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PREFACE  TO  THE  FIFTH  EDITION. 


The  present  edition  of  this  work  has  been  pre- 
pared by  the  author^  and  in  it  are  embodied  the  latest 
English  and  American  decisions,  brought  down  as 
nearly  as  possible  to  the  date  of  going  to  press. 
Miss  Mary  A.  Greene,  of  the  Boston  bar^  has  assisted 
in  collecting  the  cases. 

Our  law  of  Husband  and  Wife  is  still  changing, 
and  is  even  more  chaotic  than  when  this  book  was 
first  published,  twenty-five  years  ago.  Under  such 
circumstances  the  author  has  felt  himself  justified  in 
discriminating  somewhat  among  the  added  cases,  where 
so  many  are  of  purely  local  or  temporary  application ; 
others,  again,  being  cited  merely  by  book  and  page. 
Nothing,  however,  of  importance  in  th6  general  treat- 
ment of  this  branch  of  the  law  has  been  overlooked, 
and  the  whole  work  is  still  kept  within  the  compass 
of  a  single  volume  for  the  reader's  convenience. 

J.  S. 

September  9, 1896. 


PREFACE  TO  THE  FIRST  EDITION. 


The  purpose  of  the  writer,  in  the  present  treatise,  is  to  fur- 
nish a  clear,  accurate,  and  comprehensive  analysis  of  the  law 
of  the  domestic  relations,  as  administered  in  England  and 
the  United  States  at  the  present  day. 

To  accomplish  this  purpose,  and  at  the  same  time  not  to 
transcend  the  limits  of  a  single  volume,  was  not  easy.  It  be- 
came necessary  to  treat  of  principles  rather  than  details,  and 
to  avoid  matters  of  local  practice  altogether.  A  few  topics, 
such  as  curtesy  and  dower,  which  are  fully  discussed  in  other 
treatises,  have  been  for  the  same  reason  touched  upon  lightly, 
and  the  work,  on  the  whole,  made  elementary  in  its  method 
of  treatment,  though  at  the  same  time  practical.  The  lawyer 
who  misses  elaborate  head-notes  and  subdivisions  will  yet 
find  assistance  in  a  full  index  and  table  of  contents ;  and 
what  has  been  lost  in  this  respect  is  gained  in  subject-matter. 
Especial  pains  have  been  taken  to  present  in  this  work  such 
topics,  pertaining  to  the  general  subject,  as  were  not  easily 
accessible  elsewhere. 

The  writer  has  freely  consulted  the  valuable  law  libraries  of 
the  Suffolk  Bar,  at  Boston,  and  of  Congress,  at  Washington, 
— the  latter  being  the  most  extensive  in  this  countiy.  Among 
works  which  have  afforded  him  the  greatest  assistance  are 
Macqueen  on  Husband  and  Wife,  Peachey  on  Marriage  Set- 
tlements, Macpherson  on  Infancy,  and  Smith  on  Master  and 
Servant,  —  treatises  of  acknowledged  merit  in  England, 
though  little  known  in  the  United   States.     Other  books, 


VI  PBBFAOB  TO  THE  FIBST  EDITION. 

more  familiar,  which  need  not  be  enumerated  at  length,  fur- 
nished valuable  material  in  certain  parts  of  this  work,  as  the 
foot-notes  sufficiently  indicate.  The  writer  deems  it  just  to 
himself  to  add  that  the  time-honored  treatise  of  Judge  Reeve 
has  been  found  of  little  service,  the  radical  changes  of  the 
last  fifty  years  rendering  new  labor,  new  materials,  and  a  new 
plan  of  treatment  absolutely  essential  to  meet  the  growing 
wants  of  the  age. 

If,  on  the  whole,  the  present  work  is  found  to  answer  its 
purpose,  in  the  judgment  of  his  professional  brethi-en,  the 
writer  will  cheerfully  acknowledge  such  errors  and  blemishes 
as  the  judicious  critic  may  kindly  point  out. 

JAMES  SCHOULER. 
Washington,  D.  C,  April  80,  1870. 
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PART   I. 

INTEODUCTORY  CHAPTER. 

§  1.    Domestic  Relations  defined ;  Barlier  'Writers.  —  The  law 

of  the  domestic  relations  is  the  law  of  the  household  or  fam- 
ily, as  distinguished  from  that  of  individuals  in  the  external 
concerns  of  lifa  Five  leading  topics  are  embraced  under 
this  head :  Mr$t,  husband  and  wife.  Second,  parent  and  child. 
Third,  guardian  and  ward.  Fourth,  infancy.  Fifth,  master 
and  servant.  These  will  be  successively  considered  in  the 
present  treatise. 

Our  general  rule  of  classification  is  borrowed  from  Kent.^ 
But  other  writers  on  the  domestic  relations  have  analyzed 
their  subject  dLBferently.  Blackstone  omits  infancy  as  a  topic 
distinct  from  parent  and  child,  and  hence  makes  but  four 
divisions.^  The  same  is  true  of  Reeve.*  Such  a  method  of 
treatment  answered  the  purpose  of  these  writers  suiBBciently ; 
but  since  their  day  the  topic  of  guardian  and  ward  has  grown 
into  importance,  giving  occasion  to  the  discussion  of  many 
principles  which  apply  as  well  to  parent  and  child,  for  which 
reason  it  is  found  better  to  draw  off  from  both  what  is  peculiar 
to  neither,  and  make  the  new  heading  of  infancy.  Bingham, 
on  the  other  hand,  wrote  a  treatise  in  which  the  only  divisions 
observed  were  those  of  infancy  and  coverture.*  This  plan 
would  be  found  defective  for  a  work  like  the  present ;  for,  in 

1  2  Kent,  Com.  Lee.  2ft-32.  •  Reeve,  Dom.  Rel. 

«  1  Bl.  Com.  Lee.  14-17.  *  Bing.  Inf.  &  Cov. 
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§  1  THE  DOMBSTIO  BKLATIONS.  [PART  I. 

the  first  place>  the  subject  of  master  and  servant  must  be 
ignored  altogether;  and,  secondly,  that  of  guardian  and  ward 
cannot  receive  the  distinctive  treatment  it  deserves.  Besides, 
the  very  juxtaposition  of  two  such  words  as  "infancy"  and 
"  coverture "  suggests  a  similitude  neither  flattering  to  woman 
nor  in  accordance  with  the  present  law  of  husband  and  wife, 
as  will  fully  appear  hereafter.  Fraser,  who  writes  for  readers 
of  the  civil,  or  rather  the  Scotch,  law,  while  otherwise  clas- 
sifying like  Blackstone,  adds  the  relation  of  master  and  ap- 
prentice to  that  of  master  and  servant,^  in  which  respect  his 
example  is  not  to  be  imitated  by  common-law  writers.  Upon 
the  whole,  therefore,  the  rule  of  Kent  seems  to  us  the  pref- 
erable one,  as  being  concise,  comprehensive,  and  well  adapted 
to  the  present  state  of  English  and  American  law. 

It  is  curious  to  notice  that  all  of  these  writers  —  and  there 
are  none  else  of  standard  authority  who  profess  to  occupy  the 
whole  subject  —  plunge  at  once  into  the  law  of  their  leading 
topics  with  nothing  by  way  of  general  introduction;  nothing 
to  indicate  to  the  reader  whither  they  propose  leading  him. 
Not  one  has  attempted  to  draw  the  chart  which  shall  deter- 
mine his  legal  bearings.  Nor  is  the  definition  of  the  term 
"  domestic  relations  "  to  be  found  in  the  books  above  specified. 
Indeed,  were  it  not  for  the  title-page  of  Eeeve's  work,  and  a 
few  casual  passages  in  Kent's  Commentaries,  where  the  same 
words  occur,  one  might  ask  how  the  expression  "domestic 
relations"  crept  into  general  use  among  lawyers.  Blackstone 
uses  the  terms  "private  economical  relations,"  and  "relations 
in  private  life;"  words  which  of  themselves  would  seem  to 
give  a  much  wider  scope  to  our  subject*  But  Blackstone 
at  all  times  manifests  a  strong  predilection  for  independent 
analysis,  with  special  reference,  moreover,  to  the  arrangement 
of  his  course  of  lectures;  and  in  this  particular  instance  the 
context,  as  well  as  the  classification,  seems  to  show  that 
"domestic   relations"  was  the  topic  in  his  mind.     Fraser s 

1  F)ra8er,Doin.Rel.  (Scotch),  2  yoIb.  standing  in  the   pnblic  relations   of 

2  1  BL  Com.  Lee.  14.  The  writer  magistrates  and  people ;  and  the  word 
had  just  finished  discussing  at  length  *'  private "  marks  the  desired  con- 
the  rights  and  duties  of  persons  as  trast.    • 
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complete  title  is  "personal  and  domestic  relations."  Not- 
withstanding all  this  it  is  certain  that ''  domestic  relations " 
is  now  the  well-sanctioned  title  of  that  law  which  embraces 
the  topics  specified  by  ns  at  the  outset,  as  those  who  exam- 
ine the  digests  of  reported  cases  and  the  codes  of  our  leading 
States  can  testify.  To  l^al  precision  in  this  respect,  Beeve 
certainly  contributed  not  a  little  by  the  choice  of  a  suitable 
title  for  his  volume,  so  long  the  standard  text-book  for 
English  and  American  students. 

§  2.  Plan  of  daaalfloatioii,  Ac.  —  Starting,  then,  with  a  defi- 
nition simple,  natural,  and  well  adapted  to  the  materials  in 
hand,  we  next  ask  what  are  the  proper  limitations  of  our  sub- 
ject? what  should  a  text-book  on  the  English  and  American 
law  of  the  domestic  relations  comprise  ?  (1)  As  to  three 
of  our  topics,  —  husband  and  wife,  parent  and  child,  and 
infancy,  —  the  question  is  easily  answered.  Their  very  names 
convey  a  distinct  significance  even  to  the  mind  of  the  unpro* 
fessional  reader.  Except  it  be  in  the  meaning  of  the  word 
''infancy,"  which  the  law  applies  to  all  persons  not  arrived 
at  majority,  but  popular  usage  restricts  to  the  period  of  help- 
lessness, all  intelligent  persons  agree  in  the  general  use  of 
the  terms  we  have  employed.  And  so  strong  are  the  moral 
obligations  which  attend  marriage  and  the  training  of  off- 
spring, so  intimately  blended  with  the  welfare  and  happiness 
of  mankind  are  the  ties  of  wife  and  child,  that  scarcely  any 
one  grows  up  without  some  knowledge  of  the  general  prin- 
ciples of  law  applicable  to  these  topics,  and  particularly  of  such 
of  the  rights  and  duties  as  concern  the  person  rather  than  the 
property.  For  positive  law  but  enforces  the  mandates  of  the 
law  of  nature,  and  develops  rather  than  creates  a  system. 

(2)  yet  even  here  it  should  be  observed  by  the  profes- 
sional reader  that  the  term  ''husband  and  wife"  is  acquiring 
at  law  a  more  limited  and  technical  sense  than  formerly.  The 
idea  of  marriage  involves  both  the  entrance  into  the  relation 
and  the  relation  itself;  and  akin  to  marriage  celebration  is 
the  dissolution  of  marriage  by  divorce,  or  what  we  may  term 
our  recognized  legal  exit  from  the  relation.  Hence  marriage 
and  divorce  constitute  an  important  topic  by  themselves ;  and 
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we  find  treatises  which  profess  to  deal  with  these  alona 
Marriage  and  divorce,  moreover,  have  in  England  pertained 
until  quite  recently  to  the  peculiar  jurisdiction  of  ecclesias- 
tical courts,  constituting  what  is  termed  an  ecclesiastical  law.^ 
The  rights  and  duties  which  grow  out  of  the  marriage  rela- 
tion, on  the  other  hand,  still  remain  for  separate  discussion: 
the  consequence  of  the  celebration;  the  effect  of  marriage 
upon  the  property  of  each ;  the  personal  status  of  the  parties, 
—  in  short,  what  new  legal  responsibilities  are  assumed,  and 
what  legal  privileges  are  gained  by  the  two  persons  who 
have  once  voluntarily  united  as  husband  and  wife.  It  is  to 
this  latter  subdivision,  rather  than  the  former,  that  the  title 
of  ^  husband  and  wife  seems  at  the  present  day  to  apply. 
Eeeve  devotes  but  a  brief  chapter  to  marriage  and  divorce. 
Kent  separates  the  subdivisions  completely,  applying  the  title 
of  husband  and  wife  as  above.  Yet  Blackstone,  writing  be- 
fore either,  had  devoted  two  thirds  of  his  lecture  on  husband 
and  wife  to  the  treatment  of  marriage  and  divorce  alone, 
and  very  briefly  disposed  of  the  rights  and  disabilities  of 
the  marriage  union  under  the  same  general  heading.  The 
many  and  rapid  changes  to  which  the  entire  law  of  husband 
and  wife  has  been  latterly  subjected;  the  growth  of  divorce 
legislation  on  the  one  hand,  and  of  property  legislation  for 
married  women  on  the  other,  fully  justifies  a  subdivision  so 
important.  We  shall  subordinate,  then,  the  topic  of  marriage 
and  divorce  to  that  of  the  marriage  status,  following,  in  this 
respect,  the  modem  legal  usage ;  at  the  same  time  noting  that, 
if  some  special  term  could  be  coined  to  distinguish  the  sub- 
division husband  and  wife  from  that  general  division  which 
bears  the  same  name,  legal  analysis  would  be  more  exact. 

(3)  As  to  guardian  and  ward,  the  limitations  of  our  treatise 
are  not  so  easily  marked  out.  In  respect  of  the  domestic  re- 
lations, the  guardian  is  a  sort  of  temporary  parent,  created  by 
the  law,  to  supply  to  young  children  the  place  of  a  natural  pro- 
tector. But  the  term  "  guardian  "  is  used  rather  indiscriminately 
in  these  days  with  reference  to  all  who  need  protection  at  the 

1  Burn,  Eccl.  Law ;  1  Bishop,  Mar.  &  Div.  6th  ed.  §§  48-66. 
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law.  Thus  we  have  guardians  of  insane  persons,  guardians  of 
spendthrifts,  and  even  guardians  of  the  poor.  Blackstone  treats 
of  these  last  guardians  under  the  head  of  public  relations ;  and 
certainly  they  do  not  fall  within  the  clear  scope  of  private  or  do- 
mestic relations.  Yet  the  legal  principles  applicable  to  one  class 
of  guardians  frequently  extend  as  well  to  all  others ;  and  we 
shall  hardly  expect  in  these  pages  to  trace  with  distinctness  that 
shadowy  line  which  separates  the  temporary  parent  from  the 
town  officer ;  nor  would  the  consulting  lawyer  expect  us  to  do 
so.  Again,  a  guardian's  duties  are  chiefly  with  respect  to  prop- 
erty ;  and  herein  they  so  nearly  resemble  those  of  testamentary 
trustees  that  one  frequently  finds  himself  gliding  unconsciously 
from  the  law  of  the  family  into  the  law  of  trusts. 

(4)  With  the  last  topic  of  the  domestic  relations — that  of 
master  and  servant  —  the  rule  of  classification  becomes  even 
more  uncertain.  If  servants  connected  with  the  household 
were  alone  to  be  considered  in  a  treatise  upon  the  domestic 
relations,  the  modem  cases  would  be  simple  and  few ;  but  no 
writer  has  presumed  to  limit  himself  to  such  narrow  bounds. 
In  former  centuries  this  relation  had  a  marked  significance. 
In  these  days  we  dislike  to  call  any  man  master.  The  recent 
abolition  of  slavery  in  the  United  States  has  wellnigh  removed 
all  traces  of  an  institution  known  to  the  ancient  Boman  Em- 
pire; elsewhere  recognized  as  the  common  barbarian  accom- 
paniment of  barbarian  triumphs ;  and  in  spirit,  if  not  in  the 
letter,  once  fastened  upon  the  common  law,  while  the  feudal 
system  lasted.  As  one  of  the  domestic  relations,  this  topic  of 
master  and  servant  is  of  little  present  importance  in  England 
or  America;  although  it  has  doubtless  an  existence.  In  its 
analogies,  however,  or  as  a  relation  siib  modo,  master  and  ser- 
vant has  features  which  the  courts  constantly  regard.  Appren- 
tices are,  without  much  violation  of  principle,  included  under 
this  head ;  they  are  generally  bound  out  during  minority  and 
brought  up  in  families.  Clerks  are  not  so  readily  confined 
within  the  circle  of  domestic  relations  as  formerly ;  and  the 
same  is  to  be  said  of  factors,  bailiffs,  and  stewards.  The  em- 
ployees of  a  corporation  are  frequently  designated  as  servants ; 
so  are  laborers  generally.     But  it  cannot  be  denied  that  master 
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and  servant  is  rather  a  repulsive  title,  and  fast  losing  favor  iu 
this  republican  country;  that  as  one  of  the  purely  domestic 
relations  it  rarely  attracts  attention ;  and  that  in  sounding  its 
l^al  depths  one  often  loses  sight  of  his  landmarks,  and  finds 
himself  drifting  out  into  the  more  general  and  appropriate  sub- 
ject of  principal  and  agent. 

§  3.  General  Charaotoilstios  of  the  Imw  of  Family.  — >  Whether 
we  consult  the  facts  of  history  or  the  inspirations  of  human 
reason,  the  family  may  be  justly  pronounced  the  earliest  of 
all  social  institutions.  Man,  in  a  state  of  nature  and  alone, 
was  subject  to  no  civil  restrictiona  He  was  independent  of 
all  laws,  except  those  of  God.  But  when  man  united  with 
woman,  both  were  brought  under  certain  restraints  for  their 
mutual  well-being.  The  propagation  of  offspring  afforded  the 
only  means  whereby  society  could  hope  to  grow  into  a  per- 
manent and  compact  system.  Hence  the  sexual  cravings  of 
nature  were  speedily  brought  under  wholesome  regulations; 
as  otherwise  the  human  race  must  have  perished  in  the 
cradle.  Natural  law,  or  the  teachings  of  a  Divine  Provi- 
dence, supplied  these  r^ulations.  Families  preceded  nations. 
These  families  at  first  lived  under  the  paternal  government  of 
the  person  who  was  their  patriarch  or  chiel  But  as  they  in- 
creased, they  likewise  divided ;  their  interests  became  conflict- 
ing, and  hostilities  arose.  Hence,  when  men  came  afterwards 
to  unite  for  their  common  defence,  they  composed  a  national 
body,  and  agreed  to  be  governed  by  the  will  of  him  or  those  on 
whom  they  had  conferred  authority.  Thus  did  government 
originate.  And  government,  for  its  Intimate  purposes,  placed 
restrictions  upon  the  governed ;  which  restrictions  thenceforth 
were  to  apply  to  individuals  in  both  their  family  and  social 
relations.^  But  the  law  of  the  domestic  relations  is  neverthe- 
less older  than  that  of  civil  society.  In  fact,  nations  them- 
selves are  often  regarded  as  so  many  families;  and  the  veiy 
name  which  is  placed  at  the  head  of  this  work,  the  legislator 
constantly  applies  to  the  public  concerns  of  his  own  country  as 
contrasted  with  those  of  foreign  governments. 

^  See  Boilamaqai,  Nat.  Law,  ch.  iv.  §§  6,  9. 
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The  supremacy  of  the  law  of  fiamily  should  not  be  forgotten. 
We  come  under  the  dominion  of  this  law  at  the  very  moment 
of  birth ;  we  thus  continue  for  a  certain  period,  whether  we 
will  or  no.  Long  after  infancy  has  ceased,  the  general  obli- 
gations of  parent  and  child  may  continue;  for  these  last 
through  life.  Again,  we  subject  ourselves  by  marriage  to  a 
law  of  family;  this  time  to  find  our  responsibilities  still  fur- 
ther enlarged.  And  although  the  voluntary  act  of  two  par- 
ties brings  them  within  the  law^  they  cannot  voluntarily  retreat 
when  so  minded.  To  an  unusual  extent,  therefore,  is  the  law 
of  family  above,  and  independent  of,  the  individual  Society 
provides  the  home;  public  policy  fashions  the  system;  and  it 
remains  for  each  one  of  us  to  accustom  himself  to  rules  which 
are,  and  must  be,  arbitrary. 

So  is  the  law  of  family  universal  in  its  adaptation.  It  deals 
directly  with  the  individual  Its  provisions  are  for  man  and 
woman ;  not  for  corporations  or  business  firms.  The  ties  of 
wife  and  child  are  for  aU  classes  and  conditions ;  neither  rank, 
wealth,  nor  social  influence  weighs  heavily  in  the  scales.  To 
every  one  public  law  assigns  a  home  or  domicile;  and  this 
domicile  determines  not  only  the  status,  capacities,  and  rights 
of  the  person,  but  also  his  title  to  personal  property.  There 
is  the  political  domicile,  which  limits  the  exercise  of  political 
rights.  There  is  the  forensic  domicile,  upon  which  is  founded 
the  jurisdiction  of  the  courts.  There  is  the  civil  domicile, 
which  is  acquired  by  residence  and  continuance  in  a  certain 
place.  The  place  of  birth  determines  the  domicile  in  the  first 
instance ;  and  one  continues  until  another  is  properly  chosen. 
The  domicile  of  the  wife  follows  that  of  the  husband;  the 
domicile  of  the  infant  may  be  changed  by  the  parent  Thus 
does  the  law  of  domicile  conform  to  the  law  of  nature. 

§  4.  Law  of  Husband  and  Wife  now  in  a  Transition  State ; 
Vazlonji  Property  Scfaemea  Stated.  —  The  most  interesting  and 
important  of  the  domestic  relations  is  that  of  husband  and 
wife.  The  law  of  England  and  the  United  States,  on  this 
topic,  is  now  undergoing  a  remarkable  change;  and  so  un- 
settled are  its  principles  at  the  present  time,  with  reference 
to  the  rights  and  obligations  of  the  married  pair,  that  the 
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writer  has  felt  constrained  to  depart  somewhat  from  the  usual 
plan  of  law  treatises,  adopting  what  might  be  termed  a  con- 
secutive or  historical  arrangement  of  his  materials ;  since  other- 
wise the  subject  would  furnish  to  the  reader's  mind  little  else 
than  a  series  of  unreconciled  contradictions.  To  show  clearly 
why  the  later  cases  conflict  with  the  earlier  will  at  least  aid 
the  future  legislator  and  jurist  in  their  efforts  to  place  the  law 
of  husband  and  wife  upon  a  firm  and  just  basis;  and  mean- 
while afford  to  the  practising  lawyer  all  the  assistance  which 
he  can  reasonably  expect. 

This  confused  state  of  the  law  of  husband  and  wife  is  exhib- 
ited in  a  contest  still  going  on  between  two  opposing  schemes 
for  adjusting  the  property  rights  of  the  married  parties.  The 
one  is  the  common-law  scheme;  the  other  resembles  that  of 
the  civil  law.  The  former  is  at  the  basis  of  our  jurisprudence, 
English  and  American.  The  latter  has  had  a  powerful  influ- 
ence in  modem  times,  moulding  the  doctrines  of  the  equity 
tribunals  and  shaping  recent  legislation.  Let  us  examine 
these  schemes  separately,  and  afterwards  a  third  or  interme- 
diate scheme,  known  as  that  of  community. 

§  5.  Common-Law  Property  Scheme.  —  (1)  The  common- 
law  scheme  makes  unity  in  the  marriage  relation  its  cardinal 
point.  But  to  secure  this  unity  the  law  starts  with  the 
assumption  that  the  wife's  legal  existence  becomes  suspended 
or  extinguished  during  the  marriage  state;  it  sacrifices  her 
property  interests,  and  places  her  almost  absolutely  within 
her  husband's  keeping,  so  far  as  her  civil  rights  are  con- 
cerned. Her  fortunes  pass  by  marriage  into  her  husband's 
hands,  for  temporary  or  permanent  enjoyment,  as  the  case 
may  be ;  she  cannot  earn  for  herself,  nor,  in  general,  contract, 
sue,  or  be  sued  in  her  own  right ;  and  this,  because  she  is  not, 
in  legal  contemplation,  a  person.  The  husband  loses  little  or 
nothing  of  his  own  independence  by  marriage;  but  in  order 
to  distribute  the  matrimonial  burdens  with  some  approach  to 
equality,  the  law  compels  him  to  pay  debts  on  his  wife's 
account,  which  he  never  in  fact  contracted,  not  only  where 
she  is  held  to  be  his  agent  by  legal  implication,  but  whenever 
it  happens  that  she  has  brought  him  by  marriage  outstand- 
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ing  debts  without  the  corresponding  means  of  paying  them. 
Husband  and  wife  take  certain  interests  in  one  another's  lands, 
such  as  curtesy  and  dower,  which  become  consummate  upon 
survivorship.  In  general,  their  property  rights  are  summarily 
adjusted  by  the  law  with  reference  rather  to  precision  than 
principle.  On  the  whole,  however,  the  advantages  are  with 
the  husband;  and  he  is  permitted  to  lord  it  over  the  wife 
with  a  somewhat  despotic  sway ;  as  the  old  title  of  this  sub- 
ject —  haron  and  feme  —  plainly  indicates.  The  witty  observa- 
tion is  not  wholly  inappropriate,  that,  in  the  eye  of  the  common 
law,  husband  and  wife  are  one  person,  and  that  one  is  the 
husband.^ 

§  6.  Civil-Law  Property  Scheme.  —  (2)  The  civil-law  scheme 
pays  little  regard  to  the  theoretic  unity  of  a  married  pair.  It 
looks  rather  to  the  personal  independence  of  both  husband  and 
wifa  Each  is  to  be  protected  in  the  enjoyment  of  property 
rights.  In  the  most  poUshed  ages  of  Roman  jurisprudence  we 
find,  therefore,  that  husband  and  wife  were  regarded  as  distinct 
persons,  with  separate  rights,  and  capable  of  holding  distinct 
and  separate  estates.  The  wife  was  comparatively  free  from  all 
civil  disabilities.  She  was  alone  responsible  for  her  own  debts  ; 
she  was  competent  to  sue  and  be  sued  on  her  own  contracts ; 
nor  could  the  husband  subject  her  or  her  property  to  any  lia- 
bility for  his  debts  or  engagements.^ 

The  more  minute  details  of  the  common-law  scheme  of  hus- 
band and  wife  belong  to  the  main  portion  of  this  volume,  and 
need  not  here  be  anticipated.  Not  so,  however,  with  the  civil-law 
scheme ;  and  we  proceed  to  elaborate  it  somewhat  further.  In 
the  earlier  period  of  Boman  law  the  marital  power  of  the  hus- 
band was  as  absolute  as  the  patria  potestas.  But  before  the 
time  of  the  Emperor  Justinian  it  had  assumed  the  aspect  already 
noticed ;  in  which  it  is  to  be  distinguished  from  all  other  codes. 
The  communio  bononim,  which  is  to  be  found  in  so  many  modem 
systems  of  jurisprudence  whose  basis  is  the  Boman  law,  treats 
the  wife's  separate  property  and  separate  rights  as  exceptional. 
The  peculiarities  of  the  civil  law  in  this  respect  may,  perhaps, 

1  See  f)ostf  Part  II.,  as  to  coTcrture  ^  1  Burge,  CoL  &  For.  Laws,  202, 
doctrine.  203. 
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be  referred  to  the  disuse  into  which  formal  rites  of  marriage  had 
fallen.  Formal  marriage  gave  to  husband  and  wife  a  commun- 
ity of  interest  in  each  other's  property.  But  marriage  per  usum, 
or  by  cohabitation  as  man  and  wife,  which  became  universally 
prevalent  in  later  times,  did  not  alter  the  status  of  the  female ; 
she  still  remained  subject  to  her  father's  power.  Hence  parties 
united  in  a  marriage  per  usum  acquired  no  general  interest  in 
one  another's  property,  but  only  an  incidental  interest  in  certain 
parts  of  it.  The  wife  brought  her  dos;  the  husband  his  anti- 
doe  ;  in  all  other  property  each  retained  the  rights  of  owners 
unaffected  by  their  relation  of  husband  and  wife.  The  dos  and 
anti-doe  were  somewhat  in  the  nature  of  mutual  gifts  in  con- 
sideration of  marriaga  Every  species  of  property  which  might 
be  subsequently  acquired,  as  well  as  that  owned  at  the  time  of 
marriage,  could  be  the  subject  of  dotal  gift  The  father,  or  other 
paternal  ancestor  of  the  bride,  was  bound  to  furnish  the  doe,  and 
the  husband  could  compel  them  afterwards,  if  they  failed  to  do 
so ;  the  amount  or  value  being  regulated  according  to  the  means 
of  the  ancestor  and  the  dignity  of  the  husband.  This  pecuniary 
consideration  appears  to  have  influenced  the  later  marriages  to  a 
very  considerable  extent.  And  while  the  husband  had  no  con- 
cern with  the  wife's  extra-dotal  property,  —  since  this  she  could 
manage  and  alienate  free  from  all  control  or  interference,  —  over 
her  dotal  property  he  acquired  a  dominion  which  was  determin- 
able on  the  dissolution  of  the  marriage,  unless  he  had  become 
the  purchaser  at  an  estimated  value.  As  incidental  to  this  do- 
minion he  had  the  usufruct  to  himself,  he  might  sue  his  wife 
or  any  one  else  who  obstructed  his  free  enjoyment,  and  he  could 
alienate  the  personal  property  at  pleasure.  But  he  could  not 
charge  the  real  estate  unless  a  purchaser ;  and  upon  his  death 
the  wife's  dotal  property  belonged  to  her,  or,  if  she  had  not 
been  emancipated,  to  her  father ;  and  to  secure  its  restitution 
after  the  dissolution  of  marriage,  the  wife  had  a  tacit  lien  upon 
her  husband's  property.  Of  the  anti-doe^  or  donatio  propter  nup^ 
tiae,  not  so  much  is  known ;  but  this  appears  to  have  generally 
corresponded  with  the  doe;  it  was  restored  by  the  wife  upon  the 
dissolution  of  marriage,  and  was  regarded  as  her  usufructuary 
property  in  like  manner.    It  was  not  necessarily  of  the  same. 
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valne  or  amount  with  the  wife's  doa.  Over  his  general  prop- 
erty the  husband  retained  the  sole  and  absolute  power  of  alien- 
ation, and  his  wife  had  no  interest  in  it,  nor  could  she  interfere 
with  his  right  of  management^ 

But  the  civil  law  allowed  agreements  to  be  made  by  which 
these  rights  might  be  regulated  and  varied  at  pleasure.  And 
by  their  stipulations  the  married  parties  might  so  enlarge  their 
respective  interests  as  to  provide  for  rights  to  the  survivor.^ 
These  agreements  were  not  unlike  the  antenuptial  settlements 
so  well  known  to  our  modem  equity  courts,  which  we  shall 
consider  in  due  course  hereafter. 

§7.  Commmilty  Property  Schema. —  (3)  The  eommuifdo 
hoTwrum,  or  community  system,  relates  to  marital  property,  in 
which  respect  it  occupies  an  intermediate  position  between 
the  civil  and  common  law  schemes.  The  communio  honorum 
may  have  been  part  of  the  Boman  law  at  an  earlier  period 
of  its  history, 'but  it  had  ceased  to  exist  long  before  the  com- 
pilation of  the  Digest ;  though  parties  might  by  their  nuptial 
agreement  adopt  it.'  This  constitutes  so  prominent  a  feature 
of  the  codes  of  France,  Spain,  and  other  countries  of  modem 
Europe,  whence  it  has  likewise  found  its  way  to  Louisiana, 
Florida,  Texas,  California,  and  other  adjacent  States,  once 
subject  to  French  and  Spanish  dominion,  and  erected,  in  fact, 
out  of  territory  acquired  during  the  present  century  upon 
the  Mississippi,  the  Gulf  of  Mexico,  and  the  Pacific  Ocean, 
that  it  deserves  a  brief  notice. 

The  relation  of  husband  and  wife  is  regarded  by  these 
codes  as  a  species  of  partnership,  the  property  of  which,  like 
that  of  any  other  partnership,  is  primarily  liable  for  the  pay- 
ment of  debts.  This  partnership  or  community  applies  to  all 
property  acquired  during  marriage;  and  it  is  the  well-settled 
rule  that  the  debts  of  the  partnership  have  priority  of  claim 
to  satisfaction  out  of  the  community  estate.  Sometimes  the 
community  is  universal,  comprising  not  only  property  acquired 
during  coverture,  but  all  which  belonged  to  the  husband  and 

1  1  Barge,  Col.  A  For.  Laws,  2Q2;  *  1  Barge,  Col.  &  For.  Laws,  202 ;  lb 
lh.2S^et8eq.  263  e(  »eq, 

>  1  Barge,  Col.  A  Tir.  LawB,  878. 
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wife  before  or  at  their  marriage.^  It  is  evident,  therefore,  that 
the  provisions  of  such  codes  may  differ  widely  in  different 
States  or  countries.  The  principle  which  distinguishes  the 
community  from  both  the  civil  and  common  law  schemes  is, 
however,  clear;  namely,  that  husband  and  wife  should  have 
no  property  apart  from  one  another. 

Under  modem  European  codes  this  law  of  community  em- 
braces profits,  income,  earnings,  and  all  property  which,  from 
its  nature  and  the  interest  of  the  owner,  is  the  subject  of  his 
uncontrolled  and  absolute  alienation;  but  certain  gifts  made 
between  husband  and  wife  in  contemplation  of  marriage  are 
of  course  properly  excluded.^  Whether  antenuptial  debts  are 
to  be  paid  from  the  common  property,  as  well  as  debts  con- 
tracted while  the  relation  of  husband  and  wife  continues, 
would  seem  to  depend  upon  the  extent  of  the  conimunio  bono- 
rum,  as  including  property  brought  by  each  as  capital  stock 
to  the  marriage,  or  only  such  property  as  they  acquire  after- 
wards.^ The  codes  of  modem  Europe  recognize  no  general 
capacity  of  the  wife  to  contract,  sue,  and  be  sued,  as  at  the 
later  civil  law.  On  the  contrary,  the  husband  becomes,  by 
his  marriage,  the  curator  of  his  wife.  He  has,  therefore,  the 
sole  administration  and  management  of  her  property,  and 
that  of  the  community ;  and  she  is  entirely  excluded  in  every 
case  in  which  her  acts  cannot  be  referred  to  an  authority, 
express  or  implied,  from  her  husband.*  Hence,  too,  all  debts 
and  charges  are  incurred  by  the  husband.  The  community 
ceases  on  the  termination  of  marriage  by  mutual  separation 
or  the  death  of  either  spouse.*^  And  the  various  codes  pro- 
vide for  the  rights  of  the  survivor  on  the  legal  dissolution 
of  the  community  by  death. 

The  reader  may  readily  trace  the  influence  of  the  community 
system  upon  the  jurisprudence  of  Louisiana  and  the  other 
States  to  which  we  have  referred,  whose  annexation  was  sub- 
sequent to  the  adoption  of  our  Federal  Constitution,  by  exam- 

^  1  Burge,  Col.  &  For.  LawB,  277  nity ;  bat  the  Spanish  law  included 

et  seq,  both  real  and  personal  estate.    Chiid- 

>  1  Barge,  Col.  &  For.  Laws,  281,  ress  v.  Catter,  16  Mo.  24. 
282.    By  the  French  law  only  the  per-         >  1  Barge,  294. 
sonal  estate  entered  into  the  comma-         *  lb.  296,  801.         ^  76.  803,  80& 
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ining  their  judicial  reports.  The  Civil  Code  of  Louisiana,  as 
amended  and  promulgated  in  1824,  pronounced  that  the  part- 
nership or  community  of  acquets  or  gains  arising  during 
coverture  should  exist  in  every  marriage  where  there  was 
no  stipulation  to  the  contrary.  This  was  a  legal  consequence 
of  marriage  under  the  Spanish  law.^  The  statutes  of  Texas, 
Florida,  Missouri,  California,  and  other  neighboring  States,  are 
characterized  by  similar  features.  But  all  of  these  laws  have 
been  modified  by  settlers  bringing  with  them  the  principles  of 
the  common  law.  So,  too,  the  doctrines  of  separate  estate, 
revived  in  modern  jurisprudence,  are  introduced  into  the  legis- 
lation of  these  as  other  American  States.^  The  American 
community  doctrine,  as  we  may  term  it,  is  that  all  property 
purchased  or  acquired  during  marriage,  by  or  in  the  name  of 
either  husband  or  wife,  or  both,  including  the  produce  of 
reciprocal  industry  and  labor,  shall  be  deemed  to  belong 
prima  fade  to  the  community,  and  be  held  liable  for  the 
community  marriage  debts  accordingly.^  But  it  will  be  per- 
ceived that,  in  our  American  codes,  community,  as  an  inci- 
dent to  marriage  property,  is  only  a  presumption,  which  may 
be  overcome  in  any  instance  by  proof  that  the  property  was 
acquired  as  the  separate  estate  of  either  the  husband  or  wife. 
This  community  rule,  moreover,  as  it  is  evident,  does  not 
apply  to  the  property  which  either  husband  or  wife  brought 
into  the  marriage;  such  property,  by  the  codes,  being  dis- 
tinctly kept  to  each  spouse  apart  as  his  or  her  separate  prop- 


1  Art    2312,  2389,  2370;  2   Kent,  Cal.  428;  Esliiiger  v.  Kslinger,  47  CaL 

Com.  188,  n.  62.    The  wife's  earnings,  unless  given 

^  Texas  Digest,  Paschal,  "  Marital  her  by  the  husband,  and  likewise  prop- 
Bights  ; "  Cal.  Civil  Code,  "  Husband  erty  bought  with  such  earnings,  must 
and  Wife ;  '*  Parker's  Cal.  Dig.  "  Hus-  belong  to  the  community.  Johnson  o. 
band  and  Wife;*'  Walker  v.  Howard,  Burford,  39  Tex.  242;  Ford  9.  Brooks, 
84  Tex.  478 ;  Caulk  v.  Picou,  23  La.  35  La.  Ann.  157.  But  see  Fisk  v. 
Ann.  277.  And  see  Forbes  v.  Moore,  Flores,  48  Tex.  340.  The  husband,  as 
32  Tex.  195.  head  and  master  of  the  community, 

*  Louisiana  Civil   Code,  §§  2869-  has  the  right  to  dispose  of  its  movable 

2872;  Succession  of  Planchet,  29  La.  effects.    Cotton  v.  Cotton,  84  La.  Ann. 

Ann.  520;  Tally  v,  Heffner,  29  La.  858.     For  the  American  community 

Ann.  583.    Land  owned  by  a  spouse  doctrine  in  detail,  see  Schouler,  Hus. 

at  the  time  of  marriage  does  not  faU  &   Wife,  §f  389-345;    Stimson,  Am. 

into  the  community.    Lake  o.  Lake,  52  Stat.  Law,  §  6434. 
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erty.^  And,  besides,  it  is  now  osnallj  provided  by  legislation 
that  property  acquired  during  marriage,  ''  by  gift,  bequest,  de- 
vise, or  descent/'  with  the  rents,  issues,  and  profits  thereof, 
shall  be  separate,  not  common  property.  The  tendency,  then, 
in  our  States,  where  the  law  of  community  still  exists  — 
though  cdl  have  not  proceeded  in  legislation  to  the  same 
length  —  is  to  limit  rather  than  extend  its  application.  The 
wife  has  a  tacit  mortgage  for  her  separate  property,  so  far  as 
the  law  may  have  placed  it  in  her  husband's  control;  also 
upon  the  community  property  from  the  time  it  went  into  his 
hands;  and,  moreover,  she  may,  on  surviving  her  husband, 
renounce  the  partnership  or  community,  in  which  case  she 
takes  back  cdl  her  effects,  whether  dotal,  extra-dotal,  heredi- 
tary, or  proper.^ 

On  the  whole,  there  is  in  the  doctrine  of  community  much 
that  is  fair  and  reasonable ;  but  in  the  practical  workings  of 
this  system  it  is  found  rather  complicated  and  perplexing, 
and  hence  unsatisfactory;  while  in  no  part  of  the  United 
States  can  it  be  said  to  exist  at  this  day  in  full  force,  since 
husband  and  wife  are  left  pretty  free  to  contract  for  the 
separate  enjoyment  of  property,  and  so  exclude  the  legal 
presumption  of  community  altogether;^  and,  moreover,  the 
constant  tendency  of  our  Southwestern  States  is  to  remodel 
their  institutions  upon  the  Anglo-American  basis,  common  to 
the  original  States  and  those  of  the  Ohio  valley. 

1  La.  Code,  §§  2316,  2369,    2371 ;  reference  to  the  hnshand's  liability  for 

Pinard'fl  Saccession,  30  La.  Ann.  167 ;  her  paraphernal  property,  is  discussed 

McAfee  v,  Robertson,  43  Tex.    591 ;  by  Mr.  Justice  Gray  in  Fleitas  u,  Rich- 

Hanrick   v,  Patrick,  119  U.  S.    156;  ardson,  147  U.  S.  550. 

Myrick's  Prob.  93;  Schmeltz  v.  Garey,  «  See  Packard  v.  Arellanes,  17  CaL 

49  Tex.  49.    Bat  the  wife  should  not  525;  Waul  v.  Kirkman,  25  Miss.  609; 

mingle  her  separate  funds  with  those  Succession  of  McLean,   12    La.  Ann. 

of  the  community  in  making  a  pur-  222;  Jones  v.  Jones,  15  Tex.  143;  Ex 

chase,  as  of  her  separate  estate.    Reid  parte  Melboum,  li.  R.  6  Ch.  64 ;  La. 

V.    Rochereau,    2    Woods,    151.     See  Civil  Code,  §§  2369-2405 ;  1  Barge,  CoL 

Schouler,  Hub.  &  Wife,  §  341.  &  For.  Laws,  277  et  seq.,  where  the  law 

3  Schouler,  Has.  &  Wife,*  §§  341 «  of  community  as  it  was  about  half  a 

342.    And  see  t6.  §§  343,  344,  as  to  the  century  ago  is  fully  set  forth ;  and  the 

wife's  separate   property  under   these  learned  note  to  2  Kent,  Com.  183.    See 

codes ;  viz.,  dotal  and  extra-dotal  or  also  Schouler,  Has.  and  Wife,  §§  335- 

paraphernal.    The  status  of  a  married  345. 
woman  under  the  Louisiana  Code,  with 
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§  8.  The  Recent  Married  Women's  Acts.  —  What  are  famil- 
iarly known  as  the  "married  women's  acts/'  the  product  for 
the  most  part  of  our  American  legislation  since  1848,  and 
more  recently  engrafted  upon  the  code  of  Great  Britain,  aim 
to  secure  to  the  wife  the  independent  control  of  her  own 
property,  and  the  right  to  contract,  sue,  and  be  sued,  without 
her  husband,  under  reasonable  limitations.  These  acts,  there- 
fore, substitute  in  a  great  measure  the  civil  for  the  common 
law.  It  may  be  laid  down  that  the  common  law,  in  denying 
to  the  wife  the  rights  of  ownership  in  property  acquired  by 
gift,  purchase,  bequest,  or  otherwise,  did  her  injustice,  and 
that  a  radical  change  became  necessary;  and  this  is  shown, 
not  only  in  the  legislation  of  our  States,  but  by  the  fact  that 
the  equity  tribunals  gradually  moulded  the  unwritten  law  of 
England  so  as  to  secure  like  results. 

All  this  separate  property  legislation,  as  well  as  the  equity 
doctrines  pertaining  to  the  subject  in  England  and  the  several 
United  States,  will  be  duly  set  forth  in  these  pages  hereafter, 
80  far  as  the  chaotic  condition  of  the  law  at  this  transition 
period  will  permit^  And  the  modification  of  the  respective 
property  rights  of  a  married  pair  by  marriage  contracts  or 
settlements  will  also  be  considered.^ 

§  9.  Marriage  and  Marital  Inflnenoe.  —  In  the  connubial 
joys  to  which  every  age  and  nation  bear  witness,  the  vast 
majority  of  this  globe's  inhabitants  must  have  participated 
from  one  era  to  another,  with  a  certain  voluntary  adjustment 
of  the  reciprocal  burdens,  such  as  relieved  both  husband  and 
wife  of  a  sense  of  bondage  to  one  another.  And  thus  have 
the  inequalities,  the  hardships  of  marriage  codes,  proved  less 
in  practice  than  in  literal  expression.  For  whatever  the 
apparent  severity  of  the  law,  human  nature  or  love's  divine 
instinct  works  in  one  uniform  direction,  —  namely,  towards 
uniting  the  souls  once  brought  into  the  arcana  of  married 
life  in  an  equally  honorable  companionship.  Woman's  weak- 
ness   has  been   her  strongest  weapon;  where  her    influence 

1  See  coTertnre  doctrine,  modified        ^  Maniage  SettlementB,  po$t, 
bj  equity  and  modem  itatates,  Fart 
11.,  pott. 
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could  not  overflow,  it  permeated;  and  if  her  life  has  been, 
legally  speaking,  at  her  husband's  mercy,  her  constant  study 
to  please  has  kept  him  generally  merciful.  She  has  not  been 
superior  to  her  race  and  epoch,  but  on  the  whole  as  well 
protected,  as  well  advanced,  in  her  day,  as  those  of  the 
other  sex.  Except  for  this,  the  wife's  lot  must  have  been 
miserable  indeed,  even  under  the  most  civilized  institutions 
ever  established.  Codes  and  the  experience  of  nations  in 
this  respect  show  strange  inconsistencies:  laws  at  one  time 
degrading  to  woman,  and  yet  marital  happiness ;  laws  at 
another  elevating  her  independence  to  the  utmost,  and  yet 
marital  infelicities,  lust,  and  bestiality.^ 

§  10.  General  ConolasioiiB  as  to  the  Law  of  Hasband  and 
Wife.  —  The  conclusions  to  which  this  writer's  investigation 
upon  the  general  subject  of  husband  and  wife  conducts  him, 
are  these.  Marriage  is  a  relation  divinely  instituted  for  the 
mutual  comfort,  well-being,  and  happiness  of  both  man  and 
woman,  for  the  proper  nurture  and  maintenance  of  offspring, 
and  for  the  education  in  turn  of  the  whole  human  race.  Its 
application  to  society  being  universal,  the  fundamental  rights 
and  duties  involved  in  this  relation  are  recognized  by  some- 
thing akin  to  instinct,  and  often  designated  by  that  name,  so 
as  to  require  by  no  means  an  intellectual  insight;  intellect, 
in  fact,  impairing  often  that  devotedness  of  affection  which  is 
the  essential  ingredient  and  charm  of  the  relation.  Indeed, 
the    rudest   savages   understand  how  to  bear   and    bring   up 

^  See  examination  of  ancient  mar-  the  bonds  of  family  affection  became 

riage  systems,  inclading  that  of  the  weakened.      When   the  Empire   sank 

Roman  Repablic,  in  Schonler's  Has.  &  into  utter  dissolntion  woman  possessed 

Wife,  §§  4-6.  a  large  share  of  cnltivation  and  per- 

Whether,  in  setting  at  naught  that  sonal  freedom ;   yet  she  had  touched 

identity  of  interests  which  is  essential  the  lowest  depths  of   social  degrada- 

to  domestic  happiness,  the  later  Roman  tion. 

scheme  was  fatally  defective,  or  the  This  degradation  it  became  the  mis- 
con  jagal  decay  which  ensued  was  due  sion  of  the* Christian  Church  to  correct 
to  causes  more  latent,  need  not  here  be  during  the  lapse  of  the  dark  ages  by 
discussed.  Certain  it  is,  however,  that  restoring  the  dignity  of  marriage,  — 
widespread  incestuous  intercourse,  li-  exalting  it,  in  fact,  to  a  sacrament,  and 
centiousness  most  loathsome  and  un-  almost  utterly  prohibiting  its  dissoln- 
natural,  followed  in  the  wake  of  mari-  tion.  From  so  strict  a  view  of  mnr- 
tal  independence,  and  as  the  interests  riage,  however,  Protestant  countries  in 
of  husband  and  wife  began  to  diverge,  modem  times  dissent.    lb, 
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healthy  offspring.  Legal  and  political  systems  are  accretions 
based  upon  marriage  and  property;  but  in  the  family  rather 
than  individualism  we  find  the  incentive  to  accumulation,  and 
in  the  home  the  primary  school  of  the  virtues,  private  and 
public.  At  the  same  time  marriage  affords  necessarily  a  dis- 
cipline to  both  sexes;  sexual  indulgence  is  mutually  per- 
mitted under  healthy  restraints;  woman's  condition  becomes 
necessarily  one  of  comparative  subjection;  man  is  tamed  by 
her  gentleness  and  the  helplessness  of  tender  offspring,  and 
for  their  sake  he  puts  a  check  upon  his  baser  appetites,  and 
concentrates  his  affection  upon  the  home  he  has  founded. 
Such  is  the  conjugal  union  in  what  we  may  term  a  state  of 
nature.  And  now,  while  man  frames  the  laws  of  that  union, 
as  he  always  does  in  primitive  society,  he  regards  himself  as 
the  rightful  head  of  the  family  and  lord  of  his  spouse ;  and, 
somewhat  indulgent  of  his  own  errant  passions,  he  makes  the 
chastity  of  his  wife  the  one  indispensable  condition  of  their 
joint  companionship.  She,  on  her  part,  more  easily  chaste 
than  himself,  views  with  pain  whatever  embraces  he  may  bestow 
upon  others  of  her  sex.  Her  personal  influence  over  him, 
always  strong,  enlarges  its  scope  as  the  State  advances  in 
arts  and  refinement,  until  at  length  woman,  as  the  maiden, 
the  wife,  and  the  matron,  becomes  intellectually  cultivated,  a 
recognized  social  power  in  the  community.  Yearning  now 
for  a  wider  influence  and  equal  conditions,  her  attention, 
strongly  concentrated  upon  the  marriage  relation,  seeks  to 
make  the  marriage  terms  more  equal :  first,  she  desires  her  prop- 
erty secured  to  her  own  use,  whether  married  or  single,  and, 
indignant  at  the  inadequate  remedies  afforded  under  the  law 
for  wifely  wrongs,  demands  the  right  of  dismissing  an  un- 
worthy husband  at  pleasure ;  moreover,  as  a  mother,  she  claims 
that  the  children  shall  be  hers  hardly  less  than  the  father's. 
These  first  inroads  are*  easily  made;  for  what  she  demands  is 
theoretically  just  But  just  at  this  point  the  peril  of  female 
influence  is  developed.  Woman  rarely  comprehends  the  vio- 
lence of  man's  unbridled  appetite,  or  perceives  clearly  that, 
after  all,  in  the  moral  purity  and  sweetness  of  her  own  sex, 
such  as  excites  man's  devotion  and  makes  home  attractive,  is 
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the  fundamental  saf^uard  of  life  and  her  own  most  powerful 
lever  in  society,  besides  the  surest  means  of  keeping  men 
themselves  continent.  She  forgets,  too,  that,  to  protect  that 
purity  and  maintain  her  moral  elevation,  a  certain  seclusion 
is  needful;  which  seclusion  is  highly  favorable  to  those  do- 
mestic duties  which  nature  assigns  her  as  her  own«  More  is 
granted  woman.  The  bond  of  marriage  being  loosened,  poster- 
ity degenerates,  society  goes  headlong;  and  the  flood-gates  of 
licentiousness  once  fully  opened,  the  hand  must  be  strong  that 
can  close  them  again. 

Happiness,  we  may  admit,  differs  with  the  capacity,  like  the 
great  and  small  glass  equally  full  which  Dr.  Johnson  mentions. 
Yet  marriage  is  suited  to  all  capacities ;  and  men  and  women  are 
the  complement  of  one  another  in  all  ages,  neither  being  greatly 
the  intellectual  superior  of  the  other  at  any  epoch,  but  the  man 
always  having  necessarily  the  advantage  in  physical  strength 
and  the  power  to  rule.  The  best-ordered  marriage  union  for 
any  community  is  that  in  which  each  sex  accepts  its  natural 
place,  where  woman  is  neither  the  slave  nor  the  rival  of  man, 
but  his  intelligent  helpmate ;  where  a  sound  progeny  is  brought 
up  under  healthy  home  influences.  The  worst  is  that  where 
conjugal  and  parental  affection  fail,  and  all  is  discord  and  un- 
rest, a  sea  without  a  safe  harbor.  To  the  household,  stability 
may  prove  more  essential  than  freedom,  and  woman's  status 
more  dignified  or  more  degraded,  as  the  case  may  be,  than  the 
law  assumes  to  fix  it  Under  all  circumstances,  moreover,  the 
physical  superiority  of  the  male  companion,  and  his  propensity 
to  self-indulgence,  are  forces  which  woman  will  always  have 
to  reckon  with. 

§  11.  Remaining  Topics  of  the  DomesUo  Relations  ;  Modem 
Changes.  —  Of  the  remaining  topics  to  be  discussed  in  the  pres- 
ent treatise,  little  need  be  said  by  way  of  general  preface. 
These  have  felt  the  softening  influences  of  modern  civiliza- 
tion. The  common-law  doctrine  of  Parent  and  Child  finds 
its  most  important  modifications  in  the  gradual  admission  of 
the  mother  to  something  like  an  equal  share  of  parental  author- 
ity; in  the  growth  of  popular  systems  of  education  for  the 
young;  in  the  enlarged  opportunities  of  earning  a  livelihood 
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afforded  to  the  children  of  idle  and  dissolute  parents;  and  in 
the  lessened  misfortunes  of  bastard  offspring.  Guardian  and 
Ward,  a  relation  of  little  importance  up  to  Blackstone's  day, 
has  rapidly  developed  since  into  a  permanent  and  well-regu- 
lated system  under  the  supervision  of  the  chancery  courts, 
and,  in  this  country,  of  the  tribunals  also  with  probate  juris- 
diction ;  and  much  of  the  old  learning  on  this  branch  of  the 
law  has  become  rubbish  for  the  antiquary.  The  law  of  Infancy 
remains  comparatively  unchanged  Of  Master  and  Servant,  we 
have  spoken. 

We  are  now  to  investigate  in  detail  the  law  of  these  several 
topics.  But  first  the  reader  is  reminded  that  the  office  of  the 
text-writer  is  to  inform  rather  than  invent;  to  be  accurate 
rather  than  original;  to  chronicle  the  decisions  of  others,  not 
his  own  desires ;  to  illumine  paths  already  trodden ;  to  criticise, 
if  need  be,  yet  always  fairly  and  in  furtherance  of  the  ends  of 
justice ;  to  analyze,  classify,  and  arrange ;  from  a  mass  of  dis- 
cordant material  to  extract  all  that  is  useful,  separating  the  good 
from  the  bad,  rejecting  whatever  is  obsolete,  searching  at  all 
times  for  guiding  principles ;  and,  in  fine,  to  emblazon  that  long 
list  of  judicial  precedents  through  which  our  Anglo-Saxon  free- 
dom "  broadens  slowly  down." 
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PART  II. 


HUSBAND  AND  WIFK 


CHAPTER  L 

MARRIAGE. 


§  12.  Definition  of  Marriage. — The  word  "marriage"  signi- 
fies, in  the  first  instance,  that  act  by  which  a  man  and  woman 
unite  for  life,  with  the  intent  to  discharge  towards  society 
and  one  another  those  duties  which  result  from  the  relation 
of  husband  and  wife.  The  act  of  union  having  been  once  ac- 
complished, the  word  comes  afterwards  to  denote  the  relation 
itself. 

§  13.  Itfarriage  more  than  a  Civil  Contract.  —  It  has  been 
frequently  said  in  the  courts  of  this  country  that  marriage  is 
nothing  more  than  a  civil  contract.^  That  it  is  a  contract  is 
doubtless  true  to  a  certain  extent,  since  the  law  always  pre- 
sumes two  parties  of  competent  understanding  who  enter  into 
a  mutual  agreement,  which  becomes  executed,  as  it  were,  by 
the  act  of  marriage.  But  this  agreement  difiers  essentially  from 
all  others.  This  contract  of  the  parties  is  simply  to  enter  into  a 
certain  status  or  relation.  The  rights  and  obligations  of  that  sta- 
tus are  fixed  by  society  in  accordance  with  principles  of  natural 
law,  and  are  beyond  and  above  the  parties  themselvea  They 
may  make  settlements  and  regulate  the  property  rights  of  each 
other ;  but  they  cannot  modify  the  terms  upon  which  they  are 
to  live  together,  nor  superadd  to  the  relation  a  single  condition. 
Being  once  bound,  they  are  bound  forever.     Mutual  consent,  as 

^  See  Stimson,  Am.  Stat.  Law,  §  6100. 
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in  all  contracts,  brings  them  together  -,  but  mutual  consent  can- 
not part  them.  Death  alone  dissolves  the  tie,  —  unless  the  leg- 
islature, in  the  exercise  of  a  rightful  authority,  interposes  by 
general  or  special  ordinance  to  pronounce  a  solemn  divorce ;  and 
this  it  should  do  only  when  the  grossly  immoral  conduct  of  one 
contracting  party  brings  unmerited  shame  upon  the  other,  dis- 
graces an  innocent  offspring,  and  inflicts  a  wound  upon  the  com- 
munity. So  in  other  respects  the  law  of  marriage  differs  from 
that  of  ordinary  contracts.  For,  as  concerns  the  parties  them- 
selves, mental  capacity  is  not  the  only  test  of  fltness,  but  physical 
capacity  likewise,  —  a  new  element  for  consideration,  no  less  im- 
portant than  the  other.  Again,  the  encumbrance  of  an  existing 
union  operates  here  as  a  special  disqualification.  Blood  relation- 
ship is  another.  So,  too,  an  infant's  capacity  is  treated  on  pecu- 
liar principles,  as  far  as  the  marriage  contract  is  concerned  ;  for 
he  can  marry  young  and  be  bound  by  his  marriage.  Third  par- 
ties cannot  attack  a  marriage  and  have  it  nullified  because  of  its 
injury  to  their  own  interests.  International  law  relaxes  its 
usual  requirements  in  favor  of  marriage.  And  finally  the  formal 
celebration  now  commonly  prevalent,  both  in  England  and 
America,  is  something  peculiar  to  the  marriage  contract ;  and  in 
its  performance  we  see  but  the  faintest  analogy  to  the  execution 
and  delivery  of  a  sealed  instrument. 

The  earnestness  with  which  so  many  of  our  American  pro- 
genitors insisted  upon  the  contract  view  of  marriage  may  be 
ascribed  in  part  to  their  hatred  of  the  Papacy  and  ritualism, 
and  their  determination  to  escape  the  Boman  Catholic  conclu- 
sion that  marriage  was  a  sacrament.  By  no  people  have  the 
marriage  vows  been  more  sacredly  performed  than  by  ours 
down  to  a  period,  at  all  events,  comparatively  recent.  That  a 
State  legislature  is  not  precluded  from  regulating  the  marriage 
institution  under  any  constitutional  interdiction  of  acts  impair- 
ing the  obligation  of  contracts,  or  interfering  with  private  rights 
and  immunities,  has  frequently  been  asserted.^  And  as  to  the 
private  regulation  of  their  property  rights,  by  the  contract  of 

1  Magnire  v.  Magnire,  7  Dann,  181 ;    Ottenheimer,  6  Oreg.  231 ;  Adami  t. 
Green  v.  State,  58  Ala.  190 ;  Frasher    Palmer,  51  Me.  480: 
9.  State,  9  Tex.  App.  263;  Ragh  v. 
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parties  to  a  marriage,  that,  of  course,  is  to  be  distinguished  from 
their  marriage,  which  may  take  place  without  any  property 
regulation  whatever-^ 

We  are,  then,  to  consider  marriage,  not  as  a  contract  in  the 
ordinary  acceptation  of  the  term,  but  as  a  contract  sui  generis, 
if  indeed  it  be  a  contract  at  all,  —  as  an  s^eement  to  enter  into 
a  solemn  relation  which  imposes  its  own  terms.  On  the  one 
hand  discarding  the  unwarranted  dogmas  of  the  Church  of 
Borne,  by  which  marriage  is  elevated  to  the  character  of  a 
sacrament,  on  the  other  we  repudiate  that  dry  definition  with 
which  the  lawgiver  or  jurist  sometimes  seeks  to  impose  upon 
the  natural  instincts  of  mankind.  We  adopt  such  views  as  the 
distinguished  Lord  Eobertson  held.^  And  Judge  Story  observes 
of  marriage:  "It  appears  to  me  something  more  than  a  mere 
contract.  It  is  rather  to  be  deemed  an  institution  of  society 
founded  upon  the  consent  and  contract  of  the  parties ;  and  in 
this  view  it  has  some  peculiarities  in  its  nature,  character, 
operation,  and  extent  of  obligation,  different  from  what  be- 
longs to  ordinary  contracts."  *  So  Fraser,  while  defining  mar- 
riage as  a  contract,  adds  in  forcible  language :  "Unlike  other 
contracts,  it  is  one  instituted  by  God  himself,  and  has  its  founda- 
tion in  the  law  of  nature.  It  is  the  parent,  not  the  child,  of 
civil  society."  *  And  we  may  add  that  a  recent  American  text- 
writer,  of  high  repute  upon  the  subject,  not  only  pronounces  for 
this  doctrine,  after  a  careful  examination  of  all  the  authorities, 
but  ascribes  the  chief  embarrassment  of  American  tribunals, 
in  questions  arising  under  the  conflict  of  marriage  and  divorce 
laws,  to  the  custom  of  applying  the  rules  of  ordinary  contracts 
to  the  marriage  relation.* 

§  14.  MarrlageB  void  and  voidable.  —  A  distinction  is  made 
at  law  between  void  and  voidable  marriages.  This  distinction, 
which  appears  to  have  originated  in  a  conflict  between  the  Eng- 
lish ecclesiastical  and  common-law  courts,  was  first  announced 

1  Lord  StoweU,  in  Lindo  t.  Belisario,  *  1  Fraser,  Dom.  Rel.  87. 

I  Hag.  Con.  216 ;  1  Bishop,  Mar.  &  Dir.  >  1  Bishop,  Mar.  &  Div.  5th  ed.  $  18. 

5th  ed.  §  14.  And  see  Dickson  o.  Dickson,  1  Yerg. 

>  Drrntze  v.  Lerett,  Ferg.  68,  885,  110,  per  Catron,  J.;  Ditson  v.  Ditson, 
397 ;  3  Eng.  Ec  360,  495,  502.  4  R.  L  87,  per  Ames,  C.  J. 

>  Story,  Confl.  Laws,  §  108,  n. 
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in  a  statute  passed  during  the  reign  of  Henry  VIII. ;  and  it  is 
also  to  be  found  in  succeeding  marriage  and  divorce  acts  down 
to  the  present  day.  The  distinction  of  void  and  voidable  ap« 
plies,  not  to  the  legal  consequences  of  an  imperfect  marriage, 
once  formally  dissolved,  but  to  the  status  of  the  parties  and 
their  offspring  before  such  dissolution.  A  void  marriage  is  a 
mere  nullity,  and  its  validity  may  be  impeached  in  any  court, 
whether  the  question  arise  directly  or  collaterally,  and  whether 
the  parties  be  living  or  dead.  But  a  voidable  marriage  is  valid 
for  all  civil  purposes  until  a  competent  tribunal  has  pronounced 
the  sentence  of  nuUity,  upon  direct  proceedings  instituted  for 
the  purpose  of  setting  the  marriage  aside.  When  once  set  aside, 
the  marriage  is  treated  as  void  db  initio ;  but  unless  the  suit 
for  nullity  reaches  its  conclusion  during  the  lifetime  of  both 
parties,  all  proceedings  fall  to  the  ground,  and  both  survivor 
and  offspring  stand  as  well  as  though  the  union  had  been  law- 
ful from  its  inception.^  Hence  we  see  that  while  a  void  mar- 
T\A!g^  makes  cohabitation  at  all  times  unlawful,  and  bastardizes 
the  issue,  a  voidable  marriage  protects  intercourse  between  the 
parties  for  the  time  being,  furnishes  the  usual  incidents  of  sur- 
vivorship, such  as  curtesy  and  dower,  and  encourages  the  propa- 
gation of  children.  But  the  moment  the  sentence  of  nullity 
is  pronounced,  the  shield  of  the  law  falls,  the  incidents  vanish, 
and  innocent  offspring  are  exposed  to  the  world  as  bastards ; 
and  herein  is  the  greatest  hardship  of  a  voidable  marriage.  One 
feature  in  much  of  our  modem  marital  legislation  is  the  increas- 
ing favor  shown  to  innocent  parties  who  were  misled ;  where 
the  man  or  the  woman  or  both  of  them  acted  in  good  faith, 
civil  as  well  as  criminal  consequences  are  guarded  against ;  and 
children  innocently  begotten  before  the  disability  was  discovered 
in  fact,  are  treated  as  legitimate  offspring.^ 

The  old  rule  is  that  civil  disabilities,  such  as  idiocy  and 
fraud,  render  a  marriage  void;  while  the  canonical  impedi- 
ments, such  as  consanguinity  and  impotence,  made  it  voidable 
only.    This  test  was  never  a  clear  one,  and  it  has  become  of 

1  1  St  32  Hen.  Vm.  c.  88.  See  1  «  See  «.  ^.  the  "  Enoch  Arden  "  Stat- 
Bishop,  Mar.  &  Div.  5th  ed.  §  108  et  ntes  cited  in  Stimson's  Am.  Stat.  Law, 
Mg.  f6116. 
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little  practical  consequence  at  the  present  day.  Statutes  both 
in  England  and  America  have  greatly  modified  the  ancient  law 
of  valid  marriages,  and  it  can  only  be  affirmed  in  general  terms 
that  the  legislative  tendency  is  to  make  marriages  voidable 
rather  than  void,  wherever  the  impediment  is  such  as  might  not 
have  been  readily  known  to  both  parties  before  marriage ;  and 
where  public  policy  does  not  rise  superior  to  all  considerations 
of  private  utility.  Modem  civilization  strongly  condemns  the 
harsh  doctrine  of  ab  initio  sentences  of  nullity ;  and  such  sen- 
tences have  now  in  general  a  prospective  force  only,  in  order 
that  rights  already  vested  may  remain  unimpaired,  and,  still 
more,  that  children  may  not  suffer  for  the  follies  of  their  parents.^ 
As  for  availing  one's  self  of  a  voidable  marriage  as  well  as  in 
divorce,  it  may  be  asserted  as  a  general  maxim  that  the  party 
should  be  prompt  to  act  when  he  has  his  right  and  knows 
it,  and  that  he  should  also  seek  to  enforce  his  rights  with  good 
faith  and  honor  on  his  own  part^  Whenever  or  wherever  an 
innocent  party  finds  one's  self  entrapped  into  a  void  or  voidable 
man:iage,  cohabitation  should  cease  and  the  separation  should  be 
instant  and  absolute. 

§  15,  Essentialfl  of  Marriage.  —  We  shall  consider  in  this 
chapter  that  act  by  which  parties  unite  in  matrimony,  —  for 
to  this  the  term  "marriage"  is  most  frequently  applied.  It 
may  be  stated  generally  that,  in  order  to  constitute  a  perfect 
union,  the  contracting  parties  should  be  two  persons  of  the 
opposite  sexes,  without  disqualification  of  blood  or  condition, 
both  mentally  competent  and  physically  fit  to  discharge  the 
duties  of  the  relation,  neither  of  them  being  bound  by  a  pre- 
vious  nuptial  tie,  neither  of  them  withholding  a  free  assent; 
and  the  expression  of  their  mutual  assent  should  be  substan- 

1  Shelf.  Mar.  &  Div.  154;  76.  479-  Montgomery,  2  Tenn.  Ch.  216.     And 

484 ;  1  Bl.  Com.  434 ;  1  Bishop,  Mar.  &  see  post  as  to  impotence  or  physical 

Div.  5th  ed.  §§  105-120.     See  Stat.  5  incapacity. 

&  6  Will.  IV.  c.  54 ;  2  N.  Y.  Rev.  Sts.         The  local  statutes  are  collated  on 

139,  §  6;  Mass.  Gen.  Sts.  c.  106,  §  4;  this  point  in  Stimson's  Am.  Stat.  Law, 

Harrison  v.  State,  22  Md.  468;  Bowers  §§  6111-6116. 

t;.  Bowers,  10  Rich.  £q.  551 ;  Ping^ree         ^  Affirmance,     condonation,    conni- 

V.  Goodrich,  41  Vt.  47 ;  Divorce,  post,  vance,  are  excuses    suggested    to   the 

Held  contra  as  to  the  marriage  of  a  defending  party;  and  recrimination  is 

negro  and    white   person.     Carter   v,  common  in  divorce  libels. 
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tially  in  accordance  with  the  prescribed  forms  of  law.  These 
are  the  essentials  of  marriage.  Hence  we  are  to  treat  of  the 
following  topics  in  connection  with  the  essentials  of  a  valid 
marriage :  jvrst,  the  disqualification  of  blood ;  second,  the  dis- 
qualification of  civil  condition ;  third,  mental  capacity ;  fourth, 
physical  capacity ;  fifth,  the  disqualification  of  infancy,  which 
in  reality  is  based  upon  united  considerations  of  mental  and 
physical  unfitness ;  sixth,  prior  marriage  undissolved ;  seventh, 
force,  fraud,  and  error ;  eighth,  the  formal  celebration  of  a  mar- 
riage, under  which  last  head  may  be  also  included  the  consent 
of  parents  or  guardians,  not  to  be  deemed  an  essential,  except  in 
conformity  with  the  requirements  of  the  marriage  celebration 
acts.  These  essentials  all  have  reference  solely  to  the  time, 
place,  and  circumstances  of  entering  into  the  marriage  relation, 
and  not  to  any  subsequent  incapacity  of  either  party. 

§  16.  Disqualiflcation  of  Blood  ;  Consanguinity  and  AfiOnity. — 
And,  first,  as  to  the  disqualification  of  blood.  On  no  point 
have  writers  of  all  ages  and  countries  been  more  united  than 
in  the  conviction  that  nature  abhors,  as  vile  and  unclean,  all 
sexual  intercourse  between  persons  of  near  relationship.  But 
on  few  subjects  have  they  differed  more  widely  than  in  the 
application  of  this  conviction.  Among  Eastern  nations,  since 
the  days  of  the  patriarchs,  practices  have  prevailed  which  to 
Christian  nations  and  in  days  of  civilized  refinement  seem 
shocking  and  strange.  The  difficulty  then  is,  not  in  discov- 
ering that  there  is  some  prohibition  by  God's  law,  but  in 
ascertaining  how  far  that  prohibition  extends.  This  difQculty 
is  manifested  in  our  language  by  the  use  of  two  terms, — 
'*  consanguinity  "  and  "  affinity ; "  one  of  which  covers  the  terra 
firma  of  incestuous  marriages,  the  other  offers  debatable 
ground.  The  disqualification  of  consanguinity  applies  to  mar- 
riages between  blood  relations  in  the  lineal,  or  ascending  and 
descending  lines.  There  can  be  but  one  opinion  concerning 
the  union  of  relations  as  near  as  brother  and  sister.  The 
limit  of  prohibition  among  remote  collateral  kindred  has, 
however,  been  differently  assigned  in  different  countries.  The 
English  canonical  rule  is  that  of  the  Jewish  law  which  protested 
against  the  promiscuous  practices  of  other  primitive  peoples. 
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The  Greeks  and  Somans  recognized  like  principles,  though 
with  various  modifications  and  alterations  of  opinion.  But  the 
Church  of  the  Middle  Ages  found  in  the  institution  of  marriage, 
once  placed  among  the  sacraments,  a  most  powerful  lever  of 
social  influence.  The  English  ecclesiastical  courts  made  use 
of  this  disqualification,  extending  it  to  the  seventh  degree  of 
canonical  reckoning  in  some  cases,  and  beyond  all  reasonable 
bounds.^  So  intolerable  became  this  oppression  that  a  statute 
passed  in  the  time  of  Henry  VIII,  forbade  these  courts 
thenceforth  to  draw  in  question  marriages  without  the 
Levitical  degree,  "  not  prohibited  by  God's  law.  "  *  Under  this 
statute,  which  is  still  essentially  in  force  in  England,  the 
impediment  has  been  treated  as  applicable  to  the  whole 
ascending  and  descending  line,  and  further,  as  extending  to 
the  third  degree  of  the  civil  reckoning  inclusive;  or  in 
other  words,  so  as  to  prohibit  all  marriages  nearer  than  first 
cousins.  Archbishop  Parker^s  table  of  degrees,  which  recog- 
nizes these  limits,  has  been,  since  1563,  the  standard  adopted 
in  the  English  ecclesiastical  courts.^    The  statute  prohibition 


1  In  some  Roman  Catholic  countries  —  «.  g.  Portugal  —  the  marriage  of  first 
cousins  is  stiU  pronounced  incestuous.  See  Sottomayor  v.  De  Barros,  L.  R.  2 
P.  D.  81 ;  L.  R.  3  P.  D.  1. 

3  Stat.  32  Hen.  VIII.  c.  38.  See  1  Bishop,  Mar.  &  Div.  5th  ed.  §§  106,  107  ; 
2  Kent,  Com.  82,  83 ;  Shelf.  Mar.  &  Diy.  163  et  aeq. ;  Wing  v.  Taylor,  2  Swab.  & 
T.  278,  295. 

>  1  Bishop,  Mar.  &  Dir.  5th  ed.  §318;  Butler  v.  Gastrill,  Gilb.  Ch.  156. 
According  to  this  table,  — 


A  man  may  not  marry  hU 

1.  Grandmother. 

2.  Grandfather's  wife. 
8.  Wife's  grandmother. 

4.  Father's  sister. 

5.  Mother's  sister 

6.  Father's  brother's  wife. 

7.  Mother's  brother's  wife. 

8.  Wife's  father's  sister. 

9.  Wife's  mother's  sister. 

10.  Mother. 

11.  Stepmother. 

12.  Wife's  mother. 

13.  Daughter, 

14.  Wife's  daughter. 
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A  woman  may  not  marry  her 

1.  Grandfather. 

2.  Grandmother's  husband. 

3.  Husband's  grandfather. 

4.  Father's  brother. 
-  5.  Mother's  brother. 

6.  Father's  sister's  husband. 

7.  Mother's  sister's  husband. 

8.  Husband's  father's  brother. 

9.  Husband's  mother's  brother. 

10.  Father. 

11.  Step-father. 

12.  Husband's  father. 

13.  Son. 

14.  Husband's  son. 


CHAP.  I.]  HABBUOE.  §  16 

includes  legitimate  as  well  as  illegitimate  children,  and  half* 
blood  kindred  equally  with  those  of  the  whole  blood.^  Its 
principles  have  been  recognized  in  the  United  States.^ 

But  the  English  law  goes  even  further,  and  places  affinity 
on  the  same  footing  as  consanguinity  as  an  impediment. 
Affinity  is  the  relationship  which  arises  from  marriage  be- 
tween a  husband  and  his  wife's  kindred,  and  vice  versa.  It 
is  shown  that  while  the  marriage  of  persons  allied  by  blood 
produces  ofTspring  feeble  in  body  and  tending  to  insanity, 
that  of  persons  connected  by  affinity  leads  to  no  such  result ; 
and  further,  that  consanguinity  has  been  everywhere  recog- 
nized  as  an  impediment,  but  not  affinity.  The  worst  that 
can  probably  be  said  of  the  latter  is,  that  it  leads  to  a  con- 
fusion of  domestic  rights  and  duties.  Ko  question  has  been 
discussed  with  more  earnestness  in  both  England  and  America, 
with  less  positive  result,  than  one  which  turns  upon  this  very 
distinction  in  a  collateral  application ;  namely,  whether  a  man 
may  marry  his  deceased  wife's  sister.  This  question  has 
received  a  favorable  response  in  Vermont.^  But  in  England 
such  marriages  are  still  deemed  incestuous,  and  within  the 
prohibition  of  God's  law ;  and  the  House  of  Lords  resists  all 
legislative  change  in  this  respect.^  Cases  of  affinity  as  applied 
in  a  lineal  direction,  however,  are  more  repugnant  to  sound 

^  1   Bishop,  Mar.   &  Dit.  5th  ed.  In  its  nature,  incapable  of  diroolation ; 

§§  315,317;  Reg.  r.  Brighton,  I  B.  &  but  the  relationship  bj  affinity  ceases 

8.  447.  with  the  dissolution  of  the  marriage 

^  Marriage  between  an  uncle  and  which  produced  it.    Therefore,  though 

niece  of  full  blood,  or  between  an  aunt  a  man  is,  bj  affinity,  brother  to  his 

and  nephew,  has  been  treated  as  in-  wife's  sister,  jet,  upon  the  death  of 

oestuous  in  various  jurisdictions.    Har-  his  wife,  he  may  lawfully  marry  her 

rison  v.  State,  22  Md.  468;  Bowers*  v.  sister." 

Bowers,  10  Rich.  £q.  551.    And  there         «  HiU  r.  Good,  Yaugh.  302 ;  Harris, 

are  a  few  Stalies  which  forbid  the  mar-  v.  Hicks,  2  Salk.  548 ;  Shelf.  Mar.  & 

riage  of  persons  more  nearly  related  Div.  pp.   172,  178;  {2  Kent,  Com.  84, 

than  second  cousins.    See  Stimson  Am.  note,  and   authorities   cited ;    Reg.  v, 

Stat.  Law,  §  6111.  Chadwick,  12  Jur.  174;  11  Q.  B.  173; 

s  Blodget  V.  Brinsmaid,  9  Yt.  27 ;  Pawson  v.  Brown,  41  L.  T.  v.  s.  339 ; 

and  see  1  Bishop,  Mar.  &  Div.  5th  ed.  Ex  parte  Naden,  L.  R.9  Ch.  670.    And 

§  314  ;  Paddock  v.  Wells,  2  Barb.  Ch.  see    Commonwealth    v.    Ferryman,    2 

331.    CoUamer,  J.,  in  Blodget  o.  Brins-  Leigh,  717,  as  to  the  Yirginia  statute 

maid,  makes  this  ingenious  distinction :  on  this  point 
'*The  relationship  by  conflangninity  is, 
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§  17  THB  DOMESTIC  BELATIONS.  [PART  II. 

policy,  aud  indeed  seem  almost  to  come  within  the  rule  of 
consanguinity.^ 

Marriages  within  the  forbidden  degrees  of  consanguinity 
were  formerly  only  voidable  in  English  law;  but  by  modern 
statutes  they  have  been  made  null  and  void.  In  this  country 
they  are  generally  pronounced  by  statute  void  (in  some  cases 
void  from  the  time  the  sentence  is  pronounced),*  and  the 
offending  parties  are  liable  to  imprisonment  if  aware  of  the 
relationship.  But  with  regard  to  marriages  among  relatives  by 
affinity,  the  rule  is  not  so  stringent  as  in  England.^ 

§  17.  Diflqualifioation  of  Civil  Condition  ;  Race,  Color,  Social 
Rank,  Religion. — Second,  as  to  the  disqualification  of  civil 
condition.  Bace,  color,  and  social  rank  do  not  appear  to 
constitute  an  impediment  to  marriage  at  the  common  law, 
nor  is  any  such  impediment  now  recognized  in  England.* 
But  by  local  statutes  in  some  of  the  United  States,  inter- 
marriage has  long  been  discouraged  between  persons  of  the 
negro,  Indian,  and  white  races.^  With  the  recent  extinction 
of  slavery,  many  of  these  laws  have  passed  into  oblivion, 
together  with  such  as  refused  to  allow  to  persons  held  in 
bondage,  and  negroes  generally,  the  rights  of  husband  and 
wife.  The  thirteenth  article  of  amendment  to  the  Constitution 
gives  Congress  power  to  enforce   the  abolition  of  slavery  "by 

1  Cf .  Table  of  Degrees,  supra ;  and  local  statute,  and  yet  not  made  void.  45 
Stimson,  §  61 11.  N.  J.  Eq.  485. 

2  That  is  to  saj,  not  void  ab  initio,  «  1  Bishop,  Mar.  &Div.  5th  ed.§§  308- 
See  supra,  §  14 ;  Harrison  v.  State,  22  31 1 ;  1  Barge,  Col.  &  For.  Laws,  138. 
Md.  468.  A  nd  see  Bowers  v.  Bowers,  ^  See  Bailey  v.  Fiske,  34  Me.  77 ; 
10  Rich.  Eq.  551 ;  Parker's  Appeal,  8  State  v.  Hooper,  5  Ire.  201 ;  State  v. 
Wright,  309,  where  an  incestuous  mar-  Brady,  9  Humph.  74 ;  Barkshire  v, 
riage  is  treated  as  simply  voidable.  State,  7  Ind.  389 ;  1  Bishop,  Mar.  &  Div. 

B  2  Kent,  Com.  83,  84, and  notes;  I  5th  ed.  §§  154-163;  Schouler,  Hus.  & 

Bishop,  Mar.  &  Div.  5th  ed.  §§  312^20;  Wife,  §  16.     One  drop  less  than  one 

Regina  v.  Chadwick,  12  Jur.  174 ;  Sut-  fourth  negro  blood  saves  from  the  taint 

ton  V,  Warren,  10  Met.  451 ;  Bonham  in  Virginia.    McPherson  u.  Common- 

V.  Badgley,  2  Gilm.  622 ;  Wightman  v.  wealth,  28  Gratt.  939.     The  Missouri 

Wightman,  4  Johns.  Ch. ;  343 ;  Butler  statute   declaring   marriages   between 

V.  Gastrin,  Gilb.  Ch.  156;  Burgess  v.  white  persons  and  negroes  a  felony  is 

Burgess,  1  Hag.  Con.  384 ;  Blackmore  constitutional,  even  though  it  permits 

r.  Brider,  2  Fhillim.  359.    Some  mar-  the   jury  to   determine  from  appear- 

riages  of  affinity  are  prohibited  by  a  ances  the  proportion  of  negro  blood. 

State  V.  Jackson,  80  Mo.  175. 
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CHAP.  I.]  MARRIAGE.  §  18 

appropriate  legislation."  As  to  persons  formerly  slaves,  there 
are  now  acts  of  Congress  which  legitimate  their  past  cohabi- 
tation,  and  enable  them  to  drop  the  fetters  of  concubinage. 
And  the  manifest  tendency  of  the  day  is  towards  removing 
all  legal  impediments  of  rank  and  condition,  leaving  indi- 
vidual tastes  and  social  manners  to  impose  the  only  restrictions 
of  this  nature.^  But  the  race  barrier  has  a  strong  foundation 
in  human  nature,  wherever  marriage  companionship  is  con- 
cerned.* 

§  18.  Mental  Capacity  of  Parties  to  a  Marriage.  —  Thirds  as 
to  mental  capacity.  No  one  can  contract  a  valid  marriage 
unless  capable,  at  the  time,  of  giving  an  intelligent  consent 
Hence  the  mamages  of  idiots,  lunatics,  and  all  others  who 
have  not  the  use  of  their  understanding  at  the  time  of  the 
union  are  now  treated  as  null ;  though  the  rule  was  formerly 
otherwise,  from  perhaps  too  great  regard  to  the  sanctity  of 
the  institution  in  the  English  ecclesiastical  courts.^  What 
degree  of  insanity  will  amount  to  disqualification  is  not  easily 
determined ;  so  varied  are  the  manifestations  of  mental  disorder 
at  the  present  day,  and  so  gradually  does  mere  feebleness  of 
intellect  shade  ofiT  into  hopeless  idiocy.  Certain  is  it  that  a 
person  may  enter  into  a  valid  marriage,  notwithstanding  he  has 
a  mental  delusion  on  certain  subjects,  is  eccentric  in  his  habits, 
or  is  possessed  of  a  morbid  temperament,  provided  he  displays 
soundness  in  other  respects  and   can  manage  his  own  affairs 

1  Act  July  25,   1866,  c.  240;   Act  tion  of  marriage  by  a  Popish  priest. 

Jane  6,   1866,  c.   106,  §  14.    And  see  These  are  disabilities    imposed   by  a 

15th  Amendment  U.  S.  Const. ;  Stew-  Protestant  parliament,  it  is  worth  ob- 

art  V,  Munchandler,  2  Bnsh  (Ky.),  278 ;  serving.      ' 

Stater.  Harris,  63  N.  C.  I.    For  Sonth-         ^  Marnage  between  negroes  (or  In- 

em  statutes  which  now  legalize   the  dians)  and  whites,  is  still  forbidden  in 

marriages  of   former  slaves,  &c.,  see  many  of '  the  United  States,  those  in 

Schooler,  Hns.  and  Wife,  §  16;  also  80  particular  where  negroes  chiefly  dwell; 

Ya.  563 ;  67  Ga.  260 ;  69  Ala.  281 ;  87  while  in  Oregon  and  some  other  Pacific 

X.  C.  329 ;  10  Lea,  652.  States  similar  prohibitions  of  white  and 

As  to  statutes  formerly  forbidding  Chinese  marriages  are  found.    Stimson, 

marriage  between  a  Roman  Catholic  §  6112. 

and  Protestant,  see  Commonwealth  v,        ^  See   Lord    Stowell  in   Turner  t;. 

Kenney,  120  Mass.  387;  Philadelphia  Meyers,   1   Hag.  Con.  414;  I  Bishop, 

V.  Williamson,    10   Phila.    176.     The  Mar.  &  Dir.  5th  ed.  §  125 ;  Stimson  Am. 

statute  19  Geo.  11.  ch.  13,  to  this  effect,  Stat.  Law,  §  6112. 
has  partial  reference  to  the  aolemniza- 
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§  Id  THE  DOMESTIC  BELATIONS.  [PABT  H. 

with  ordinary  prudence  and  skilL^  Every  case  stands  on  its 
own  merits;  but  the  usual  test  applied  in  the  courts  is  that 
of  fitness  for  the  general  transactions  of  life ;  for,  it  is  argued, 
if  a  man  is  incapable  of  entering  into  other  contracts,  neither 
can  he  contract  marriage.^  This  test  is  sufficiently  precise  for 
most  purposes.  .Yet  we  apprehend  the  real  issue  is  whether 
the  man  is  capable  of  entering  understandingly  into  the  relation 
of  marriage.  There  are  two  questions,  however :  first,  whether 
the  party  understands  the  marriage  contract ;  second,  whether 
he  is  fit  to  perform  understandingly  the  momentous  obligations 
which  that  contract  imposes;  and  both  elements  might  well 
enter  into  the  consideration  of  each  case.  "If  any  contract 
more  than  another,"  observes  Lord  Penzance  in  a  recent  English 
case,  "is  capable  of  being  invalidated  on  the  ground  of  the 
insanity  of  either  of  the  contracting  parties,  it  should  be  the 
contract  of  marriage, — an  act  by  which  the  parties  bind  their 
property  and  their  persons  for  the  rest  of  their  lives."  ^ 

Marriage  contracted  during  a  lucid  interval  is  at  law  deemed 
valid  ;^  but  the  English  statute  provides  that  such  marriages 
are  void  when  a  commission  of  lunacy  has  once  been  taken 
out  and  remains  unrevoked.^  Similar  provisions  are  to  be 
found  in  some  of  our  States.  On  the  other  hand,  marriage  con- 
tracted by  a  person  habitually  sane,  during  temporary  insanity, 
is  unquestionably  void,^  as  of  course  would  be  any  marriage 
contracted  by  one  at  the  time  permanently  insane.^ 

1  2  Kent,  Com.  76;   Browning  v.  Evidence  of  his  mental  condition  be- 

Reane,  2  Phillim.  69  ;  1  Bishop,  Mar.  St  fore  and  after  the  marriage  is  admis- 

Div.   5th    ed.  §§  124-142;    Tamer   o.  Bible.    St.  George  t;.  Biddeford,  76  Me. 

Meyers,  1  Hag.  Con.  414;  4  Eng.  Ec  593;  Dnrham  v.  Durham,  10  P.  D.  80. 
440;  1  Bl.  Com.  438,  439.  *  Shelf.  Mar.  &  Div.  197  ;  1  Bishop, 

3  Mudwaj  p.  Croft,  3  Cnrt.  Ec.  671 ;  Mar.  &  Dir.  §  130 ;  Banker  v.  Banker 

Anon.   4    Pick.    32  ;    Cole    v.   Cole,  5  68  N.  Y.  409 ;  Parker  r.  Parker,  6  Eng. 

Sneed,  57;  Atkinson  v.  Medford,  46  Ec.  165;  Smith  v.  Smith,  47  Miss.  211. 
Me.  510;    Ward  v.  Dnlaney,  23  Miss.         >  Stat.  15  Geo.  II.  c.  30  (1742),  not 

410 ;  Elzej  v.  Elzej  ;  1  Honst.  308  ;  part  of  the  common  law  in  this  country. 
McElroy's  Case.  6  W.  &  S.  451.    See         •  Legeyt  v.  O'Brien,  Milward,  325; 

1  Bishop,  Mar.  &  Dir.  §  128;  Ex  parte  Parker  v.  Parker,  6  Eng.  Ec  165. 
Glen,  4  Des.  546.  7  gee  Lord  Penzance  in  Hancock  v. 

«  Hancock  v.  Peaty,  L.  R.  1  P.  &  D.  Peaty,  L.  R.  1  P.  &  D.  335 ;  Banker  v. 

335,341.    The  question  is  whether  the  Banker,  63  N.  T.  409;    McAdam    v. 

person  had  sufScient  mental  capacity  Walker,  1  Dow,  148 ;  1  Bishop,  Mar.  & 

to    make    the    contract   of    marriage.  DIt.  S  1^>  Smith  v.  Smith,  47  Miss. 
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Upon  the  principle  of  temporary  insanity,  drunkenness 
incapacitates,  if  carried  to  the  excess  of  delirium  tremens; 
though  not,  it  would  appear,  if  the  party  intoxicated  retains 
sufficient  reason  to  know  what  he  is  doing.^  Drunkenness 
was  formerly  held  a  bad  plea,  for  the  common  law  permitted 
no  one  to  stultify  himself ;  but  the  modern  rule  is  more  reason- 
able.' Some  cases  require  that  fraud  or  unfair  advantage 
should  be  shown ;  yet  the  better  opinion  is  that  even  this  is 
unnecessary.^  Deaf  and  dumb  persons  were  formerly  classed 
as  idiots;  this  notion,  however,  is  exploded.  They  may  now 
contract  marriage  by  signs.^  Total  blindness  or  mere  deafness, 
of  course,  constitutes  no  incapacity.  In  general,  we  may  add 
that  the  disqualification  of  insanity  is  often  considered  in  con- 
nection with  fi-aud  or  undue  influence  exercised  by  or  on  behalf 
of  the  other  contracting  party,  over  a  weak  intellect,  for  the  sake 
of  a  fortune,  a  title,  or  sojne  other  worldly  advantage.  ^ 

Suits  of  nullity,  brought  to  ascertain  the  facts  of  insanity, 
are  favored  by  law  both  in  England  and  America ;  and  modem 
l^slatiou  discountenances  all  collateral  disputes  involving 
questions  so  painful  and  perplexing.  «  Though  marriage  with 
an  idiot  or  lunatic  be  absolutely  void,  and  no  sentence  of 
avoidance  be  absolutely  necessary,"  says  Chancellor  Kent,  "  yet, 
as  well  for  the  sake  of  the  good  order  of  society  as  for  the 
peace  of  mind  of  all  persons  concerned,  it  is  expedient  that 
the  nullity  of  the  marriage  should  be  ascertained  and  declared 
by  the  decree  of  a  court  of  competent  jurisdiction."  ®  In  many 
States  this  is  now  the  only  course  to  be  pursued,  such  mar- 
riages being  treated  as  voidable  and  not  void ;  and  the  insane 
spouse  dying  before  proceedings  to  dissolve  the  marriage  are 

211.    Cf.  Wajmire  v,  Jetmoie,  22  Ohio         •  See  1  Bishop,  Mar.  &  Diy.  5th  ed. 

St  271.  §§131,  132,  and  conflicting  cases  cited ; 

And  as  to  deyelopment  of  the  malady  Elzej  v.  Elzej,  1  Boost.  308 ;  Steuart 

abont  the  time  of  the  ceremony,  see  v.  Robertson,  2  H.  L.  Sc.  494. 
Schonler,  Has.  &  Wife,  §  19.  «  1  Bishop,  Mai.  ftDiv.  5th  ed.  §  133, 

1  Clement  v.  Mattison,  3  Rich.  93 ;  1  and  cases  cited ;  1  Fraser,  Dom.  Rel.  48  ; 

Bishop,  Mar.  &  Div.  5th  ed.  §  131 ;  Gore  Dickenson  v.  Blisset,  1  Dickens,  268 ; 

V.  Gibson,  13  M.  &  W.  623 ;  2  Kent,  Com.  Harrod  v,  Harrod,  1  Kay  &  Johns.  4. 
451,  and  authorities  cited;  Lord  Ellen-         *  Fraud  as  an  element  of  disqualifl- 

horongh,  in  Pitt  v.  Smith,  3  Camp.  33 ;  cation  will  be  considered  post, 
Scott  V.  Paqaet,  L.  R.  1  P.  C.  552.  «  2  Kent,  Com.  76. 

>  See  GiUett  v.  Gillett,  76  Mich.  184. 
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begun,  the  survivor  takes  all  the  benefits  of  a  valid  marriage 
accordingly.^  The  issue  in  all  such  cases  is,  mental  condition 
at  the  very  time  of  the  marriage.^ 

§  19.  Physioal  Capacity  of  Parties  to  Marriage ;  Impotence, 
&a  —  Fowrth.  The  question  of  physical  capacity  involves  an 
investigation  of  &cts  even  more  painful  and  humiliating  than 
that  of  mental  capacity.  Yet  as  marriage  is  instituted,  in  part 
at  least,  for  the  indulgence  of  natural  cravings  and  with  a 
view  to  propagate  the  human  family,  sound  morality  demands 
that  the  proper  means  shall  not  be  wanting.  Our  law  demands 
that,  at  all  events,  the  sexual  desire  may  be  fully  gratified. 
Where  impotence  exists,  therefore,  there  can  be  no  valid  mar- 
riage. By  this  is  meant  simply  that  the  sexual  organization 
of  both  parties  shall  be  complete.  But  mere  barrenness  or  in- 
capacity of  conception  constitutes  no  legal  incapacity  in  Eng- 
land and  the  United  States,  nor  can  a  physical  defect  which 
does  not  interfere  with  copulation ;  nor  indeed  any  disability 
which  is  curable,  even  though  not  actually  cured,  unless  the 
party  disabled  unreasonably  refuses  to  submit  to  the  proper 
remedies.*  Such  refusal,  however,  puts  the  disabled  spouse 
clearly  in  the  wrong.*  The  refusal  of  carnal  intercourse  by  a 
healthy  spouse  is  quite  a  difierent  matter,  and  gives  rise  to 
other  inquiries  under  the  head  of  divorce ;  ^  nor  certainly  can 
physical  incapacity  arising  from  some  cause  subsequent  to  mar- 
riage be  referred  to  the  present  subject,  the  question  being  as  to 
incapacity  at  the  date  of  marriage.^ 

MBi8hop,Mar  &Div.  5thed.§§136-  and  cases  cited;  1  Fnuer,  Dom.  Rel. 

142;   Goshen    v.   Richmond,   4   Allen,  53;  B.  t7.  B.,  28  £.  L.  &  Eq.  95  ;  1  Bl. 

458 ;  Hamaker  v,  Hamaker,  18  lU.  137 ;  Com.  440,  ti.,  bj  Chittj  and  others ;  Ajl. 

Williamson  v.  Williams,  3  Jones,  Eq.  Parer.  227 ;  Deranbagh  v.  Deranhagh, 

446 ;  Wiser  t;.  Lockwood,  42  Vt.  720 ;  5  Paige,  554 ;  Essex  r.  Essex,  2  Howell, 

Brown  v.  Westbrook,  27  Ga.  102;   31  St.  Tr.  786;  Briggs  v.  Morgan,  3  Phil- 

N.  Y.  Supr.  461 ;   97  N.  C.  252.    As  lim.  325.    For  a  case  where  the  disa- 

to  bringing  such  suits,  see,  further,  1  bilitj  was  poesiblj  curable,  see  G.  t;.  G., 

Bishop,  Mar.  &  Div.  §§  139-142 ;  Schou-  L.  R.  2  P.  &  D.  287. 
ler,  Hus.  and  Wife,  §  21.    In  Maine         «  H.  o.  P.,  L.  R.  3  P.  &  D.  126. 
such  a  marriage   maj  be   impeached        ^  See,  further,  Schouler,  Hus.  and  j 

coUaterallj.    76  Me.  419.  Wife,  §  22 ;  Cowles  u.  Cowles,  112  Mass.  | 

^  Nonnoroacher  r.  Nonnemacher,  159  298. 
Penn.  St  634.  "  See  Morrell  v,  Morrell,  24  N.  Y. 

>  1  Bishop,  Mar.  &  Div.  §f  321-340,  Sapr.  324. 
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The  reader  will  find  Dr.  Lushington's  opinion  in  the  lead- 
ing case  of  Oeane  v.  Avding  ^  sufficiently  suggestive  as  to  the 
extent  of  malformation  which  invalidates  a  marriage  on  the 
ground  of  physical  incapacity.  It  will  be  observed  that  this 
case  establishes  a  principle  which  later  cases  do  not  under- 
mine; namely,  that  it  is  capacity  for  fulfilling  the  conditions 
of  copulation,  and  not  of  procreation,  that  our  own  law  regards. 
We  may  add  that,  with  the  rapid  progress  of  medical  science 
during  the  present  century,  cases  of  absolute  and  incurable 
impotence  are  happily  diminishing  in  number.  It  is  reasonable 
that  suit  should  be  required  to  terminate  a  marriage  on  this 
groimd-* 

§  20.  Dlsqnallfioation  of  Infancy.  —  Fifth,  Infancy  may  be 
an  impediment  to  marriage ;  but  only  so  far,  on  principle,  as 
the  marrying  party,  by  reason  of  imperfect  mental  and  physi- 
cal development,  may  be  brought  within  the  reason  of  the  last 
two  rules.  Hence  we  find  that  infancy  is  not  a  bar  to  marriage 
to  the  same  extent  as  in  ordinary  contracts ;  since  minors  can- 
not repudiate  their  choice  of  husband  or  wife  on  reaching  ma- 
jority. Not  that  marriage  calls  for  less  discrimination,  for  it 
carries  with  it  consequences  far  beyond  all  other  contracts, 
involving  property  rights  of  the  gravest  import;  but  because 
public  policy  must  protect  the  marriage  institution  against  the 
reckless  imprudence  of  individuals.  A  certain  period  is  estab- 
lished, called  the  age  of  consent,  which  in  England  is  fixed  at 
fourteen  for  males  and  twelve  for  females,  —  a  rule  adopted  from 
the  Boman  law,  but  which,  in  this  country,  varies  all  the  way 
from  fourteen  to  eighteen  for  males  and  twelve  to  sixteen  for 
females,  according  to  local  statutes ;  differences  of  climate  and 
physical  temperament  contributing,  doubtless,  to  make  the  rule 


1  1  Bobertson,  279,  298.     And  see  crease  in  the  oonrts  of  Great  Britain, 

modem  case  of  U.  v.  J.,  L.  B.  1  F.  &  D.  See  1  Bishop,  §  331 ;  Schouler,  Hus.  & 

460;  Stimson,  §  6113.  Wife,  §  23,  as  to  sentences  of  nullity 

^  See  for  instances :  T.  v.  M.,  L.  R.  snch  cases.     The  latest  English  cases 

1  P.  &  D.  31  ;  T.  V.  D.,  KB.  1  P.  &  D.  interpose  no  barrier  for  a  mere  delay 

127 ;  CarU  v.  Prince,  L.  B.  1  Ex.  246.  in  seeking    a    decree    of    nullity    for 

With  modem  facUitiee,  inclading  the  impotence.    10  P.  D.  75 ;  10  App.  Cas. 

right  of  parties  to  testify  in  their  own  171. 
BoitB,  such  cases  appear  to  be  on  the  in- 
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of  nature,  in  this  respect,  a  fluctuating  one.^  Marriages  with- 
out the  age  of  consent  are  as  binding  as*  those  of  adults ;  mar- 
riages within  such  age  may  be  avoided  by  either  party  on 
reaching  the  period  fixed  by  law.  And  even  though  one  of  the 
parties  was  of  suitable  age  and  the  other  too  young,  at  the 
time  of  marriage,  yet  the  former,  it  appears,  may  disaffirm  as 
well  as  the  latter.^  Herein  is  observed  a  departure  from  that 
principle  of  law,  that  an  infant  may  avoid  his  contract  while 
the  adult  remains  bound;  it  is  a  concession  which  the  law 
makes  in  favor  of  mutuality  in  the  marriage  compacts.  Mar- 
riages celebrated  before  both  parties  have  reached  the  age  of 
consent  may  be  disaffirmed  in  season,  either  with  or  without  a 
judicial  sentence.*  When  the  age  of  consent  is  reached,  no 
new  ceremony  is  requisite  to  complete  the  marriage  at  the 
common  law ;  but  election  to  affirm  will  then  be  inferred  from 
circumstances,  such  as  continued  intercourse,  and  even  slight 
acts  may  suffice  to  show  the  intention  of  the  parties.  If 
they  then  choose  to  remain  husband  and  wife,  they  are  bound 
forever.  Disaffirmance,  on  the  other  hand,  may  be  either 
with  or  without  a  judicial  sentence.^  Marriage  within  the  age 
of  consent  seems  therefore  to  be  neither  strictly  void  nor 
strictly  voidable,  but  rather  inchoate  and  imperfect;^  with, 
however,  a  reservation  by  the  ecclesiastical  law  as  to  marriage 


1  See  2  Kent,  Com.  79,  notes,  show-  goardian.  101  Ind.  817.  See  42  Ohio 
ing  the  periods  fixed  in  different  States  St.  23.  Fraudnlent  representation  by 
as  the  age  of  consent.  In  the  old  States  the  infant  as  to  his  age  does  not  estop 
the  common-law  rule  generally  pre-  him  from  annulling.  Eliot  v.  Eliot,  81 
vails.    In  Ohio,  Indiana,  and  various  Wis.  295,  an  extreme  case. 

other  Western  States,  the  age  of  con-  *  1  Bishop,  Mar.  &  Div.  §  150. 

sent  is  raised  bj  various  standards  to  *  Co.  Litt.  33  a ;  2  Kent,  Com.  78, 79 ; 

eighteen  or  even  twenty-one  for  males,  1  Bishop,  Mar.  &  Div.  5th  ed.  §§  143- 

an :1  fourteen  or  even  eighteen  for  fe-  153,  and  cases  cited;  1  Bl.  Com.  436; 

males.    See  Stimson,  §  6110.  1  Eraser,  Dom.  Rel.  42 ;  Parton  v.  Her- 

2  Co.  Litt.  79,  and  Harg.  n.  .45;  vey,  1  Gray,  119;  Fitzpatrick  v.  Fitz- 
1  East, P.O. 468;  1  Bishop, Mar.  &  Div.  patrick,  6  Nev.  63.  See  Shafher  v. 
5th  ed.  §  149.  But  it  is  not  certain  State,  20  Ohio,  1  ;  86  Wis.  498;  65  Vt. 
that  a  party  of  competent  age  may  663;  contra,  Goodwin  v.  Thompson,  2 
disaffirm  equally  with  the  party  in-  Iowa,  329 ;  Aymar  v.  Roff,  3  Johns.  Ch. 
competent.  People  v.  Slack,  15  Mich.  49,  as  to  the  invalidity  of  such  marriage, 
193.  unless  confirmed  by  cohabitation  after 

'  The  complaint  should  be  in  the  reaching  the  statutory  age.    Local  stat. 

name  of   the   infant,  and  not  of  his  utes  affect  this  whole  subject. 
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with  an  infant  below  seven  years^  which  is  treated  as  alto- 
gether null.^ 

§  21.  Disqualification  of  Prior  Marriage  UndisaolTed  ;  Polyg^ 
amy  ;  Bigamy.  —  Sixth,  as  to  the  impediment  of  prior  marriage 
undissolved.  It  is  a  well-established  rule  in  civilized  countries 
that  marriage  between  parties,  one  of  whom  is  bound  by  an  ex- 
isting marriage  tie,  is  not  only  void,  but  subjects  the  offenders 
to  criminal  prosecution.*''  Polygamy,  or  bigamy  as  it  is  often 
termed,  —  since  the  common  law  of  England  could  scarcely  con- 
ceive of  such  conjunctions  carried  beyond  a  double  marriage,  —  is 
discarded  by  all  Christian  communities.  It  was  tolerated,  but 
never  sanctioned,  in  certain  territory  of  the  United  States.  The 
fundamental  doctrine  of  Christian  marriage  is  that  no  length  of 
separation  can  dissolve  the  union,  so  long  as  both  parties  are 
actually  living,  even  though  lapse  of  time  should  raise  a  reason- 
able supposition  of  death.  But  to  render  the  second  marriage 
void  at  law,  the  first  should  have  been  valid  in  all  respects.^ 
Some  of  the  harsher  features  of  the  old  law  have  been  softened 
in  our  own  legislation ;  and  statutes  are  not  uncommon  which 
possibly  extend  facilities  for  divorce  from  the  old  relation,  and 
in  any  event  protect  the  oflfspring  of  a  new  marriage  contracted 
erroneously,  but  in  good  faith,  by  parties  who  had  reason  to 
believe  a  former  spouse  dead.*  But  such  re-marriage  in  bad 
faith  and  without  due  inquiry  finds  no  favor.*  So,  too,  polygamy 
in  fact  is  relieved  of  its  penal  consequences  as  concerns  parties 
not  guilty  of  polygamy  in  intention ;  but  a  certain  period  must 
elapse  —  usually  seven  years  —  before  death  can  be  presumed 
from  one's  mere  continuous  absence  without  being  heard  from. 
Such  was  one  of  the  provisions  in  the  English  statute  passed 
to  make  bigamy  a  civil  offence,  in  the  reign  of  James  I.,®  which 
also  exempted  from  punishment  for  bigamy  persons  remarried, 

1  2  Bnrn,  Ec.  Law,  434 ;  I  Bishop,  Jnr.  174 ;  Patteraon  v.  Gaines,  6  How. 

Mar.  &  Div.  §  147.  (U.  8.)  550. 

«  Cro.   Eliz.  858;    1   Salk.    121;    2         *  See  2  N.  Y.  Ecv.  Stat.  p.  139,  §§  6, 

Kent,  Com.  79,  and  notes;   1  Bishop,  7;   Mass.  Gen.  Sts.  c.  107,  §§  4,  30; 

Mar.  &  Div.  §§  296-^03,  and  authorities  Stimson,  Am.  Stat.  Law,  §  61 16. 
cited ;  Shelf.  Mar.  &  Div.  224 ;  Hyde  v.  «  Gall  v.  GaU.  1 14  N.  Y.  109. 
Hyde.  L.  R.  1  P.  &  D.  130.  •  Stat.  1.  Jac.  L  c.  11,  1604.    See 

'«  Brace  V.  Barke,  2  Add.  Ec.  471 ;  Qneen  ».  Lumley,  L.  R.  1  C.  C.  196; 

2  Eng.  Ec.  381 ;  Reg.  v.  Chadwick,  12  Qneen  v.  Cargerwen,  L.  R.  1  C.  C.  1. 
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during  the  lifetime  of  the  former  spouse,  after  a  divorce, 
sentence  of  nullity,  or  disaffirmance  on  reaching  age  of  consent. 
Similar  statutes  for  the  punishment  of  bigamy,  with  similar 
reservations,  are  enacted  in  this  country ;  but  in  England  and 
the  United  States  some  defects  of  the  original  legislation  are 
now  cured,  and  divorce  from  bed  and  board  would  not  exempt 
an  offender  from  prosecution.^  Polygamy,  with  such  exceptions, 
remains  an  indictable  offenca  One  of  its  less  obvious  evils  — 
though  not  the  least  important  when  polygamy  is  regarded  as  a 
legalized  institution  in  a  free  country  —  is  that  the  patriarchal 
principle  which  it  introduces  is  thoroughly  hostile  to  free  in- 
stitutions ;  and  this  fact  was  pointed  out  many  years  ago  by  one 
of  our  best  writers  on  political  ethics.^ 

Nor  is  a  new  marriage  entered  into  by  one  spouse  in  good 
faith,  and  in  full  but  erroneous  belief  that  the  other  spouse  is 
dead,  valid  even  after  the  lapse  of  the  statutory  absence ;  such 
parties  are  not  free  to  marry  again,  but  only  relieved  of  the 
worst  consequences.^  One  who  innocently  marries  another  hav. 
ing  an  undivorced  spouse  may  have  the  colorable  marriage  de- 
clared  void  independently  of  all  divorce  legislation^* 

1  In  New  York  the  period  of  ab-  Johns.  Ch.  389 ;  Miles  v,  Chilton,  1  Rob- 
sence  is  five  years;  in  Ohio,  three  ertson,  684;  Spicer  ».  Spicer,  16  Abb. 
years;  in  Massachnsetts,  seven  years,  Pr.  n.  s.  112;  1  Bishop,  Mar.  &  Dir. 
but  with  a  special  relaxation  of  the  §299;  Webster  o.  Webster,  58  N.  H.  3 ; 
penalty.  StiU  further,  see  2  Kent.  124  Penn.  St.  646.  Such  marriage. 
Com.  79,  and  notes.  See  also  Stats.  9  under  Massachusetts  statutes,  may  be 
Geo.  IV.  c.  31 ;  24  &  25  Vict.  c.  100;  1  annulled  by  a  sentence  containing  (in 
Bishop,  §  297  ;  Stimson,  §  6112.  Legi-  order  to  make  chUdren  begotten  before 
timating  statutes  are  to  be  found  in  the  commencement  of  the  suit  legiti- 
numerous  States  on  behalf  of  the  off-  mate)  the  statement  that  it  was  con- 
spring  of  innocent  marria^res  of  this  tracted  in  good  faith  and  with  the  full 
kind.     I  Bishop,  §  301  ;  cases  infra.  belief  of  the  parties  that  the  absent 

2  2  Lieber,  Pol.  Ethics,  9,  cited  in  spouse  was  dead.  Glass  v.  Glass,  <tt;>ra. 
note  to  2  Kent,  Com.  81.  Randlett  v.  Rice,  141  Muss.  385,  pre- 

As  to  prosecutions  for  bigamy,  see  sented  curious  facts.     Lawful  compe- 

Kopke  V.  People,  43  Mich.  41 ;  Reeves  tence  to  marry  again  results,  however, 

V.  Reeves,  54  III.  332 ;  Queen  v.  Allen,  under  some  local  statutes,  from  such 

L.  R.  1  C.  C.  367,  and  other  cases  cited ;  absence.    Strode  v.  Strode,  3  Bush,  227. 

Schouler,  Hus.  and  Wife,  §  25 ;  also  Where  proceedings  for  annuUing  are 

••  Bigamy  "  in  Bishop  or  Wharton  on  discontinued  upon  the  death  of  such  for- 

Cnmmal  Law.  mer  spouse,  the  parties  may  marry  again. 

»  Glass  r.  Glass,  114  Mass.  563,  and  Sneathen  v.  Sneathen,  104*  Mo.  201. 
cases  cited;  Williamson  v.  Parisien,  1         *  Fuller  v.  Fuller,  33  Kan.  582. 

88 


CHAP.  I.]  MARBIAGE.  §  23 

§  22.  Same  Bnbjeot ;  ImpadimentB  following  Divorce.  —  Un* 
der  this  same  head  may  be  considered  a  disqualification  intro- 
duced into  some  parts  of  this  country  by  legislative  enactments; 
namely,  the  impediment  which  follows  divorce.^  A  divorce  a 
vinculo  should  on  general  principles  leave  both  parties  free  to 
marry  again.  But  such  is  not  always  the  case.  Thus^  in  Ken- 
tucky, the  person  injured  might  not  marry  again  before  the  ex- 
piration of  two  years  from  the  decree  of  dissolution.^  And  in 
several  States  the  guilty  party  is  prohibited  from  marrying  c^in 
during  the  lifetime  of  the  innocent  spouse  divorced,  —  a  pro- 
vision of  law  seemingly  more  judicious  to  apply  in  terror  em  by 
way  of  prevention  than  as  a  suitable  method  of  punishment* 
In  Scotland  there  is  a  peculiar  but  not  unreasonable  law,  which 
forbids  the  guilty  party  after  divorce  from  marrying  the  par^ 
iiceps  criminis;  this  was  framed  evidently  to  defeat  collusive 
practices  between  persons  desiring  to  put  away  an  outstanding 
obstacle  to  their  own  union.*  A  divorce  nisi  is  of  course  only 
partial;  and  a  marriage  solemnized  before  the  absolute  decree 
can  take  effect  is  void,^ 

§  23.  Force,  Fraud,  and  Brror,  in  Marriage.  —  Seventh.  All 
marriages  procured  by  force  or  fraud,  or  involving  palpable  error, 
are  void;  for  here  the  element  of  mutual  consent  is  wanting, 
so  essential  to  every  contract.^    The  law  treats  a  matrimonial 

1  1    Bishop,  Mar.  &  Div.  5th  ed.  bition,  parties  went  into  New  Jersey 

§§  dOi-307  ;   Schouler,  Has.  &  Wife,  or  Connecticut  for  snch  purpose.    lb. 
§  26 ;  Stimson,  §  6241.  «  1  Fraser,  Dom.  Rel.  82.    In  a  few 

'  Cox  V.  Combs,  8  B.  Monr.  231.  of  the  United  States,  legislation  is  found 

Mason  v.  Mason,  101  Ind.  25,  treats  a  to  the  same  effect.    Stimson,  Am.  Stat 

marriage  in  violation  of  such  inhibition  Law,  §  6241. 

as  Toidable   only,  so  that   one  party        ^  Cook  v.   Cook,    144   Mass.    163. 

may  be  estopped  to  deny  the  validity  Such  a  marriage  may  be  annulled  ao- 

in  collateral  proceedings.    And  see  152  cordingly. 
Mass.  533.  ^  2  Kent,  Com.  76, 77 ;  1  Bishop,  Mar. 

*  See  Parke  v.  Barron,  20  Ga.  702;  &  Div.  5th  ed.  §§  164-215;  Harford  v. 

Clark  V.  Cassidy,  62  Ga.  407 ;  53  Barb.  Morris,  2  Hag.  Con.  423 ;  4  Eng.  Ec. 

454.    Such  prohibitions  are  sometimes  575;  Countess  of  Portsmouth  i7.  Earl 

eraded  by  going  into  another  neighbor-  of  Portsmouth,  1  Hag.  Ec  355 ;  3  Eng. 

ing  State,  and  there  contracting  what  Ec.  154 ;  Scott  v.  Shnfeldt,  5  Paige,  43 ; 

by   local    law   is   a   valid    marriage.  Dalrymple  v.  Dalrymple,  2  Hag.  Con. 

Thorp9.Thorp,90N.  Y.  602;  92N.  T.  54,  104;  4  Eng.  Ec.  485;   Keyes  v. 

521 ;  86  N.  T.  18.    And  see  post,  §  222  ».  Keyes,  2  Post.  553. 
Notwithstanding  a  New  York  prohi- 
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union  of  this  kind  as  absolutely  void  db  initio,  and  permits  its 
validity  to  be  questioned  in  any  court ;  at  the  option^  however, 
of  the  injured  party,  who  may  elect  to  abide  by  the  conse- 
quences when  left  free  to  give  or  withhold  assent  Force  im- 
plies a  physical  constraint  of  the  will;  fraud,  some  deception 
practised,  whereby  an  unnatural  state  of  the  will  is  brought 
about^  Gases  of  palpable  error,  which  are  very  rare,  usually 
contain  one  or  both  of  these  ingredients. 

What  amount  of  force  is  sufficient  to  invalidate  a  marriage  is 
a  question  of  circumstances.  Evidently  the  same  test  could  not 
apply  to  the  mature  and  the  immature,  to  the  strong  and  the 
weak,  to  man  and  to  woman.  The  general  rule  is  that  such 
amount  of  force  as  might  naturally  serve  to  overcome  one's  free 
volition  and  inspire  terror  will  render  the  marriage  null,^  And 
where  the  party  employing  force  sustains  a  superior  relation 
of  influence,  or  a  post  of  confidence  affording  him  special  oppor- 
tunities which  he  chooses  to  abuse,  this  circumstance  carries 
great  weight.  Thus  in  Harford  v.  Morris,  where  one  of  the 
guardians  of  a  young  and  timid  school-girl,  having  great  influence 
and  authority  over  her,  took  her  to  a  foreign  country,  hurried 
her  from  place  to  place  and  then  married  her  without  her  free 
consent,  the  marriage  was  set  aside;'  and  similar  consequences 
attended  more  recently  the  marriage  of  a  young  school-girl  to 
her  father's  coachman,  who  pursued  his  scheme  while  taking 
her  out  to  ride.^  So,  too,  where  a  man  forced  a  woman  who  was 
in  pecuniary  distress  to  marry  him  by  operating  on  her  fears  of 
exposure  and  ruin.^ 

A  marriage  by  compulsion  is  procured  when  an  adult  under 
illegal  arrest  is  forced  to  marry;  and  so,  probably,  though 
the  arrest  were  legal,  if  malicious  circumstances  are  manifest.^ 

1  1  Fiaser,  Dom.  Rel.  234.  ton,  I  Day,  111 ;  1  Bishop,  Mar.  &  Div. 

*  Shelf.  Mar.  &  Div.  213 ;  1  Bishop,    5th  ed.  212. 

Mar.  &  Dir.  5th  ed.  §  211.  A  man  is  sometimes  forced  into  a 

'  2  Hag.  Con.  423;  4  Eng.  £c.  575.  marriage  which  ought  to  be  annolled. 

*  Lyndon  r;.  Lyndon,  69  111.  43.  See  Bassett  v.  Bassett,  9  Bnsh,  696.    In 
»  Scott  V.  Sebright,  12  P.  D.  21.  Willard  ».  Willard,  6  Baxter,  297.  be- 

*  Reg.  V.  Orgill,  9  Car.  &  P.  80 ;  fore  testimony  was  taken,  an  allegation 
Sonle  V.  Bonney,  37  Me.  128 ;  Collins  v.  of  duress  was  sustained  against  de- 
CoUins,  2  Brews.  (Pa.)  515;  Barton  v.  murrer.  Here  the  man  claimed  that 
Morris,  15  Ohio,  408 ;  Benton  v,  Ben-  the  woman's  brother  seized  him  on  the 
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But  if  a  single  man  under  legal  arrest  marrieS;.  by  advice  of  the 
officer  or  magistrate,  the  woman  whom  he  has  seduced  or  got 
with  bastard  offspring,  in  order  to  escape  a  just  prosecution, 
meaning  a  prosecution  for  probable  cause  and  not  a  malicious 
one,  the  law  disinclines  to  annul  such  a  marriage  for  duress  in  case 
of  an  adult,  but  will  favor  a  presumption  of  honest  repentance 
on  his  part^  and  hold  him  bound  ;^  substantial  justice  being 
thereby  done  to  the  utmost,  and  the  lesser  scandal  to  society 
permitted  in  order  to  avert  the  greater. 

As  to  fraud,  in  order  to  vitiate  a  marriage,  it  should  go 
to  the  very  essence  of  the  contract  But  what  constitutes 
this  essence?  The  marriage  relation  is  not  to  be  disturbed 
for  trifles,  nor  can  the  cumbrous  machinery  of  the  courts 
be  brought  to  bear  upon  impalpable  things.  The  law,  it 
has  been  well  observed,  makes  no  provision  for  the  relief 
of  a  blind  credulity,  however  it  may  have  been  produced.* 
Fraudulent  misrepresentations  of  one  party  as  to  birth^  social 
position,  fortune,  good  health,  and  temperament,  cannot  there- 
fore vitiate  the  contract  Caveat  emptor  is  the  harsh  but 
necessary  maxim  of  the  law.  Love,  however  indispensable 
in  an  aesthetic  sense,  is  by  no  means  a  legal  essential  to 
marriage;  simply  because  it  cannot  be  weighed  in  the  scales 
of  justice.  So,  too,  all  such  matters  are  peculiarly  within  the 
knowledge  of  the  parties  themselves,  and  they  are  put  upon 
reasonable  inquiry.^ 

Not  even  does  the  concealment  of  previous  unchaste  and 
immoral  behavior  in  general  vitiate  a  marriage;  for  although 
this  seems  to  strike    into  the  essence  of   the   contract,  yet 

highway,  and  forced  him  to  many  her,  24  ;  42  N.  J.  Eq.  55  ;  52  Ark.  425.  In 
and  that  as  soon  as  the  duress  was  over  Smith  v.  Smith,  51  Mich.  607,  the  mar- 
he  escaped ;  also  that  the  woman  had  a  riage  was  annulled  where  the  party  was 
child  three  months  afterwards.  Duress  a  "  boy  of  eighteen  and  the  woman  much 
was  claimed  by  the  husband  in  Vroom  older." 

V.  Marsh,  29  N.  J.  Eq.  15 ;  but  the  court  >  Lord  Stowell,  in  Wakefield  v.  Mac- 
allowed  alimony /leiufrate  /ite  to  the  wife,  kay,  I  Phillim.  137 ;  2  Kent,  Com.  77  ;  1 
she  denying  the  charge.  Bishop,  Mar.  &  Div.  5th  ed.  §§  166-168. 
1  Jackson  v.  Winne,  7  V^end.  47;  '  Concealment  by  the  woman  that 
Sickles  f.  Carson,  26  N.  J.  Eq.  440;  she  was  a  kleptomaniac — by  this  not 
honnett  V.  Honnett,  33  Ark.  156;  State  meaning  insanity — was  held  no  fraud 
r.  Daris,  79  N.  C.  603 ;  Johns  v.  Johns,  as  to  essentials,  in  Lewis  v.  Lewis,  44 
44  Tex.  40;  Williams  v.  State,  44  Ala.  Minn.  124. 
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public  policy  pronouDces  otherwise,  and  opens  marriage  as 
the  gateway  to  repentance  and  virtue.^  If  the  profligate 
continue  a  profligate  after  marriage,  the  divorce  laws  afford  a 
means  of  escape  to  the  deluded  victinL  Still,  as  this  doc- 
trine seems  to  bear  hard  upon  innocent  persons  marrying  in 
good  faith  and  with  misplaced  confidence,  it  is  applied  not 
without  some  limitations.  Thus  it  is  held  in  Massachusetts 
that  where  a  woman,  pregnant  by  another  man  at  the  time  of 
the  nuptials,  bears  a  child  soon  after  to  an  innocent  husband, 
the  marriage  may  be  avoided  by  him ;  for  she  has  thereby  not 
only  inflicted  upon  him,  by  deception,  the  grossest  possible 
moral  injury,  but  subjected  them  both  to  scandal  and  ill- 
repute.^  The  same  court,  however,  haa.  taken  heed  not  to 
press  this  exception  far,  refusing  to  allow  one  to  shake  off 
the  obligations  he  has  contracted  with  a  woman  whom  he 
knew  before  marriage  to  be  with  child,  and  in  fact  had 
himself  debauched,  notwithstanding  he  married  upon  the  faith 
of  her  previous  assurances  that  her  pregnancy  was  by  him, 
and  was  undeceived  by  the  time  the  child  came  into  the 
world.8  Furthermore,  if  a  man  marries  any  woman  whom 
he  knows  to  be  unchaste  and  pregnant,  it  is  his  own  folly 
if  he  places  implicit  confidence  in  any  of  her  statements;^ 
and  if  he  was  unchaste  with  her  himself,  he  debars  himself 
from  complaining  that  he  found  her  pregnant  by  another.* 
But  whenever  an  innocent  man  marries  a  woman,  supposing 
her,  with  reason,  to  be  virtuous,  and  she  conceals  her  preg- 
nancy from  him,  the  subsequent  production  of  another  man's 
child  so  unpleasantly  complicates  the  marriage  relation  that 


1  Bigbop,  Mar.  &  Div.  §§  170,  179;         •  Foes  v.  Foes,  12  Allen,  26.    It  was 

Rogers,  £c.  Law,  2d  ed.  644 ;  I  Fraser,  here  saggested  by  the  conrt  that  the 

Dora.  Rel.  231 ;  AyL  Parer,  362,  363 ;  man  might  have  taken  medical  or  other 

Swinb.  Spousals,  2d  ed.  152;  Best  v,  advice  before  marriage,  instead  of  rely- 

Best,  1  Add.  Ec.  411 ;  2Eng.  Ec.  158;  ing  upon  the  woman's  word.    As  to  such 

Learitt  v,  Leavitt,  13  Mich.  452 ;  Wier  statute  caase  of  divorce,  see  Schooler, 

V.  Still,  31  Iowa,  107.  Has.  &  Wife,  §  5Sa 

3  Reynolds  v,  Reynolds,  3  Allen,  605.         «  Crehore  v.  Crehore,  97  Mass.  830. 
See  also  Baker  o.  Baker,  13  Cal.  87;         *  Seilheimer  v.  Seilheimer,  40  N.  J. 

Montgomery  v.  Montgomery,  8  Barb.  £q.  412;  12  Allen,  26. 
Ch.  132 ;  Wright,  630;  Allen's  Appeal, 
99  Penn.  St.  196. 
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he  ought  to  he  allowed  his  exit  if  he  so  desires,  hoth  in  justice 
to  himself  and  because  the  woman  knew  the  risk  she  ran  of 
bringing  the  parental  relation  to  shame  by  marrying,  and 
chose  to  incur  it.  In  short,  while  marriage  may  be  accepted 
by  any  one  whose  past  life  has  been  dissolute,  as  the  portal 
to  a  new  and  honest  career,  for  which  reason  concealment  of 
the  past  cannot  legally  be  predicated  of  either  party  as  an 
essential  fraud,  we  apprehend  that  the  woman  who  brings 
surreptitiously  to  the  marriage  bed  the  incumbrance  of  some 
outside  illicit  connection  introduces  a  disqualification  to  the 
union  as  real  as  the  physical  impotence  of  a  man  would  be, 
resulting  from  his  own  lasciviousness. 

As  to  error,  it  may  be  said,  as  in  fraud,  that  the  error 
should  reach  the  essentials;  and  Chancellor  Kent  justly  ob- 
serves that  it  would  be  difficult  to  find  a  case  where  simple 
error,  without  some  other  element,  would  be  permitted  to  va- 
cate a  marriage.^  There  is  an  English  case  in  point,  where  a 
man  courted  and  afterwards  married  a  young  lady,  believing 
her  to  be  a  certain  rich  widow,  whom  he  had  known  only 
by  reputation.  She  and  her  friends  had  countenanced  the 
deception.  It  was  held,  nevertheless,  that  the  marriage  nmst 
stand.^  But  the  palpable  substitution  of  some  other  individual 
for  the  person  actually  accepted  and  intended  for  marriage  may 
properly  be  repudiated  by  the  victim  to  the  fraud.'  And  some 
cases  have  gone  even  farther,  as  where  a  scoundrel  palms  him- 
self off  as  a  certain  individual  of  good  repute ;  ^  though,  gen- 
erally speaking,  deception  as  to  name  is  not  regarded  as  more 
fatal  than  deception  concerning  character  or  fortune. 

The  element  of  imperfect  consent  is  readily  associated  with 
cases  of  the  present  class.  Thus,  if  a  person  is  unwittingly 
entrapped  into  a  marriage  ceremony,  not  meaning  nor  afford- 
ing  reason  for  the  other  party  to  believe  that  it  should  be 

1  2  Kent,  Com.  77.    See  Lord  Camp-  Celebrated   Trials,  6a,  78,  and   in  1 

bell,  in  Reg.  v.  Millis,  10  CI.  &  F.  534,  Bishop,  Mar.  &  Div.  5th  ed.  §  204. 

785;  1   Bishop,  Mar.  &  Dir.  5th  ed.  '  Fiction   supplies    such    instances, 

§  207;  Clowes  v.  Clowes,  3  Cart.  £c  as  in  Scott's  novel,  St.  Ronan's  WeU. 

185, 191.  And  see  2  Kent,  Com.  77 ;  1  Bishop, 

<  Feilding's  Case,  cited  in  Burke's  §  207. 

«  Rex  V.  Barton,  3  M.  &  S.  537. 
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binding,  this  marriage  may  be  repudiated.^  And  in  general 
a  mock  marriage  in  jest  is  no  marriage,  though  a  dangerous 
sport^ 

§  24.  Force,  Fraud,  and  XSrror  :  Subject  continued.  —  In  most 
of  the  reported  cases  of  force,  fraud,  and  error,  two  or  more  of 
these  elements  are  united ;  and  frequently  another  distinct  im- 
pediment appeiurs,  such  as  tender  years  on  the  part  of  the 
injured  party ;  or,  with  regard  to  the  offender,  the  suppression  of 
material  facts  relative  to  some  former  marriage,  or  to  his  own 
mental  or  physical  incapacity ;  or  some  other  cause  of  nullity 
is  shown  by  the  evidence.  In  the  reported  cases,  where  the 
complainant  was  successful,  some  unprincipled  man  has  gener- 
ally sought  to  gain  undue  advantage  from  the  person  and  for- 
tunes of  one  whose  feebler  will  or  overstrained  fears  rendered 
her  an  easy  prey ;  it  rarely,  if  ever,  appears  that  such  force  or 
fraud  has  led  to  a  reasonable  and  well-assorted  match.  Such 
unequal  alliances  need  find  favor  from  no  tribunal.^ 

All  marriages  of  this  sort  are  binding  without  further  cere- 
mony, provided  the  injured  party  sees  fit  to  affirm  it  after  all 
constraint  is  removed,  or,  in  other  words,  to  perfect  the  con- 
sent; but  no  such  freedom  of  choice  seems  to  be  left  to  the 
offending  party.  Hence  this  sort  of  marriage  seems  neither 
void  nor  voidable  in  the  legal  acceptation ;  but  rather  inchoate 
or  incomplete  until  ratified,  though  void  if  the  injured  choose 
so  to  treat  it.  Where  consummation  never  followed  the  nup- 
tials, the  courts  are  the  more  readily  disposed  to  set  aside  the 
match  ;^  but  in  any  event  copulation,  with  knowledge  of  the 
fraud,  and  after  removal  of  all  constraint,  is  an  effectual  bar  to 
relief.^    Here  as  in  all  analogous  instances  the  complainant 

1  Clark  V.  Field,  13  Vt.  460.  v.  Cobb,  3  Jones,  £q.  456 ;  Scott  r.  Se- 
«  McClarg  v.  Terry,  21  N.  J.  Eq.  bright,  12  P.D.  21. 
225.  See  post,  §  26.  «  LjndoD  v.  Lyndon,  69  HI.  43  ;  Rob- 
<  See  Heffer  v,  Heffer,  3  M.  &  S.  ertaon  v.  Cole,  12  Tex.  356 ;  Cameron 
265 ;  Rex  v.  Barton,  3  M.  &  S.  537 ;  v.  Malcolm,  tupra. 
Swift  V.  Kelly,  3  Knapp,  257 ;  Nace  v,  ^  I  Bishop,  Mar.  &  Div.  5th  ed. 
Boyer,  6  Casey,  99;  Robertson  v.  Cole,  §§214,215;  I  Barge,  Col.  &  For.  Laws, 
12  Tex.  356;  Cameron  v,  Malcolm,  137 ;  1  Fraser,  Dom.  Rel.  229;  Scott  v. 
Mor.  12586,  cited  1  Bishop,  §  199;  Shofeldt,  5  Paige,  43 ;  Leavitt  v.  Lear- 
Lyndon  i;.  Lyndon,  69  111.  43;  Powell  itt,  13  Mich.  452;  Hampstead  v.  Plaia- 

tow,  49  N.  H.  84. 
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should  appear  not  to  have  yielded  knowingly  and  willingly  to 
the  situation.^ 

The  issue,  we  may  add,  is  between  the  offender  and  the  injured 
party,  and  third  persons  have  no  right  to  interfere,  even  though 
it  be  alleged  that  there  was  intent  to  defraud  them  in  their  own 
property  interests,*  In  fact,  marriage  stands  or  falls  by  public 
permission  with  reference  only  to  the  marriage  parties;  and. 
wherever  they  have  legally  assumed  the  relation  as  one  agree- 
able to  themselves,  outsiders  cannot  meddle  with  the  status 
from  outside  considerations.  Where,  too,  a  marriage  has  been 
affected  through  the  fraudulent  conspiracy  of  third  persons,  the 
rule  is  that,  unless  one  of  the  contracting  parties  is  cognizant  of 
the  fraud,  the  marriage  is  perfect ;  but,  if  cognizant,  it  is  to  be 
deemed  the  fraud  of  such  party  and  treated  accordingly.^ 

§  25.  Xtasential  of  Marriage  Celebration.  —  Eighth.  We  are 
now  brought  to  the  important  subject  of  the  formal  marriage 
celebration.  Here  there  is  a  wide  difference  noticeable  between 
general  principles  and  established  practice.  We  are  to  consider 
this  topic,  then,  in  two  separate  aspects:  (1)  as  to  marriage 
observance  in  the  absence  of  civil  requirements ;  (2)  as  to  mar- 
riage observance  under  the  statutes  now  in  force  in  England  and 
America. 

It  is  to  be  premised,  however,  by  way  of  enlarging  upon 
the  idea  of  perfect  and  imperfect  consent  suggested  under  the 
last  head,  that  some  form  of  marriage  promise,  some  ceremony, 
however  slight,  has  always  been  deemed  essential  to  the  valid- 
ity of  marriage.  The  common  language  of  the  books  is  that,  in 
the  absence  of  civil  regulations  to  the  contrary,  marriage  is  a 
contract,  and  nothing  but  mutual  consent  is  required.  And  the 
old  maxim  of  the  Eoman  law  is  quoted  to  support  this  view : 
Ifuptias  non  concubitus,  sed  consenmSy  fadt^    But  is  there  not  an 

1  A  weak,   hysterical   woman   was  riage  was  never  consnmmated.    Cooper 

wooed  by  a  yonnger  cousin  who  wanted  v  Crane  (1891),  P.  369. 
her  for  her  money,  and  who  took  her        ^  McKinney  v.  Clarke,  2  Swan,  321. 
into  a  church  and  threatened  to  blow        ^  Snlliyan  v.  Sullivan,  2  Hag.  Con. 

his  own  brains  out  if  she  did  not  marry  238,  246 ;  Rex  v.  Minshnll,  1  Nev.  &  M. 

him  then  and  there.    The  fact  that  she  277  ;  1  Bishop,  Mar.  &  Div.  §  173  e<  seq, ; 

went  through   the   ceremony  without  Barnes  i^.  Wyethe,  28  Vt  41 ;  Bassett  v, 

any  signs  of  unwillingness  was  taken  Bassett,  9  Bush,  696. 
strongly  against  her,  though  the  mar-         *  See  2  Kent,  Com.  86,  87  ;  Co.  Litt. 
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ambiguity  in  the  use  of  such  language  ?  For  it  is  material  to 
ask  whether  consenstis,  or  consent,  is  used  in  the  sense  of  simple 
volition  or  an  expi*ession  of  volition.  We  maintain  that  the  lat- 
ter is  the  correct  legal  view ;  and  that  it  should  be  said  that  the 
law  requires  in  such  cases  a  simple  expression  of  mutual  consent, 
and  no  more.  For  the  veiy  definition  of  marriage  implies  that 
there  should  be  not  only  the  consenting  mind,  but  an  expression 
of  the  consenting  mind,  by  words  or  signs,  which  expression  in 
proper  form  constitutes  in  fact  the  marriage  agreement  It  is 
in  this  sense  that  we  shall  apply  the  t&rma  formal  and  informal 
to  marriage  in  the  following  sections. 

Here,  however,  we  mean  to  distinguish  between  the  promise 
of  marriage  in  the  future,  such  as  involves  a  mere  engagement 
to  marry  and  renders  one  liable  in  breach  of  promise  suits; 
and  such  promises  as  justify  the  inference  that  there  is  a 
marriage. 

§  26.  Same  Subject;  Informal  Celebration.  —  (1)  To  consti- 
tute a  marriage,  then,  where  there  are  no  civil  requirements,  — 
or,  in  other  words,  to  constitute  an  informal  marriage,  —  words 
clearly  expressing  mutual  consent  are  sufficient  without  other 
solemnities.  Two  forms  of  consent  are  mentioned  in  the  books : 
the  one,  consent  per  verba  de  prassenti,  with  or  without  consum- 
mation; the  other  consent  2>^r  verba  defuturo,  followed  by  con- 
summation.^ Some  writiers  have  added  a  third  form  of  consent, 
—  by  habit  and  repute;  but  this  is,  very  clearly,  nothing  more 
than  evidence  of  consummated  marriage  amounting  to  a  pre- 
sumption conclusive  enough  for  the  purpose  at  hand.^  So,  too, 
there  is  reason  to  suppose  that  the  marriage  per  verba  defiUuro 
is  of  the  same  sort  as  the  former ;  marriage  per  verba  de  prcesenti 
constituting  the  only  real  marriage  promise,  while  consummation 
following  de  futuro  words  of  promise  raises  simply  a  legal 
presumption,   not   probably  conclusive,  that  words  de  prcesenti 

S3  a;  1  Bishop,  Mar.  &  Dit.  §§218-  *  Lord  Selbome,  in  the  case  of  De 

267.  Thoren  v.  Attoraej-General,  1  H.  L. 

1  Swinb.  Spoasals,  2d  ed.  8 ;  2  Bum,  App,  686,  confirms  this  view.    See  also 

Ec.  Law,  PhiUim.  ed.  455  e;  Lord  Cot-  Breadalbane's  Case,  L.  R.  1  H.  L.  Sc. 

tenham,  in  Stewart  v.  Menzies,  2  Rob.  182. 
App.  Cas.  547 ;  1  Bishop,  Mar.  &  Dir. 
5th  ed.  §  227. 
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afterwards  passed  between  the  parties.  The  copula  is  no  part 
of  the  marriage ;  it  only  serves  to  some  extent  as  evidence  of 
marriage.^  Consensus,  non  concuhitus,  is  the  maxim  of  the  civil, 
ecclesiastical,  and  common  law  alike.^ 

Informal  celebration  constitutes  marriage  as  known  to  nat* 
ural  and  public  law.  The  English  canon  law,  as  it  stood 
previous  to  the  Council  of  Trent,  the  law  of  Scotland,  and 
in  various  European  countries,  the  law  of  some  of  the  United 
States,  and  perhaps  the  common  law  of  England,  all  dispense 
with  the  ceremonial  observances  of  formal  marriage.^  Informal 
marriage  is  to  be  sustained  on  the  theory  that  an  institution  of 
such  fundamental  importance  to  our  race  ought  to  be  good  inde- 
pendently of,  and  prior  to,  the  formal  requirements  which  hu* 
man  government  imposes  at  an  advanced  stage  of  society.  But, 
as  we  shall  see,  the  marriage  acts  now  in  force  in  England  and 
many  of  the  United  States  render  certain  solemnities,  religious 


1  Port  V.  Port,  70  lU.  484 ;  I  Bishop,  Bogers,  I  Bosh,  62 ;  Holmes  i;.  Holmes, 

Mar.  &  Div.  5th  ed.  §§  228,  254;  Jack-  1  Abb.  (U.  S.)  525;  Bobertson  v.  State, 

BOD  V,  Wmue,  7  Wend.  47 ;  Damaresly  42  Ala.  509 ;  State  v.  MiUer,  23  Minn. 

9.  Fish] J,  3  A.  K.   Marsh.  368,  372;  352;   Commonwealth  v.  Mnnson,    127 

Peck  u.  Peck,  12  B.  I.  485.  Mass.  459 ;  State  v.  Hodgskins,  19  Me. 

>  Dalrymple  v.  Dalrymple,  2  Hag.  155;  Schouler,  Has.  &  Wife,  §§  31^4; 
Con.  54;  4  Eng.  Ec.  485,  489;  Shelf.  Tholej's  Appeal,  93  Penn.  St.  36 ;  Stim- 
Mar.  &  DiT.  5-7.  Bat  the  California  son,  §  6101 ;  17  B.  I.  720;  §  28,  post. 
Civil  Code  now  provides  that  consent  And  see  Dysart  Peerage  Case,  6  App. 
alone  will  not  constitute  marriage;  it  Cas.  489(1881).  '*  By  the  common  law, 
most  be  followed  by  a  solemnization,  or  if  the  contract  be  made  per  verba  de  pre- 
by  a  mataal  assumption  of  marital  unti^  it  is  sufficient  evidence  of  mar- 
rights,  duties,  and  obligations.  79  Cal.  riage ;  or  if  made  per  verba  de  futuro 
663.  cvm  eopxda,  the  copula  would  be  pre- 

'  Informal  marriage  has  been  recog-  sumed  to  have  been  allowed  on  the 

nized  to  a  greater  or  less  extent  in  the  faith  of  the  marriage  promise,  so  that 

United  States.     Dickerson  v.  Brown,  at  the  time  of  the  copida  the  parties  ao- 

49  Miss.  357  ;  Hutchins  v.  KimmeU,  31  cepted  each  other  as  husband  and  wife. 

Mich.  126;   Port  v.  Port,  70  BL  484;  On  this  subject  the  maxim  of  the  law 

Lewis  V,  Ames,  44  Tex.  319;  Dyer  v.  is  inexorable,  that  it  is  the  consent  of 

Brannock,  66  Mo.  391 ;   Campbell  v.  parties,  and  not  their  concubinage,  that 

Gullatt,  43  Ala.  57 ;  Askew  t;.  Dupree,  constitutes  valid  marriage.     The  well- 

30  Ga.  173 ;  Hynes  v.  McDermott,  91  being  of  society  demands  a  strict  adher- 

N.  Y.  451 ;   White  v.  White,  82  Cal.  euce  to  this  principle."    Hebblethwaite 

427.    But  Maryland  repudiates  the  doc-  v.  Hepworth,  98  Bl.  126,  132.     And 

trine  of  informal  marriages.    Denison  see  20  Fed.  Bep.  281,  which  sustains 

0.  Denison,  35  Md.  361 ;  as  by  force  of  the  common-law  validity  of  informal 

statute  or  otherwise,  do  certain  other  marriage. 
States.    See  1  Bishop,  §  279 ;  EstiU  t% 
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or  secular,  indispensable.  Most  of  the  continuous  decisions  relat- 
ing to  informal  marriages  (prior  to  1870  at  least)  are  therefore 
to  be  found  in  the  Scotch  reports,  where  the  general  doctrine 
has  been  pretty  fully  discussed.  And  the  great,  the  almost 
insuperable,  difficulty  which  presents  itself  at  the  outset  in  such 
cases  is  thus  clearly  indicated  by  Lord  Stowell  in  Lindo  v. 
Belisario:  "A  marriage  is  not  every  carnal  commerce;  nor 
would  it  be  so  even  in  the  law  of  nature.  A  mere  carnal 
commerce,  without  the  intention  of  cohabitation  and  bringing 
up  of  children,  would  not  constitute  marriage  under  any 
supposition.  But  when  two  persons  agree  to  have  that  com- 
merce for  the  procreation  and  bringing  up  of  children,  and  for 
such  lasting  cohabitation,  —  that,  in  a  state  of  nature,  would 
be  a  marriage;  and,  in  the  absence  of  all  civil  and  religious 
institutions,  might  safely  be  presumed  to  be,  as  it  is  properly 
called,  a  marriage  in,  the  sight  of  Ood!'  ^  Did  parties  therefore 
coming  thus  together  mean  fornication,  or  did  they  mean 
marriage  ? 

Here  it  is  seen  that  there  should  not  only  be  words  of  prom- 
ise, but  that  they  should  be  uttered  with  matrimonial  intent. 
Not  even  is  a  solemn  companionship  assumed  on  other  funda- 
mental conditions  than  those  which  public  policy  assigns  to 
the  institution  a  marriage  of  this  character.^  To  ascertain  the 
purpose  of  the  parties  in  each  case,  the  courts  will  look  at  all 
the  circumstances,  and  even  admit  parol  evidence  to  contradict 
the  terms  of  a  written  contract,  —  in  this  respect  modifying  the 
ordinary  rules  of  evidence.  For  writings  of  matrimonial  ac- 
knowledgment may  have  been  interchanged  as  a  blind  or  cover 
for  some  scheme  well  understood  between  the  parties.^  Or 
again  by  way  of  jest*  But,  in  cases  of  doubt,  the  rule  is  to 
sustain  the  marriage  as  lawful  and  binding.    If  there  has  been 

1  I  Hag.  Con.  216  ;  4  Eng.  Ec.  367,  shaU  exist."    Peck  v.  Peck,  155  Mass. 

374.     See  I  Bishop,  Mar.  &  Div.  5th  ed.  479. 

II  216-267,  and  cases  cited;  2  Kent,  '  Dalrymple  o.  Dalrjmple,  2  Hag. 

Com.  S6  and  n,;  I  Fraser,  Dom.  Rel.  Con.  54,  105;  4  Eng.  Ec.  485,  508,  509, 

149, 184, 187,  212.  cited  in  1  Bishop,  Mar.  &  Dir.  5th  ed. 

*  As  where  a  man  and  woman  made  §§  239-241 . 

in  presence  of  witnesses  a  "  co-partner-  ♦  Ih, ;  tupra,  §  23 ;  McClnrg  v,  Terry, 

ship"  contract  in  writing  to  lire  to-  21  N.J.  Eq.  225 ;  Clark  v.  Field,  13  VV 

gother  "so  long  as  mntnal  affection  460. 
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continued  intercourse  between  the  parties,  this  presumption 
becomes  of  course  still  stronger.  And  if  promises  were  ex- 
changed while  one  acted  in  good  faith  and  in  earnest^  the  other 
is  not  permitted  to  plead  a  mental  reservation.^ 

Hence  we  may  observe,  generally,  that  a  betrothal  followed 
by  copulation  does  not  make  this  informal  marriage  a  legal  one, 
when  the  parties  looked  forward  to  a  formal  marriage  ceremony, 
and  did  not  agree  to  become  husband  and  wife  without  it^  If, 
too,  a  woman,  in  surrendering  her  person  to  a  man,  is  conscious 
that  she  is  committing  an  act  of  fornication  instead  of  consum- 
mating such  a  marriage,  the  copula  cannot,  for  her  sake,  be  con- 
nected with  any  previous  words  of  promise  so  as  to  constitute 
a  marriage.^  And  a  union  once  originating  between  man  and 
woman,  purely  illicit  in  its  character,  and  voluntarily  so,  there 
must  appear  some  formal  and  explicit  agreement  between  the 
parties  thereto,  or  a  marriage  ceremony,  or  some  open  and  visi- 
ble change  in  their  habits  and  relations,  pointing  to  honest  in- 
tentions, before  their  alliance  can  be  regarded  as  converted  into 
either  a  formal  or  an  informal  marriage.^ 

Kor  is  the  issue  between  informal  marriage  and  illicit  inter- 
course to  be  concluded  by  the  conduct  of  the  pair  towards 
society.  They  may,  for  convenience  or  decency's  sake,  hold 
themselves  out  to  third  persons  as  man  and  wife,  while  yet  sus- 
taining at  law,  and  intentionally,  a  purely  meretricious  relation.* 

And  yet  a  proper  regard  for  the  real  intention  of  the  co- 
habiting pair  encourages  often  the  presumption  of  innocence 
and  good  faith,  even  where  the  relation  assumed  was  an  il- 
legal one.    Supposing  two  persons  to  have  made  an  informal 

1  Tb.    And  see  1  Fraser,  Dom.  Pel.  of  marriage  under  such  circnmstances. 
213 ;  Lockyer  v,  Sinclair,  8  Scotch  Seas.  113  Penn.  St.  204.    Perhaps  the  Scotch 
Cas.  v,  8.  582.  law  is  less  emphatic  on  this  point.    It 
*  Peck  V.  Peck,  12  K.I.  485;  Berer^  is  stated  in  Breadalbane's  Case,  L.  R. 
son's  Estate,  47  Cal.  621.  1  H.  L.  Sc.  182,  that  a  connection  be- 
'  Port  r.  Port,  70  111.  484.  ginning  as  adulterous  may,  on  ceasing 
*  See  Floyd  r.  Calvert,  53  Miss.  37 ;  to  be  so,  become  matrimonial  by  con- 
Dnncan  v.  Duncan,  10  Ohio  St  181 ;  sent,  and  evidenced  by  habit  and  re- 
Hunt's  Appeal,  86  Penn.  St.  294 ;  Wil-  pute,  without  a  public  act. 
liamsv.  Williams,  46  Wis.  464;  Bamum  •  Howe's  Estate,  Myrick  Probate, 
9.  Bamum,  42  Md.  251.    Cohabitation  100. 
and  reputation  afford  no  presumption 
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marriage,  in  the  mistaken  belief  that  the  former  spouse  of 
one  of  them  was  already  dead,  or  that  some  sentence  of 
divorce  left  them,  in  like  manner,  free  to  unite.  This  case 
should  be  distinguished  from  that  of  some  original  under- 
standing for  a  mere  carnal  commerce.  And  if  the  impedi- 
ment becomes  removed  in  the  course  of  their  cohabitation 
under  such  circumstances,  and  the  pair  live  continuously 
together  as  man  and  wife,  no  new  ceremony,  agreement,  or 
visible  change  in  their  relation  would  probably  be  deemed 
requisite  to  establish  matrimonial  consent  subsequent  to  the 
removal  of  the  impediment;  for  here  the  original  intention 
continues,  but  in  the  case  of  carnal  commerce  necessarily 
changes,  in  order  that  an  honest  relation  may  be  presumed.^ 

Disbelief  in  ceremonials,  or  conscientious  scruples,  may  be 
alleged  in  support  of  an  informal  marriage,  by  way  of  prefer^ 
ence,  where  such  latter  marriage  is  held  lawful)  and  the  parties 
mutually  contracted  with  the  view  of  a  lawful  union.* 

^  See  De  Thoren  v.  Attorney-Gen-  before  one  of  the  danghters,  a  damsel 

eral,  1  H.  L.  App.  686,  where  the  im-  of  sixteen,  he  took  a  ring  from  his 

pediment  foUowed  divorce ;  here  it  was  pocket,  placed  it  npon  her  third  finger, 

held,  in  conformity  with  the  rule  above  and  said  to  her,  "  Maggie  jou  are  my 

stated,  that  matrimonial  consent  after  wife  before  Heaven,  so  help    me,  O 

the  mafriage  impediment  was  removed  God !  '*  and  the  two  kissed  each  other, 

might  be  presumed.  The  daughter  said,  "  Oh,  Major ! "  and 

'*  See   Bissell  v.  BisseU,  55   Barb,  put  her  arms  around  his  neck.    The 

325.    Aliter,  where  statutes  positively  baronet  and  the  daughter  were  then 

require   a  ceremonial    marriage.    See  '*  bedded "  according  to  the  old  Scotch 

post,  §  28.  fashion.    They  lived  together  for  some 

A  late  interesting  Scotch  case  illns-  weeks  after  this  celebration,  and  met 

trates  the   painful  uncertainty  which  at  various  times,  but  there  appears  to 

hangs  about  these  informal  marriages,  have  been  no  continuous  cohabitation. 

A  baronet  of  forty,  and  a  bachelor,  In  about  thirteen  months  Maggie  had 

whose  dissolute  habits  were  notoriouF,  a  boy,  whom  she  registered  as  illegiti- 

had  somewhat  intimate  relations  with  mate ;  and  some  eighteen  months  later 

the  family  of  a  man  who  made  fish-  still,  the  baronet  died.    The  parties  to 

tackles.     Entertained   at   the   latter*s  this  hasty  and  apparently  unpremedi- 

house  on  a  birthday  occasion,  with  a  tated  union  had  not  meantime  repre- 

champagne  supper,  after   which   allu-  sented  themselves  as  husband  and  wife ; 

sion  was  made  by  the  host  to  the  bad  and  as  for  the  baronet,  he  denied  to 

name  he  was  getting  with  having  the  others  that  such  relation  existed,  until, 

baronet  so  much  among  his  daughters,  when  lying  at  the  point  of  death  in 

the  titled  guest  offered  to  shut  people's  delirium  tremens,  he  seemed  doubtfully 

mouths;    he  was  poor  and  could  not  to  admit  it.    Now,  here  was  an  infor- 

marry  now,  he  said,  but  would  marry  mal  marriage,  with  words  of  suitable 

after  Scotch  fashion.     Then,  kneeling  import,  solemn  and  precise,  followed 
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§  27.  Same  Bnbject ;  Infonnal  CelebratioxL  —  Words  of  pres- 
ent promise,  in  order  to  constitute  an  informal  marriage,  must 
contemplate  a  present,  not  a  future,  assumption  of  the  status. 
And  herein  lies  a  difficulty:  that  of  discriminating  between 
actual  marriage  and  what  we  now  commonly  term  an  engage- 
ment. If  the  agreement  be  by  words  of  present  promise,  —  as 
if  the  parties  should  say,  '*  We  agree  to  be  henceforth  man  and 
wife,"  —  the  marriage  is  perfect  The  form  of  expression  is  not 
material.^  And  Swinburne  says  that  though  the  words  should 
not  of  themselves  conclude  matrimony,  yet  the  marriage  would 
be  good  if  it  appeared  that  such  was  the  intent.'  The  proposal 
of  one  must  be  actually  accepted  by  the  other ;  yet  such  accept- 
ance may  be  indicated  by  acts,  such  as  a  nod  or  courtesy.  The 
mutual  consent  may  be  expressed  orally  or  in  writing.^  Written 
promises  are  of  course  unnecessary ;  though  the  reported  cases 
show  frequently  letters  or  other  writings  interchanged,  from 
which  the  intent  was  gathered.  And  in  the  celebrated  Scotch 
case  of  Dalrymple  v.  Dalrymple,  a  marriage  promise  was  es- 
tablished from  the  successive  united  acknowledgments  of  the 
parties  as  man  and  wife,  the  writings  having  been  preserved 
by  the  lady  and  produced  by  her  at  the  trial.  In  this  case 
the  principle  was  sustained,  that  words  importing  secrecy  or 
alluding  to  some  future  act  or  public  acknowledgment,  when 
superadded  to  words  of  present  promise,  do  not  invalidate 

by  conflQmmation.  Snppofling  this  his  death.  Both  parents  of  the  ^rl 
ceremony  to  hare  been  with  marriage  were  now  dead ;  the  baronet  had  he- 
intention,  there  was  no  reason  for  die*  gotten  iUegitimate  offspring  during  his 
pnting  its  validity ;  nor,  indeed  on  the  life  elsewhere ;  and  instead  of  asserting 
girl's  behalf,  provided  she  took  all  in  upon  his  death,  as  she  might,  that  this 
serioosness,  even  though  the  baronet  boy  was  his  lawfnl  child,  Maggie  had 
himself  jested.  To  be  sure,  he  might  at  first  claimed  only  a  ba.stard'8  support 
have  been  maudlin  at  the  moment ;  for  him.  Steuart  v,  Robertson,  L.  K.  2 
on  which  point,  however,  the  case  did  H.  L.  Sc  494. 

not  turn.    The  British  House  of  Lords         ^  1  Bishop^  Mar.  &  Div.  5th  ed.  §§  227, 

reversed   the  decision   of  the  Scotch  229;  1  Fraser,  Dom.  Rel.  145>149. 
Court  of  Sessions,  mainly  upon  drcum-        *  Swinb.  Sponsals,  2d  ed.  87. 
itantial  proof  that  both  parties  by  be-        *  See  Sapp  v,  Newsom,  27  Tex.  537, 

havior   subsequent    to   the   ceremony  where  marriage  by  means  of  mutually 

repudiated  its  force,  and  that  neither,  executing  a  bond  or  contract  is  sus- 

in  fact,  had  been  in  earnest.    The  pres*  tained  under  the  old  law,  which  was  of 

ent  issue  involved  the  inheritance  of  Spanish  origin.    But  ci  State  v.  MiUer, 

the  baronet's  estate  at  some  lapse  from  23  Minn*  352. 
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the  agreement.^  More  uncertainty  arises  in  matrimonial  con- 
tracts where  a  condition  inconsistent  with  marriage  is  super- 
added ;  as  if  parties  should  agree  to  live  together  as  man  and 
wife  for  ten  years;  but  bona  fide  intent  may  be  fairly  presumed 
where  there  are  no  special  circumstances  to  throw  light  upon 
the  conduct  of  the  parties.^ 

Marriage  by  words  of  future  promise  is  consummated  when 
two  persons  agree  to  marry  at  some  futur«  period  and  after- 
wards  actually  do  cohabit.  The  foundation  of  this  doctrine 
is  the  presumption  that  the  parties  meant  right  rather  than 
wrong,  and  hence  that  copulation  was  permitted  on  the  faith 
of  the  marriage  promise.  But  in  this  class  of  cases  it  is 
requisite  that  the  promise  de  futuro  should  be  absolute  and 
mutual  and  in  good  faith.  Mere  courtship  does  not  suffice, 
though  followed  by  carnal  intercourse.^  Nor  in  general  do 
words  of  promise  with  immoral  conditions  annexed.  It  is  ad- 
mitted that  no  familiarities  short  of  the  copula  will  convert 
such  loose  espousals  into  matrimony.^  It  is  not  clear  whether 
cohabitation  after  verba  de  futuro  ever  raises  a  conclusive  pre- 
sumption of  marriage  at  law  or  not ;  unquestionably  the  more 
reasonable  doctrine,  however,  is  that  it  does  not,  and  that  the 
intent  of  the  parties  may  be  shown  as  in  other  cases.^  But 
innocence  will  be  inferred,  if  possible,  rather  than  guilt*    So  it 

»  Dalrymple  v.  Daliymple,  2  Hag.  ».  Millis,  10  Ci,  &  F.  534,  780;  Peck  v. 

Con.  54 ;  4  Eng.  Ec.  485 ;  Mclnnes  p.  Peck,  12  R.  I.  485 ;  Bevereon's  Estate, 

More,  Ferg.  Consist.   Law    Rep.  33 ;  47  Cal.  621 ;  I>nmarealy  v.  Fishljr,  3 

Hoggan  V.  Craigie,  McLean  &  Rob.  942.  A.  K.  Mareh.  368 ;  1  Bishop,  Mar.  & 

2  See  1  Bishop,  Mar.  and  Div.  5th  ed.  Div.  5th  ed.  §§  253-265,  and  other  cases 

§§  245-250 ;  Carrie  v,  TurnbuU,  Hume,  cited ;  Port  v.  Port,  70  111.  484 ;  Schooler, 

373;  1   Eraser,  Dom.  Rel.   154.     See  Has.  &  Wife,  §  38. 
Hamilton  v.  Hamilton,  9  CI.  &  F.  327 ;         4  i  Bishop,  §  253. 
Hantz  V.  Sealj,  6  Binn.  405  ;  Robert-         *  See  Schouler,  Has.  &  Wife,  §§  40- 

8on  V.  Cowdrjr,  2  West.  Law  Jour.  191 ;  51,  as  to  breach  of  promise.    Seduction 

Peck  V.  Peck,  155  Mass.  479.    Bissellw.  under  breach  of  promise  does  not  con- 

Bissell,  55  Barb.  325,  shows  an  interest-  stitute  a  marriage.    See,  too,  Morrison 

ing  state  of  facts,  upon  which  it  was  de-  r.  Dobson,  8  Scotch  Sess.  347. 
cided  that  the  marriage  was  valid.  «  See  Cheney  v.  Arnold,  15  N.  Y. 

•  Reid  V.  Laing,  1  Shaw,  App.  Cas.  345;   Duncan  v.  Duncan,  10  Ohio  St. 

440;    Morrison    v.  Dobson,  8    Scotch  181;    and    comments  of    Mr.  Bishop, 

Sess.  347,  cited  1  Bishop,  §  253  ;  Bread-  §§  255-258 ;  Reg.  v.  Millis,  10  CI.  &  F. 

albane's  Case,  L.  R.  1   II.  L.  Sc.  182;  534;   Swinb.  Spousals,  2d  ed.  225,  226; 

Stewart  i;  Menzies,  2  Rob.  App.  Cas.  Robertson  v.  State,  42  Ala.  509. 
547,  591 ;  1  Eraser,  Dom.  Rel.  188;  Reg. 
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has  been  said  that  where  a  legal  impediment  exists  to  a  mar- 
riage between  persons  living  in  licentious  intercourse,  as  the  im- 
pediment sinks  the  status  rises.^  It  is  the  promise  to  marry 
hereafter  on  which  breach  of  promise  suits  are  founded,  often 
with  accompanying  proof  that  sexual  intercourse  was  permitted 
on  the  faith  of  the  promise ;  here  there  was  no  marriage,  but  au 
engagement  to  marry.*  In  New  York  this  doctrine  of  mamage 
by  words  defuturo  is  utterly  repudiated ;  and  in  other  States  it 
is  maintained  quite  broadly  that  all  informal  marriages  were 
unknown  to  the  English  common  law.^  This  last  has  been 
long  a  mooted  point  in  the  courts,  and  will  ever  remain  so ;  but 
whatever  may  have  been  the  historical  fact,  certain  it  is  that 
the  necessity  of  a  more  formal  observance  of  marriage  has  been 
almost  universally  recognized ;  and  the  very  words,  "  marriage 
in  the  sight  of  God,"  so  familiar  to  the  readers  of  the  Scotch 
matrimonial  law,  not  only  impoit  the  peculiar  embarrassments 
which  attend  the  justification  of  such  loosely  contmcted  alli- 
ances before  the  world,  but  attest  the  solemn  character  of  this 
institution.^ 

§  28.  Same  Bnbject ;  Formal  Celebration.  —  (2)  All  the 
learning  of  informal  marriages,  if  there  was  ever  much  of  it, 
was  swept  out  of  the  English  courts  when  formal  religious  cele- 
bration was  prescribed  by  positive  statute.  Ceremonials  had 
long  been  required  by  those  canons  upon  which  the  ecclesias- 
tical law  was  based.  Lord  Hardwicke's  Act,  passed  in  the 
reign  of  George   11.,^  is  the  most  famous  of  these   statutes. 

^  1    Bishop,    Mar.   &  Div.  5th    ed.  ful  research.     Continaons  cohabitation 

§  248 ;  De  Thoren  i;.  Attorney-General,  within  Scotland  establishes    marriage 

1  H.  L.  A  pp.  686.  in  Scotch  law,  but  cohabitation  outside 

^Schouler,  Hus.  &  Wife,  §§  40-51.  Scotland  wiU  not  constitute  marriage. 

*  Cheney  v.  Arnold,  15  N.  Y.  345.  Dysart  Peerage  Case,  6  App.  Cas.  489. 
But  see  Bishop,  §§  255-258;  Bissell  v,         ^  For  a  case  arising  on  an  indict- 

Bisnell,  55  Ba^b.  325.    And  see  Deni-  ment  against  a  man  for  cohabiting  with 

son  V.  Denison,  35  Md.  361  ;  Holmes  v.  a  woman  without  formal  marriage,  but 

Holmes,  1  Abb.  (U.  S.)  525  ;  Duncan  under  a  special  contract  for  a  life-union 

r.  Duncan,  10  Ohio  St.  181;    Port  v.  and  joint  accumulation  of  property  and 

Port,  70  111.  484. .  The  opinion  of  Lord  care  of  children,  see  State  v.  Miller,  23 

Stowell,  in  the  case  of  Dalryraple  v.  Minn.  352.    And  see  Commonwealth  v. 

Dalrymple,  to  which  we  have  alluded,  Mnnson,  127  Mass.  459.    See,  further, 

is  an  admirable  exposition  of  tbe  law  Schouler,  Hus.  &  Wife,  §§  38,  39. 
of  Informal  marriages.    It  is  a  master-         '  26  Geo.  II.  c.  33  (1753). 
piece  of  judicial  eloquence  and  care- 
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This  act  required  all  marriages  to  be  solemnized  in  due  form 
in  a  parish  church  or  public  chapel,  with  previous  publication 
of  the  banns;  and  marriages  not  so  solemnized  were  pro- 
nounced void,  unless  dispensation  should  be  granted  by  special 
license.  Some  harsh  provisions  of  this  act  were  relaxed  in  the 
reign  of  George  IV.,  but  soon  re-enacted.^  More  recent  legis- 
lation permits  of  a  civil  ceremonial  before  a  register,  to  satisfy 
such  as  may  have  conscientious  sciiiples  against  marriage  in 
church.^  Such,  too,  is  the  'general  tenor  of  legislation  in  this 
country ;  the  law  justly  regarding  civil  observances  and  public 
registration  sufficient  for  its  own  pui*poses,  while  human  nature 
clings  to  the  religious  ceremonial.^ 

Either  celebration  before  a  clergyman  or  with  the  partici- 
pation of  some  one  of  such  civil  officers  as  the  statute  may 
designate  is  therefore  at  the  option  of  parties  choosing  at  the 
present  day  to  marry.  This  is  the  law  of  England  and  America. 
And  the  only  controversies  ever  likely  to  occur  in  our  courts 
would  be  where  the  language  of  the  statutes  in  some  particular 
State  left  it  doubtful  whether  marriages  celebrated  informally 
were  to  be  considered  absolutely  null.  It  is  to  be  borne  in  mind 
that  Lord  Hardwicke's  Act  is  of  too  recent  a  date  to  be  considered 
as  part  of  our  common  law.  Was,  then,  mamage  in  fade  ecdedx 
essential  in  England  before  the  passage  of  this  act  ?  It  is  ad- 
mitted that  the  religious  marriage  celebration  was  customary 
previous  to  the  Reformation.  It  is  further  allowed  that  the 
church,  centuries  ago,  created  an  impediment,  now  obsolete, 
called  "  precontract,"  the  effect  of  which  was  that  parties  en- 
gaged to  be  married  were  bound  by  an  indissoluble  tie,  so  that 
either  one  could  compel  the  other  to  submit  at  any  time  to  ,the 
ceremonial  marriage.  But  whether  precontract  rendered  chil- 
dren legitimate,  and  carried  dower,  curtesy,  and  the  other  in- 
cidents of  a  valid  marriage,  is  not  clear.  In  1844  the  question, 
whether  at  the  common  law  a  marriage  without  religious  cere- 
mony was  valid,  went  to  the  English  House  of  Lords,  and  re- 

1  3  Geo  IV. ;  4  Geo.  IV.  c.  76.  *  See  2  Kent,  Com.  S8-90;  1  Bishop, 

3  See  6  &  7  WiU.  IV.  c.  85  &  c.  88 ;  Mar.  &  Div.  5th  ed.  §  279;   Stimson's 

7  Will.  IV.,  and  I  Vict.  c.  22,  and  3  &  Am.  Stat.  Law,  §  612a 

4  Vict.  c.  92. 
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suited  in  an  eqnal  division.^  And,  curiously  enough,  such  was 
the  fate  of  a  similar  case  in  this  country  before  the  highest 
tribunal  in  the  land.^  So  that  we  may  fairly  consider  tlie  law 
on  this  point  as  doubly  unsettled.^ 

Among  most  nations  and  in  all  ages  has  the  celebration  of 
marriage  been  attended  with  peculiar  forms  and  ceremonies, 
which  have  partaken  moi'e  or  less  of  the  religious  character. 
Even  the  most  barbarous  tribes  so  treat  it  where  they  hold  to 
the  institution  at  all  The  Greeks  ofiei^ed  up  a  solemn  sacri- 
fice, and  the  bride  was  led  in  great  pomp  to  her  new  home.  In 
Kome,  similar  customs  prevailed  down  to  the  time  of  Tiberius. 
Marriage,  it  is  true,  degenerated  afterwards  into  a  mere  civil 
contract  of  the  loosest  description,  parties  being  permitted  to 
cohabit  and  separate  with  almost  equal  freedom.^  The  early 
Christians,  there  is  reason  to  suppose,  treated  marriage  as  a 
civil  contract,  yielding,  perhaps,  to  the  prevailing  Eoman  law. 
Yet  the  teachings  of  the  New  Testament  and  church  discipline 
gave  peculiar  solemnity  to  the  relation.  And  religious  observ- 
ances must  have  prevailed,  at  an  early  date,  for  in  process  of 
time  marriage  became  a  sacrament  In  England,  centuries 
later,  it  needed  only  Lord  Hardwicke's  Act  to  apply  statute 
law  to  a  universal  practice;  for  although,  in  the  time  of  Crom- 
well, justices  of  the  peace  were  permitted  to  perform  the  cere- 
mony, popular  usage  by  no  means  sanctioned  the  change. 
Informal  marriages  are  uncommon  even  in  Scotland,  where  the 

1  Reg.  V.  Millis,  10  CL  &  F.  534.  that  in  these  colonies  the  attendance 

^  Jewell  V,  JeweU,  1   How.  (U.  S.)  of  one  in  holy  orders,  and  more  espe- 

219.  cially  of  an  ordained  clergyman  of  the 

*  See  full  discussion  of  this  question,  established  church,  could  not  always  be 

with  authorities,  in  note  to  2  Kent,  Com.  readily  procured.    See  1  Bishop,  Mar. 

87 ;  also  in  1  Bishop,  Mar.  &  Div.  §§  269-  &  Div.  5th  ed.  §§  279-282,  and  decisions 

282;  Cheney  V.  Arnold,  15  N.  Y.  345.  collated  ;  2  Kent,  Com.  87 ;  Keeve,Dom. 

The  American  doctrine  is,  that  the  in-  Rel.  195  et  seq.;  2  Greenl.  £v.  §  460. 
terrention  of  one  in  holy  orders  was  not         But  in  several  States  the  contrary 

essential  at  common  law.    This  is  the  is  decUired   to   be  the   common    law. 

Tiew  of  Chancellor  Kent,  Judge  Reeve,  1  Bishop,  ib.    And  statutory  forms  are 

and  Professor  Greenleaf,  as  expressed  declared  requisite,  and  the  doctrines  of 

in  their  respective  text-books,  also  the  informal  marriage  denied  more  or  less 

general  current  of  American  decisions,  emphatically,  as  the  foregoing  pages 

Mr.  Bishop  confirms  these  conclusions  have  shown.    Supra,  §  26,  note, 
while  suggesting  new  reasons  for  such         *  Smith's  Diet.  Antiq.  '*  Marriage ; " 

an  American  doctrine ;  as  for  instance,  tupra,  Part  I. 
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civil  law  prevails.  In  our  own  country  it  is  not  surprising 
that  local  jurisprudence  should  have  exhibited  some  signs  of 
reaction  against  ancient  canon  and  kingly  ordinance.  Yet, 
even  with  us,  the  almost  universal  custom  repudiates  informal 
and  civil  observances ;  and,  secured  in  the  privilege  of  choos- 
ing prosaic  and  business-like  methods  of  procedure,  Christian 
America  yields  its  testimony  in  favor  of  marriage  in  fade 
ecclesicR} 

§  29.  Same  Bnbject ;  Fomua  CelebratioD.  —  But,  out  of  con- 
sideration for  what  may  be  termed  the  public,  or  natural  and 
theoretical  law  of  marriage,  many  American  courts  have,  to 
a  very  liberal  extent  and  beyond  all  stress  of  necessity,  upheld 
the  informal  marriage  against  even  legislative  provisions  for 
a  formal  celebration.  Marriage  being  a  matter  of  common 
right,  it  is  lately  held  by  the  highest  tribunal  for  harmonizing 
the  rule  of  States,  that,  unless  the  local  statute  which  pre- 
scribes regulations  for  the  formal  marriage  ceremony  positively 
directs  that  marriages  not  complying  with  its  provisions  shall 
be  deemed  void,  the  informal  marriage  by  words  of  present 
promise  must  "be  pronounced  valid,  notwithstanding  statutory 
directions  have  been  disregarded.' 

Whether  we  must  absolutely  accept  this  doctrine  or  not, 
in  its  full  pernicious  extent,  and  thus  put  legislators  to  the 
use  of  express  words  of  nullity  in  statutes  which  might  other- 
wise as  well  have  been  omitted,  the  main  purpose  of  enforc- 
ing upon  civilized  and  populous  communities  marriage  rites 

^  See  S  Kent,  Com.  89,  aDd  authori-  solemnized  in  church."    Reeve,  Dom. 

ties  cited.  Rel.  196.    At  the  time  he  wrote,  was 

ViTe  do  not  mean  to  imply  that  mar-  not   the   practice   prevailing  in   New 

riage  is  a  sacrament,  or  that  religions  England  contrary  to  his  theory,  as  it 

ceremonies  are  essential  to  its  dne  oh-  was  before  and  as  it   remains  stiU  ? 

servance.     We  are  speaking  only  of  And  who  has  ever  proposed  in  modem 

the  universal  testimony  as  to  the  fitness  times  to  perform  a  business  contract  in 

of  pecnliar  and  in  general  religious  ob-  church  ? 

servances.      Judge   Reeve,    exhibiting  '  Meister  v.    Moore,  96  U.    S.  76, 

his  contempt  for  "Popish"  practices,  citing  this  as  the  rule  in  Michigan; 

says,  '*  There  is  nothing  in  the  nature  Hutchins  v.  Kimmell,  31  Mich.  128;  88 

of  a  marriage  contract  that  is  more  Mich.  279;    Londonderry    r.    Chester, 

sacred  than   that  of   other  contracts,  2  N.  H.  268;   Hebblethwaite  v.  Hep> 

that  requires  the  interposition  of  a  per-  worth,  98  lU.  126. 
son  in  holy  orders,  or  that  it  should  be 
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appropriate  to  so  solemn  an  institution  being  surely  desirable, 
it  will  be  readily  conceded  that  English  and  American  tribu- 
nals tend,  in  construing  the  marriage  acts,  to  uphold  every 
marriage,  if  possible,  notwithstanding  a  non-compliance  with 
the  literal  forms.  And  this  is  right ;  for  while  formal  celebra- 
tion is  a  shield  to  honest  spouses  and  their  posterity,  rigor  in 
the  details  of  form,  especially  in  inconvenient  or  trivial  details, 
or  those  which  it  is  incumbent  rather  upon  third  persons  to 
respect,  exposes  them  to  new  dangers.  Thus  is  it  as  concerns 
place  ;^  and  as  to  the  due  proclamation  of  banns,  collateral 
points  concerning  ecclesiastical  authority  are  inappropriate.^ 
Presumptions  cannot  be  indulged  against  the  continuance  of  a 
bona  fde  marriage  relation.^  A  consistent  reputation  of  being 
married  carries  its  full  weight  as  to  cohabiting  parties,  who 
appear  to  have  lived  together  as  husband  and  wife.^  And 
though  the  parties  may  have  failed  to  observe  certain  formali- 
ties of  license  or  registry,  their  marriage  will  generally  be  held 
good  in  both  England  and  this  country,  even  though  the  magis- 
trate or  clergyman  be  subject  himself  to  a  penalty  for  the 
irregularity.^  On  the  other  hand,  our  ceremonial  statutes  of 
marriage,  which  require  fulfilment  at  all,  must,  in  fundamental 

^  Queen  v.  Cresswell,  1  Q.  B.  D.  446.  xnarriage  records  are  treated  with  es- 

And  Bee  StaUwood  v.  Tredger,  2  Phil-  pecial  favor  as  proof.    60  N.  H.  418; 

linL  287.  78  Me.  20.    The  testimony  of  the  per- 

'  See  Hntton  v.  Harper,  1   H.  L.  son  who  'performed  the  ceremony  or  of 

App.  464;  Sichel  p.  Lambert,  15  C.  B.  some  witness  present  is  otherwise  de- 

X.  s.  781 ;  Prowse  v.  Sporway,  26  W.R.  sirable.    The  presumptions  are  in  favor 

116 ;  Cannon  v,  Alsbnry,  1  A.  K.  Marsh,  of  bona  fide  marriage,  while  reputation 

76;   Askew    v.  Dupree,  SO  Ga.    173;  alone  wiU  not  establish  that  no  marriage 

Blackburn  v.  Crawfords,  3  WaU.  175;  existed. 

Holmes  v.  Holmes,  6  La.  463 ;  Steven-         *  Upon  this  point,  see,  further,  Schou- 

Bon  V.  Gray,  17  B.  Monr.  193.  ]er,  Hns.  &  Wife,  §  35,  and  cases  cited  ; 

s  Wiseman  v.  Wiseman,  89  Ind.  479.  1  Bishop,  Mar.  &  Div.  §§  283, 287.  lliere 

^  Lauderdale  Peerage,  10  App.  Cas.  are  various  local  statutes  to  the  effect 

692 ;   Hynes  v.  McDermott,  91  N.  T.  that  where  parties  consummate  a  mar- 

451.    See  28  Hun,  235;   Northrop  v.  riage  in  good  faith  before  a  justice  of 

Knowles,  52  Conn.  522.    The  presump-  the  peace  or  minister,  &c.,  the  marriage 

tion  of  marriage  arising  frcftn  matri-  shall  not  be  deemed  void  on  account  of 

monial  cohabitation,  declaration  of  the  the  want  of  authority  of  such  person, 

parties,  and  reputation,  is  not  rebutted  Stimson,  Am.  Stat.  Law,  §  6137.    And 

by  proof  of  a  subsequent  actual  mar-  a  marriage  among  the  Friends  or  the 

riage.    Betsinger  v.  Chapman,  88  N.  Y.  Jews  is  also  allowed  to  be  solemnized 

487.  after  their  peculiar  customs.    76.,  §  6135. 

Marriage  certificates  and  copies  of 
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respects  at  all  events,  be  complied  with.  Thus,  the  essence  of 
formal  marriage  seems  to  consist  in  the  performance  of  the 
ceremony  by  or  in  the  presence  of  some  responsible  third  person. 
And  hence,  unless  parties  can  take  refuge  in  natural  law  and 
an  informal  marriage,  they  are  not  permitted  to  tie  their  own 
knot.^ 

§  30.  ConBent  of  Parents  and  Onardians.  —  The  consent  of 
parents  and  gueu'dians  is  one  of  those  formalities  which  mar- 
riage celebration  acts  now  commonly  prescribe  in  the  interest 
of  society,  as  they  do  banns  or  the  procurement  of  a  license 
generally  for  better  publicity.  Such  consent  was  not  neces- 
sary to  perfect  a  marriage  at  the  common  law.  But  Lord 
Hardwicke's  Act  made  the  marriage  of  minors  void  without 
consent  of  parents  or  guardians  first  obtained.^  This  proved 
intolerable.  A  bona  fide  and  apparently  regular  marriage  was 
in  one  instance  set  aside,  after  important  rights  had  inter- 
vened for  no  other  cause  than  that  an  absent  father,  supposed 
to  be  dead,  but  turning  up  unexpectedly,  had  failed  to  bestow 
his  permission,  and  the  mother  had  acted  in  his  stead.^  Gretna 
Green  marriages,  on  Scotch  soil,  became  the  usual  recourse  for 
children  with  unwilling  protectors.^  Hence  the  law  was  after- 
wards modified,  so  that,  without  the  requisite  consent,  mar- 
riages, although  forbidden,  might  remain  valid  ;^  and  these 
features  are  found  to  characterize  most  marriage  acts  in  the 
different  States  of  this  country.^    Clandestine  marriages  are 

1  Commonwealth    v.    Munson,    127  *  Hayes  v.  Watts,  2  Phillim.  43. 

Mass.  459.    And  see  Milford  v.  Wor-  *  Stat.  19  &  20  Vict.  c.  96,  to  stop 

cester,    7  Mass.  48 ;   Tholey's  Appeal,  these  runaway  matches,  enacts  that  no 

93  Penn.  St.  36 ;  Norcross  u,  Norcross,  irregular  marriage  contracted  in  Scot- 

155  Mass.  425.    But   in    Beamish    v.  land  shaU  be  valid  unless  one  of  the 

Beamish,  1  Jur.  n.  s.  Part  II.  455,  it  was  parties  had  his  or  her  usual  residence 

held  in  Ireland  that  a  clergyman  might  in  Scotland,  or  lived  there  for  21  days 

marry  himself.    See  1   Bishop,  §  289.  preceding  the  marriage.     Lawford  v. 

A  verbal  reservation  just  previous  to  a  Davies,  39  L. T.  n.  s.  111. 

marriage  ceremony  by  one  of  the  par-  '  Rex  v.  Birmingham,  8  B.  &  C.  29 ; 

ties  is  not  readily  supposed  to  invali-  Shelf.  Mar.  &  Div.  309-322;  Stat.  4 

date  the  marriage.    Brooke  v,  Brooke,  Geo.  IV.  c  76. 

60  Md.  524.  «  I  Bishop,  Mar.  &  Div.  §§  341-^47, 

^  26  Geo.  II.  c.  33.    See  2  Kent,  and  cases  cited;    Smyth  v.  State,   13 

Com.  85 ;  Rex  v.  Hodnett,  1  T.  R.  96 ;  Ark.  696 ;  WyckofF  v,  Boggs,  2  Halst. 

1  Bishop,  Mar.  &  Div.  5th  ed.  §§  293-  138 ;   BoUin  v.  Shiner,  2  Jones  (Pa.), 

295,  and  cases  cited.  205.     And  see  Wood   v,  Adams,   35 
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doubtless  to  be  discouraged,  and  the  law  will  willingly  inflict 
penalties  upon  clergymen,  magistrates,  and  all  others  who  aid 
the  parties  in  their  unwise  conduct,  the  penalty  serving  in  a 
measure  as  indemnification  to  the  parent  or  guardian ;  but 
experience  shows  that  legislation  cannot  safely  interpose  much 
further.^ 

Under  such  statutes  (which,  however,  vary  in  language 
and  scope  in  different  States),  it  has  been  held  that  if  a  minor 
has  both  parent  and  guardian,  the  guardian  should  consent  in 
preference;  though  it  might  appear  more  proper  to  consider 
which  has  the  actual  care  and  government  of  the  minor.  One 
who  has  relinquished  the  parental  control  cannot  sue  for  the 
penalty ;  but  a  father's  unfitness  is  not  pertinent  to  the  issue 
of  uniting  his  minor  child  in  marriage  without  his  leave,  nor 
ground  for  accepting  the  mother's  sole  consent  instead.  In  this 
class  of  statutes  the  minister  or  magistrate  who  has  made  him- 
self amenable  to  the  law  cannot  in  general  defend  on  the  plea 
that  he  acted  in  good  faith.  The  expression  of  consent  is  in 
some  States  made  a  prerequisite  to  granting  the  marriage 
license.' 

§  31.  Iiegalising  Defective  MarriageB ;  Legislative  Marriage.  — 
Defective  marriages,  we  may  further  observe,  have  in  some  in- 
stances been  legalized  by  statute ;  as  where  parties  within  the 
prohibited  degrees  of  consanguinity  or  affinity  have  united  So 
with  marriages  before  a  person  professing  to  be  a  clergyman  or 
justice  of  the  peace,  but  without  actual  authority.  On  princi- 
ple, in  fact,  there  seems  no  reason  to  doubt  that  any  govern- 
ment, through  its  legislative  branch,  may  unite  a  willing  pair 
in  matrimony,  as  well  as  pass  general  laws  for  that  purpose ;  ^ 

K.  H.  32 ;  Kent  v.  State,  8  Blackf.  163  ;  the  latter  is,  of  course,  to  be  presumed 

Askew  V.   Dapree,  30  Ga.  173;  Fits-  rather  than  the  former. 

Patrick  v.  Fitzpatrick,  6  Nev.  63 ;  Ad-         *  See  further,  Schouler,  Hus.  &  Wife, 

ams  V.  Outright,  &3  ni.  361 ;  State  v.  §  36. 

Dole,  20  La.  Ann.  378.    The  lang:uage         >  Schouler,  Hus.  &  Wife,  §  36.    The 

of  some  statutes  leaves  the  point  in  effort  of  the  legislature  is  to  exercise  a 

doubt  as  to  whether  marriage  without  salutarj    supervision    bj    requiring    a 

the  consent  of  parents  renders  the  mar-  license  to  be  taken  out. 

riage  void,  or  only  subjects  offending         '  Brunswick  v.  Litchfield,  2  Greenl. 

parties,  including  the  person  who  per-  28 ;  Moore  v.  Whittaker,  2   Harriug. 

forms  the  ceremony,  to  a  penalty.    But  50 ;  Goshen  v.  Richmond,  4  AUen,  458 ; 
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unless  as  is  sometimes  found,  the  State  constitution  prohibits 
such  enactments.  But  though  legislative  divorces  are  not 
unfrequent,  a  legislative  marriage  is  something  unknown,  not 
to  say  uncalled  for.  And  in  this  country,  peculiar  questions 
of  fundamental  constraint  under  a  written  constitution  might 
arise,  even  where  the  cure  only  of  a  defective  marriage  was 
sought  by  the  legislature ;  inasmuch  as  the  intervening  rights 
of  third  persons  might  thereby  be  prejudiced.^ 

§  32.  Restraints  npon  Marriage.  —  The  policy  of  restraining 
marriage  is  treated  with  disfavor  by  our  law,  which  on  the 
contrary  seems  disposed  to  encourage  the  institution,  though 
not  to  the  extent  practised  by  some  countries  of  openly  pro- 
moting its  observance,  or  forcing  private  inclination  in  the 
conjugal  direction.  Numerous  cases,  those  particularly  which 
construe  the  provisions  of  testamentary  trusts,  have  laid  it 
down  that  the  general  restraint  of  marriage  is  to  be  dis- 
couraged. Accordingly  a  condition  subsequent,  annexed  by 
way  of  forfeiture  to  a  gift,  legacy,  or  bequest,  in  case  the  donee 
or  legatee  should  marry,  will  be  held  void  and  inoperative,  as 
a  restraint  upon  marriage,  and  so  as  to  both  income  and  capi>> 
tal.^  But  marriage  and  remarriage  are  differently  viewed  in 
this  respect ;  and  it  is  well  settled  that  forfeiture  by  condition 
subsequent  in  case  a  widow  shall  marry  again  must  be  upheld 
as  valid,  whether  that  widow  be  the  beneficiary  through  her 
husband  or  some  other  person.  Does  the  latter  rule  apply 
equally  to  widow  and  widower,  woman  and  man  ?  Upon  full 
consideration  the  English  chancery  held  a  few  years  ago,  on 
appeal  (reversing  the  decision  of  the  lower  tribunal),  that  it 
does.* 

1  Bishop,  Mar.  &  Div.  5th  ed.  §§  657-  See  also  promises  to  marry,  Schoa- 

659.    As  to  the  e£Fect  of  a  Texas  stat-  ler,  Has.  &  Wife,  §§  40-51. 

ate,  which  relaxed  old  requirements  in  ^  See  Bellairs  v.  Bellairs,  L.  K.  18 

legalizing  an  irregular  marriage,  see  Eq.  510.  and  cases  cited. 

Rice  0,  Rice,  31  Tex.  174.     See  47  &  *  Allen  v.  Jackson,  1  Ch.  D.  399, 

48  Vict.  c.  20,  which  legalizes  the  mar-  rerersing  8.  c.  L.  R.  19  Eq.  631.    See 

riages  of  certain  members  of  the  Greek  opinion  of  James,  L.  J.,  and  authorities 

church.  cited,  —  this  interesting  point  being  thus 

^  As  to  the  proof  of  a  marriage  and  raised  for  the  first  time, 

legal  presumptions,  see  1  Bishop,  Mar.  Rights  are  equal  as  to   marrying 

&  Div.  5th  ed.  §  432  et  seq. ;  Schouler,  again,  so  far  as  widow  and  widower 

Hns.  &  Wife,  §§  38,  39 ;  suprof  §  29.  are  concerned,  as  all  will  readily  admit. 
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The  latest  English  decisions,  on  the  whole,  do  not  strenu- 
ously resist  these  restraints  upon  marriage  in  testamentary 
trusts.^  And  it  is  doubtful  whether  the  rule  discouraging 
restraint  of  marriage  can  extend  to  devises  of  land ;  though  on 
principle  there  should  be  no  distinction  between  devises  and 
gifts  or  bequests  in  this  respect^ 

§  32  a.  Marriage  in  another  State  or  Country.  —  Both  in 
England  and  the  United  States,  the  general  rule  of  law  is,  that 
marriage  contracted  elsewhere,  if  valid  where  it  is  contracted, 
is  locally  valid.  And  so  strongly  is  the  marriage  institution 
upheld  the  civilized  world  over,  that  even  though  the  marrying 
parties  thereby  evade  the  local  law,  this  nile  is  locally  upheld 
in  both  countries ;  unless,  at  all  events,  the  local  statute  asserts 
local  public  policy  to  the  extent  of  declaring  such  marriages 
void,  or  the  marriage  is  one  deemed  "  contrary  to  the  law  of 
nature  as  generally  recognized  in  Christian  countries."  * 

The  lower  court  was  probably  influ-  gree,  degrading  his  own  familj.  Jen- 
enced  by  considerations  which  medical  ner  i;.  Turner,  29  W.  R.  99. 
men  adduce,  showing  that  marriage  is  ^  Jones  r.  Jones,  1  Q.  B.  D.  279. 
more  essential  to  a  man's  continaous  And  see  Hogan  i;.  Curtin,  88  N.  Y. 
well-being  than  a  woman's,  and  that  a  162;  Schoaler,  Wills,  §  603. 
widow,  on  the  whole,  is  less  likely  to  '  Warrender  i?.  Warrender,  2  CI.  & 
haTe  sufficient  reason  for  roanying  Fin.  488;  Sutton  v.  Warren,  10  Met. 
again  than  a  man.  But  this  argument,  451 ;  157  Mass.  75,  per  Field,  C.  J.  As 
if  sound,  is  perhaps  far-fetched,  and  where,  for  instance,  parties  go  to  an- 
James,  L.  J.,  on  appeal,  treated  the  other  State  to  evade  restrictions  as  to 
subject  more  from  the  aspect  of  equal  an  infant's  marrying  age,  or  restric- 
rights,  as  between  the  sexes,  in  the  tions  following  divorce.  Under  the 
disposal  of  property.  No  act  of  parlia-  English  "  legitimacy  declaration  act " 
ment  or  decision  of  a  court,  he  ob-  (21  &  22  Vict.  c.  93)  the  marriage  of  a 
served,  established  any  .distinction  here  retired  British  officer  to  a  Japanese 
between  the  second  marriage  of  man  or  woman  in  1 886,  was  held  valid  in 
woman,  and  he  knew  of  no  reason  for  Brinkley  r.  Attorney-General,  15  P.  D. 
making  it.  76,  as  sufficiently  a  "  Christian  mar- 
1  It  is  held  that  a  gift  to  one's  widow  riage,"  upon  proof  that  in  Japan  mar- 
on  condition  that  she  retire  immediately  riage  is  monogamous,  and  excludes  all 
into  a  convent  is  upon  a  good  condition  other  spouses.  As  to  recognizing  In- 
precedent.  Duddy  V.  Gresham,  39  L.  d  an  tribal  marriages,  see  76  Mich.  498 ; 
T.  K.  8.  48.  Also,  that  it  is  a  good  con-  97  Mo.  80.  Cf .  as  to  informal  mar- 
dition  subsequent  which  forfeits  a  gift  riages,  155  Mass.  425;  Meister  v.  Moore, 
to  one's  brother  in  case  he  marries  **  a  96  U.  S.  76 ;  tupraf  §  29. 
domestic  servant,"  or  one  of  lower  de- 
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CHAPTER  II. 

EFFECT  OF  MABRIAGE;    PERSON  OF  THE  SPOUSE 

§  33.  Effect  of   Marriage ;    Order   of  Legal   Inveetigatioii.  — 

When  the  parties  to  a  lawful  marriage  have  once  completed 
the  ceremony,  or,  as  it  is  said,  have  executed  the  contract  of 
marriage,  they  are  admitted  into  the  marriage  relation,  and 
their  mutual  rights  and  obligations  become  at  once  bounded, 
prot'Ccted,  and  enforced  by  the  general  law  of  husband  and 
wife.  What  that  law  is  will  constitute  the  topic  of  discussion 
in  this  and  succeeding  chapters  of  this  part  We  have  already 
alluded  to  the  confusion  and  uncertainty  which  exist  at  the 
present  day,  and  particularly  in  many  of  the  United  States,  in 
the  law  of  husband  and  wife,  owing  to  the  transition  period 
through  which  we  seem  to  be  passing  from  the  marriage  rela- 
tion of  the  common  law  to  that  known  to  the  civil  law.*  Our 
subject  will  be  most  conveniently  treated  by  taking  up  the 
common-law  doctrine  first,  and  thoroughly  examining  its  prin- 
ciples; then  passing  to  the  modern  or  civil-law  doctrine  for 
discussion  in  like  manner.  First,  then,  the  rights  and  disabili- 
ties of  marriage  on  the  coverture  scheme ;  secondly,  the  rights 
and  disabilities  of  marriage  on  the  separate  existence  scheme, 
or  with  the  innovations  which  equity  and  modem  statutes 
have  made. 

But  since  these  rights  and  disabilities  have  varied  less  with 
regard  to  the  wife's  person  than  in  other  respects,  we  may  here 
investigate  those  general  principles  of  the  common  law  which 
concern  the  person  of  the  spouse,  once  and  for  all. 

r 

§  34.  Person  of  the  Spouse ;  Coverture  Principle ;  Husband 
Head  of  Family. — The  general  principle  of  coverture,  as  de- 
fined by  Blackstone  and  other  common-law  writers,  is  this : 
that  by  marriage  the  husband  and  wife  become  one  person  in 

^  See  lotrodnctory,  {{  4-8. 
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law;  that  is  to  say,  the  very  being  or  legal  existence  of  the 
woman  is  suspended  during  the  marriage,  or,  at  least,  is  in- 
corporated and  consolidated  into  that  of  the  husband,  under 
whose  wing,  protection,  and  cover  she  performs  everything ;  and 
is  therefore  called  in  the  law-French  a /erne  covert,  foemina  viro 
co-operia  ;  is  said  to  be  covert-baron^  or  under  the  protection  and 
influence  of  her  haron  or  lord;  and  her  condition  during  her 
marriage  is  called  her  coverture}  For  this  reason  the  term 
appUed  to  the  relation  of  husband  and  wife  in  the  old  books  is 
baron  and  feme.  Upon  this  fundamental  principle  depend,  at 
the  common  law,  the  general  rights,  duties,  and  disabilities  of 
marriage.  But  this  very  definition  shows  inaccuracy,  to  say 
nothing  of  unfairness  of  application.  Here  are  two  conflicting 
notions :  one  that  the  existence  of  the  wife  is  actually  lost  or 
suspended;  the  other  that  there  is  still  an  existence,  which 
is  held  iu  subordination  to  the  will  of  her  lord  and  master, 
which  last  the  word  coverture  fitly  expresses.  It  will  appear 
in  fact  that  while  some  of  the  wife's  disabilities  seem  based 
upon  the  one  notion,  others  are  based  upon  the  latter,  and 
probably  more  connect  one.  The  wife's  disabilities  are  deemed 
by  Blackstone  ''for  the  most  part  intended  for  her  protection 
and  benefit."  And  he  adds,  by  way  of  rhetorical  period,  "so 
great  a  favorite  is  the  female  sex  of  the  laws  of  England ! " 
a  proposition  which  his  commentators  have  gravely  proceeded 
to  dispute  and  dissect,  and,  it  must  be  added,  not  without  good 
success.' 

The  husband's  right  of  dominion  is  therefore  fully  recognized 
at  the  common  law.  And  never  was  the  English  doctrine,  de- 
spite its  failings,  set  forth  in  more  terse  and  forcible  language 
than  in  the  words  of  Sir  Thomas  Smith :  "  The  naturalest  and 
first  conjunction  of  two  towards  the  making  a  further  society 
of  continuance  is  of  the  husband  and  wife,  each  having  care  of 
the  family :  the  man  to  get,  to  travel  abroad,  and  to  defend ; 


1  1  BL  Com.  442;  Co.  Litt.  112;  8  a  irtTain  of  playfnl  gallantry,  not  no- 
Kent,  Com.  129.  common  with  lectnren.    Even  Chan- 

^  1  Bl.  Com.  445,  notes  hy  Chriiitian,  cellor  Kent's  observations  are  not  free 

Hargrave,  and  others.    It  is  probable  from  suspicion.    See  2  Kent,  Com.  182, 

that  Blackstone  used  this  expression  In  closing  sentence  at  foot  of  the  page. 
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the  wife  to  save,  to  stay  at  home,  and  to  distribute  that  which 
is  gotten  for  the  nurture  of  the  children  and  family ;  which  to 
maintain  God  has  given  the  man  greater  wit,  better  strength, 
better  courage,  to  compel  the  woman  to  obey  by  reason  or  force ; 
and  to  the  woman  beauty,  fair  countenance,  and  sweet  words, 
to  make  the  man  obey  her  again  for  love.  Thus  each  obeyeth 
and  commandeth  the  other;  and  they  two  together  rule  the 
house  so  long  as  they  remain  in  one."  ^ 

In  accordance  with  these  principles,  and  perhaps,  too,  the 
laws  of  nature  and  divine  revelation,  the  husband  is  the  head 
of  the  family,  and  dignior  persona.  As  to  the  more  strictly  per- 
sonal consequences  of  the  marriage  union,  his  rights  and  duties 
have  suffered  no  violent  change  at  our  modern  law.  It  is  for 
the  wife  to  love,  honor,  and  obey :  it  is  for  the  husband  to 
love,  cherish,  and  protect  The  husbund  is  bound  to  furnish 
his  wife  with  a  suitable  home;  to  provide,  according  to  his 
means  and  condition  of  life,  for  her  maintenance  and  support ; 
to  defend  her  from  personal  insult  and  wrong ;  to  be  kind  to 
her;  to  see  that  the  offspring  of  their  union  are  brought  up 
with  tenderness  and  care;  and  generally  to  conduct  himself, 
not  according  to  the  strict  letter  of  the  matrimonial  contract, 
but  in  its  spirit  So  long  as  he  does  this,  his  authority  is 
acknowledged  at  the  common  law  and  fairly  upheld  even  to 
this  later  date;  and  if  the  wife's  wishes  and  interests  clash 
w^ith  his  own,  she  must  yield.* 

§  35.  Duty  of  SpouseB  to  Adhere  or  Live  Together. — Mar- 
riage necessarily  supposes  a  home  and  mutual  cohabitation. 
Each  party  has  therefore  a  right  to  the  society  of  the  other. 
They  married  to  secure  such  society.  And  the  obligation  rests 
upon  both  to  live  together,  —  or,  as  the  expression  sometimes 
goes,  to  adhere.     This  is  the  universal  law.*    Its  observance  is 

1  Commonwealth  of  England.  Book  rer  v.  Oliver,  1  Hag.  Con.  361  ;  4  Eng. 

I,  ch.  2,  quoted  in  Bing.  Inf.  &  Cov.  Ec.  429.    Modern  statutes  recognizing 

p.  184.  the  wife's  separate  property  or  charging 

3  Lord  Stowell  observes  that  the  law  family  necessaries  upon  the  property  of 

intrusts  the  husband  not  only  with  a  both  spouses  do  not  deprive  the  husband 

certain  deg^ree  of  care  and  protection,  of  his  legal  consideration  as  head  of 

but  also  "with  authority  over  his  wife,  the  house.    Tyler  v.  Sanborn,  128  TIL 

He  is  to  practise  tenderness  and  affec-  136 ;  Tarborough  v.  State,  86  6a.  396. 
tion,  and  obedience  is  her  duty."    Oil-        >  1  Fraaer,  Dom.  Bel.  447, 452. 
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essential  to  the  mutual  comfort  of  husband  and  wife,  and  the 
well-being,  if  not  the  existence,  of  their  children.  But  to  this 
rule  there  are  obvious  exceptions.  The  wife  is  not  bound  to 
live  with  her  husband  where  he  is  imprisoned,  or  has  otherwise 
ceased  to  be  a  voluntary  agent  and  to  perform  the  duties  of  a 
husband  Nor  if  he  is  banished.  For  marriage  does  not  force 
the  parties  to  share  the  punishment  of  one  another's  crimes. 
This  was  the  rule  of  the  civil  as  it  is  that  of  the  common  law.^ 
And  in  general  such  causes  as  would  justify  divorce  in  any 
State  justify  the  innocent  party  in  breaking  off  matrimonial 
cohabitation  likewise.  But  partial  and  temporary  separation 
for  purposes  connected  with  the  husband's  profession  or  trade  — 
as,  for  instance,  where  he  is  an  army  officer  —  constitutes  no 
breach  of  the  marriage  relation  unless  continued  beyond  ne- 
cessary and  reasonable  bounds,  or  accompanied  by  negligence  to 
provide,  while  absent,  for  the  maintenance  of  wife  and  family. 
And  under  some  other  circumstances  cohabitation  may  be 
properly  allowed  to  cease  for  a  time  without  involving  the 
breach  of  marital  obligations.' 

§  36.  Breach  by  Desertion,  &o. ;  Duty  of  making  Cohabitation 
Tolerable.  —  This  subject  is  most  commonly  considered  where 
redress  is  sought  because  one  or  the  other  party  deserts,  —  such 
desertion  formerly  calling  for  the  restitution  of  conjugal  rights, 
but  in  these  days  furnishing  rather  a  cause  of  divorce  to  the 
injured  spouse,  not  to  speak  of  the  enlargement  of  an  aban- 
doned wife's  rights  and  responsibilities,  despite  the  rules  of 
coverture.  These  matters,  and  particularly  divorce  for  deser- 
tion, are  found  duly  considered  in  other  books,  and  the  duty 
of  matrimonial  adherence  more  fully  developed.^  We  observe 
here  that,  in  conformity  to  the  world's  customs  and  general 
principle,  it  is  the  wife's  actual  withdrawal  from  home  which 
admits  the  less  readily  of  a  justifying  explanation,  and  exposes 
the  pair  to  scandal.*    But  the  husband  may  be  at  fault  by  mak- 

1  Co.  Litt.  133;  1  Bl.  Com.  443;  1    tian  v,  Hnsband,  17  Martin  (La.)  60; 
Fraser,  Dom.  KeL  443 ;  3  Kent,  Com.    Watts  v.  Watts,  160  Mass.  464. 
154.  *  See  Schonler,  Hns.  &  Wife,  Part 

«  See  2  Kent,  Com.  181 ;  1  Fraser,  IX. ;  1  Bishop,  Mar.  &  Diy.  §f  771-810. 
Dom.  BeL  240  el  aeq,;  lb.  447 ;  Chre-        *  Ih,;  Starkej  v.  Starkey,  21  N.  J. 

Eq.  185. 
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ing  the  home  unfit  for  an  honeet  wife  to  occupy  with  dignity, 
or  by  turning  his  wife  out,  or  even  by  encouraging  her  to  leave 
it  when  it  was  right  that  she  should  remain.^  It  happens  often 
that  the  husband  instead  forsakes  the  home,  leaving  the  wife 
in  it,  such  withdrawal  being  rightful  or  wrongful  according  to 
the  circumstances.' 

Mere  frailty  of  temper  on  a  wife's  part,  not  shown  im  marked 
and  intolerable  excesses,  would  hardly  justify  a  husband  in 
withdrawing  the  protection  of  his  home  and  society.^  But  it 
is  held  that  the  wife's  violent  and  outrageous  behavior  justifies 
a  husband  in  seeking  divorce  from  bed  and  board,  and,  seem- 
ingly, in  leaving  her.*  The  moral  duty  of  living  together  in- 
volves, doubtless,  the  reciprocal  obligation  of  making  that  life 
agreeable,  according  to  the  true  status  of  the  married  parties ; 
but  the  extent  of  the  legal  duty  is  not  so  easily  definable. 
Upon  the  point  of  redress,  in  fact,  codes  widely  differ;  the 
practical  difficulty  being,  under  our  laws,,  that  married  spouses 
have  little  remedy  until  it  comes  to  the  last  extremity  of  di- 
vorce.^ Manifestations  of  bad  temper  on  one  side  must  nec- 
essarily weaken  the  duty  of  adherence  on  the  other;  extreme 
cruelty,  or  cruel  and  abusive  treatment  (which  on  a  husband's 
part  may  consist  in  mental  torturing,  and  not  in  physical  vio- 
lence alone)  is  now  frequently  made  a  legal  cause  of  divorce ; 
yet,  at  the  same  time,  mutual  forbearance  and  self-sacrifice  are 
essential  to  the  well-being  of  every  household;  marriage,  when 
rightly  considered,  working  a  harmony  of  character  by  the 
constant  attrition  to  which  the  two  natures  are  exposed;  and 
mere  bickerings  and  misunderstandings  ought  not  to  afibrd  legal 
cause  for  separation.  Ill-treatment,  too,  followed  by  a  peaceable 
and  on  the  whole  harmonious  life  together,  is  not  to  be  brought 
up  long  after  against  the  oifender.^ 

Under  this  head  we  may  add  that  the  duty  of  cohabitation 

1  McCormick  v.  McCormick,  19  Wis.  639.    Nor  eren  her  occasioDal  intern- 

172.  peraoce,  semblet  according  to  Heyes  o. 

3  McClorg'B  Appeal,  66  Penn.  St.  Hejes,  13  P.  D.  11. 
366.    See,  as  to  divorce  for  deaertion,         *  Lynch  v.  Lynch,  33  Md.  328. 
Schooler,  Hns.  &  Wife,  §§  515-523.  *  See,   as  to   dirorce   for   cruelty, 

*  Yeatman  v,  Yeatman,  L.  B.  1  P.  &  Schooler,  Hns.  &  Wife,  §§  507-514. 
D.  489 ;  Johnson  v.  Johnson,  49  Mich.         ^  lb, ;  49  Mich.  600. 
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or  adherence  is  not  fulfilled  bj  literal  or  partial  compliance. 
Thus  the  refusal  of  sexaal  intercourse  and  the  nuptial  bed, 
without  good  excuse>  is  a  serious  wrong  which  husbands,  at 
all  events,  are  disposed  to  construe  into  justifying  ground  for 
divorce.^    living  in  the  sanoe  house,  but  wilfully  declining 
matrimonial  intimacy  and  companionship,  is  per  se  a  breach  of 
duty,  tending  to  subvert  the  true  ends  of  marriage.    So,  too,  a 
husband  who  unreasonably  withdraws  cohabitation  from  his 
wife  may  be  deemed  guilty  of  legal  desertion,  even  though  he 
continue  to  support  her.^    But  sexual  intercourse,  the  use  of 
the  same  chamber,  or  the  occupation  of  the  same  bed  should 
be  mutually  regulated  with  considerations  of  health  as  well  as 
kindly  forbearance ;  and  a  husband  who  wantonly  abuses  his 
wife  so  as  to  inflict  needless  pain  and  injury  upon  her,  who  re- 
gards only  his  animal  cravings  and  disregards  her  health  and 
delicate  oi^nization,  is  guilty  of  legal  cruelty.^    Mere  prefer- 
ence, however,  for  living  apart,  founded  upon  agreeable  and 
convenient  considerations,  'ought  not,  even  though  one's  health 
might  be  the  better  for  it,  be  indulged  in  by  husband  or  wife.^ 
§  37.  The  Matiimonlal  Domicile.  —  As    there    must    be   a 
home,  so  th^e  is  also  a  matrimonial  domicile  of  the  parties 
recognized  by  universal  law.     And  the  husband,  as  dignior  per- 
sona^  has  the  right  to  fix  it  where  he  pleasea     The  wife's 
domicile  merges  in  that  of  her  husband.     Grotius  says :  "  Be 
damicilio  constituere  jus  est  marito.**^    But  this  applies  only  to 
the  real  domicile  of  the  husband ;  not  to  a  fictitious  place  of 
residence  which  he  may  take  up  for  a  special  purpose,  or  as  an 
involuntary  agent     In  a  genuine  sense  the  domicile  of  the 
husband  becomes  that  of  the  wife,  and  wherever  he  goes  she  is 
bound  to  go  likewise ;  not,  however,  unless  his  intent  be  bona 
fidt  and  without  fraud  upon  her  person  or  property  rights.*    In 

1  See  Schooler,  Hub.  h  Wife,  §  528 ;  569 ;  Majhew  9.  Mayhew,  61  Conn.  233. 

Sonthwiek    v.    Southwick,    97    Mass.  See  Shaw  v.  Shaw,  17  Conn.  189,  criti- 

327 ;   1   Bishop,  Mar.  &  Dir.  5th  ed.  cised  in  1  Bishop,  §  760. 
\  778.  ^  Morse  v.  Morse,  65  Yt.  112. 

s  YeBtaum  v.  Teataan,  L.  B.  1  P.  &        *  2  Kent,  Com.  181 ;  1  Fraser,  Dom. 

B.  489.  Rel-  240  ef  m^.  ;  75.  447. 

*  /&.;  Moores  v.  Moores,  1   C.  E.         ^1  Fraser^  Dom.  Rel.  447,  448;  I 

Green,  275 ;  Melrin  v.  Melvin,  58  N.H.  Bnrge,  Col.  &  For.  Laws,  260;  Wha^ 
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certain  cases  the  wife  may  perhaps  be  said  to  acquire  a  domi- 
cile or  legal  forum  for  divorce  and  similar  purposes.^  But  the 
exception,  if  it  exist,  is  limited  by  the  just  necessity.  To  a 
wife  living  apart  from  her  husband,  no  separate  domicile  is 
conceded  for  testamentary  purposes.'  Nor  does  a  change  of 
the  wife's  abode  change  the  husband's  or  the  matrimonial 
domicile.^  In  general,  where  husband  and  wife  live  together 
the  domicile  of  the  wife  follows  that  of  the  husband.^ 

§  38.  Same  Subject ;  Husband's  Right  to  establiah  Domicile. 
—  Any  contract,  therefore,  which  the  husband  may  make  Mrith 
his  wife  or  her  friends,  before  marriage,  not  to  take  her  away 
from  the  neighborhood  of  her  parents,  is  void.  Public  policy 
repudiates  all  contracts  in  restraint  of  such  marital  rights. 
There  might  be  circumstances  under  which  such  a  promise 
would  be  reasonable,  but  at  best  it  can  create  a  moral  obliga- 
tion only.  Nor  is  a  secret  compact  of  the  parties  before  mar- 
riage that  they  would  not  live  together  a  binding  contract  to 
supersede  their  open  vows  at  the  ceremony.*^  The  husband  has 
the  right  to  establish  his  domicile  at  any  time  wherever  he 
pleases,  and  the  wife  must  follow  him  through  the  world.*  If 
she  refuses  to  go  with  him,  his  own  conduct  being  upright  and 
honorable  in  the  premises,  she  places  herself  in  the  wrong,  and 
while  she  persists  he  is  not  bound  to  support  and  maintain 
,  her.^ 

But  the  courts  of  our  day  hesitate  often  to  apply  a  rule  so 
apparently  harsh  as  that  announced  in  the  last  sentence.  With 
the  increasing  regard  for  female  privileges  has  grown  up  a 
strong  disposition    to  reduce  the    husband's  right  over    the 

ton,  Confl.  Laws.  §§  43-47.     Se«  Von  Scholee  r.  Mnmj  Iron  Works  Co,,  44 

Hoffman  v.  Ward,  4  Redf.  Sarr.  244;  Iowa,    190;   Johnson   v.  Johnson,    13 

King  V.  Foxwell,  3  Ch.  D.  518 ;  Schouler,  Bnsh,  485 ;  Anderson  v.  Watt,  138  U.  S. 

Hos.  &  Wife,  §  60.    And  see  elemen-  694. 
tary  works  on  Domicile.  *  77  Ga.  84. 

>  See  Divorce,  /xwrf,  c.  17.  Some  •  Franklins. Franklin.  154 Mass. 515. 
States  nowincline  to  enlarge  a  separated         «  Hair  r.  Hair,   10  Rich.  Eq.  163; 

wife's  right  of  domicile.    43  La  Ann.  McAfee    r.    Kentucky    Univeisity,    7 

140;  129  lU.  386.  Bnsh,  135;    Gahn  v.  Darby,   36  La. 

a  Paulding's  WiU,  1  Tuck.  (N.  Y.)  Ann.  70. 
*7.  7  Babbitt  r.  Babbitt,  69  HI.    277 ; 

»  Porterfleld  v.  Augusta,  67  Me.  556 ;  Morse  v.  Morse,  65  Vt.  112. 
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matrimonial  domicile  to  a  sort  of  divisum  imperium.  And 
this  difficulty  becomes  aggravated  where  the  wife  has  the 
fortune  which  suppoits  the  family,  and  the  husband  has  not. 
The  question  is  not  new,  whether  reasonable  exceptions  to  this 
rule  may  not  exist;  as,  for  instance,  where  the  husband  pro- 
posed to  take  the  wife  into  an  enemy's  country  while  war  was 
waging,  or  on  a  journey  perilous  to  her  life.^  Such  exceptions 
may  be  justified,  it  is  generally  admitted,  on  the  ground  that 
the  wife  would  be  thereby  exposed  to  bodily  harm.  But 
whether  the  apprehension  be  that  of  personal  violence,  or  ill 
health  from  the  fatigue  of  a  journey  or  the  change  of  climate, 
little  favor  seems  to  have  been  shown  to  the  wife  either  at  the 
English  or  Scotch  law,  unless  the  circumstances  rendered  a 
change  of  domicile  on  her  part  equivalent  to  a  moral  suicide.^ 
At  the  present  day  a  rule  less  stringent  would  doubtless  be 
applied.  A  husband  would  not  be  permitted  to  remove  his 
wife  to  some  remote  and  undesirable  place  for  the  sake  of 
punishing  or  tormenting  her,  or  so  as  to  compel  her  to  stay 
alone  where  he  did  not  mean  to  reside  himself;  for  this  would 
not  be  fixing  the  matrimonial  domicile  with  honest  intent 
Nay,  more,  there  are  several  recent  decisions  in  this  country 
which  point  to  an  obligation  on  the  husband's  part  to  show 
reasonable  cause  why  his  wife  should  follow  him  when  he 
changes  his  abode.^ 

This  later  uncertainty  in  the  law  is  unfortunate.  Where 
a  pair  disagree  in  the  choice  of  a  home,  either  the  right  of 
decision  must  belong  to  one  of  them,  or  the  court  should  sit 
as  umpire.  No  one  has  suggested  that  the  wife  should  choose 
the  domicile,  nor  can  judicial  interference  be  well  called  in, 
except  to  divorce  the  parties.  Yet,  without  a  home  in  com- 
mon, of  what  avail  is  matrimony  ?  We  cannot  but  regret  that 
any  of  our  courts  should  seem  to  legalize  domestic  discord; 

1  Bojce  V.  Bojce,  23  N.  J.  Eq.  337.  hnsband  dealing  harshly  with  a  wife 

^  See  1  Fraaer,  Dom.  Rel.  448.  npon  an  nnfair  allegation  of  her  in- 

*  Bishop  9.  Bishop,  30  Penn.  St.  412 ;  sanity  may  be  compelled  to  support  her 

Gleason  v.  Gleason,  4  Wis.  64 ;  PoweU  at  the  house  of  her  own  sister  with 

V.  Powell,  29  Vt.  14S.    See  MofFatt  v.  whom  she  takes  refnge.    Senft  v.  Car- 

MofEatt,  5  Cal.  280 ;  Cntler  v.  Cutler,  2  penter  (1894),  R.  I. 
Brows.  (Pa.)  511 ;  43  HI.  App.  370.    A 
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that  there  should  be  good  American  authority  to  sanction  the 
wife's  refusal  to  accompany  her  husbeind  on  any  such  trivial 
pretext  as  ''the  dislike  to  be  near  his  relatives/'^  Perhaps, 
however,  the  harsh  remedy  usually  sought  to  be  applied  in 
modem  cases  —  divorce  for  the  wife's  wilful  desertion  —  may 
tempt  our  tribunals  to  relax  the  old  doctrine  of  conjugal  obe- 
dience for  her  benefit  For,  after  all,  the  decision  is  in  &vor  of 
prolonging  the  marriage  relation.^ 

§  39.  Domicile  relative  to  Alien  and  Citisen.  —  As  corollary 
of  the  general  proposition  already  announced,  it  is  held  that 
an  alien  woman  marrying  with  a  citizen  of  the  United  States 
becomes,  by  virtue  of  such  marriage,  a  citizen  also,  with  the 
usual  capacity  as  to  purchase,  descent,  and  inheritance;'  and 
that  of  aliens  intermarried,  if  the  husband  becomes  a  natural- 
ized citizen,  the  wife  in  like  manner  is  naturalized,  even  though 
she  has  not  yet  migrated  from  her  native  country.* 

§  40.  Change   of   Wife's    Name  by  Marzlage.  —  Marriage   at 

our  law  does  not  change  the  man's  name,  but  it  confers  his 
surname  upon  the  woman.  Until  a  decree  of  divorce,  giving 
a  married  woman  leave  to  resume  her  maiden  name,  goes  into 
full  effect,  or  widowhood  is  succeeded  by  a  new  marriage  and 

1  Powell  V.  PoweU,  29  Yt.  148.  correspondence  continued   until  1851, 

'  The  English  rale  as  to  the  wife's  when  the  hnsband  asked  her  to  reann^ 

dnty  of  adherence  stiU  continues  strict,  and  proTided  funds  for  her  passage,  but 

A  wife  petitioned  for  divorce  on  the  she  wrote  that  her  health  would  not 

ground    of   her    husband's   desertion,  permit  her  to  do  so.    Here  aU  oon«- 

The  facts   showed  that  shortly  after  spondence  and  intercourse  ceased  until 

her  marriage  she  went  with  her  hns-  1856,  when    an  allowance  was   again 

band  to  Jamaica,  where  he  held  an  ap-  effected  through  the  intervention  of  a 

pointment  from  which  he  derived  not  relative;   this  the   husband  continued 

more  than  £100  a  year,  and  in  conse-  until  1860,  and  then  stopped  it.     He 

quence  of  his  slender  income  she  had  appears  to  have  led  a  loose  life  after 

to  put  up  with  some  hardship.    Her  the  wife's  refusal  to  return.    The  court 

health  suffered,  and  in  less  than  a  year,  held  that  these  circumstances  did  not 

namely,  in  1846,  she  returned  to  Eng-  constitute  desertion  on  the  husband's 

land.    Her  husband  continued  abroad,  part,  nor  entitle  her  to  divorce.    Keech 

during  the  greater  part  of  the  time  at  v.  Keech,  L.  R.  1  P.  &  D.  641  (1868). 

Jamaica,  where  he  succeeded  in  gettmg  Adultery  being   proved,  however,  di- 

a  more  lucrative  appointment.    When  vorce  was  granted  on  that  ground, 
she  left    him  for    England    he  acted         «  Lnhrs  p,  Eimer,  80  N.  Y.   171; 

kindly  to  her,  promised  to  aUow  her  Kelly  ».  Owen,  7  Wall.  496. 
£30  a  year,  but  made  no  arrangement         *  Kelly  v.  Owen,  7  Wall.  496;  Head- 

for   a   permanent   separation.     Their  man  v.  Boee,  63  Ga.  468. 
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another  husband,  Bhe  goes  by  her  former  husband's  surname. 
This  is  English  and  American  usage.  And  with  this  actual 
marriage  name,  it  would  appear  that  a  wife  can  only  obtain 
another  name  by  reputation.^  But  in  consideration  of  the  rule 
that  a  person  has  the  right  to  be  known  by  any  name  he  or  she 
chooses,  proceedings  under  the  assumed  name  of  a  married 
woman  have  been  upheld  after  judgment;'  and  obligations 
incurred  by  or  with  third  parties  in  her  maiden  name  are  held 
mutually  binding.^ 

§  41.  Right  ^f  one  Spouse  to  the  other's  fikKslaty;  Suit  for 
Bntftcemant ;  Alienation  of  AffeotionB,  &o.  —  Each  spouse  is  en- 
titled to  the  society  and  companionship  of  the  other.  Inas- 
much as  the  husband  is  thus  entitled,  he  may  recover  his  wife 
from  any  person  who  would  withhold  or  withdraw  her  from 
him.  This  is  a  well-understood  principle  the  world  over > 
And  the  common  law  gives  him  the  right  to  sue  for  damages 
all  persons  who  seek  to  entice  her  away,  or  induce  her  to  live 
apart  from  him.^  But  in  such  cases  malice  and  improper  mo- 
tive are  always  to  be  considered;  and  parents  and  near  rela* 
tives  stand  on  a  different  footing  from  strangers.  So  is  the 
previous  conduct  of  the  husband  towards  his  wife  a  material 
element  to  be  considered ;  since  this,  and  not  the  interference 
of  others,  may  have  occasioned  the  separation.  It  is  one  thing 
to  actively  promote  domestic  discord,  but  quite  another  to 
harbor,  from  motives  of  kindness  and  humanity,  one  who  seeks 
shelter  from  the  oppression  of  her  own  lawful  protector.  A 
just  necessity  for  the  intervention,  honest  intent,  honest  advice, 
with  the  intent,  not  of  profiting  personally  by  the  separation 
or  divorcement  of  the  pair,  but  so  as  to  restore  harmony  or  do 
justice,  should  be  a  proper  defence  against  the  husband's  suit.® 

Yet  such  conduct,  whatever  the  motives,  is,  on  the  part  of 
male  strangers,  exceedingly  perilous,  generally  open  to  miscon- 

1  Fendall  r.  Goldsmied,  3  P.  D.  263.  Thompeon,    Wright,    686 ;    Babe    v. 

<  aark  V.  Clark,  19  KuiB.  522.  Hanna,  5   Ham.   530;  47  Barb.  120; 

'  Lane  v.  Dachac,  78  Wis.  646;  96  Fratini  v.  Caslini,  66  Vt.  273;  Rinehart 

Cal.  609.  V.  Bills,  82  Mo.  534 ;  BeirneU  v.  Smith, 

*  I  Fraaer,  Bom.  Bel.  240,  241.  21  Barb.  489;  30  Barb.  663;  Modisett 

*  1  Chitty,  Pleadini(,  91 ;    Hatche*  9.  McPike,  74  Mo.  636. 

•on  V,  Peck,  5  Johns.  196;  Friend  v.         ^  Taaker  v.  Stanley,  153  Maas.  148. 
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struction,  and  never  to  be  encouraged.  They  should  leave  the 
parties  to  their  lawful  remedies  against  one  another.  With 
parents  it  is  different  There  are  several  cases  in  the  American 
reports  where  a  father  is  not  only  held  to  be  absolved  from 
liability  for  sheltering  his  daughter,  who  has  fled  from  a 
drunken  and  profligate  husband,  but  even  stimulated  to  do  so. 
"  A  father's  house,"  says  Chancellor  Kent,  "  is  always  open  to 
his  children ;  and  whether  they  be  married  or  unmarried,  it  is 
still  to  them  a  refuge  from  evil  and  a  consolation  in  distress. 
Natural  affection  establishes  and  consecrates  this  asylum."  ^ 
But  this  does  not  justify  even  a  parent  in  hostile  interference 
against  the  husband:  for  the  tatter's  rights  are  still  superior; 
and  the  father  must  give  up  his  daughter  and  the  marriage 
offspring,  whenever  she  wishes  to  return,  unless  the  proper 
tribunal  has  decreed  otherwise ;  though  he  might,  we  suppose, 
by  fair  arguments,  urged  to  promote  her  true  good,  seek  to 
dissuade  her  from  returning.  The  parent  ought  to  be  free  to 
give  good  advice  honestly,  at  all  events,  to  a  married  daughter 
who  seeks  it  in  distress.  The  legal  doctrine  seems  to  be  this, 
that  honest  motives  may  shield  a  parent  from  the  consequences 
of  indiscretion,  while  adding  nothing  to  the  right  of  actual 
control,  —  the  intent  with  which  the  parent  acted  being  the 
material  point,  rather  than  the  justice  of  the  interference ;  that 
a  husband  forfeits  his  right  to  sue  others  for  enticement,  where 
his  own  misconduct  justified  and  actually  caused  the  separa- 
tion; but  that  otherwise  his  remedy  is  complete  against  all 
persons  whomsoever,  who  have  lent  their  countenance  to  any 
scheme  for  breaking  up  his  household.^ 

1  Hatcheson  r.  Peck,  5  Johns.  196.  his  own  home,  and  shonld  raise,  eda- 

See  also  Friend  i;.  Thompson,  Wright,  cate,    and    proTide   for   the  child    by 

636 ;  Bennett  v.  Smith,  21  Barb.  439 ;  appropriating  the  portion  of  property 

20  N.  Y.  Supr.  204  ;  Payne  v.  Williams,  formerly  intended  for  the  mother's' pro- 

4  Baxt.  583 ;  White  i;.  Ross,  47  Mich,  vision ;  that  he  shonld  not  be  liable  for 

172 ;  49  Mich.  529 ;  89  Tenn.  478.  having  enticed  the  wife  away ;  and  that 

3  A  corioos  case  of  this  sort  came  the  plaintiff  might  visit  his  wife  and 

before  the  Supreme  Court  of   North  child  not  exceeding  four  or  five  days  at 

Carolina  in  1849.    The  defendant  had  a  time.    The  wife  was  not  made  a  party 

enticed  away  the  wife  of  the  plaintiff,  to  the  contract,  though  it  appears  to 

The  two  afterwards  entered  into   an  have  been  made  with    her   approval 

agreement  that  the  defendant  should  The  plaintiff  afterwards  rescinded  the 

keep  the  plaintiff's  wife  and  child  at  agreement,  demanded   his   wife,  and« 
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Differences  of  sex  may  account  for  a  denial  of  the  enticement 
suit  to  the  wife,  though  her  right  to  her  husband's  society  is 
unquestionable.  Woman  claims  protection  where  man  acts  for 
himself.  There  is  some  contradiction  of  the  cases  on  this  point.^ 
With  the  increase  of  divorce  facilities  the  general  principle  of 
suing  for  enticement  may  part  with  some  of  its  force  even  for 
the  husband.^  The  right  of  action  for  criminal  intercourse  with 
one's  wife  rests  on  stronger  ground  than  mere  enticement^ 

upon  refusal  of  the  defendant  to  give  be  shown  to  hare  enticed  knowinglj 

her  np,  sned  him  in  damages.    The  and  directlj,  so  as  actiyely  to  interfere 

court  sustained  him;  pronouncing  the  with  a  wife's  privileges.     Waldron  v. 

contract  to  be  "neither  in  form  or  sub-  Waldron,  45  Fed.  Rep.  315.    Exem- 

stance  a  contract  for  a  separation,  but  plarj  damages  have  been  ruled  where 

simply  a  license  to  harbor  the  wife  and  the  injury  was  wanton  and  malicious, 

child,  securiug  the  defendant  against  45  Fed.  Rep.  815.    Other  States,  how- 

any  legal  responsibility  for  so  doing  ever,  oppose  this  whole  doctrine,  which 

until  vnthdrawn."    And  it  was  further  at  the  old  common  law  was  at  least  un- 

intimated  that  such  a  contract  was  ab-  developed.     Doe  v.  Roe,  82  Me    503 ; 

aolutely  void  as  against  public  policy.  Duffies  r.  Duffies,  76  Wis.  374 ;  Hester 

Barbee  v.  Armstead,  10  Ired.  530.    See  v.  Hester,  88  Tenn.  270.    In  Kroessin 

also  1  Burge,  CoL  &  For.  I^aws,  238,  for  v.  KeUer,  Minn.  (1895),  suit  for  crim. 

a  like  doctrine  at  the  civU  law.  con.  is  denied. 

The  father's  right  to  protect  his  own         >  A  wife  having  just  cause  for  sep- 

daughter  against  a  cruel  husband  is  aration  or  divorce   may    be   afforded 

strongly  asserted  in  some  of  the  latest  shelter  by  even  a  stranger,  acting  in 

cases.    88  Ky.  403.  good  faith.     Modisett  r.  McPike,  74 

^  Van   Amam  v.  Ayers,  67  Barb.  Mo.  636.    And  see  Tasker  v.  Stanley, 

644  ;  Logan  v.  Logan,  77  Ind.  558.    But  153  Mass.  148. 

see  Breman  v,  Paasch,  7  Abb.  (N.  Y.)         *  Michael  v.  Dnnkle,  84  Lid.  544;  2 

N.  Cas.  249 ;  Jaynes  v.  Jaynes,  39  Hun,  Ld.  Raym.  809 ;  7  Mod.  78 ;  2  Chitty, 

40;  26  Fed.  R.  13.  Pleading,  855.    The  husband  may  sue, 

Great  interest  is  taken  by  women  thus,  for  the  loss  of  his  wife's  society,  if 
in  this  subject,  according  to  the  he  has  not  renounced  bis  marital  rights, 
latest  American  decisions  (1884-1895).  although  such  criminal  converse  was 
Partly  upon  consideration  of  the  rules  without  her  consent,  and  caused  no 
of  common  law,  but  still  more  because  actual  loss  of  service.  Bigaouette  v. 
of  the  development  of  equal  companion-  Paulet,  134  Mass.  123 ;  Cross  v.  Grant, 
ship  in  marriage  under  the  policy  of  62  N.  H.  675.  Cf.  Neilson  r.  Brown,  13 
modem  legislation,  the  wife  has  been  R.  L  651.  That  the  plaintiff  and  his 
permitted  to  sue  other  persons  for  wrong-  wife  were  divorced  before  the  suit,  is  no 
fully  enticing  away  or  seducing  her  defence ;  nor  can  the  wife  give  such  con- 
husband,  by  the  rule  of  various  States  sent  to  the  seduction  as  will  bar  the 
in  recent  instances.  Haynes  v.  Nowlin,  husband's  right  of  action.  Wales  r. 
129  Lid.  581;  133  Lid.  886;  Foot  o.  Miner,  89  Lid.  118;  101  Lid.  160.  A 
Card*  58  Conn.  1 ;  Seaver  o.  Adams,  husband  may  attack  the  adulterer  whom 
(1890)  N.  H;  Warren  v.  Warren.  89  he  finds  engaged  in  the  criminal  act, 
Mich.  123,  with  citations;  Price  tr.  Price,  and  the  latter  has  no  right  to  defend 
(1894),  Iowa;  Bennett  v.  Bennett,  116  himself  with  a  deadly  weapon.  Drys- 
N.  T.  584.    But  the  rival  woman  should  dale  v.  State,  83  Ga.  744 ;  §  45,  note. 
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And  aside  from  debaucheiy  or  enticement,  the  husband's 
action  lies  for  the  alienation  with  bad  motives  of  his  wife's 
affections.^ 

§  42.  Husband's  Duty  to  render  Support.  —  This  subject 
will  be  considered  later  in  treating  of  the  wife's  necessaries, 
when  it  will  also  appear  that  our  married  women's  acts  tend 
to  certain  changes,  not  so  much  of  principle  as  application,  by 
extending  the  liability  for  fGunily  supplies  to  property  such  as 
wives  now  hold  to  their  separate  use.^  The  general  rule  of  law 
is  that  the  husband,  the  spouse  who  holds  and  fills  the  purse, 
is  bound  to  provide  the  family  support  and  means  of  living. 
The  style  of  support  requisite  —  of  lodging,  food,  clothing, 
medical  attendance,  and  the  like — is  such  as  befits  his  means 
and  condition  of  life.  A  wife  is  not  usually  justified  in  leaving 
her  husband  and  the  common  home  so  long  as  the  husband 
treats  her  kindly,  and  pro\ades  to  the  extent  of  his  ability,  even 
though  retrenchment  in  the  style  of  living  may  be  needful  from 
one  cause  or  another.^  And  it  is  his  habitual  conduct  in  this 
respect,  rather  than  some  isolated  instance,  which  should  be 
chiefly  regarded  in  a  divorce  for  his  neglect*  Pecuniary  in- 
ability to  support,  especially  when  proceeding  from  no  unkind- 
uess  or  indifference  on  his  own  part,  is  held  no  ground  for  a 
wife's  divorce.*^  Nor  is  his  saving  and  frugal  disposition,  where 
he  could  afford  to  be  liberaL*  But  reducing  the  wife's  comforts 
needlessly,  and  from  sinister  motives,  she  may  justly  complain 
of,^  and  criminal  prosecution  with  recognizance  is  found  to  aid 
the  common  law  of  the  wife's  power  to  pledge  credit  in  com- 
pelling a  competent  husband  to  support  his  family. 

§  43.  "Wlfe'i  Duty  to  render  Services.  —  The  wife's  obliga- 
tion to  render  family  services  is  at  least  co-extensive  with  that 
of  the  husband  to  support  her  in  the  family,  these  services  and 
the  comfort  of  her  society  being  in  the  fact  the  legal  equivalent  of 

1  Rinehait  v.  BiUb,  82  Mo.  534.  *  Brnner  v.  Braner,  70  Md.  105; 

a  Post,  §§  61-72.  Jewett  v,  Jewett,  61  Vt.  370. 

*  See  Skean  v.  Skean,  33  N.  J.  Eq.         «  Rnnkle  v.  Rankle,  96  Mich.  493. 
148 ;  JameB  v,  James,  58  N.  H.  266;         '  Bojce  v,  Bojce,  23  N.  J.  £q.  337. 

76  Iowa,  638.  And  see  Necessaries,  c  3 ;  also  People 

«  Jenness  v.  Jenness,  60  N.  H.  231.  v.  Petti t,  74  N.  T.  320 ;  Schoiiler,  Has. 
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such  support.^  Hence,  as  it  is  held,  the  wife  of  an  insane  man 
cannot  claim  special  compensation  out  of  his  estate  for  taking 
care  of  him,  even  though  such  were  the  express  contract  be- 
tween herself  and  the  guardian.^  Nor  can  a  wife  found  a  suit 
for  wages  promised  by  her  husband,  upon  the  marital  legislation 
giving  her  a  right  to  her  general  earnings.'  Doubtless  it  would 
be  bad  policj  to  permit  marital  services  on  either  side,  however 
meritorious,  to  become  a  matter  for  money  recompense,  and  to 
strike  a  just  balance  is  impossible. 

§  44.  Right  of  CaiaBtiBement  and  Correction.  —  Though  either 
spouse  may  be  the  more  dangerous  companion,  because  of 
greater  physique,  daring,  recklessness,  or  depravity,  nature 
gives  to  the  husband  the  usual  advantage.  In  a  ruder  state  of 
society  the  husband  frequently  maintained  his  authority  by 
force.  The  old  common  law  recognized  the  right  of  moderate 
correction,  which,  according  to  Blackstone,  was  deemed  a  privi- 
lege by  the  lower  orders  in  his  day.*  The  civil  law  went  still 
further,  permitting,  in  certain  gross  misdemeanors,  violent  flog- 
ging with  whips  and  rods.^  But  since  the  time  of  Charles  II. 
the  wife  has  been  regarded  more  as  the  companion  of  her  hus- 
band; and  this  right  of  chastisement  may  be  regarded  as 
exceedingly  questionable  at  the  present  day.  The  rule  of  per- 
suasion has  superseded  the  rule  of  force.  Few  cases  of  impor- 
tance are  to  be  found  on  this  subject.  In  England,  not  many 
years  ago,  where  a  wife  sought  divorce  from  bed  and  board  for 
cruelty,  it  was  shown  that  the  husband  had  spit  upon  her 
pushed  and  dragged  her  about  the  room,  and  once  slapped  her 
face ;  and  upon  this  proof  the  divorce  was  granted.®  The  right 
to  inflict  corporal  punishment  upon  the  wife  has  never  been 

1  Randall  v.  Randall,  37  Mich*  563,  Bhonld  not  do  other  dama^  to  her  per- 

per  Cooley,  J. ;  Grant  v.  Green,  41  Iowa,  eon  "  than  what  reasonably  belongs  to 

88 ;  Stimson,  §  6401.  her  husband  for  the  purpose  of  the  goT- 

*  Grant  v.  Green,  41  Iowa,  88.  emment  and  chastisement  of  his  wife 

»  Swetzer   v.    Kee,    146    111.    577 ;  lawfully." 
Blaechinska  v.   Howard    Mission,  130         ^  Flagellia  et/ubtiimsacriterperberare 

N.  T.  497.  uxarem.    See  1  Bl.  Ck>m.  445. 

<  1  Bl.  Com.  444, 445.    In  Adams  v.         ^  Saunders  v.  Saunders,  1  Rob  £c. 

Adams,  100  Mass.  365,  Chapman,  C.  J.,  549.    And  see  Schonler,  Hus.  &  Wife, 

states  the  old  form  of  the  writ  of  mppli-  §  507 ;  1  Bishop,  Mar.  &  Div.  5th  ed. 

eavU  for  protection  of  the  wife  against  §§  748,  754. 
her  hosUmd;   tIz.,  that  the  husband 
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favored  in  this  country,  and  its  exercise  would  now  generaUy 
justify  proceedings  for  a  divorce.  Indeed,  our  latest  State  de- 
cisions emphatically  deny  that  the  right  longer  exists  either  in 
England  or  this  country.*  It  may  be  added  that  the  wife 
should  not  chastise  her  husband  ;  nor  provoke  harsh  treatment 
by  her  own  violence,  foul  abuse,  and  misconduct* 

But  either  spouse  may  use  force  in  self-defence.  And  the 
husband  may  restrain  his  wife  from  acts  of  violence  against 
others  as  well  as  himself  in  person  or  property,  —  most  cer- 
tainly wherever  the  law  makes  him  answerable  in  damages  for 
her  misbehavior;*  and  may  prevent  her  unwarrantable  inter- 
ference with  the  due  exercise  of  his  parental  authority. 

§  45.  Husband's  Right  of  Gtentle  Restraint.  —  The  right  of 
gentle  restraint  over  the  wife's  person  rests  upon  better  author- 
ity than  that  of  chastisement.  The  right,  however,  depends 
upon  the  proposition  that  the  husband  is  digmor  persona.  And 
its  exercise  is  often  to  be  justified  in  the  courts  on  the  same 
grounds ;  namely,  that  the  husband  must  answer  to  others  for 
his  wife's  conduct  Blackstone  says  that  in  case  of  any  gross 
misbehavior  the  husband  can  restrain  his  wife  of  her  liberty. 
The  later  expression  of  Kent  is  that  he  may  resort  to  "  gentle 
restraint"^  Strong  instances  for  the  exercise  of  this  right  oc- 
cur where  the  wife  has  eloped  with  a  libertine,  and  the  hus- 
band wishes  to  bring  her  home;  or  where  she  purposes  an 
elopement,  and  he  seeks  to  prevent  it ;  or,  perhaps,  where  she 
goes  recklessly  into  lewd  company.^    Restraint  may  also  be 


1  Gholston  o.  Gholston,  31  Geo.  625  ;  T.  601 .  Divorce  has  been  granted 
PiUar  V.  PiUar,  22  Wis.  658  ;  Edmonds'  where  a  husband  repeatedly  threat- 
Appeal,  57  Penn.  St.  232 ;  Fnlgham  v.  ened  to  strike  and  kiU  his  wife.  60 
State,  46  Ala.  143 ;  Owen  v.  State,  7  Iowa,  397. 

Tex.  App.  329;  Gorman  v.  State,  42  «  Knight  r.  Knight,  31  Iowa,  451, 
Tex.  221 ;  I  Bishop,  §  754,  and  cases  and  cases  supra ;  Prichard  v.  Prichard, 
cited;  92  Ky.  452.  In  State  u.  Rhodes,  3  Swab.  &  T.  523  ;  Trowbridge  r.  Car- 
l  Phill.  (N.  C.)  453,  the  right  of  mod-  lin,  12  La.  Ann.  882. 
erate  correction  was  claimed.  But  the  •  2  Kent,  Com.  181 ;  People  v,  Win- 
opposite  rule  is  announced  in  the  later  ters,  2  Parker  (N.  Y.  Cr.),  10 ;  1  Bl. 
case  of  State  v.  Oliver,  70  N.  C.  60.  Com.  445;  Richards  v.  Richards,  1 
Corporal  chastisement  is  not  justified.  Grant,  389. 

though  the  wife  be  drunk  or  insolent.  *  2  Kent,  Com.  181 ;  I  Bl.  Com.  445. 

Commonwealth  v.  McAfee,  108  Mass.  ^  So  strongly  does  the  common  Liw 

458 ;  Pearman  v.  Pearman,  1  Swab.  &  detest  conjugal  unfaithfulness,  that  the 
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justified  where  the  wife  becomes  insane,  threatens  the  husband 
with  danger,  or  wantonly  destroys  his  property.^ 

So,  too,  the  husband,  by  virtue  of  his  marital  authority  over 
his  own  household,  might  be  allowed,  if  not  by  physical  force, 
at  least  by  moral  coercion,  to  regulate  her  movements  so  as  to 
prevent  her  from  going  to  places,  associating  with  people,  or  en- 
gaging in  pursuits,  disapproved  by  himself  on  rational  grounds. 
This  doctrine  has  been  asserted  in  England;  and  Mr.  Eraser 
carries  it  to  the  extent  of  forbidding  her  relatives  to  visit  her ; 
"for,"  he  observes,  "though  the  wife  may  be  very  amiable, 
her  connections  may  not  be  so."  ^  But  this  rule  is  to  be  laid 
down  with  great  caution,  and  it  may  be  considered  especially  un- 
popular in  America.  Mr.  Justice  Coleridge,  in  an  English  case, 
observes  that  the  husband's  right  must  not  be  exercised  un- 
necessarily or  with  undue  severity ;  and  that  the  moment  the 
wife,  by  her  return  to  conjugal  duties,  makes  the  restraint  of 
her  person  unnecessary,  such  restraint  becomes  unlawful.^ 

Our  modern  doctrine  is  that  force,  whether  physical  or 
moral,  systematically  exerted  to  compel  the  submission  of  a 
wife  in  such  a  manner,  and  to  such  a  degree,  and  during  such  a 
length  of  time,  as  to  injure  her  health  and  threaten  disease,  is 
legal  cruelty.^  And  in  quite  recent  instances  where  the  doctrine 
of  the  husband's  right  to  physically  constrain  his  wife  has  come 
up,  the  court  has  pronounced  practically  agcdnst  such  a  general 
right  on  his  part ;  thus  leaving  him  without  the  legal  means 
of  compulsion  by  imprisonment,  but  remitting  him  rather  to 
divorce  remedies.* 

§  46.  Regulation  of  Household,  Visitors,  &o.  —  Erom  the 
common-law  relation  of  husband  and  wife  it  follows,  as  our 
last  section  indicates,  that  the  general  regulation  of  a  house- 

hDBhand  who  kills  his  wife  or  her  para-  in  Waring  u.  Waring.  2  Hag.  Con.  153 ; 

monr  in  the  act  of  adnlterjr  is  onlj  gniltj  1  Eng.  £c.  210. 

of  manslaughter.  See  Regina  v.  Kellj,  *  Inre  Cochrane,  8  DowL  P.  C.  631. 
S  Car.  &  K.  814;  also  83  6a.  744.  *  Kelly  v.  Kellj,  L.  R  2  P.  &  D  31 ; 

J  8  Mod.  22;  lStra.477;  /n  re  Price,  Bailey  v.  Bailey,  97  Mass.  378.     See 

2  FoBt.  &  F.;  263;  State  v.  Craton,  6  Schouler,  Hns.  &  Wife,  §§  507-510. 
Ire.  164.    And  see  I  Bishop,  Mar.  &         ^  Reg.  v,  Jackson  (1891),  1  Q.  B. 

DiT.  §  756.  671 ;  Bnckiogham  v.  Bnckiogham,  81 

<  1  Fraser,  Dom.  Rel.  459.    This  oh-  Mich.  89. 
•ervation  was  made  hy  Lord  StoweU 

77 


§  46  THB  DOlfESTIC  RELATIONS.  [PABT  n. 

hold  is  the  privilege  of  the  husband,  who  is  its  lawful  head. 
The  wife  in  this  respect  is  to  be  viewed  as  his  representative 
or  executive  officer,  properly  intrusted  with  domestic  details, 
and  particularly  with  the  supervision  of  female  menials  and 
their  work.  Husbands  are  sometimes  blameworthy  in  the 
course  of  such  regulation  for  pettiness,  meanness,  and  incon^ 
siderateness  towards  their  wives.  And  yet  households  differ, 
and  legal  cruelty  cannot  readily  be  predicated  of  such  conduct 
further  than  that,  in  divorce  suits,  misbehavior  of  this  kind  is 
frequently  alleged  in  aggravation  of  actual  cruelty  otherwise 
practised,  and  so  as  to  give  body  to  the  latter  charge.  It  can- 
not be  called  cruelty  or  a  breach  of  marital  duty  justifying 
legal  interference,  for  a  married  householder,  however  large  his 
establishment,  to  take  the  settlement  of  the  little  bills  upon 
himself,^  or  the  hiring  and  discharge  of  the  servants. 

As  to  the  question  how  far  the  wife  is  bound  to  observe  the 
husband's  directions  in  entertainment,  the  choice  of  visitors, 
the  arrangement  of  the  rooms,  and  so  on,  the  English  rule  is 
still  strict,  or,  rather,  permissive  of  the  husband's  sway.  The 
wife  is  expected  to  conform  to  her  husband's  habits  and  tastes, 
even  to  his  eccentricities,  provided  her  health  be  not  seriously 
endangered  by  so  doing.  And  though  he  should  restrict  the 
calling  list  to  a  certain  set  agreeable  to  himself  alone,  or  inter* 
diet  intercourse  with  her  family,  or  prevent  her  from  paying  a 
visit  to  his  own  relatives,  all  of  which  we  may  well  presume  to 
be  unkind  and  unreasonable,  yet  this  alone  is  not  sufficient 
ground  for  divorce.'  Nor,  as  it  has  been  held  in  this  country, 
would  divorce  be  granted  simply  because  he  had  forbade  her 
to  attend  a  particular  church  of  which  she  was  a  member.^ 
Modem  American  precedent,  however,  on  all  these  points  is 
quite  scanty.    And  whether  the  husband  can  allege  miscon- 

1  Etehb  v.  Evans,  1  Hag.  Con.  85,  *  Lawrence  v.  Lawrence,  3  Paige, 

115.  267.    See  74  Tex.  414. 

s  Neeld  v,  Neeld,  4  Hag.  Ec.  208 ;  A  wife  cannot  stipulate  for  giving 

D'Aguilar  v.  D'Agailar,  1   Hag.  £c  any  one  a  home  in  the  matrimonial 

778;  Waring  v.  Waring,  2  Hag.  Con.  household   aside   from  her  hnsband's 

153;  Shaw  V.Shaw,  17  Conn.  189;  Fnl-  wishes.    78  Mich.    17.    Bat   she  can 

ton  V.  Fnlton,  36  Mo.  517.  license  one  to  enter  while  her  husband 

is  awaj.    31'  Neb.  540. 
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duct  against  his  wife  or  obtain  redress  on  his  part,  if  she  rebels 
against  oppressive  discipline  of  this  kind,  is  extremely  doubt- 
ful Whims  and  caprices  of  the  husband,  submission  to  which 
endangers  the  wife's  health,  need  not  be  obeyed,  and  may 
even  be  relieved  against  as  legal  cruelty;^  and  perhaps  the 
former  should  be  said  of  constraint  upon  religious  worship  aa 
the  worshippei^s  conscience  dictates;  for  the  husband's  right 
to  manage  his  house  and  wife  must  doubtless  be  understood  to 
have  rational  limits. 

§  47.  CiiBtody  of  Chiiaren.  —  The  custody  of  children  be* 
longed  at  common  law  to  the  father.  Blackstone  observes: 
"  A  mother,  as  such,  is  entitled  to  no  power,  but  only  to  rev- 
erence and  respect"'  But  by  an  English  statute,  passed  in 
1839,  the  court  of  chancery  is  permitted  to  interfere  and  award 
the  custody  of  children  to  such  parent  as  may  be  deemed  most 
suitable.  Its  special  object  was  to  enable  married  women  who 
should  be  ill-treated  by  their  husbands  to  assert  their  rights 
without  the  fear  of  being  separated  from  their  ofispring.^  In 
this  countiy  the^tendency  of  legislation  is  to  place  the  wife 
upon  a  more  equal  footing  with  her  husband  in  this  respect,  so 
that  husband  and  wife  together  shall  have  in  their  children  a 
joint  interest  and  control,  which  the  courts  are  to  regard  as 
distinct  only  when  the  welfare  of  these  tender  beings  makes 
judicial  intervention  necessary;^  in  which  event  the  child's 
own  good  may  be  treated  as  even  paramount  to  the  wish  t3f 
either  parent 

§  48.  Remedies  of  Spouses  against  eaoh  other  for  Breach  of 
Matrimonial  Obligations.  —  As  no  legal  process  can  safely  be 
enforced  to  compel  husband  and  wife  to  live  together,  against 
the  will  of  either,  so  the  peace  of  society  forbids  that  they 
should  sue  one  another  in  damages  for  breach  of  the  marital 
obligations.  Here  again  is  marriage  mi  generis^  and  not  like 
other  contracts.    But  the  failure  of  the  one  to  perform  recog- 

1  Kellj  V.  KeUj,  L.  B.  2  P.  &  D.  31 ;        *  See  post,  Parent  &  Child,   c.  3, 

1  Bishop,  §  758.  where  the  subject    is  considered   at 

*  1  b1  Com.  453.  length,  as  more   appropriate  to  that 

*  2  &  3  Vict,  c  64 ;  Warde  «.  Wazde,   branch  of  the  family  law. 

2  Ph.  786. 
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nized  duties  may  sometimes  absolve  the  other  from  certain 
corresponding  obligations.  Thus,  if  the  wife  leaves  her  home 
without  justifiable  cause,  the  husband  may  refuse  to  support 
her.^  If  the  husband  is  cruel,  or  makes  his  home  unfit  for  a 
chaste  woman  to  live  in  (which  is  a  species  of  cruelty),  the  wife 
may  leave  and  compel  him  to  support  her  elsewhere^  This  is 
well-recognized  law.  In  general^  however,  such  violation  ot 
marital  obligations  is  effectually  punishable,  not  by  enforcing 
them,  as  in  the  old  English  suit  for  restitution  of  conjugal  rights 
which  is  not  recognized  in  the  United  States,  but  by  putting  an 
end  to  the  relation  altogether ; '  a  confession  that  government 
through  the  courts  proves  unequal  to  the  task  of  protecting 
the  marriage  union>  And  it  is  in  the  modern  proceedings  for 
divorce  that  we  now  find  the  subject  of  marital  obligations  most 
frequently  discussed,  with,  however,  a  bias  towards  the  con- 
struction of  the  divorce  statutes  themselves. 

Husband  and  wife  may  be  indicted  for  assault  and  battery 
upon  each  other.^  This  is  a  means  of  redress  not  unfrequently 
sought  against  cruel  husbands,  especially  among  those  of  low 
surroundings,  where  drunkenness  is  common,  and  religion  treats 
divorce  for  cruelty  with  disfavor ;  and  a  husband  who  beats  his 
wife  inexcusably  may  be  convicted  of  this  offence.®  So,  too, 
the  offending  spouse  may  be  bound  to  keep  the  peace.  For  un- 
reasonable and  improper  checks  upon  her  liberties,  the  wife 
may  have  relief  on  Juzbeas  corpus.    But  the  writ  is  not  available 

1  2  Kent,  Com.  147 ;  Manbj  v.  Scott,  State  v.  Mabiej,  64  N.  C.  592 ;  Whipp 

1  Mod.  124;  1  Bl.  Com.  443.  v.  State,  84  Ohio  St.   87;   Tucker  v. 

>  Hoaliston  v.  Smyth,  8  Bing.  127.  State,  71  Ala.'842. 

And  see  c.  8,  aji  to  wife's  necessaries.  *  In  North  Carolina,  where  the  right 

*  See  1  Bishop,  Mar.  &  Diy.  §  771 ;  to   moderately  chastise    has  been   so 

1   Fraser,  Dom.  ReL  452 ;  Adams  v,  reluctantly  yielded,  it  is  admitted  that 

Adams,    100    Mass.    865;    Briggs   v,  if   the  circnmstances   involve    malice, 

Briggs,  20  Mich.  34 ;  Schonler,  Hub.  &  cruelty,  or  the  infliction  of  permanent 

Wife,  §§  72-77.  injury  upon  the  wife,  the  husband  may 

^  It  is  worth  considering  whether  properly  be  convicted  of  assault  and 

more  effort  might  not  be  made  to  sus-  battery.    State  v.  Oliver,  70  N.  C.  60. 

tain  conjugal  rights  by  judicial  inter-  But  in  this  State  trivial  complaints  are 

vention  in  the  direction  of  reconciling  not  favored.     And  a  sentence  to  im- 

spouses  to  one  another,  requiring  the  prisonment  for  five  years  in  an  aggra- 

offending  party  to  give  bonds,  or  the  vated   case   was   lately   considered   a 

like.  "cruel     and     unusual"    punishment. 

ft  Bradley  v.   State,   Walker,  156;  State  v.  Driver,  78  N.  C.  423. 
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for  the  hosband  to  secure  the  peison  of  his  wife,  voluntarily 
absenting  herself  from  his  house.^ 

§  49.  The  Bponse  as  a  Criminal;  Private  Wrongs  and  Pobllo 
Wron^i  oomparad. — We  shall  find  the  doctrine  of  coverture 
aitecting  the  liability  of  a  married  woman  for  her  fraud  or 
injury,  so  that  her  husband  must  respond  to  others  in  damages 
for  her.'  But  here  the  private  wrong  and  the  public  wrong 
stand  contrasted.  The  immunity  of  the  wife  does  not  extend 
to  criminal  prosecutions.  For,  as  Blackstone  observes,  the 
union  is  only  a  civil  union.'  Or,  to  come  more  to  the  point, 
it  would  be  cruel  and  unjust  to  punish  one  person  for  the 
crime  of  another,  or  even  to  compel  the  two  to  bear  the  penalty 
together;  while  it  would  be  impolitic,  as  well  as  unjust,  to 
allow  any  relation  which  human  beings,  morally  responsible, 
might  sustain  with  one  another,  to  absolve  either  fix>m  public 
accountability.  Here  coverture  as  a  theory  contradicts  itself 
by  leaving  the  wife  answerable  alone  for  her  crimes,  just  as 
a  single  woman.  The  utmost  the  law  can  do  is  to  furnish  a 
presumption  of  innocence  in  her  favor  in  cases  where  the  co« 
ercion  of  her  husband  may  be  reasonably  inferred. 

§  50.  Preaqmption  of  Wlte'a  Coeroion,  how  far  oarrled  —  This 
indulgence  of  presumed  innocence,  it  is  said,  is  carried  so  ftir  as 
to  excuse  the  wife  from  punishment  for  thefts  burglary,  or  other 
civil  offences  "  against  the  laws  of  society,"  when  committed  in 
the  presence  or  by  the  command  of  her  husband ;  but  not  so 
as  to  exculpate  the  wife  for  moral  ofifences.  For  mala  proMbita 
she  is  not  punished ;  for  mala  in  se  she  is.  Such  a  distinction 
is  variable  and  somewhat  shadowy ;  the  line  seems  to  be  drawn 
more  wisely,  if  at  all,  between  such  heinous  crimes  as  murder 
and  manslaughter,  and  the  lighter  offences.^  And  the  better 
opinion  is,  decidedly,  that  at  the  most  coercion  is  only  a  pre- 
sumption, which  may  be  rebutted  by  evidence  to  the  contrary.^ 

1  £r/iar<flSuidiland,13E. L.&Eq.  *  Seepofff,e.4. 

463.    See  Adams  v.  Adams,  100  Mass.  *  1  Bl.  Com.  443. 

365,  as  to  the  old  writ  of  nqtplicami  *  2  Kent,  Ck>m.  11th  ed.  160;  4  Bl. 

formerly  issoed  for  proteetion  of  the  Ck>m.  S8,  89,  and  Christian's  notes ;  1 

wife  against  her  hnshaad ;  Beg.   «.  Hawk.  P.  C.  b.  1,  eh.  1,  |  9 ;  1  Rnss. 

Jackson  (1S91),  1  Q.  B.  071 ;  SI  Mich.  Crimes,  lS-34. 

89.  *  2  Kent,  Com.  11th  ed.  150;  State 
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The  presumption,  therefore,  that  in  the  less  heinous  crimes 
committed  by  the  wife  in  her  husband's  presence,  the  wife  acts 
under  the  husband's  coercion,  may  in  any  case  be  repelled  by 
suitable  proof;  and  when  it  is,  the  wife,  as  one  acting  sui  juris, 
must  be  held  responsible  for  the  wrong  done  by  her  in  her 
husband's  company.  This  is  the  true  rule.  Husband  and  wife 
may,  therefore,  both  be  indicted  and  convicted  of  any  crime 
where  it  appears  that  both  were  guilty  of  the  offence  and  the 
wife  was  not  coerced.^  In  most  of  the  latest  cases  where  the 
wife  is  indicted,  the  presumption  of  coercion  has  been  regarded 
as  something  to  be  easily  rebutted,  especially  in  that  numerous 
class  of  cases  which  relate  to  the  illegal  sale  of  liquors,  a  busi- 
ness in  which  married  women  frequently  engage  understand- 
ingly.^  And  where  the  crime  is  heinous,  and  the  presence  and 
command  of  the  husband  do  not  concur,  a  jury  may  i-eadily  find 
the  wife  independently  guilty.*  Woman  shrinks  naturally  from 
committing  the  bolder  crimes,  yet  a  woman  may  be  principal 
in  a  murder.*  A  wife  who  committed  larceny  by  her  husband's 
bare  command,  when  he  was  not  present,  has  been  held  liable 
therefor ;  and  our  present  tendency  is  to  refuse  exculpation  to 
the  wife  unless  the  husband  commanded  and  was  near  enough 
besides  to  exert  directly  his  marital  influence  upon  her  partici- 
pation in  accomplishing  the  particular  crime.^ 

V.  Parkerson,  1  Strobh.  169;    1  Russ.  tim  and  told  him  to  keep  stiU,  while  her 

Crimes,  22 ;  2  Lew.  C.  C.  229 ;  Uhl  v,  hasband  and  a  confederate  rifled  his 

Commonwealth,  6  Gratt.  706 ;  Wagener  pockets,  a  verdict  of  independent  goilt 

V.  Bill,  19  Barb.  821;  cases  infra;  1  against  her  was  sustained. 
Greenl.  Et.  10th  ed.  §  28.  *  A  wife  who  acts  as  principal  with 

1  Goldstein  v.  People,  82  N.  Y.  231 ;  her  husband  in  a  murder  may  be  held 

Muiyeyi;.  State,  43  Ala.  316;  State  v.  liable  accordingly.    Bibb  v.  State,  d4 

Potter,  42  Vt.  495;  People  v.  Wright,  Ala.  31.    As  to  keeping  a  disorderly 

38  Mich.  744 ;  State  v.  Camp,  41  N.  J.  house,  see  133  Mass.  381.   As  to  forgery, 

L.  306 ;  42  Fed.  317.  see  97  N.  Y.  126. 

«  See  State  ».  aeaves,  69  Me.  298;         »  Seller  v.  People,  77  N.  Y.  411 ; 

Commonwealth  v.  Tryon,  99  Mass.  442;  State  w.  Camp,  41  N.  J.  L.  306;  State 

Commonwealth  v.  Pratt,  126  Mass.  462.  r.  Potter,  42  Vt.  495 ;  Commonwealth 

•  Presumption  of  coercion  rebutted  v,  I^wis,  1  Met.  151 ;  Commonwealth 
in  a  murder  case,  where  a  wife  had  con-  v.  Feeney,  12  Allen,  560 ;  Common- 
spired  with  her  husband  to  commit  wealth  v.  Mnnsey,  112  Mass.  287;  Ed* 
robbery.  Miller  v.  State,  25  Wis.  384.  wards  ».  State,  27  Ark.  494.  See 
In  People  ».  Wright,  38  Mich.  744,  further,  Schouler  Hus.  &  Wife,  §§  76- 
where  a  wife,  participating  with  her  78;  13  E.  I.  535,  537 ;  133  Mass.  580. 
husband  in  a  robbery,  throtded  the  vic- 
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§  51.  Offences  against  the  Property  of  One  Another.  —  Pub- 
lic policy  forbids  that  either  spouse  should  molest  the  person 
of  the  other  with  impunity,^  But  as  to  the  property  of  a 
spouse  while  cohabitation  lasts  our  law  pursues  a  distinction. 
Accordingly,  it  is  well  established  that  the  wife  cannot  be 
found  guilty  of  stealing  the  goods  of  her  husband,  inasmuch  as 
she  resides  with  him  and  has  possession  of  the  goods  by  virtue 
of  the  marriage  relation.'  And  as  to  the  husband,  whose  legal 
possession  and  control  of  his  wife's  property  during  wedlock  is 
far  stronger^  it  is  held  that,  not  even  upon  the  ground  that  a 
certain  building  was  his  wife's  separate  property,  can  he  be 
convicted  of  arson  for  setting  it  on  fire.^  But  where  a  third 
person,  though  at  the  wife's  instigation,  forcibly  removes  from 
the  house  goods  belonging  to  the  husband,  the  latter  may  sue 
him  for  the  tort.^ 

§  52.  Mntaal  Disability  to  Contract,  Bne,  &c.  — Husband  and 
wife  cannot  make  gifts  or  sales  to  one  another  during  coverture, 
though  the  same  parties  might  have  done  so  before  and  in  con- 
templation of  marriage*  Nor  can  they  in  other  respects  con- 
tract or  enter  into  covenants  with  one  another.  Nor  can  one 
sue  the  other.^  But,  as  we  shall  hereafter  see,  equity  and 
modem  legislation  introduce  a  difTerent  principle.  This  disa- 
bility of  the  spouses  to  sue  one  another  is  not  merely  the  tech- 
nical one  that,  under  the  old  procedure,  husband  and  wife  must 
join,  but  is  founded  on  the  principle  that  husband  and  wife  are 
one.®  There  is  sound  policy,  moreover,  in  discouraging  the  pair 
from  making  of  their  matrimonial  bickerings  a  cause  of  action 

^  See,  e,^.,  88  to  remedies  for  assault  *  Bams  v.    Kirkpatrick,  91    Mich. 

and  battery  supra,  §  48.    Otherwise  as  364,  where  the  offender  was  the  wife's 

to  a  spoase's  libel,  slander,  etc.     16  brother. 

Q.  B.  D.  772.  *  Lord    Hardwicke,   in    Lannoj  v. 

*  Qneen  v.  Kenny,  2  Q.  B.  D.  307 ;  Duchess  of  Athol,  2  Atk.  448 ;  1  Bl. 
Lamphier  v.  State,  70  Ind.  317.  And  Com.  442;  2  Kent,  Com.  129.  The  mar- 
see  86  Ga.  773.  ried  women's  acts  in  this  country  have 

*  Snyder  v.  People,  26  Mich.  106.  changed  the  common  law  greatly  as  to 
Modem  American  statutes  frequently  the  mutual  right  of  suit.  And  see,  as 
change  this  last  rule.  See  Schouler,  to  modem  rules,  e.  14,  post,  Transac- 
Hns.  &  Wife,  Appendix.    And  see  Ih,  tions  between  Hosband  and  Wife. 

f§  78,  79.    In  Beasley  v.  State  (1894),         •  Blackbnm,  J.,  in  Phillips  v.  Bar- 
Ind.,  a  husband  was  held   criminally    net,  1  Q.  B.  D.  436. 
answerable  for  larceny  of  his  wife's 
propertT. 
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for  damages  against  one  another.  However  it  may  be  at  this 
day,  therefore,  as  to  actions  of  contract^  or  proceedings  iu  equity, 
arising  out  of  their  distinct  property  relations,  the  wife  has  no 
cause  of  action  in  damages  against  her  husband  for  a  pure  tort 
committed  upon  her  person  during  the  marriage  relation,  such 
as  assault  or  false  imprisonment  And  as  the  objection  to  such 
actions  is  not  merely  one  of  procedure,  the  £act  that  she  has 
since  procured  a  divorce  will  not  enable  her  to  bring  such  a 
suit.^ 

§  53.  Mutual  Disquallfloatlon  as  'Witneaaea.  — « One  of  the 
most  important  of  the  mutual  disabilities  of  the  marriage  state 
is  the  disqualification  of  husband  and  wife  to  testify  as  wit- 
nesses in  the  courts  for  or  against  one  another.  Blackstone 
places  this  prohibition  on  a  technical  ground,  —  unity  of  the 
person ;  for,  he  says,  if  they  testify  in  behalf  of  one  another, 
they  contradict  the  maxim,  "Nemo  proprUt  causd  testis  esse  debet;  " 
and,  if  against  one  another,  that  other  maxim,  "  Nemo  tenetur  se 
ipsum  accusare"^  He  also  suggests  interest  a§k  toother  ground 
for  the  rule ;  and  this  doubtless  is  a  good  oiik^  ■:  But  a  more 
solid  reason  than  either  is  that  of  public  policy.  *'The  happi- 
ness of  the  married  state,"  says  Mr.  Greenleaf,  "requires  that 
there  should  be  the  most  unlimited  confidence  between  husband 
and  wife  ;  and  this  confidence  the  law  secures,  by  providing  that 
it  shall  be  kept  forever  inviolable ;  that  nothing  shall  be  ex- 
tracted from  the  bosom  of  the  wife  which  was  confided  there  by 
the  husband/'  * 

So  unyielding  is  this  rule  that  mutual  consent  will  not 
authorize  the  breach  of  it.^  Whether  the  suit  be  civil  or 
criminal,  in  law  or  at  equity,  it  matters  not.  Form  yields  to 
substance  in  procedure,  for  the  sake  of  excluding  such  testi- 

1  PhUlips  V.  Bamet,  1  Q.  B.  D.  436 ;  lee  v.  McLoon,  16  Gray,  4S8,  prefer*  to 

Abbott  u.  Abbott,  67  Me.  804.    A  wife  consider  that  interest,  mote  than  policy, 

cannot  prosecute  her  husband  for  an  determined  the  question   at   common 

assault  upon  the  person  of  their  daugh-  law. 

ter.    People  ».  Westbrook,   94  Mich.  *  1  GreenL  Evid.  §  840,  and  cues 

^^^'  cited;   Lord  Hardwicke,  in  Barker  v. 

a  1  Bl.  Com.  443.  Dixie,  Cas.  temp.  Hardw.  264 ;  Davis  p. 

•  1  GreenL  Evid.  §  254.    See  also  2  Dinwoody,  4  T.  R.  679,  per  Lord  Ken- 

Kent,  Com.  178-lSO,  to  the  same  effect,  yon ;  contra,  Pedley  v.  Wellesley,  3  Car. 

But  apparently  Chapman,  J.,  in  Peas-  &  P.  558;  2  Kent,  Com.  179. 
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mony.  And  after  coverture  has  terminated  by  death  or  di- 
vorce, still  the  prohibition  lasts  as  to  all  which  took  place 
while  the  relation  existed.^  The  disability  of  the  husband  is 
in  this  respect  as  great  as  that  of  the  wife.^  The  rule  applies 
alike  to  evidence  of  declarations  made  by  husband  and  wife 
for  or  against  one  another,  and  to  their  testimony  in  person.^ 
Nor  is  a  wife  a  competent  attesting  witness  to  a  will  which 
contains  a  devise  to  her  husband ;  ^  nor  one  claiming,  as  widow, 
the  right  to  admimster,  competent  to  establish  her  marriage.^  Nor 
are  the  spouses  competent  witnesses  for  or  agcdnst  one  another 
in  a  soit  for  divorce  on  the  ground  of  adultery,  nor  in  proceed- 
ings for  bigamy  against  one  of  them.^  And  it  is  said  that  the 
law  guards  the  marital  confidence  of  silence  as  well  as  that  of 
communication^ 

This  rule  of  exclusion  applies  only  to  persons  occupying  the 
bona  fide  relation  of  husband  and  wife ;  not,  of  course,  to  a  mis- 
tress, or  parties  in  immoral  cohabitation.  But  at  the  same 
time  the  courts  lean  kindly  towards  prima  fade  marriages,  and 
make  no  rigid  investigation.^  The  policy  of  the  rule  is  evi- 
dently to  treat  as  privileged  communications  all  that  passes 

1  Monxoe    v.   TVistleton,   cited    in         ^  Sullivan  v.  SaUivan,  106  Mass.  474. 

Arenon  v.  Lord  Kinnaird,  6  East^  192;  The  Massachnsetts  rale  is  contmrj  to 

Doker  v.  Hasler,  Rj.  &  M.  198 ;  Stein  that  of  New  York  and  Maine.    See  an- 

9.  Bowman,  13  Pet.  223 ;    1    Greenl.  thorities  cited  in  this  case. 
Eyid.  §  337.    See  also  Teny  v.  Bel-        *  Redgrave  v.  Redgrave,  88  Md.  93. 
Cher,  1  Bailej,  568;  State  v.  Jolly,  3         ^  Marsh  v.  Marsh,  29  N.J.  £q.  396  ; 

Dev.  &  Bat.  110;  Cioee  v.  Rutledge,  81  Finn  v.  Finn,  19  N.  Y.  Snpr.  339 ;  Peo- 

m.  266;  Woodv.  Shurtleff,46  Vt.525;  pie  v.  Houghton,  41  N.  Y.  Supr.  501. 

89  N.  C.  559;  78  Afak  425 ;  Maynard  But  see  State  v.  Bennett,  31  Iowa,  24. 
9.  Vinton,  59  Mich.  139;  1  Barb.  392.         1  Goodrum  v.  State,  60  6a.  509. 
Bat  see  Dickerman  o.  Gtavee,  6  Gush.         *  1  GreenL  Evid.  §  339,  and  cases 

308.  cited;  2  Stark.  Evid.  400;  BuU.  N.  P. 

^  See  cases  cited  in  1  Greenl.  Evid.  287 ;   Campbell  v.  Twemlow,  1  Price, 

§  384^    And  see  Torner  v.  Cook,  36  81.    So  as  to  the  wife  of  a  freedman. 

Ind.  129 ;  Richards  v.  Burden,  31  Iowa,  Hampton  r>.  State,  45  Ala.  82.    The  rule 

305;  Rea  v.  Tucker,  51  Bl.  110;  Sue-  of  exclusion  does  not  extend  toamis- 

eeasion  of  Wade,  21  La.  Ann.  343.    The  trees  or  the  husband  of  one's  paramour, 

wife  is  not  competent  to  prove  an  cdihi  Dennis  v.  Crittenden,  42  N.  Y.  542 ; 

for  her  husband  hi  a  criminal  prosecn-  Mann  v.  State,  44  Tex.   642 ;  Hill  v. 

tion.    Miller  9.  State,  45  Ahk  24.  State,    41   Ga.    484;    Rickerstriker   t*. 

>  1   Greenl.  Evid.  f  341 ;   6  T.  R.  State,  31  Ark.  207 ;  State  v.  Brown,  28 

680 ;   7  T.  R.  112 ;  Kelly  v,  SmaU,  2  La.  Ann.  279.    See  further,  Schouler, 

Esp.  716  ;  Brown  v.  Wood,  121  Mass.  Hus.  &  Wife,  §  83. 
137 ;  Schouler,  Hns.  &  Wife,  §  83. 

85 


§  58  THE  DOMESTIC  BELATIONS.  [PABT  II. 

between  persons  supposing  themselvea  lawfully  married,  and 
at  all  events  not  to  prejudice  the  rights  of  the  innocent  party 
to  an  invalid  marriage ;  but  the  rule  has  not  always  been  car- 
ried to  such  an  extent  Some  exceptions  exist  to  the  rule, 
founded  mainly  on  considerations  of  public  policy.^ 

There  have  been  important  changes  introduced  into  the 
law  of  evidence  in  some  pails  of  this  country  by  statute ;  such 
as  permitting  interested  persons  to  testify  in  their  own  suits. 
Where  the  old  doctrine  prevails,  the  exclusion  of  the  hus- 
band, by  reason  of  direct  interest,  operates  to  exclude  his 
wife  likewise.^  So  the  husband  cannot  be  a  witness  in  a  con- 
troversy respecting  his  wife's  separate  estate,  though  in  respect 
to  other  parties  concerned  he  might  be  competent ;  ^  and  this, 
too,  is  changed  by  legislation.  The  English  Evidence  Act  of 
1853,  16  &  17  Vict  c.  83  (which  has  been  substantially  enacted 
in  most  parts  of  this  country)  renders  husbands  and  their 
wives  competent  and  compellable  witnesses  for  each  other,  ex- 
cept in  criminal  cases  and  in  cases  of  adultery;  but  neither 
shall  be  compelled  to  disclose  communications  made  during 
marriage  *  On  the  whole,  the  prevailing  tendency  of  late  years 
in  both  England  and  America  has  been  to  regard  domestic  con- 


1  2  Rufis.  on  Crimes,  605,  606 ;  1  Bl.  Ab  where  the  hnsband  dealt  with  the 

Com.  443 ;  1  Greenl.  Evid.  §  343,  and  wife's  separate  property  as  her  agent, 

cases  cited  in  note ;  Schooler,  Has.  &  Chesley  v,  Chesley,  54  Mo.  347 ;  Menk 

Wife,  §  84,  and  cases  cited.    One  spouse  v.  Steinfort,  39  Wis.  370.    Bat  cf .  Robi- 

may  testify  as  to  a  criminal  assault  by  son  v.  Robison,  44  Ala.  227.    Statutes 

the  other.    63  Md.  123;  16  Q.  B.  D.  allow  of  reciprocal  testimony  on  mat- 

772 ;  42  La.  Ann.  927  ;  137  Penn.  St.  ten  of  their  mutual  property  concerns, 

255 ;  94  Ala.  53.  or  where  one  transacts  as  the  agent  of 

>  1  Greenl.  Evid.  §  341 ;   Ex  parte  the  other.    55  Mich.  362;  84  Mo.  442. 
Jones,  1  P.  Wms.  610;   and  cf.  Stat.         *  See  Ed.  note  to  10th  ed.  2  Kent, 

6  Geo.  IV.  c.  16,  §  37.  Com.  181 ;  Stapleton  v.  Croft,  10  £.  L. 

s  1  Burr.  424,  per  Lord  Mansfield ;  &  £q.  455 ;  Barbat  v.  Allen,  Ih,  596 ; 

12  Yin.  Abr.  Eyidence  B.    And  see  Aloock  v.  Alcock,  12  lb,  354;  State  o. 

note  to  1  Greenl.  Evid.  §  341,  with  au-  Wilson,  30  N.  J.  77;  Farrell  v.  Led- 

thorities   cited.    In    various    States  a  well,  21  Wis.  182 ;  Peaslee  v.  McLoon, 

spouse,  under  statute,  may  be  a  compe-  16  Gray,  488;  Metier  v.  Metier,  3  C  B. 

tent  witness  to  a  greater  or  less  extent  Green,  270 ;  Porter  ».  Dunn,  131  N.  Y. 

with  reference  to  a  wife's  separate  prop-  314.    See  Schouler,  Hus.  &  Wife,  §  85 

erty.    Musser  v.  Gardner,  66  Penn.  St.  and  n.,  where  the  modem  cases  are  col- 

242;    Northern   Line   Packet   Co.   v.  lated.    And  see  local  statute  in  any 

Shearer,  61  111.  263 ;  Porter  v.  Allen,  54  case. 
Ga.  623  ,  Wing  v.  Goodman,  75  ni.  159. 
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fidence  or  the  bias  of  a  spouse  as  of  less  consequence  compared 
with  the  public  convenience  of  extending  the  means  of  ascer- 
taining the  truth  in  all  causes ;  such  facilities  being  increased, 
it  is  believed,  by  hearing  whatever  each  one  has  to  say,  and  then  • 
making  due  allowance  for  circumstances  affecting  each  one's 
credibility.  By  the  modem  enlargement  of  the  wife's  separate 
contract  and  property  relations,  moreover,  the  spouses  axe  pre- 
sented, not  so  constantly  as  partakers  of  one  another's  confi- 
dence, but  rather  as  persons  having  adverse  interests  to  maintain, 
or  else  as  principal  and  agent.^  Yet  there  is  still  reluctance 
felt  to  disturbing  by  legislation  the  harmony  of  the  marriage 
state  so  far  as  to  expose  its  secret  confidences.^      But  as  to 

1  A  statate  providing  for  the  admis-  missions  of  one  spouse  adversely  inter- 
don  of  interested  parties  as  witnesses  ested  oaght  not  to  affect  the  right  of 
does  not  per  se  remove  the  disqnalifl-  the  other.  Fitzgerald  v,  Brennan,  57 
cation  of  husband  and  wife.  Lucas  o.  Conn.  511.  On  account  of  the  identity 
Brooks,  18  WaU.  436;  Gibson  v.  Com-  of  the  spouses,  where  one  is  incompe- 
monwealth,  87  Penn.  St.  253 ;  Schultz  tent  to  testify,  the  other  is  also  incom- 
V.  State.  32  Ohio  St.  276 ;  Qee  v.  Scott,  petent.  Bitner  v.  Boone,  128  Penn.  St. 
48  Tex.  510.  567.    And  see  Adams  v.  State,  28  Fla. 

If  one  marital  party  testifies  for  or  511.     The   Michigan  statute  provides 

against  the  other,  under  statute,  cross-  that  a  husband  shall  not  be  examined 

examination  must  be  permitted,  even  if  for  or  against  his  wife  except,  inter  alia, 

it  compels  the  testimony  to  the  oppo-  where  her  interest  is  opposed  to  his  in 

site  direction.    Ballentine  o.  White,  77  a  question  of  property  derived  through 

Penn.  St.  20;  Steinburg  v,  Meany,  53  him.    Blanchard  v.  Moors,  85  Mich.  380. 
Cal.  425.  ^  *'  Communications    between    hus- 

A  wife  cannot  testify  against  her  band  and  wife  are  not  excluded  on  the 

husband  upon  his  trial  for  theft  of  her  ground  of  their  common  interest,  or  for 

property.    Overton  v.  State,  43  Tex.  the  protection  of  those  against  whom 

616.  they  may  testify,  but  because  public 

Concerning  testimony  as  to  conver-  policy  requires  that  they  shall  not  be  al- 

sations  held  by  married  parties  when  lowed  to  betray  the  trust  and  confidence 

they  were  alone,  the  rule  of  the  com-  which  are  essential  to  the  happiness  of 

mon  law,  encouraging  their  confidence,  the  married  state.    The  reason  for  the 

is  presumed  to  be  unchanged   unless  exdnsion  ceases  when  the  husband  and 

the  statute  is  positive  to  that  effect,  wife  conclusively  show,  by  making  the 

Raynes   v,  Bennett,   114    Mass.    424;  communication  in  the  known  presence 

Westerman  v.  Westerman,  25  Ohio  St.  of  a  third  person    competent  to  be  a 

500;  Brown  v.  Wood.  121  Mass.  137;  witness,  that  it  is  not  of  a  confidential 

Wood  V.  Chetwood,  27  N.  J.  Eq.  311 ;  nature,  and  that  its   disclosure  cannot 

Stanford  r.  Murphy,  63  Ga.  410;  82  W.  violate  any  trust  or   confidence."    Up- 

Va.  14 ;  77  Iowa,  263.  son,  J.,  in  Sessions  o.  Trevitt,  39  Ohio 

Where  both  husband  and  wife  are  in-  St.  259,  268.    And  see  Robb's  Appeal, 

terested  in  the  result  of  a  suit,  neither  98  Penn.  St.  501 ;  43  Ark.  307.     Under 

is  a  competent  witness.    82  Va.  484 ;  a  New  York  statute  of  1876,  one  spouse 

De  Farges  v,  Kyland,  87  Va.  404.    Ad-  may  be  examined  in  a  criminal   trial 
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matters  spoken  not  ccmfidentially  but  coming  by  means  equally 
accessible,  to  third  persons  it  may  be  di£ferent^  Many  questions 
arise  at  the  piesent  day  under  various  local  statutes  which  each 
practitioner  should  consult  upon  occasion. 


CHAPTER  IIL 

BFFEGT  OF  COYEBTURE  UPOK  WIFE'S  DEBTS  AND  COKTBACTS. 

§  54.  Oeneral  Inequalities  of  Covertora  at  Common  Iiaw.  — 
The  property  rights  of  married  women  are  restrained  at  the 
common  law.  The  husband  yields  to  his  wife  no  participation 
whatever  in  his  own  property,  whether  acquired  before  or  dur- 
ing the  continuance  of  the  marriage  relation,  except  a  certain 
right  of  inheritance  to  his  goods  and  chattels,  of  which  he  can 
generally  deprive  her  by  his  will  and  testament,  and  also  dower 
in  his  real  estate,  which  is  her  only  substantial  privilege.  In 
return  for  this,  she  parts  with  all  control,  for  the  time  being, 
over  her  own  property,  whensoever  and  howsoever  obtained,  by 
gift,  grant,  purchase,  devise,  or  inheritance,  gives  him  outright 
her  personal  property  in  possession^  and  allows  him  to  appn> 
priate  to  himself  those  outstanding  rights  which  are  known  as 
her  chases  in  action,  or  all  the  rest  of  her  personal  property ;  parts 
with  the  usufruct  of  her  reed  estate,  creating  likewise  a  possible 
encumbrance  upon  it  in  the  shape  of  tenancy  by  the  curtesy ; 
and  finally  takes,  if  she  survives  him,  only  her  real  estate,  such 
of  her  personal  property  as  remains  undisposed  of  and  unappro- 
priated, with  a  few  articles  of  wearing  apparel  and  trinkets 
called  paraphemalia.  She  cannot  restrain  his  rights  by  will. 
She  is  not  allowed  to  administer  on  his  personal  estate  in 
preference  to  his  own  kindred,  though  the  whole  of  it  were 

as  a  witness  on  behalf  of  the  other,  bnt  tent  but  not   compeUable  testimony, 

cannot  be  compeUed  to  testify ;  and  if  Sticknej  v.  Stickney,  181  U.  8.  277 ;  44 

one  is  not  caUed  by  the  defendant,  that  Minn.  159. 

fact  may  be  commented  on  to  the  juiy.        ^  Bigelow  v.  Sickles,  75  Wis.  427. 
92  N.  T.  554.    See  farther,  as  to  compe- 
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oaoe  hers ;  while  be  can  administer  on  her  estate  for  his  own 
benefit,  and  exclude  her  kindred  altogether,  even  from  partici- 
pation in  the  assets.  Thus  unequal  are  the  property  rights 
of  husband  and  wife  by  the  strict  rule  of  coverture.  We 
speak  not  here  of  recent  statutory  benefits  conferred  upon 
the  wife ;  nor  of  that  relief  which  equity  affords  in  permitting 
property  to  be  held  to  the  wife's  separate  use,  and  giving  her 
a  provision  from  her  choses  in  action,  when  the  husband  seeks 
its  aid  in  appropriating  them  to  his  own  use;  but  of  what 
is  to  be  properly  termed  the  common  law  of  husband  and 
wife.* 

Some  recompense  is  afforded  to  the  wife  for  the  loss  of  her 
fortune,  in  the  rule  that  her  husband  shall  pay  her  debts  con- 
tracted while  Bifeme  sole;  that  is,  unmarried.  And  while  cover- 
ture lasts  he  is  liable  for  all  just  debts  incurred  in  her  support. 
He  has  even  been  held  guilty  of  murder  in  the  second  degree 
when  he  has  suffered  her  to  die  for  want  of  proper  supplies.^ 
The  wife  cannot  make  a  contract  so  as  to  bind  herself;  but  in 
this,  and  other  oases  of  express  or  implied  authority,  she  can 
bind  her  husband,  and  so  secure  a  maintenance.  That  which 
cannot  be  enforced  by  the  wife  as  a  matter  of  obligation  is 
often  attained  at  the  common  law  in  some  indirect  way.'  Nor 
can  the  wife  sue  and  be  sued  in  her  own  right 

So,  too,  the  husband  is  liable  civilly  for  the  frauds  and  in- 
juries of  the  wife>  committed  during  coverture;  being  sued 
either  alone  or  jointly  with  her,  in  accordance  with  the  legal 
presumption  of  coercion  in  such  cases.  And  he  must  respond 
in  damages,  whether  she  brought  him  a  fortune  by  marriage 
or  not  But  as  we  have  seen,  this  rule  does  not  apply  to 
crimes,  except  that  th6  law  shows  the  wife  a  certain  indul- 
gence where  a  similar  presumption  can  be  alleged  on  her 
behalf.  On  the  other  hand,  the  husband  takes  the  benefit  of 
such  injuries  as  she  may  suffer,  by  suing  with  her  and  appro- 
priating the  compensation  by  way  of  damages  to  himself.^ 

1  See  1  Bl.  Com.  44^-44S, sad notei,  *  See  1  Bl.  Com.  442;  2  Kent,  Com. 

bj  Cbxiituuk,  Haignve,  and  othen;  2  143-149. 

Kent,  Com.  130-143 ;  and  chapters  infra,  «  1  Bl.  Com.  443 ;  2  Kent^  Com.  149, 

*  Reg.  V.  Flnmmer,  1  Car.  &  K.  600.  160. 
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§  55.  Bzoaptlon  where  Wife  Is  treated  am  Feme  Bole.  —  We 

may  add  that  the  wife  is  relieved  at  the  common  law  of  the 
disabilities  of  coverture,  and  placed  upon  the  footing  of  a  feme 
sole,  with  the  privilege  to  contract,  sue,  and  be  sued,  on  her  own 
behalf,  in  one  instance,  namely,  where  her  husband  has  abjured 
the  realm  or  is  banished ;  for  he  is  then  said  to  be  dead  at  the 
law.^  And  the  necessity  of  the  case  furnishes  the  strongest 
argument  for  this  exception.  Another  exception  early  pre- 
vailed in  certain  parts  of  England  by  local  custom,  —  as  that 
of  London,  —  where  the  wife  might  carry  on  a  trade,  and  sue 
and  be  sued  in  reference  thereto  as  though  single.^ 

§  56.  Husband's   UabiUty  for   Wife's  Antenuptial   Debts. — 

One  of  the  immediate  effects  of  marriage  at  the  common  law  is 
that  the  husband  at  once  becomes  bound  to  pay  all  outstand- 
ing debts  of  his  wife,  —  her  debts  dum  sola,  as  they  are  called,  — 
of  whatever  amount.  This  is  a  sort  of  recompense  he  makes 
for  taking  her  property  into  his  hands.  But  whether  she 
brings  him  a  fortune  or  not,  his  liability  is  not  affected,  and  his 
whole  property  is  answerable  for  them.  She  may  owe  lai^ 
sums  at  the  time  of  marriage  and  have  nothing  to  offset  them. 
She  may  have  studiously  concealed  the  existence  of  the  debts 
from  her  affianced  husband.  But  none  of  these  considerations 
can  avail  to  shield  him.  When  married,  she  is  married  with 
her  debts  as  well  as  her  fortunes.  As  Blackstone  observes,  her 
husband  must  be  considered  to  have  "adopted  her  and  her 
circumstances  together,"  *  This  rule  is,  moreover,  applied  with- 
out discrimination  as  to  individuals.  An  infant  who  marries 
is  bound  equally  with  an  adult  husband.^  A  second  husband 
is  liable  for  the  debts  of  his  wife  outstanding  at  the  close  of  her 
widowhood,  whether  contracted  prior  to  the  first  marriage,  or 
while  living    separate  from  her  first  husband,  and    upon  a 

^  1  BL  Com.  443;  2  Kent,  Com.  154.  to  a  great  extent,  by  modern  eqaitj 

See  Separation,  post^  c.  17.  rales  and   legislation.    See  cs.    7-12, 

3  1  Selw.  N.  P.  298;  Bing.  Inf.  261,  post, 
262;  Co.  Litt.  351,  b;  23  Q.  B.  D.  320.         •  1  BL  Coul  443;   3  Mod.  186;  3 

The  modern  practitioner  is  here  can-  Kent,  Com.  143-146;   Macq.  Has.  & 

tioned  that  the  statement  of  the  com-  Wife,  39-41 ;  Heard  v.  Stamford,  3  P. 

mon  law  in  this  chapter  is  a  statement  V7ms.  409;  Cas.  temp.  Talb.  173. 
of  doctrines  which  at  the  present  day        *  Roach  v.  Qnick,   9  Wend.   238 ; 

are  fonnd  to  be  controlled  and  changed,  Batler  v.  Bieck,  7  Met  164. 
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separate  maintenance,  or  after  the  determination  of  her  first 
coverture  and  subsequent  to  the  second.^  To  charge  the  hus- 
band in  general  it  is  necessary  that  a  judgment  for  such  debts 
should  be  obtained  against  him  during  the  coverture,^  and  the 
suit  should  be  brought  against  both  husband  and  wife  while 
the  marriage  lasts.^ 

On  the  other  hand,  the  husband  remains  liable  for  the  debts 
of  his  wife  dum  sola  only  so  long  as  coverture  lasts.  As  his 
liability  originated  in  the  marriage,  so  it  ceases  with  it.  Hence, 
if  the  obligation  be  not  enforced  in  the  lifetime  of  the  wife,  the 
surviving  husband  retains  her  fortune  (if  any)  in  his  hands, 
and  cannot  be  charged  further  with  her  debts  either  at  law  or 
in  equity.^  The  wife's  iJiases  in  action  still  unreduced  to  pos- 
session at  the  time  of  her  death  may,  however,  be  reached  by 
her  creditors  where  he  has  received  them  as  her  administrator, 
though  only  to  the  actual  amount  of  such  assets ;  so  that  this 
would  afford  them  but  partial  relief.^  Nor  can  the  husband's 
estate  after  his  death  be  made  liable  for  the  wife's  debts  con- 
tracted while  sole.^  Kot  even  the  parol  promise  made  by  the 
husband  during  coverture  to  pay  his  wife's  debts  dum  sola 
will  create  an  additional  liability  for  them  on  his  partJ  His 
promise  as  a  widower  is  equally  without  consideration;  nor 
will  equity  intervene  for  the  creditor  because  he  has  gained  a 
fortune  by  her.^  The  injustice  of  the  rule  in  certain  cases  is 
obvious.® 

On  general  principles  the  husband  is  bound  for  the  debt  of 
his  infant  wife  while  sole  just  as  much  as  though  she  were 
an  adult,  though  only  to  the  same  extent  as  she  would  have 
been  bound.  Hence,  where  the  demand  is  for  necessaries  fur- 
nished her  while  an  infant,  the  husband,  after  marriage,  be- 
comes bound  to  pay  it,  since  she  would  have  been  liable  if  she 

1  1  T.  R.  5 ;  7  T.  R.  348 ;  Preecott  409 ;  Caa.  temp.  Talb.  173 ;  Morrow  v. 

V.  Fisher,  22  JH.  390;  Angel  v.  Felton,  Whiteaides,  10  B.  Monr.  411 ;  Day  v. 

8  Johns.  149.  Messick,  1  Hoost.  328. 

3  Hawthorne  i;.Beckwith,89Va.786.         ^  1  Camp.  189;  Cortton  v.  Moore,  2 

*  23  Q.  B.  D.  320,  per  Lindley,  L.  J.  Jones,  £q.  204. 

«  2  Kent,  Com.  144.    See  Ch.  Ca.         ^  Cole  v.  Shnrtleff,  41  Vt.  311. 
295,  dted  §  59,  post,  «  23  Q.  B.  D.  320. 

*  Heard  v.   Stamford,  3  P.  Wms.         *  See  Schooler,  Has.  &  Wife,  §  92. 
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Iiad  not  marriecL  And  the  infancy  of  the  lawful  husband  him« 
self  cannot  be  pleculed  against  this  obligation.^ 

If  the  wife  survives  her  husband,  she  becomes  liable  once 
more  on  her  debts  while  sole.  And  this,  too,  though  the 
means  for  extinguishing  them  may  have  already  been  squan- 
dered by  her  husband  or  placed  beyond  her  reach.'  Here  is  a 
great  hardship.  Coverture^  theref<H«,  seems  to  operate  here  as 
a  temporary  disability,  and  not  so  as  utterly  to  merge  the  wife's 
identity.  The  husband  becomes  liable  by  marriage,  not  as  the 
debtor,  but  as  the  husband;  the  remedy  being  suspended,  or 
rather  shifted,  during  coverture. 

§  57.  "Wife's  Antenuptial  D6btli  i  Bubjeet .  continued.  —  The 
liability  of  the  husband  for  bis  wife's  debts  while  sole  is  limited 
strictly  to  legal  demands ;  that  is,  to  such  as  she  was  bound  to 
pay  at  the  time  of  her  marriage.^  And  if  a  demand  would  not 
be  enforceable  against  her  remaining  sole,  neither  is  it  enforce- 
able against  her  husband.  But  the  promise  or  part-payment 
of  the  wife  cannot  take  a  debt  out  of  the  statute  of  limitations 
as  against  her  husband,  nor  can  tJie  promise  or  part-payment 
of  the  husband  as  against  his  wifa  Nor  can  their  admissions 
charge  one  another.^  Their  rights  in  this  respect  are  separately 
regarded. 

All  actions  for  the  wife's  debts  while  sole  must  be  brought 
against  husband  and  wife  jointly,  and  not  against  either  sepa- 
rately; and  judgment  obtained  by  disregarding  this  rule  will 
be  reversed  on  error.^  The  object  is  to  retain  the  remedy  in 
hand  so  that  execution  may  be  taken  out  against  the  proper  party 
according  to  circumsta;nces ;  for,  if  the  husband  should  die 
pending  the  suit,  the  wife,  on  her  survivorship,  would  become 

^  Cole  V.  Seeley,  25  Vt.  220;  Ander-  Leseor,  18  Ala.  606  ;  Farrar  v.  Bessej, 

son  17.  Smith,  33  Md.  465 ;  Bonney  i;.  24  Vt.  89 ;  Parker  t*.  Steed,  1  Lea,  206. 

Reardin,  6  Bnsh,  34.    See  post,  §  41 1.  Bat  see  Lord  Tenterden,  in  Humphreys 

*  Woodman  v.  Chapman,  1  Camp.  9.  Royce,  1  Mood.  &  Rob.  140,  as  to 
N.  P.  189,  per  Lord  EUenboroagh.  admissions   of  the  wife  allowable   in 

*  Cowley   V.    Robertson,   3   Camp,  evidence  after  her  death. 

438;  Caldwell  v.  Drake,  4  J.  J.  Marsh.  '  1  Keb.  281 ;  AUeyn,  72 ;  Angel  v. 

246.  Felton,  8  Johns.   149;  7  T.  R.  348; 

*  Ross  V.  Winners,  1  Halst.  366 ;  Gage  v.  Reed,  15  Johns.  403 ;  Gray  v. 
Sheppard  v.  Starke,  3  Mnnf.  29 ;  Brown  Thacker,  4  Ala.  136 ;  Platnerv.  Patchin, 
V.   Lasselle,  6  Blackf.   147 ;  Moore  v.  18  Wis.  333. 
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liable.^  The  rule  as  laid  down  in  England  concerning  the 
wife's  personal  liability  on  her  debts  dum  sola  is  that  coverture 
does  not  wholly  relieve  her  from  the  consequences  of  judgment 
for  the  time  being ;  for  that  both  may  be  taken  on  execution  ; 
and  when  the  wife  is  taken,  she  shall  not  be  discharged  unless 
it  appear  that  she  has  no  separate  property  out  of  which  the 
demand  can  be  satisfied.'  This  rule  does  not  seem  to  have 
been  recognized  with  such  strictness  in  this  country.^  But 
where  the  wife  after  marriage  pays  a  portion  of  her  debt,  con* 
tracted  while  sole,  from  funds  derived  from  her  separate  prop- 
erty,  it  is  said  that  the  husband  will  be  bound  by  the  act, 
unless  he  disaffirms  it  within  a  reasonable  time.^ 

So  far  as  rights  of  third  parties  are  concerned,  the  liability  of 
the  husband  for  his  wife's  debts  dum  sola  cannot  be  affected  by 
any  antenuptial  contract  between  the  two  ;^  nor  of  course  by 
their  agreement  during  coverture.  The  special  contract  of  a 
husband  with  the  creditor,  relating  to  his  wife's  debt  dum  sola, 
furnishes  a  different  cause  of  action  to  the  creditor  from  that 
which  arises  out  of  the  debt  dum  sola  taken  by  itself.^ 

§  68.  Wife's  Oaneral  Disability  to  Contraot.  —  In  respect  to 
her  disability  to  contract,  the  wife  may  be  considered,  as  Mr. 
Bingham  has  remarked,  worse  off  at  the  common  law  than 
infants ;  for  the  contracts  of  an  infant  are  for  the  most  part 
voidable  only,  while  those  of  married  women  are,  with  few  ex- 
ceptions, absolutely  void.  But  the  disabilities  incident  to  these 
two  conditions  rest  upon  different  grounds ;  for  the  disabilities 
attached  to  infancy  are  designed  as  a  protection  for  the  inex- 
perienced against  the  fraudulent,  while  those  incident  to  cover- 
ture are  the  simple  consequence  of  that  sole  or  paramount 

^  As  to  jndgment  and  Mire  facias,  effect  of  husband's   bankruptcy  upon 

where  the  woman  dies  or  marries  after-  .  the  wife's  debts  dum  tola,  see  Schooler, 

wards,  Sac.,  see  Schooler,  Hos.  &  Wife,  Has.  St  Wife,  §  96. 
f  96.  s  Harrison  v.  Trader,  37  Ark,  S88. 

3  Tidd,  Pract.  9th  ed.  1026 ;  Sparkes  >  Wilson  v.  Wilson,  SO  Ohio  St.  365. 
V.  BeU,  SB.  &  C.  1 ;  Newton  v.  Roe,  7         The  common  law  as  to  the  wife's 

Kan.  St  Gr.  829;  Eyans  v,  Chester,  2  M.  antenoptial  debts  is  changed  consider- 

ft  W.  847.  ably  by  oor  modern  legislation.    See 

*  Mallory  v.  Yanderheyden,  8  Barb,  post,  cs.  11,  12;  Williams  v,  Merder, 
Ch.  9;  8.  0.  1  Comst.  453.  9  Q.  B.  D.  887;  23   Q.  B.  D.  816; 

*  Hall  0.  Eaton,  12  Vt.  510.    As  to  f  411. 
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authority  which  the  law  vests  in  the  husband.^  Common  sense 
teaches  that  married  women  have  sufficient  discretion  to  act 
for  themselves,  and  stand  on  a  different  footing  from  young 
children ;  this  the  English  law  fuUy  recognizes,  irrespective  of 
equity  rules,  by  empowering  adult  women  to  contract  up  to  the 
very  moment  of  their  marriage,  and  from  the  time  when  cover- 
ture ceases.  At  most  it  could  only  be  said  that  a  woman, 
while  living  in  the  married  state,  was  peculiarly  subject  to  in- 
fluence from  the  other  sex^  which  might  be  exerted  to  her 
disadvantage 

The  husband  may  make  in  his  own  right  such  contracts  as  he 
pleases,  as  well  during  coverture  as  before.  He  is  never  presumed 
to  act  under  the  wife's  influence.*  But  the  wife  by  coverture 
becomes  disqualified  and  legally  irresponsible  in  this  respect, 
except  in  the  single  instance  where  her  husband  is  dviliter  mor- 
tuus,  as  we  have  already  stated ; '  and  in  certain  localities  where 
the  separate  trade  custom  applied.^  But  otherwise  her  inca- 
pacity at  the  common  law  is  total 

To  illustrate  the  wife's  disability.  She  cannot  earn  money 
for  herself.^  She  cannot,  jointly  with  her  husband  or  alone,  sign 
or  indorse  a  promissory  note,  so  as  to  bind  herself;  ^  nor  execute 
a  bond  or  other  instrument  under  seal ;  ^  nor  purchase  on  her 
own  credit ;  nor  agree  to  keep  a  money  deposit  payable  on  de- 
mand ;  nor  be  surety  for  her  husband  or  another ;  ^  nor  bind  her- 
self by  a  recognizance ;  ^  nor  execute  a  letter  of  attorney ;  ^^  nor 
'Otherwise  make  a  valid  contract.^    She  is  permitted,  as  we  shall 

1  See  Bing.  Inf.  &  Cot.  181,  182,  Whether  signing  as  saretvor  accom- 

Am.  ed. ;  2  Kent,  Com.  150;  post.  In-  modation  maker  or  promisor,  she  ia  not 

fancy.  liable  at  law.    53  Wis.  lOl. 

«  City  CouncQ  v.  Van  Roven,  2  Mo-  ^  Whitworth  v.  Carter,  43  Miss.  61 ; 

Cord,  465.  Hontley  v.  Whitner,  77  N.  C.  392.    Not 

^  Supra,  §  55.  eren  a  replevin  bond.    84  Ind.  154. 

*  lb.  «  Swing  r.  Woodruff,  41   N.  J.  L. 

^  Offley  t;.  Clay,  2  Man.  &  Gr.  178 ;  469 ;  Gosman  v.  Crager,  69  N.  Y.  87 ; 

c.  5,  post.  Luther  v.  Cote,  61  N.  H.  129 ;  60  N.  H. 

^  Mason  v.  Morgan,  2  Ad.  &  El.  30;  189. 

Snider  v.  Ridgeway,  49  lU.  522 ;  O'DaUy  •  Eberwine  v.  State,  79  Ind.  866. 

V,  Morris,  31  Ind.  Ill ;  Dollnerv.  Snow,  See  17  Vroom,  94. 

16  Fla.  86;  Robertson  v.  Wilbam,  1  ^  100  Mo.  571. 

Lea,  633 ;  Brown  t;.  Orr,  29  Cal.  120;  n  Arery  v.  Griffin,  L.  R.  6  £q.  606: 

Tracy  p.  Keith,  11  Allen,  214;  58  Vt.  Tobeyo.  Smith,  15  Gray,  535;  Goald- 

172;  60  N.  H.  189.  ing  v.  Davidson,  28  Barb.  438;  Lee  v. 
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hereafter  see,  to  pass  her  real  estate  by  joining  in  a  deed  with 
her  husband ;  but  when  she  does  so  she  is  not  bound  by  her 
covenants,  nor  was  her  separate  conveyance  (except  by  some 
matter  of  record)  of  any  effect  whatsoever.^  Her  covenant  in  a 
mortgage  of  her  husband's  property,^  or  title  bond,  or  executory 
contract  to  convey  land,^  is  equally  ineffectual  A  sheriff's  sale 
of  her  land  upon  her  judgment  note,  given  as  security  for  her 
husband,  may  be  set  aside  as  void.^  In  all  these  cases  the  wife 
is  considered  as  under  the  husband's  dominion,  and  unable  to 
act  for  herself.^  On  the  same  principle  it  is  held  that  a  married 
woman  cannot  bind  himself  by  her  contract  to  convey  estate 
which  is  devised  to  her  in  trust  for  sale.^  The  executory  and 
unacknowledged  contract  of  a  married  woman,  being  void  as  a 
contract,  cannot  be  supported  as  against  her  on  the  ground  of 
estoppelJ  Even  under  our  modem  legislation  recognizing  the 
wife's  contract  liability,  the  wife  is  sedulously  protected  against 
promises  extorted  by  the  fraud  or  duress  of  others.^ 

§  59.  "Wife's  Disability  to  Contract  extending  beyond  Cover- 
ture. —  So  far  is  this  doctrine  of  the  wife's  contract  disability 

Lanahan,  58  Me.  478.    But  as  to  sepa-  Conn.  347 ;  Ayer  v.  Warren,  47  Me. 

rate  estate  and  modem  legislation,  see  217 ;  Yoong  v.  Paul,  2  Stockt.  401 ; 

po$t,  cs.  10, 11.    Her  jndgment  bond  is  Stillwell  v.  Adams,  29  Ark.  346 ;  Stock- 

Toid.    Schlosser's  Appeal,  58  Penn.  St.  ton  v.  Farley,  10  W.  Va.  171 ;  Savage 

493.    Likewise  her  warrant  of  attorney  v.  Davis,  18  Wis.  608.     Aliter,  as  to 

to  confess  jndgment.  Swing  v.  Wood-  modern  legislation,  &c.,  cs.  10,  l\,post, 
tqS,  41  N.  J.  L.  469 ;  Shallcross  v,  «  Arery  v.  Grif9n,  L.  R.  6  £q.  606. 
Smith,  81  Penn.  St.  32.  "^  Wood  v.  Terry,  80  Ark.  385 ;  Og^ 

1  8  Bl.  Com.  293,  351 ,  364,  and  notes  lesby  Coal  Co.  v.  Pasco,  79  HI.  164.    Bat 

by  Chitty  and  others ;  Robinson  v,  Rob-  cf.  Norton  v.  Nichols,  35  Mich.  148. 
inson,  11  Bosh,  174 ;  Fergnson  v.  Reed,         Whether  the  role  that  a  wife  is  not 

45  Tex.  574 ;  Botsford  r.  Wilson,  75  subject  to  estoppel  applies  to  her  de- 

m.  133;   2  Kent,  Com.  150-154;   76.  liberate  frauds,  see  c.  4;  37  La.  Ann. 

167, 168.    See  poit,  c.  6.    Role  applied  324 ;  25  Fla.  927. 
to  a  land  patent  signed  by  hnsband  and         Bat  it  has  been  held  that  where  a 

wife.    Shartser  v.  Lore,  49  CaL  93.  wife  performs  on  her  own  part  ^  as  in 

>  Ritchell  9.  Mndgett,  87  Mich.  81.  becoming  lessor  or  lessee  —  the  other 

*  Stidham  t*.  Bfatthews,  29  Ark.  650 ;  contracting  party  cannot  avail  himself 
Oglesby  Coal  Co.  v.  Pasco,  79  HI.  164 ;  of  covertare  in  defence  of  hersait.  Ray 
Harris  v.  Dodge,  72  Md.  186.  v.  Natural  Gas  Co.,  138  Penn.  St.  576. 

*  Doyle  V,  Kelly,  75  Bl.  574.  *  As  where  she  was  induced  by  a 

*  Marshall  v.  Rutton,  8T.  B.  645;  threat  of  arresting  her  hnsband.  Adams 
11  East,  301 ;  2  B.  &  P.  226,  8  B.  A  v.  Irving  Nat.  Bank,  116  N.  Y.  606; 
C.  291 ;  Jackson  r.  Vanderheyden,  17  City  Bank  v.  Kosworm,  88  Wis.  188. 
Johns.  167 ;  Benjamin  v.  Benjamin,  15 
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carried^  that  the  agreement  of  a  widow,  after  her  husband's  deaths 
to  pay  a  debt  which  she  had  contracted  during  coverture,  and 
which  consequently  was  not  binding  upon  herself,  but,  if  at  all, 
upon  her  husband,  has  been  treated  as  void,  on  the  ground  that 
the  promise  was  without  consideration  and  only  morally  binding.^ 
And  so  is  it  with  the  wife's  promissory  note  for  her  husband's 
debt,  and  her  renewal  note,  which,  when  a  widow,  she  promises 
to  pay  or  acknowledges.^  As  a  rule,  of  course,  the  widow  can-r 
not  be  compelled  to  make  good  an  engagement  or  fulfil  a  contract 
which  she  entered  into  whUe  under  the  disability  of  coverture.^ 

Lord  Nottingham,  in  a  case  mentioned  in  the  old  reports,  once 
refused  to  absolve  a  husband,  after  his  wife's  death,  from  pay- 
ment for  goods  which  she  had  purchased  prior  to  the  marriage, 
but  never  paid  for,  there  being  proof  that  he  had  actually  re* 
ceived  the  goods,  and  the  debt  being  antenuptial  His  lordship 
declared  with  eaniestness  that  he  would  change  the  law  on  that 
points  But  in  this  case  it  appears  that  the  goods  did  not  actu- 
ally come  to  the  husband's  hands  until  after  the  wife's  death. 
And  the  authority  of  this  decision  has  since  been  greatly  im« 
paired.'^  In  equity  the  creditors  of  the  first  husband  may,  where 
his  wife  was  administratrix,  follow  the  assets  in  the  hands  of  a 
second  husband,  although  the  wife  be  dead ;  and  at  law  during 
her  life.® 

The  contract  of  a  married  woman,  being  void,  is  likewise  un- 
enforceable against  her  after  divorce,  notwithstanding  her  sub- 
sequent promise  when  once  more  sui juris;  for  such  promise  is 
without  consideration.^  But  after  the  death  of  her  spouse  or 
her  divorce  from  him,  her  promise  which  is  not  a  naked  ratifies^*' 

^  Meyer  v.  Haworth,  8  Ad.  ft  EL  Oandj  v,  Coppock,  85  Ind.  594 ;  Long 

467 ;  Waul  v.  Kirkman,  25  MiM.  609 ;  v.  Rankin,  108  N.  C.  338 ;   Nesbitt  o. 

Lennox  v.  Eldred,  1  Thomp.  ft  C.  140 ;  Turner,  155  Penn.    St  429.    Cf.  140 

Kent  V.  Rand,  64  N.  H.  45.  Penn.  St.  68;  141  Penn.  St.  176.    See 

Bnt  in  another  case  it  was  held  a  55  Vt  506»  as  to  her  separate  property, 
snfficient   consideration   to   support  a        *  Rose  v.  Singleton,  1  Del.  Ch.  149. 
widoVs  promissory  note,  that  it  had        <  Cha.  Ca.  295. 
been  given  by  her,  out  of  respect  for         *Ib.;  I  £q.  Cas.  Abr.  60. 
her  late  husband's  memory,  to  secure  a        *  Cha.  Ca.  80 ;  1  Vem.  309 ;  2  Yem. 

debt  due  by  him.    1  Cr.  ft  J.  281 ;  Tyr.  61, 118 ;  1  Eq.  Cas.  Abr.  60,  61 ;  Cro. 

84.    See  also  Nelson  9.  Searle,  3  Jur.  Car.  608 ;   1  Roll.  Abr.  35.    See  Ma- 

29a  gmder  v,  Damall,  6  Gill,  269. 

'  Hubbard  v.  Bugbee,  58  Yt.  172 ;        ^  Putnam  v,  Tennyson,  50  Ind.  456. 
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tion  but  founded  on  a  new  consideration,  may  be  enforced  against 
her.  If  unenforceable  against  her  while  living,  her  contract  is 
of  course  unenforceable  against  her  estate  at  her  death.^ 

§  60.  "Wife  binds  Husband  as  Agent.  —  But  although  the 
wife,  as  such^  has  no  power  to  make  a  contract,  she  is  allowed  at 
the  common  law  to  bind  her  husband  in  certain  cases  as  his 
agent.  Her  authority  may  be  general  or  special,  express  or  im- 
plied. Blackstone  says  that  the  power  of  the  wife  to  act  as  attor- 
ney for  her  husband  implies  no  separation  from,  but  is  I'ather  a 
representation  of,  her  lord.^  Whenever  the  husband  expressly 
empowers  his  wife  to  make  a  contract  for  him,  he  will  be  bound 
as  in  the  case  of  any  other  principal.  And  he  may  bind  himself 
in  like  manner  for  any  unauthorized  contract  proceeding  from  his 
wife  as  agent,  by  subsequent  conduct  on  his  part  amounting  to 
ratification.  But  greater  difficulty  arises  in  determining  his 
liability  upon  contracts  where  the  authority  is  not  express  but 
only  implied.  How  far  does  the  law  go  in  presuming  against 
the  husband,  and  what  are  the  proper  limits  of  an  implied  au- 
thority in  the  wife  to  bind  him  by  her  contracts  ?  This  is  an 
important  inquiry^  which  we  shall  presently  consider. 

But  let  us  premise,  as  a  suitable  conclusion  from  the  preced- 
ing sections,  that  the  husband  may  be  bound  in  one  of  two  ways, 
either  upon  his  own  contract  or  upon  that  made  by  the  wife  as 
his  agent ;  and  hence  he  may  be  held  liable  because  the  debt  or 
obligation  was  his  own,  or  because  his  wife  represented  him. 
The  natural  effect  of  his  joining  with  her  in  executing  a  con- 
tract or  instrument  would  be  to  render  it  his  individual  obliga- 
tion, since  he  is  sui  Juris;  ^  while  if  she  executed  alone,  and 
without  a  suitable  agency  on  his  behalf,  the  obligation  would  be 
altogether  void. 

§  61.  Wile's  Necessaries;  Foundation  of  Husband's  Obllgs- 
tlon.  —  On  the  important  principle  of  the  wife's  agency  rests 
the  liability  of  the  husband,  at  common  law,  in  contracts  made 
by  the  wife  for  necessaries.  It  is  a  clear  obligation  which  rests 
upon  every  husband  to  support  his  wife ;  that  is,  to  supply  her 

1  Dftvifl  V.  CarroU,  71  Md.  568.  '  Dresel  v.  Jordan,  104  Mass.  497. 

3  1  Bl.  Com.  442 ;  2  Man.  &  Gr.  172 ; 
Miien  v.  Pick,  3  M.  &  W.  481. 
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with  necessaries  suitable  to  her  situation  and  his  own  circum- 
stances and  condition  in  life.  Notwitlistanding  a  man  married 
unwillingly,  —  as,  for  instance,  to  avoid  a  prosecution  for  seduc- 
tion or  bastardy,  —  he  is  bound  to  support  her.^  But  though 
this  obligation  appears  to  rest  on  the  foundation  of  natural  jus- 
tice, the  common  law  assigns,  as  the  true  legal  reason,  that  she 
may  not  become  a  burden  to  the  community.  So  long  as  that 
calamity  is  averted,  the  wife  has  no  direct  claim  upon  her  hus- 
band under  any  circuiBstances  whatever ;  for  even  in  the  case  of 
positive  starvation  she  can  only  come  upon  the  parish  for  relief; 
in  which  case  the  parish  authorities  will  insist  that  the  husband 
shall  provide  for  her  to  the  extent  of  sustaining  life.^  If  a  hus- 
band fail  in  this  respect,  so  that  his  wife  becomes  chargeable  to 
any  parish,  the  statute  4  Geo.  lY.  c.  83,  §  S,  says  that ''  he  shall 
be  deemed  an  idle  and  disorderly  person,  and  shall  be  punishable 
with  imprisonment  and  hard  labor.*'  ^  And  this  obligation  ex- 
tends to  the  whole  family,  with  such  modifications  as  will  be  more 
properly  noticed  in  treating  of  parent  and  child.  If  a  man 
marry  a  widow  he  is  not  bound  to  maintain  her  children ;  unless 
he  holds  them  out  to  the  world  as  part  of  his  own  family.^ 
But  by  the  statute  4  &  5  Will.  IV.  c  76,  §  57,  the  husband  is 
required  to  maintain,  as  part  of  his  family,  any  child  or  children, 
till  the  age  of  sixteen,  legitimate  or  illegitimate,  that  his  wife 
may  have  at  the  time  of  entering  into  the  contract^ 

To  enforce  these  marital  obligations  the  law  takes  a  circui- 
tous course ;  and  the  wife  may  secure  herself  from  want  against 
a  cruel  and  miserly  husband,  of  ample  means  to  support  her, 
by  pledging  his  credit  and  making  such  purchases  as  are  need- 
ful, on  the  strength  of  an  implied  authority  for  that  purpose. 
Here,  all  other  things  being  equal,  it  is  presumed  that  she 
was  her  husband's  agent;  and  no  direct  permission  need  be 
shown.  Indeed,  wherever  the  facts  are  clear  that  those  articles 
were  actually  needed,  and  that  the  husband  failed  to  supply 
them,  this  presumption  is  carried  so  far  as  to  control  even  the 

1  State  V.  Ransell,  41  Conn.  433.  >  4  T.  R.  US ;  Cooper  v.  Martin,  4 

3  Rex  t;.  Flintam,  1  B.  &  Ad.  227 ;  7  East,  76 ;  8  Esp.  N.  P.  1 ;  Hall  v.  Weir, 

Ad.  &  El.  819.  1  AUen,  261.    See  post,  Parent  &  Child« 

*  See  Maq)her8.  Inf.  42,  48.  §  337. 
«  Attridge  v.  Billings,  57  lU.  489. 
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express  orders  of  the  husband  himself.  The  articles  for  which  a 
wife  is  allowed  to  pledge  her  husband's  credit  as  his  presumed 
agent  are  designated  at  common  law  as  necessaries. 

The  wife's  necessaries  are  such  articles  as  the  law  deems 
essential  to  her  health  and  comfort ;  chiefly  food,  drink,  lodg- 
ing, fuel,  washing,  clothing,  and  medical  attendance.  They 
are  to  be  determined,  both  in  kind  and  amount,  by  the  means 
and  social  position  of  the  married  pair,  and  must  therefore 
vary  greatly  among  different  grades  an€l  at  different  stages  of 
society.^  Thus  a  large  milliner's  bill  might  not  be  deemed 
necessaries  for  the  wife  of  a  laborer,  while  a  wealthy  merchant 
would  be  bound  to  pay  it  So,  too,  necessaries  to-day  are  not 
what  they  were  fifty  years  ago.  Nor  is  the  ordinary  test  to  be 
found  in  the  real  situation  and  means  of  the  married  parties 
(for  this  a  tradesman  cannot  be  expected  to  investigate),  but  in 
their  apparent  situation,  the  style  they  assume,  and  the  estab- 
lishment they  maintain  before  the  world ;  which  every  husband 
is  supposed  to  regulate  with  sufficient  prudence.^  Articles, 
too,  may  be  of  a  kind  which  the  law  pronounces  necessaries, 
and  yet  a  wife  may  be  so  well  supplied  as  not  to  need  the  par- 
ticular articles  in  question,  —  a  distinction  of  some  consequence. 
The  decisions  in  the  books,  relating  to  necessaries,  are  therefore 
somewhat  confusing,  as  might  be  expected ;  the  more  so  since 
the  dividing  line  between  law  and  fact  in  such  cases  is  not 
marked  with  distinctness.  Sometimes  the  couit  decides  whether 
articles  are  necessary,  sometimes  a  jury.  The  ordinary  rule  is 
that  the  court  shall  decide  whether  certain  articles  are  to  be 
classed  as  necessaries ;  while  the  jury  may  determine  the  ques- 
tion of  amount,  and  apply  this  classification  to  the  facts ;  ^  but 
this  rule,  though  seemingly  precise,  is  found  difficult  in  its 
practical  application.^ 

1  2  Bright,  Una.  &  Wife,  7,  8;  8el.  Fenn.  St.  251  ;  TtKyneu  v.  Bennett,  114 

N.  P.  260 ;  6  Car.  &  P.  419 ;  Cro.  Jac.  Mass.  424 ;  PhiUipson  v.  Hayter,  L.  R. 

257,  258 ;  fi.  to  2  Kent,  Com.  10th  ed.  6  C.  P.  88. 
146 ;  lb.  138, 139 ;  1  Bl.  Com.  442.  *  Among  the  cases  we  find  the  fol- 

*  Waithman  v,  Wakefield,  1  Camp,  lowing  articles  classed  as  necessaries 

120.  for  the  wife :  Board  and  lodging.    Med- 

>  Renanx  v.  Teakle,  20  £.  L.  &  Eq.  icines,  medical  attendance,  and  reason- 

345 ;  1  Pan.  Contr.  241 ;  Hall  v.  Weir,  able  expenses  during  illness.    Harris 

1  AUen,  261;   Parke  v.  Kleeber,  37  v.  Lee,  1  P.  Wms.  438;  May  hew  v. 
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§  62.  Wife's  Necessaries ;  Living  together  or  separate.  —  The 
husband's  liability  for  necessaries  may  arise  in  two  distinct 

Thajer,  8  Gray,  172 ;  Cothran  r.  Lee,  daughters  liviDg  with  her.  Hall  v. 
24  Ala.  380;  Webber  v.  Spannhake,  2  Weir,  1  Allen,  261.  Perhaps  a  piano. 
Redf.  (N.  Y.)  258.  Furniture  of  a  Parke  v.  Kleeber,  37  Penn.  St.  251. 
house  for  a  wife  to  whom  the  court  had  But  see  Chappell  v.  Nunn,  41  L.  T. 
decreed  £380  a  yearas  alimonj.  Hunt  287 ;  138  Mass.  358.  A  proper  surgical 
V.  De  Blaquiere,  5  Bing.  550.  Silver  operation.  70  Md.  162. 
fringes  to  a  petticoat  and  side  saddle  But,  on  the  other  hand,  the  foUow- 
( value  £94)  famished  to  the  wife  of  a  ing  articles  have  been  held  not  to  be 
serjeant-at-law.  Skin.  349.  Watches  necessaries :  Articles  of  jewelry  for  the 
and  jewelry  such  as  befit  the  style  of  wife  of  a  special  pleader.  Montague  v. 
dress  which  the  husband  sanctions*  Benedict,  3  B.  &  C.  631.  Diamond  ear- 
especially  if  not  wholly  ornamental,  rings  in  a  doubtful  case,  47  Minn.  250. 
Raynesv.  Bennett,  114  Mass.  424.  But  Semble,  a  sewing-machine.  99  Penn. 
as  to  diamond  earrings,  see  Bergh  v.  St.  586.  A  deed  ot  separation.  Ladd 
Warner,  47  Minn.  250.  Reasonable  ».  Lynn,  2  M.  &  W.  265.  The  expense 
legal  expenses  incurred  by  a  wife  who  of  an  indictment  by  the  wife  for  assault, 
had  been  deserted  by  her  husband,  pre-  Grindell  t;  Godmond,  5  Ad.  &  £L  755. 
liminary  and  incidental  to  a  suit  for  Especially  if  the  grounds  for  instituting 
restitution  of  her  conjugal  rights,  and  criminal  proceedings  did  not  appear 
in  obtaining  professional  advice  as  to  reasonable.  Smith  v.  Davis,  45  N.  H. 
the  proper  method  of  dealing  with  566.  Counsel  fees  in  a  suit  for  divorce 
tradesmen  who  were  pressing  their  bills,  or  to  enforce  a  marriage  settlement, 
Wilson  v.  Ford,  L.  R.  3  Ex.  63.  Rea-  whether  the  wife  be  plaintiff  or  defend- 
sonable  legal  expenses  in  defence  of  a  ant.  Pearson  v.  Darrington,  32  Ala. 
prosecution  instituted  against  a  wife  by  227  ;  Thompson  v.  Thompson,  3  Head, 
her  husband  (Warner  v.  Heiden,  28  527;  Sehouler,  Hus.  &  Wife,  §  105; 
Wis.  517),  and  even,  in  a  just  cause,  for  Dow  t;.  Eyster,  79  111.  254 ;  Whipple  v. 
prosecuting  him.  Shepherd  v.  Mac-  Giles,  55  N.  H.  139 ;  Clarke  v.  Burke, 
koul,  3  Camp.  826 ;  Morris  v.  Palmer,  65  Wis.  359.  In  a  divorce  suit  the  tri- 
39  N.  H.  123.  As  to  the  defence  of  the  bunal  for  equity  or  divorce  regulates 
wife  upon  a  prosecution  from  without,  allowances  of  the  kind ;  there  is  no 
see  38  111.  App.  593.  A  horse  worth  action  at  law.  Wolcott  v.  Patterson, 
$45  for  the  invalid  wife  of  a  miller  100  Mich.  227 ;  Westcott  v.  Hinckley, 
earning  $30  per  month,  in  order  that  56  N.  J.  L.  343.  Legal  expenses  and 
she  might  take  exercise  as  advised  by  fees  are  sometimes  chargeable  against 
a  physician ;  the  question  of  suitable-  a  husband,  in  cases  of  this  sort,  because 
ness,  however  being  left  to  the  jury,  the  statute  says  so.  Thomas  t*.  Thomas, 
Cornelia  v,  Ellis,  1 1  111.  584.  The  cost  7  Bush,  665 ;  Warner  v.  Heiden,  28 
of  divorce  proceedings,  including  fees  Wis.  517;  Glenn  v.  Hill,  50  Ga.  94. 
of  a  proctor,  where  the  wife  had  reason-  Distinctions  are  taken ;  as  e.  g.  in  favor 
able  ground  for  instituting  them,  but  of  a  wife  who  defends  against  her  hus- 
not  otherwise.  Brown  v.  Ackroyd,  34  band's  complaint.  133  Mass.  503.  The 
E.  L.  &  Eq.  214;  Porter  v.  Briggs,  38  wife's  position  is  a  hard  one  if  she  can 
Iowa,  166.  But  cf.  this  note,  post.  A  neither  employ  counsel  on  her  own 
set  of  false  teeth,  and  reasonable  den-  account  or  her  husband's.  See  103 
tistry.  Freeman  v.  Holmes,  62  Ga.  556 ;  Penn.  St.  473.  Decisions  differ ;  but 
Gilman  v.  Andrus,  28  Vt.  241.  House-  the  weight  of  authority  is  that  an  action 
hold  supplies  rea.sonab1e  and  proper  for  at  law  for  his  fees  cannot  be  maintained 
the  ordinary  use  of  a  family,  although  by  a  solicitor  who  prosecutes  or  defends 
the  wife  receives  the  earnings  of  two  on  the  wife's  behalf  against  her  husband. 
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classes  of  cases:  first,  where  the  wife  lives  with  him;  s^^conrf, 
where  she  lives  separate  from  him«  Aud  where  the  j^ife;  lives 
with  him,  the  husband's  assent  to  her  contract  for  ,nec^ssaries 
is  inferred  from  circumstances  which  show  authgrity  actually 
conferred^  or  else  the  law  supplies  an  assent  for'^ber  benefit 
where  he  has  improperly  refused  or  neglected  to-  gt-ovide  for  her 
wants.  Where  they  live  apart,  separation  is  either  voluntary 
or  involuntary.  Let  us  consider  these  two>^t)lasses  of  cases 
separately.  ..,  "• 

§  63.  Wife's  Neoesaaries  where  8ppii40s  live  together.  — 
Firsts  then,  as  to  a  husband's  liability  .^vf here  his  wife  lives  with 
him.  Here  we  are  met  at  the  outset  by -the  broad  presumption 
of  assent  which  cohabitation  of  itself  furnishes.  The  simple 
circumstance  that  husband  and  wife  are  living  together  has 
been  generally  held  sufficient,  when  nothing  to  the  contrary 
intervenes,  to  raise  a  presumption  that  the  wife  is  rightfully 
making  such  purchases  of  necessaries  as  she  may  deem  proper.^ 

Fees  and  retainers  for  more  solicitors  probably  because  husbands  do  not  often 

than  were  needful  cannot  be  allowed,  confer  an  authority  liable  so  easily  to 

Nor  attorney's  fees  in  a  groundless  suit  abuse.     Walker  v,  Simpson,  7  W.  &  S. 

brought  by  the  wife  against  a  third  83;  Stone  v.  McNair,  7  Taunt.  432; 

party  without  the  husband's  consent.  Stevenson  v.  Hardy,  3  Wils.  388 ;  Knox 

46  Minn.  23.    Passage  tickets  in  gen-  v.  Bushell,  3  C.  B.  n.  s.  334 ;  Skinner  v. 

end  to  enable  the  wife  to  travel,  except  Tirrell,     159    Mass.    474.      Especially 

perhaps  for  a  clearly  needful  purpose,  where    the    spouses    live    apart.     But 

Knox   V,  BusheU,  3  C.  B.  n.  a.  334.  equity  takes  a  view  more  consonant  to 

Medical  attendance  rendered,  without  the  wants  of  a  distressed  wife,  and  al- 

the  husband's  assent,  by  a  quack  doctor,  lows  the  person  lending  the  money  to 

Wood  V.  O'Kelly,  8  Cush.  406.    Though  stand    in  the  stead  of  the  tradesman, 

when  a  husband    disputes  a    biU  for  and  to  recover  if  the  money  was  actually 

medical  attendance  on  the  ground  of  used  for  necessaries ;  thus  leaving  him 

malpractice,  or  an  unnecessary  surgical  bound,  in  other  words,  only  to  see  that 

operation,  tlie  burden  is  on  him  to  show  his  loan  is  properly  applied.    Harris  o. 

it.    M'Clallan  r.  Adams,  19  Pick.  333.  Lee,  1  P.  Wms.  482 ;  Walker  v.  Simp- 

"  Religious  instruction,"  or  the  rent  of  son,  7  W.  &  S.  83 ;  Kenyon  r.  Farris, 

a  church  pew.     St.  John's  Parish  ».  47  Conn.  510;  Deare  r.  Soutten,  L.  R. 

Bronson,    40    Conn.    75.    Articles,  in  9  Eq.  151;   Lenppie  v.  Osbom  (1894), 

short,  which  are  extravagant  and  alto-  N.  J.  Eq.    See  SchuUhofer  v.  Metzger, 

gether  beyond  the  husband's  circum-  7  Rob.  (N.  Y. )  576. 
stances  and  degree  in  life.    Caney  ».         ^  2  Bright,  Hus.  &  Wife,  6,  7 ;  Bull. 

Patton,  2  Ashm,  140.     See  Phillipson  N.  P.  134;  Salk.  113 ;  7  Car.  &  P.  756. 

F.  Hayter,  L.  R.  6  C.  P.  38.  See  also  1  Vent.  42  ;  2  Vent.  155 ;  Mon- 

Money  lent  the  wife  for  the  pur-  taguev.  Benedict,  3  B.  &C.  631 ;  Manby 

chase  of  necessaries,  or  for  other  pur-  v.  Scott,  1  Mod.  124;  1  Sid.  109  ;  1  Roll. 

poses  however  suitable,  is  not  classed  Abr.  351,  pi.  5;  Free.stone  r.  Butcher, 

with  neceBsaries  at  the  common  law ;  9  Car.  &  P.  643. 
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§]^3.  THE  DOMESTIC  BELATIONS.  [PART  II. 

Wbo^'^r  then  supplies  her  in  good  faith^  as  the  law  has  usually 
been  tipd^tood,  need  inquire  no  further^  but  may  send  his  bill 
to  her*]iu^band.  This  rule  is  a  fair  one;  for  it  is  not  to  be 
supposed*  that  &  husband  will  go  in  person  to  buy  every  little 
article  of  dF^ss.^or  household  provision  which  may  be  needful 
for  his  family*.'. -As  Lord  Abinger  observed,  a  wife  would  be  of 
little  use  to  h^rhil^band  in  their  domestic  arrangements,  if  his 
interference  wa^^ways  to  be  deemed  necessary.^  Accordingly, 
if  an  action  be  b]:T)ugl;it  against  the  husband  for  the  price  of 
goods  furnished  under  ;fiuch  circumstances,  it  must  be  taken 
pHma  facie  that  these,  ^pds  were  supplied  by  his  authority, 
and  he  must  show  that*-he  is  not  responsible.^ 

The  wife's  contract  for  necessaries  will  bind  the  husband  to  a 
still  greater  extent  if  the  evidence  warrant  the  inference  that  a 
more  extensive  authority  has  in  fact  been  given.^  Thus  the 
presumption  which  cohabitation  furnishes  is  strengthened  by 
proof  that  the  wife  has  been  permitted  by  the  husband  to  pur- 
chase other  articles  of  the  same  sort  for  the  use  of  the  household.^ 
Biit  it  must  be  ordinarily  things  for  what  may  be  termed  the 
domestic  department,  to  which  the  wife's  authority  to  bind  her 
husband  is  restricted.^ 

Yet  we  must  observe  that  the  question  is,  after  all,  one  of 
evidence ;  it  turns  upon  the  question  of  authority  from  the  hus- 
band ;  and  this  presumption  in  the  wife's  favor  may  be  rebutted 
by  contrary  testimony  on  the  husband's  behalf*  Lord  Holt 
says :  "  His  assent  shall  be  presumed  to  all  necessary  contracts, 
upon  the  account  of  cohabiting,  urdess  the  contrary  appear**'^ 

^  Emmett  v.  Norton,  8  Car.  &  P.  ^  Lane  v.  Ironmonger,  13  M.  &.  W. 

506.  368. 

^  Clifford  V.  Laton,  3  Car.  &  P.  15,  ?  Etherington    t;.  Parrott,  1    Salk. 

per  Lord   Tenterden.    Bnt   see   post,  118.    See  also,  to  the  same  effect,  Mc- 

p.  99;  Debenham  v,  Mellon,  L.  R.  5  Catchen  v,  McGahay,  11   Johns.  281; 

Q.  B.  D.  394.  Montague  v.  Benedict,  3  B.  &  C.  631 ; 

*  2  Bright,  Hns.  &  Wife,  9 ;    cases  and  note  bj  Am.  editor  to  Bing.  Inf. 

cited  in  note  to  Filmer  v.  Lynn,  4  Nev.  187.     The    position    assumed  bj  Mr. 

&  Man.  559 ;  M'George  v,  Egan,  7  Scott,  Storj,  in  his  work  on  Contracts,  that, 

Cases,  112.  as  to  the  wife's  necessaries,  ''the  law 

^  1  Sid.  128;  Jewsbury  v.  Newbold,  raises  an  uncontrollable  presumption  of 

40  E.  L.  &  Eq.  518.  assent  on  the  part  of  the  husband,"  is 

^  Phillipson  v.  Hayter,  L.  B.  6  C.  P.  therefore    incorrect.    Story,  Contr.  2d 

38.  ed.  §  97.    <'  What  the  law  does  infer  is, 
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Not  only  is  the  husband  permitted  to  show  that  articles  in  con- 
troversy are  not  such  as  can  be  considered  necessaries,  but  he 
may  show  that  he  supplied  his  wife  himself  or  by  other  agents, 
or  that  her  gave  her  ready  money  to  make  the  purchase.^  This 
is  on  the  principle  that  the  husband  has  the  right  to  decide  from 
whom  and  from  what  place  the  necessaries  shall  come,  and  that, 
so  long  as  he  has  provided  necessaries  in  some  way,  his  marital 
obligation  is  discharged,  whatever  may  be  the  method  he  chooses 
to  adopt  Accordii^ly  in  the  class  of  cases  which  we  are  now 
considering,  namely,  where  the  spouses  dwell  togetlier,  so  long 
as  the  husband  is  willing  to  provide  necessaries  at  his  own  home, 
he  is  not  liable  to  provide  them  elsewhere.^  In  general,  while 
the  spouses  live  together,  a  husband  who  supplies  his  wife  with 
necessaries  suitable  to  her  position  and  his  own  is  not  liable  to 
others  for  debts  contracted  by  her  on  such  an  account  without 
his  previous  authority  or  subsequent  sanctioa^ 

As  a  rule  a  husband  who  furnishes  his  wife  and  family  with 
necessaries,  in  any  reasonable  manner,  has  the  right  to  prohibit 
particular  persons  from  trusting  or  dealing  with  her  on  his 
account.  Notice  to  this  effect,  properly  given,  will  be  effectual 
as  against  any  presumption  which  cohabitation  raises.^  And 
notice  given  to  a  tradesman's  servant  has  been  held  sufficient 
notice  to  the  master.  But  notice  given  in  the  newspapers  not  to 
trust  a  wife  is  held  to  be  of  no  effect  against  such  as  have  not 
had  actual  notice.^  A  written  notice  to  the  tradesman  is  in 
good  form.^  But  a  successful  defence  against  one  bill  is  not 
sufficient  notice  of  prohibition  against  subsequent  bills.^  In 
order  to  bind  the  husband  for  goods  furnished  after  notice  to 
cease  furnishing,  the  seller  must  show  not  only  that  the  articles 

that  the  wife  has  anthority  to  contract         ^  1  Sid.  109 ;  Etheringtoa  v.  Parrott, 

for  things  that  are  really  necessary  and  2  Ld  Raym.  1006. 

soitable  to  the  style  in  which  the  bus-         <  Morgan  v.  Hnghes,  20  Tex.  141 ; 

band  chooses  to  live,  in  so  far  as  the  Jolly  o.  Rees,  15  C.  B.  n.  s.  628. 

articles  fall  fairly  within  the  domestic         *  Seaton  v.  Benedict,  5  Bing.  2S. 

department   which   is  ordinarily  con-         *  McCutchen  v.  McGahay,  11  Johns. 

Med  to  the  management  of  the  wife."  281 ;  Keller  v.  Phillips,  39  N.  Y.  351. 

Willee,  J.,in  Phillipson  v.  Hayter,L.  R.         *  Walker  v.  Laighton,  11  Fost.  (N. 

6  C.  P.  38.    And  see  Bovill,  C.  J.,  lb.,  H.)  111. 

to  the  same  effect  ^  66  Iowa,  698. 

7  Ogden  V,  Prentice,  33  Barb.  160. 
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he  furnishes  are  necessaries,  'but  that  the  husband  failed  to 
supply  them  properly.^ 

Generally,  in  such  cases,  it  has  been  said  the  burden  of  proof 
is  upon  the  husband.^  Such  a  statement,  however,  must  be 
taken  with  caution.  Cohabitation  furnishes,  as  we  have  seen,  a 
presumption  of  authority ;  but  the  latest  English  decisions  go 
very  far  toward  annihilating  that  presumption  by  insisting  that 
the  question  of  the  wife's  express  or  implied  authority  is  purely 
one  of  fact  according  to  the  circumstances  of  each  case,  where 
the  spouses  live  together.  And  the  English  court  of  appeals  for 
such  cases  ^  has  lately  confirmed  a  lower  tribunal,^  as  though  to 
dispense  very  considerably  with  the  necessity  of  notice  to  trades- 
men on  the  part  of  a  husband  who  means  to  supply  his  wife 
properly,  and  at  the  same  time  prevent  her  from  pledging  his 
credit  The  point  decided,  however,  affects  only  tradesmen  and 
others  who  have  had  no  previous  dealings  with  the  wife,  to  which 
the  husband's  assent  was  given.^ 

§  64.  Wife's  NeceaBaries  where  Spouses  live  together ;  Same 
Subject  continued.  —  Another  point,  as  we  have  already  sug- 
gested, is  available  to  the  person  who  has  furnished  necessaries 
on  the  general  principles  of  agency;  namely,  that  a  husband's 
subsequent  ratification  is  as  good  as  a  previous  authority.  So, 
then,  if  it  can  be  shown  that  the  husband  knew  his  wife  had  or- 
dered certain  necessaries,  and  yet  failed  to  rescind  the  purchase  ; 
or  if  there  be  proof  that  he  knew  she  wore  the  articles  and  yet 
expressed  no  disapprobation,  —  the  law  presumes  approval  of  her 
contract  and  binds  him .•  To  this  principle,  perhaps,  may  be 
referred  the  rule  which  Mr.  Boper  further  states  (without,  how- 
ever, citing  any  authorities),  that  the  husband  is  liable  whenever 

1  Barr  v.  Armstrong,  56  Mo.  577.  in  this  coantrj  bj  Woodward  v.  Barnes, 

«  Tebbets  r.  Hapgood,  34  N.  H.  420.  43  Vt.  330.    But  cf.  Cothran  v,  Lee, 

>  Debenham  v.  Mellon,  L.  R.5Q.  B.  24  Ala.  380;  Schouler,  Has.  &  Wife, 

D.  394.    Donbt  is  thrown  bj  this  deci-  §  107. 

sion  upon  Johnston  v.  Samner,  3  H.  &        *  Seaton  v.  Benedict,  5  Bing.  28 ;  2 

N.  261.  Moo.  &  P.  74;  Parke,  B;,  in  Lane  v. 

*  Jolly  V,  Rees,  15  C.  B.  n.  b.  628.  Lronmonger,  13  M.  &  W.  368;   Day 

<  Debenham  v.  Mellon,  L.  R.  5  Q.  B.  v.  Bnmham,  36  Vt.  37 ;  Woodward  v. 

D.394.    The  opinion  of  Bramwell,  L.  J.,  Barnes,  43  Vt.  330 ;  Ogden  v.  Prentice, 

in  this  case  is  worthy  of  careful  pern-  33  Barb.  160. 

sal.    The  same  principle  is  confirmed 
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the  goods  purchased  by  his  wife  come  to  her  or  his  use  with  his 

knowledge  and  permission,  or  when  he  allows  her  to  retain  and 

enjoy  them ;  in  other  words,  that  a  legal  liability  becomes  fixed  I 

from  the  fact  that  the  husband  and  his  household  take  the  bene-  I 

fit  of  the  purchase.^     But  the  mere  fact  that  a  husband  sees  his 

wife  wearing  articles  purchased  without  authority  will  not  charge 

him ;  the  question  is  one  of  approval  or  disapproval,  assent  or 

dissent,  and  the  presumption  against  him  may  be  rebutted.^    If 

the  husband  promises  to  pay  for  necessaries  already  bought,  such 

as  he  ought  to  supply,  it  is  a  ratification,  even  though  he  further 

directs  the  tradesman  to  supply  no  more.' 

The  husband's  dissent  to  his  wife's  purchase  of  necessaries 
should  be  expressed  in  an  effectual  and  suitable  manner.  Mere 
objection  on  his  part  is  insufficient.  Thus  a  bill  for  medical 
attendance  must  be  paid  by  him,  even  though  he  objected  to  the 
visits,  as  long  as  he  was  present,  and  gave  no  notice  to  the  phy- 
sician that  the  latter  must  look  elsewhere  for  payment.^  And 
private  araugements  between  husband  and  wife  as  to  the  method 
of  payment  cannot  affect  the  rights  of  third  parties  who  were 
entitled  to  notice  thereof  and  failed  to  receive  it.^  If  one  means, 
when  sued  in  assumpsit  for  necessaries,  to  defend  the  action  as 
to  part  only,  it  would  appear  that  his  proper  plea  will  be  that  he 
is  not  liable  beyond  a  certain  amount,  and  he  should  pay  that 
amount  into  court^  But  if  be  means  to  dispute  the  charge  alto- 
gether, common  honesty  dictates  that  the  articles  unwarrantably 
purchased  should  be  restored  without  delay .^  He  may  introduce 
evidence  at  the  trial  to  show  that  the  commodities  in  question 
were  not  necessaries,  inasmuch  as  the  wife  had  incurred  other 

1  2  Roper,  Hns.    &  Wife,  112;   2  &   Nor.    261.     We  have  seen,  supra, 

Bright,  Hus.  &  Wife,  9.    Mr.  Macqneen  §  63,  that  the  latest  English  cases  con- 

(Hos.  &  Wife,  note  to  p.  132)  points  oot  siderably  reduce  the  tradesman's  right 

this  statement  of  Mr.  Roper  with   a  of  notice  as  formerly  nnderatood.    De- 

doobt  as  to  the  authority,  although  he  benham  v.  Mellon,  L.  R.  5  Q.  B.  D. 

admits  the  justice  of  such  a  rule,  on  the  394. 

civil-law  maxim  that  "no  one  should         ^  Emmet  v.  Norton,  8  Car.  &   F. 

enrich  himself  at  another's  loss."  506. 

s  Atkins  v.  Curwood,  7  Car.  &  P.         7  Macq.  Hus.  &  Wife,  136 ;  Gilman 

756.  V.  Andms,  28  Yt.  241.    See  Tuttle  v. 

*  Conrad  v.  Abbott,  132  Mass.  330.  Holland,  43  Yt.  542;  Baker  v.  Carter, 

*  Cothran  r.  I>ee,  24  Ala.  380.  83  Me.  132. 


*  76. ;  Johnston  v.  Sumner,  3  Hurl. 
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similar  debts  with  other  parties.^  In  a  word,  the  question  is 
(in  the  absence  of  such  evidence  of  necessity  as  may  show  an 
agency  in  law)  whether  there  was  an  agency  and  authority  in 
fact* 

The  presumption  of  an  agency  on  her  husband's  behalf  for 
necessaries  (which  is  strong  because  it  is  the  husband's  duty  to 
furnish  them)  may  be  overcome  by  the  fact  of  a  purchase  by  the 
wife  upon  her  own  or  some  third  person's  credit,  wherever  she  is 
really  trusted  as  principal  herself,  or  as  the  agent  of  some  one 
else  than  her  spouse ;  or  where  the  third  party  ordered  them  in 
person.^  In  all  cases  the  husband  will  be  discharged  from  lia- 
bility where  it  appears  that  the  goods  were  not  supplied  on  his 
credit,  but  that  the  party  furnishing  them  trusted  the  wife  indi- 
vidually.* She  might  have  separate  property,  independently  of 
her  husband,  to  which  the  tradesman  looked  for  payment,  or  a 
special  allowance  of  sufficient  amount  might  have  been  made  her 
by  her  husband.^  Thus  where  the  husband  during  a  temporary 
absence  made  an  allowance  to  his  wife,  he  was  held  not  to  be 
liable  for  necessaries  supplied  to  her,  the  tradesman  having 
trusted  to  payment  from  her  allowance.*  So  if  credit  be  given 
to  any  third  party,  the  husband  is  not  liable.^  And  of  course 
if  the  tradesman  has  agreed  not  to  charge  him,  there  is  no  lia- 
bility incurred  by  the  husband.'  Though  the  wife  be  without 
property,  the  rule  is  the  same ;  except  that  no  wife  can  be  per- 
sonally bound ;  and  it  would  appear  that  the  husband  may  give 
permission  to  trust  his  wife  on  her  sepeuate  credit  without  in- 

1  Renanx  v.  Teakle,  20  E.  L.  &  Eq.         >  Levett  v.  Penrice,  24  Mim.  416; 

345.  Simmons  v.  McElwain,  26  Barb.  420 ; 

s  Read  v,  Teakle,  24  E.  L.  &  Eq.  McMahon  v.  Lewis,  4  Bnsh,  138;  Weis- 

332.  ker  v,  Lowenthal,  31   Md.  413.     Her 

»  Though  as  to  the  right  of  her  separate  estate  wiU  be  liable  accord- 
father  or  any  other  third  person  to  ingly.  86  Va.  328.  And  thus  may  a 
stand  in  place  of  a  tradesman,  under  wife  contract  for  the  cost  of  her  divorce 
proper  circumstances  of  necessity,  see  or  other  litigation.  Wolcott  v.  Patter- 
siifra,  §  61,  n.  son,  lOO  Mich.  227. 

*  3  Camp.  22 ;  5  Taunt.  356 ,  Pear-         •  Holt  v,  Brien,  4  B.  &  Aid.  252 ; 

son  V.  Darrington,  32  Ala.  227 ;  Stam-  Montague  v.  Benedict,  3  B.  &  C.  631 ; 

mers  v.  Macomb,  2  Wend.  454;  Moses  Harshaw  v.  Merry  man,  18  Miss.  106: 

V.  Forgartie,  2  Hill  (S,  C),  335  ;  Carter  Renaux  v.  Teakle,  20  E.  L.  &  Eq.  345. 
V.  Howard,  39  Vt.  106 ;  Bugbee  v.  Blood,         ^  Harvey  r.  Norton,  4  Jur.  42. 
48  Vt.  497.    See  33  Minn.  370.  •  Dixon  r.  Hurrell,  8  Car.  &  P.  717. 
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curring  a  personal  liability.^  Where  the  wife  actually  pays  out 
of  her  own  separate  means  for  necessaries^  this  does  not  create  a 
liability  against  her  husband  for  repayment,  aside  from  circum- 
stances importing  a  promise  on  his  part  to  make  it.^ 

§  65.  Wife's  NecesBariea  where  Spouses  live  together;  Sub- 
ject continued.  —  The  usual  analogies  of  agency  may  be  tran- 
scended, notwithstanding  the  spouses  live  together,  when  the 
one  is  truly  delinquent,  and  the  other  deprived  of  the  support 
owing  her.  Whei-ever  the  husband  neglects  to  supply  his  wife 
with  necessaries,  or  the  means  of  procuring  tliem,  she  may  ob- 
tain what  is  strictly  needful  for  her  support,  although  it  be 
against  his  wishes,  on  the  pledge  of  his  credit.  And  the  person 
furnishing  the  articles  may  sue  the  husband  notwithstanding 
he  has  been  expressly  forbidden  to  trust  her."  But  here  the 
law  raises  a  presumption  of  agency  only  for  the  purpose  of  en- 
forcing a  marital  obligation.  Such  an  agency  is  perhaps  an 
agency  of  necessity.^  And  the  tradesman  or  other  party  fur- 
nishing supplies  when  forbidden  is  bound  to  show  affirmatively 
and  clearly  that  the  husband  did  not  provide  necessaries  for  his 
wife,  suitable  to  her  condition  in  life.^  If  the  husband  ex- 
pressly contracted  for  his  wife's  necessaries,  the  party  furnishing 
them  has  no  recourse  against  the  wife's  separate  property.^ 

§  66.  Wife's  Necessailes  where  Spouses  live  apart.  —  In  the 
second  class  of  cases  which  we  are  to  consider,  the  husband's 

1  Tajlor  r.  Shelton,  80  Conn.  122;  Woodward  v.  Barnes,  43  Vt.  330 ;  Mo- 

Valentine  v.  BeU,  66  Vt.  280.    For  eir-  Grath  r.  Donnelly,  131  Penn.  St.  549. 

cumstances  thus  repelling  the  presump-  *  Pollock,  C.  B.,  in  Johnston  v.  Snm- 

tioB  of  agency,  see  Schonler,  Has.  &  ner,  3  H.  &  N.  261,  likens  the  agency 

Wile,  §  109,  and  cases  cited  ;.  MitcheU  under  such  circnrostauces  to  that  which 

V.  Treanor,  11  Ga  324;   2  Tyr.  523.  the  captain  of  a  ship  sometimes  ex- 

The  husband  is  not  relieved    by  the  ercises. 

sbgle  circumstance  that  the  goods  were  ^  Keller   v.  Phillips,  39  N.  Y.  351 ; 

charged  on  the  shop  books  to  the  wife,  Cromwell  v.  Benjamin,  41  Barb.  558; 

since  prima  facie  the  actual  credit  is  Woodward  v.  Barnes,  43  Vt.  330.    As 

always  supposed  to  be  giTen  to  the  bus-  to  suing  for  support  of  the  wife  as 

band.    Jewsbury  t;.  Newbold,  40  E.  L.  a  pauper,  see  Monson  v.  Williams,  6 

&  £q.  518 ;  Godfrey  v.  Brooks,  5  Har-  Gray,  416 ;  Rumney  v.  Keyes,  7  N.  II. 

ring.  396;  Furlong  v.  Hyson,  35  Me.  571;  Norton  v.  Rhodes,  18  Barb.  100; 

332;  83  Me.  132.  Commissioners  v.  Hildebrand,  1  Carter, 

s  Nostrand  v.  Ditmis,  127  N.  Y.355;  555. 

c.  14,  post.  •  Baker  v.  Stratton,  52  N.  J.  L.  277. 

•  Keller  i;.  Phillips,  39  N.  Y.  351 ;  But  see  §  144  a. 
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liability  for  his  wife's  necessaries  arises  where  they  are  living 
apart.  The  rule  is  that  where  the  husband  unlawfully  aban- 
dons his  wife^  turns  her  away  without  reasonable  cause,  or 
compels  her  by  ill  usage  to  leave  him,  without  adequate  provi- 
sion, he  is  liable  for  her  necessaries,  and  sends  credit  with  her 
to  that  extent.^  The  wife's  faithfulness,  on  the  one  hand,  to 
her  marriage  obligations ;  on  the  other,  the  husband's  disregard 
of  his  own,  —  these  afford  the  reason  of  the  above  rule  and  sug- 
gest  its  proper  limitation,  and  yet  the  rule  appears  in  the  latest 
cases  to  assume  the  husband's  continuing  liability  unless  he  has 
good  ground  for  divorce.  The  wife  in  such  cases  has  an  au- 
thority ;  but  here  what  some  have  certainly  called  an  authority 
of  necessity.*  Or  we  may  say,  rather,  that  the  law,  by  a  fiction, 
infers  an  agency  without  asking  evidence  which  should  show 
authority  in  fact,  and  requires  the  husband,  under  these  circum- 
stances, to  maintain  his  wife  elsewhere. 

This  rule  suggests,  then,  three  cases  where  the  wife  may 
pledge  her  husband's  credit  when  they  are  living  apart:  the 
first,  where  he  abandons  her  ;  the  second,  where  he  turns  her 
out  of  doors  without  reasonable  cause;  the  third,  where  his 
misconduct  compels  her  to  leave  him.  In  the  first  two  cases 
his  own  acts  impose  the  necessity,  and  her  conduct  is  involun- 
tary. But  in  the  third  her  conduct  miglit  be  considemd  volun- 
tary, though  induced  by  his  misconduct ;  and  the  rule  here 
becomes  perplexing.  The  doctrine  of  Horwood  v.  Heffer,  an 
old  case,  is  that  the  wife  is  not  justified  in  leaving  her  husband 
unless  she  has  been  driven  from  the  house  by  actual  violence 
or  apprehension  for  lier  personal  safety ;  and  in  this  case  the 
husband  was  held  not  to  be  liable,  since  she  had  quitted  his 
house  because  he  placed  a  profligate  woman  at  the  head  of  the 
table.'  This  doctrine  has  been  strongly  condemned  in  later 
times,  and  the  modem  cases  justly  regard  such  studied  insults 
as  capable  of  legal  redress.  If,  therefore,  the  husband,  by  his 
indecent  conduct,  renders  his  house  unfit  for  a  modest  woman 

1  2  Kent,  Com.  146,  147 ;  2  Bright,         «  See  PoUock,  C.  B.,  in  Johnston  r. 

lias.  &  Wife,  10-12 ;  Snorer  v,  Blair,  1  Snmner,  3  Hnrl.  &  Nor.  261. 
Dutch.  94 ;  Mayliew  v.  Thayer,  8  Gray,         •  3  Taunt.  421. 
172;  Eiler  v.  CniU,  99  Ind.  375. 
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to  share  it,  the  rule  now  is  that  she  may  leave  him,  and  pledge 
his  credit  elsewhere  for  her  necessaries.^ 

Where  the  wife  is  justified  on  any  of  the  above  grounds  in 
living  apart  from  her  husband,  he  is  not  discharged  from  lia- 
bility by  showing  that  her  contract  was  in  fact  made  without 
his  authority  and  contrary  to  his  wishes.  Nor  will  his  gen- 
eral advertisement  or  particular  notice  to  individuals  not  to 
give  credit  to  his  wife  affect  the  casa*  The  legal  presumption 
must  prevail  for  the  wife's  protection.  And  in  all  such  cases, 
if  the  husband  seeks  to  escape  her  pledge  of  his  credit,  he 
should  not  only  provide  suitable  necessaries  through  persons  of 
his  own  choice,  but  make  that  provision  known  to  the  wife.* 

Nor,  in  such  cases,  can  the  husband  terminate  his  liability 
for  necessaries  supplied  his  wife  during  the  separation  by  a 
simple  request  on  his  part  that  she  shall  return.^  And  it  is 
clear  that  if  he  only  offers  to  take  her  back  upon  conditions 
which  are  unreasonable  and  improper,  his  liability  continues.^ 
It  is  the  husband's  duty,  by  some  positive  act,  to  determine 
his  liability  ;  though  if  the  wife  voluntarily  returns,  his  liability 
for  necessaries  furnished  abroad  is  discontinued.  But  in  default 
of  any  amicable  arrangement,  he  must  institute  proceedings  in 
the  courts  with  divorce  jurisdiction.  And  until  some  such 
unequivocal  act  is  done,  a  person  making  a  proper  claim  in  a 
court  of  law  for  necessaries  supplied  to  the  wife  may  be  entitled 
to  recover  against  him.^  Where  the  wife  had  good  reasons  for 
leaving,  the  husband  is  not  discharged,  by  the  fact  of  her  subse- 
quent return,  from  liability  for  necessaries  furnished  during  her 
justifiable  absence.^ 

But  the  wife  should  have  weighty  and  sufficient  cause  for 

^  Per  Lord  EUenboroagh,  Liddlow  mond,  89  Ind.  553 ;  Pierpont  v.  Wilson, 

r.  Wilmot,  2  Stark.  77 ;  1  Selw.  J^.  P.  49  Conn.  450.    See  Black  v.  Bryan,  18 

298,  nth  ed. ;  per  Best,  C.  J.,  Houlis-  Tex.  453. 

ton  r.  Smyth,  3  Bing.  127  ;  10  Moo.  482 ;         *  Preston  v.  Bancroft,  62  Yt.  86. 
2  Car.  &  P.  22 ;  DesceUes  k.  Kadmns,  8        *  Emery  t;.  Emery,  1  Yon.  &  Jer. 

Clarke,  51;  Hnltz  v.  Gibbs,  66  Penn.  501. 

St.  360 ;  Reynolds  i\  Sweetser,  15  Gray,         *  Heed  v.  Moore,  5  Car.  &  P.  200. 
78;  Bazeley  v.  Forder,  L.  R.  3  Q.  B.         *  lb.    See  Atkyns  v.  Pearce,  2  C.  B. 

559.  R.  s.  763. 

3  4  Esp.  41 ;  1  Selw.  N.  P.  298, 11th        ?  Reynolds   v,  Sweetser,  15   Gray, 

ed.;  2  Stra.  1214;  Watkins  v.  De  Ar-  78. 
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leaving  her  husband,  in  order  to  be  permitted,  on  her  part,  to 
pledge  his  credit  abroad.  In  general,  the  same  facts  suffice  as 
justify  her  divorce  from  bed  and  board.^  But  where  she  leaves 
her  husband  without  sufficient  cause  and  against  his  will,  he 
is  not  liable  for  her  maintenance  elsewhere,  and  she  cannot 
bind  him;  especially  if  the  person  furnishing  goods  knows 
that  cohabitation  has  ceased,  and  makes  no  fuither  inquiries.^ 
Supposing  the  wife  leaves  voluntarily  and  without  sufficient 
cause,  against  her  husband's  wishes,  and  she  afterwards  returns 
to  her  husband,  is  he  bound  to  receive  her ;  and  if  he  refuse 
to  receive  her,  can  she  make  him  liable  for  debts  contracted 
thenceforth  for  necessaries?  The  current  of  authorities  is  in 
favor  of  such  a  position,  provided  she  conducted  herself  properly 
in  her  absence.^  Some,  however,  have  suggested  doubts  as  to 
this  doctrine ;  for,  they  say,  since  the  wife  by  her  own  volun- 
tary act  discharged  the  husband  from  his  obligation  to  maintain 
her,  by  unnecessarily  quitting  his  house  without  his  consent,  it 
is  but  reasonable  to  say  that  his  liability  to  support  her  after- 
wards should  not  be  revived  by  implication  without  his  express 
concurrence  in  consenting  to  his  wife's  return  to  his  protection, 
or  until  cohabitation  was  restored  by  mutual  agreement,  or  by 
the  sentence  of  a  court  with  appropriate  matrimonial  jurisdic- 
tion.^ This  is  fair  reasoning  on  general  grounds,  and  applies  a 
mutual  doctrine  to  husband  and  wife ;  but  the  courts  appear  to 
have  thought  otherwise. 

If,  however,  as  the  reader  may  have  inferred,  the  wife  elopes 
and  then  commits  adultery,  or  if  her  adultery  causes  separation, 

1  Brown  v,  Patton,  3  Homph.  135;  Jnr.699;  ColKne  w.  MitcheU,  5  Harring. 

Hancock  V.  Merrick,  10  CobIl  41;  Rea  369;  Bevier  v.  Galloway.  71  HI.  517; 

V.  Durkee,  25    111.   503;    Schindel    u.  Harttmau  v.  Tegart,  12  Kan.  177  ;  Oin- 

Schindel,  12  Md.  294 ;  Stevens  v.  Story,  son  v.  Heritage,  45  Ind.  73 ;  Thome  v. 

43  Vt.  327  ;  Barker  v.  Dayton,  28  Wia.  Kathan,  51  Vt.  520. 

367 ;  Thorpe  v.  Shapleigh,  67  Me.  235.  «  Manby  t;.  Scott,  1  Sid.  129 ;  1  Mod. 

Bnt  the  commencement  of  divorce  pro-  181 ;  Hindiey  v,  Westmeath,  6  B.  &  C. 

ceedings  for  cruelty  will  not  jnstify  per  200;   Howard  y.  Whetstone,   10  Ohio, 

se  her  leaving  the  house  and  pledging  365 ;  McCntchen  v.  McGahay,  11  Johns, 

the  husband's  credit  elsewhere.    Stur*  231. 

bridge  v,  Franklin,  160  Mass.  149.  «  See  2  Bright,  Hns.  &  Wife.   18. 

a  Brown    v.  Midgett,  40   Vt.    68 ;  Bnt  see  2  Bishop,  Mar.  &  Div.  5th  ed. 

Etherington  v.  Parrott,  2  Ld.  Raym.  §  S3.    See  Schouler,  Hus.  ft  Wife,  §  523, 

1006;  1  Sid.  130;  Bailey  v.  Calcott,  4  as  to  divorce  remedies. 
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the  husband  becomes  relieved  from  her  support.  Her  crime 
ought  to  put  an  end  to  her  authority  to  bind  an  injured  spouse, 
and  it  does.^  In  such  case  his  refusal  to  take  her  back  again 
will  not  revive  his  obligation  to  maintain  her.  But  as  forgive- 
ness always  interposes  a  bar  to  legal  remedies  on  behalf  of  the 
injured  one,  he  becomes  once  more  liable  for  her  necessaries, 
where  he  voluntarily  receives  her  again  and  forgives  her.*  There 
are  cases  where  the  marital  rights  and  duties  become  more  con- 
fused. Supposing  the  wife  be  turned  out  of  doors,  or,  what 
amounts  to  the  same  thing,  be  forced  by  her  husband's  miscon- 
duct to  leave ;  and  she  afterwards,  being  beyond  that  shelter 
which  every  wife  needs,  commit  adultery ;  is  he  then  relieved 
from  supporting  her  ?  In  Oovier  v.  Hancock  it  was  held  that  he 
was,  even  though  his  own  adultery  caused  her  departure.'  This 
was  a  very  harsh  decision.  The  court,  however,  admitted  that 
necessaries  furnished  before  her  own  adultery  could  be  recovered 
from  her  husband.  And  in  a  subsequent  case  it  was  held  that 
adulterous  conduct  of  the  wife,  with  the  connivance  of  the  hus- 
band, or  at  least  without  such  a  separation  of  the  married  pair  as 
to  make  her  misconduct  notorious,  would  not,  per  se,  operate  8is  a 
defence  and  protect  the  husband  from  liability.*  -And  more  to  the 
point  is  a  case  decided  only  a  short  time  ago,  where  the  husband 
was  held  liable,  even  though  the  wife  had  been  found  guilty  of 
adultery  in  the  divorce  coiirt ;  since  it  appeared  that  he  also  had 
been  found  guilty  of  adultery,  so  that  no  divorce  was  decreed.* 
Still  further  a  husband  has  been  held  liable  for  necessaries  where 
he  connived  at  his  wife's  adultery  and  then  turned  her  out  of 
doors,^  for  his  bad  faith  keeps  him  bound  to  her  marital  support. 
But  one  who  harbors  another  man's  wife  for  illicit  purposes  is  a 
wrong-doer,  and  cannot  recover  for  her  maintenance,  even  though 
she  had  fled  from  her  own  husband's  cruelty.^ 

1  Morris  V.  Martin,   1    Stra.   647 ;        >  6  T.  R.  603. 
ManwariDg  v.  SandB,  2  Stra.  707 ;  Har-        *  Norton  r.  Fa«n,  I  B.  ft  P.  226. 
die  V,  Grant,  8  Car.  ft  P.  512 ;  Schooler,         *  Needbam  v.  Bremner,  L.  R 1  C.  P. 

Has.  ft  Wife,  §  118.  988. 

s  Harris  v.  Morris,  4  Esp.  41 ;  Robi-        «  Wilson  v.  Olossop,  19  Q.  B.  D. 

son  r.  Qoanold,  6  Mod.  171;  Holt  v,  879(1887).    And  see  Ferren  v.  Moore, 

Brien,  4  B.  ft  Aid.  252 ;    Qnincy  v.  59  N.  H.  106. 
Qnincy,  10  N.  H.  272.  ''  Almy  v.  WUcoz,  110  Mass.  448. 
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§  67.  Wife's  NeoeMarles  where  Spouses  live  apart;  8ab]eot 
continued.  —  There  is  a  dictum  of  Lord  Holt  to  be  found  in  an 
old  case  (or  rather  in  the  reporter's  note),  which  sometimes  finds 
its  way  to  the  text-books ;  namely,  that,  if  a  husband  receives 
back  his  wife,  he  becomes  liable  for  her  debts  contracted  during 
the  whole  period  of  her  unauthorized  absence.^  This  seems  very 
unreasonable,  where  the  fault  was  on  her  part.  The  true  doc- 
trine is,  doubtless,  that  after  such  reconciliation  the  husband  is 
liable  upon  her  subsequent  contracts  only.  And  this  is  the  rule 
expressly  asserted  in  some  American  cases.^ 

The  destitute  wife  of  a  lunatic  living  separate  from  her  in  an 
asylum  may  yet  pledge  his  credit  for  necessaries;^  though  not, 
of  course,  for  what  she  does  not  need,  as  where,  for  example,  she 
receives  sufficient  income  out  of  his  estate.^  She  cannot  pledge, 
it  might  seem,  where  he  is  banished  or  in  prison,  provided  the  law 
recognize  her  as  feme  sole ;  ^  but  as  an  agent  of  necessity,  and 
to  compel  his  marital  obligation,  she  ought  to  be  permitted  to  do 
so  if  she  desires,  and  not  unfrequently  does,  where  he  is  in  jail 
or  prison.^  If  the  wife  be  in  an  insane  asylum,  or  a  poor-house, 
the  husband  is  not  the  less  liable  for  her  support.^    But  not  where 

^  Robiflon  v.  Gosnold,  6  Mod.  171.  himself  in  the  case  apon  which  Lord 

See  Binfr.  Inf.  190,  n.,  Am.  ed.  Kenyon  commented,  that  the  wife  would 

3  WilliamB  v.  Prince,  8  Strobh.  490;  become  liable  therefor ;  certainly  if  she 

Beese  v.  Chilton,  26  Mo.  508 ;  Oinson  represented  herself  as  a  single  woman, 

v.  Heritage,  45  Ind.  73.    See  also  Chittj,  Cox  v.  Kitchin,  I   B.  &  P.  339;  Child- 

Contr.  168;  Williams  v,  McGahaj,  12  ress  v,  Mann,  33  Ala.  206 ;  McHenrj  v. 

Johns.  293.  Davies,  L.  R.  10  £q.  88.     See  f  170, 

How  far  the  wife  can  contract  lia-  note,  as  to  wife's  necessaries  under  mod- 

bilitj  for  necessaries  in  her  own  person,  em  legislation. 

when  the  husband  is  discharged  bj  her  *  Reed  v.  Legard,  4  E.  L.  &Eq.  523; 
delinquency,  was  considered  in  the  case  Shaw  v.  Thompson,  16  Pick.  198. 
of  Marshall  v.  Rutton,  8  T.  R.  647.  *  Chappell  v.  Nunn,  41  L.  T.  n.  s. 
Lord  Kenjon  obserred  that  it  was  not  287 ;  Richardson  v,  Du  Bois,  L.  R.  9 
a  necessary  consequence  of  the  deter-  Q.  B.  51. 
mination  of  the  husband's  responsibil-  '  Reeye,  Dom.  Rel.  86. 
ity  that  the  wife  should  be  at  liberty  *  See  Ahem  v.  Easterby,  42  Conn, 
to  act  as  a  feme  sole ;  but  that  the  546.    The  husband   is    liable  for   his 
contrary  was  the  troth,  and  that  any  wife's  necessaries  eyen  though  she  has 
persons  knowing   her  condition,  who  been  declared  2k  feme  sole  trader.    Mark- 
chose  to  tmst  her,  could  not  complain  ley  o.  Wartman,  9  Phila.  236. 
if  they  found  themselyes  unable  to  sue  ^  Wray    r.  Wray,    33    Ala.    187; 
her.    But  these  remarks  are  very  can-  David   v.  St  Vincent  Institution,  61 
tiously  put ;  and  it  seems  reasonable  Fed.  277.    Such  necessaries  may  be  fur- 
to  suppose,  as  Justice  Boiler  expresses  nished  by  an  indiyidoal  or  by  public 
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she  is  in  prison.^  And  it  seems  that  under  circumstances  of 
misconduct  on  the  wife's  part,  the  husband  may  compel  her  to 
assent,  after  her  release  from  confinement,  to  live  separate  on  an 
allowance,  without  being  chargeable  for  her  support  as  one  who 
has  turned  his  wife  out  of  doors.^ 

§  68.  Wife's  Neoeftsartes  where  BpooJies  live  apart;  Mutual 
Separation.  —  But  besides  involuntary  separation,  there  is  the 
case  of  voluntary  separation  to  be  considered.  This  last,  now  so 
frequent,  the  law  tolerates,  but  does  not  favor.  The  rule  is,  that 
where  a  husband  and  wife  parted  by  mutual  consent,  and  a  suit- 
able allowance  is  furnished  the  wife,  the  husband  is  not  bound 
to  pay  any  bills  which  she  may  have  contracted  as  his  agent.' 
It  is  enough  that  the  separation  be  a  matter  of  common  reputa- 
tion where  he  resides.  But  to  this  allowance  two  things  are 
requisite:  first,  that  it  shall  be  really  sufficient  for  the  wife; 
second,  that  it  shall  be  regularly  paid.  If  either  requirement  be 
wanting,  —  a  fact  which  the  seller  must  ascertain  at  his  peril,  — 
the  wife  is  not  confined  to  her  remedy  on  the  deed  of  separation, 
if  any,  but  may  pledge  her  husband's  credit  As  to  the  first 
requirement,  the  question  is  not  whether  the  wife  consented  to 
accept  a  certain  allowance  as  sufficient  for  her  support,  but 
whether  it  be  actually  sufficient  in  the  opinion  of  the  jury.* 
As  to  the  second,  the  mere  covenant  or  contract  of  the  husband 
to  pay  separate  maintenance  will  not  discharge  him  from  liability 
for  necessaries;  for,  as  was  observed  in  a  leading  case,  "the 
common  law  does  not  relieve  any  man  from  an  obligation  on  the 
mere  ground  of  an  agreement  to  do  something  else  in  the  place, 
unless  that  agreement  be  performed."  ^ 

anthorities  nnder  the  poor  laws.    160  v.  Downham,  5  HanriDg.  417;  Caneyv. 

Biaas.  149.    And  see  Alna  v,  FlummeT,  Fatton,  2  Ashm.  140 ;  Baker  v.  Barney, 

4  Greenl.  258 ;  Wray  v.  Cox,  24  Ala.  8  Johns.  72.    This  doctrine  finds  recent 

337  ;  Brookfield  v.  Allen,  6  Allen,  585.  support  in  Alley  v.  Winn,  134  Mass.  77. 

1  2  Stra  1122 ;  Batee  v»  Enright,  42  But  cf.  Lawrence  v.  Brown  (1895),  Iowa. 
Me.  105.  ^  Thompson    v.    Harvey,   4    Bnrr. 

*  Wray  v.  Wray,  33  Ala.  1 87 ;  Brook-  2177.  Hodgkinson  v.  Fletcher,  4  Camp, 
field  r.  Allen,  6  Allen,  585.  N.  F.  70 ;  Fearson  v.  Darrington,  32 

*  8  Car.  &  P.  717  ;  1  Salk.  116 ;  I  Ld.  Ala.  227  ;  Liddlow  v.  Wilmot,  2  Star- 
Baym.  444 ;  Hindley  v.  Westmeath,  6  kie,  77 ;  Emmet  v,  Norton,  8  Car.  &  P. 
B.  &  C.  200;  Mizen  o.  Pick,  3  M.  &  W.  506. 

481 ;  Schooler,  Hub.  &  Wife,  §  117 ;         «  Nurse  r.  Craig,  5  B.  &  F.  148,  per 
Calkins  v.  Long,  22  Barb.  97;  Kemp    Heath,  J.,;  Hindley  v.  Westmeath,  6 B. 
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If  wife  and  husband  part  by  mutual  consent,  and  there  is  no 
allowance  to  the  wife,  it  may  be  pre3umed  that  the  wife  has  the 
right  to  pledge  her  husband^s  credit,  for  he  has  not  relieved  him- 
self of  bis  marital  obligation.^  It  is  immaterial  whether  the  wife's 
allowance  be  secui*ed  by  deed  or  not,  since  it  is  the  payment 
which  discharges  him.^  If  the  wife  makes  no  claim  for  further 
support,  nor  offers  to  return,  all  the  more  does  the  arrangement 
protect  him  from  liability.^ 

But  on  account  of  the  increasing  favor  with  which  separation 
deeds  are  held,  allowance  of  maintenance  by  a  formal  separation 
deed  appears  under  the  latest  English  decisions  to  be  treated 
with  so  great  respect  as  to  be  deemed  conclusive  of  the  extent 
and  method  of  a  husband's  liability  for  his  wife's  support  dur- 
ing their  separation.^  An  arrangement  with  some  third  party 
may  thus  fulfil  the  needful  conditions  of  support  where  the 
spouses  live  apart 

§  69.  Wife's  NeoesBarles  where  Bponses  live  apart;  Presump- 
tions ;  Good  Faith.  —  It  has  generally  been  understood  that 
whenever  husband  and  wife  separate,  under  circumstances 
showing  misconduct  on  the  part  of  either,  the  presumption  of 
agency  changes  sides.  The  fact  of  their  living  apart  is  of  itself 
a  caution  to  all  who  hold  dealings  with  a  married  pair.  While 
they  cohabit  it  is  usually  for  the  husband  to  show  a  want  of 
authority ;  when  they  cease  to  cohabit  the  seller  must  prove 
authority ;  that  is  to  say,  he  must  prove  that  the  wife  was  in 
need  of  the  goods^  that  the  husband  failed  to  supply  her,  and 
that  the  wife  was  not  at  fault.  The  burden  is  here  upon  the 
dealer,  in  short,  to  make  out  a  justifiable  cause  for  supplying 


ft  C.  800;  Lockwood  v.  Thomas,  12  camstances  for  procnring  the  mainte- 

Johus.  248 ;  KimbaU  i;.  Reyen,  11  Wend,  nance  which  it  continues  the  husband's 

33.  dntjto  render.    Lush,  J.,  in  this  case 

1  Ross  V,  Ross,  69  111.  569.  seems  to  rest  the  wife's  general  right 

<  Hodgkinson  v.  Fletcher,  4  Camp,  to  pledge  her  husband's  credit  too  ex- 

70;  Emery  v.  Neighbour,  2  Halst.  142;  clnsively  upon  the  doctrine  of  agency. 

Hohlen  v.  Cope,  2  Car.  &  K.  437.    But  See  §  70  post ;  c.  17  ;  62  Vt.  123. 

see  Ewers  v.  Hntton,  3  Esp.  255.  Where  husband  and  wife  haye  sepa- 

*  Alley  r.  Winn,  134  Mass.  77.  rated  and  the  wife  has  adequate  means 

«  Eastland  v.  BurcheU,  L.  R.  3  Q.  of  her  own  under  an  antenuptial  settle- 

B.  D.  432.     Q».  whether  the  wife  has  ment,  the  husband  semUe  is  not  liable. 

any  remedy  afforded  her  under  such  cir-  Hunt  v.  Hayes,  64  Vt.  89. 
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without  actual  authority  from  the  husband.  Prima  fade, 
therefore,  a  woman  living  apart  from  her  husband,  upon  either 
voluntary  or  involuntary  separation,*  has  no  authority  to  bind 
him.^  This  contrast  of  presumptions  is  further  subject  to  the 
new  English  doctrine  lately  commented  upon,  which  seems  to 
put  all  new  tradesmen  on  their  guard  in  their  first  dealings 
with  a  married  woman.^  Where  the  husband  is  merely  absent 
from  home  for  temporary  purposes,  the  wife's  presumed 
authority  continues.^  And  where  the  fact  of  separation  is  not 
commonly  known,  or  where,  by  occasional  visits,  the  husband 
keeps  up  the  appearance  of  cohabitation  with  his  wife,  he  has 
generally  been  considered  prima  facie  liable  as  before ;  ^  and 
such  indulgence  is  due  particularly  to  former  dealers  who  have 
no  notice  of  a  revocation  of  the  wife's  agency  ;^  though  notice 
of  an  allowance  is  notice  of  his  dissent  to  the  wife's  contracts.^ 
He  may  agree  with  the  wife's  tradesman,  while  living  apart 
from  her,  that  the  goods  supplied  shall  not  be  charged  to  him  ; 
and  to  such  special  agreement  the  tradesman  will  be  held.^ 

Courts  will  always  regard  the  rule  of  good  faith  in  matters 
relative  to  the  wife's  necessaries.  Thus,  if  the  husband  and 
wife  be  living  apart  without  the  husband's  fault,  and  he  wishes 
to  terminate  his  liability  by  requesting  her  to  return  home, 
his  conduct  must  show  sincerity ;  though,  if  his  intentions  are 
lona  fide,  and  he  makes  suitable  provision  at  his  own  home, 
which  is  a  proper  home  for  her,  the  wife  forfeits  all  claim  to 
further  support  by  refusing  to  return.® 

§  70.  Wife's  Neoessaries  ;  Bommaiy  of  Doctrine.  —  The  com- 
mon-Iaw  doctrine,  as  we  have  seen,  makes  the  ground  of  the 


^  Johnston  v.  Snmner,  3    Harl.  &         '  Supra,  §  63 ;  Debenham  v.  Mellon, 

Nor.  261,  per  Pollock,  C.  B.,  and  an-  L.  R.  5  Q.  B.  D.  394. 
thories  there  commented  npon.  ^  Frost  v.  Willis,  13  Vt.  202. 

*  Etherington  t>.  Parrott,  2  Ld.  RajTn.         •  Rawlins  v.  Vandyke,  3  Esp.  250, 

1006;  Montague  v,  Benedict,  3  B.  &  C.  per  Lord  Eldon. 
631  ;  Walker  v.  Simpson,  7  W.  &  S.  83  ;         •  Anthony  v.  Phillips,  17  B.  I.  188. 
MitcheU  v.  Treanor,  1 1  Ga.  324 ;  Rea  v,         ^  Hinton  v.  Hudson,    Freem.   248 ; 

Dnrkee,  25  111.  503;  Schonler,  Hus.  &  Kimball  v.  Keyes,  11  Wend.  33. 
Wife,  §  119  ;  63  N.  J.  L.  516;  Stevens         »  Dixon  i;.  Hurrell,  8  Car.  &  P.  717. 
V.  Story,  43  Vt.  327 ;    Stnrtevant  r.         *  Walker  v.  Laighton,   1 1    Foster, 

Starin,  19  Wis.  268;   132  Mass.  181;  111.    And  see  Cartwright  v.  Bate,  1 

38  Neb.  304.  AUen,  514. 
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husband's  liability  for  his  wife's  necessaries  essentially  that 
of  agency.  This  agency  is  stated  as  an  agency  of  necessity 
where  a  deserving  wife  stands  in  want  of  supplies  because 
of  her  husband's  misconduct.  But  in  truth  such  necessity 
transcends  all  the  analogies  of  an  authorized  representation, 
and  inasmuch  as  the  wife  has  no  property  and  is  legally  de- 
pendent on  her  husband,  a  right  to  supply  her  wants  upon 
his  credit  is  inferred  from  the  nature  of  her  situation.  When 
both  spouses  live  together,  the  wife  may  pledge  her  husband's 
credit  for  necessaries,  unless  he  supplies  them  otherwise,  and 
so  performs  his  duty  after  his  own  method;  if  they  separate, 
his  liability  continues  commensurate  with  his  obligation,  so 
that  she  can  only  pledge  his  credit  when  the  fault  was  not  her 
own;  but,  being  justified  in  her  conduct,  the  conjugal  right 
to  necessaries  is  perfect,  and  consequently  enforceable  in  this 
manner,  unless  he  performs  his  duty  after  his  own  method. 
The  discrepancy  of  the  cases  relates  chiefly  to  presumptions  in 
favor  of  the  person  who  supplies  the  necessaries ;  and  here,  as 
we  have  seen,  the  latest  decisions  leave  it  in  doubt  how  strong 
a  presumption  cohabitation  as  husband  and  wife  furnishes  by 
itself.  Formerly  it  was  thought  that  private  arrangements 
between  husband  and  wife,  where  they  lived  together,  could  not 
be  set  up  against  the  seller  who  had  no  notice  thereof;  but 
latterly  the  English  inclination  has  been,  as  we  have  seen,^  to 
limit  the  implied  agency  of  the  wife,  during  cohabitation,  to 
those  whose  dealings  have  already  been  recognized  by  the  hus- 
band, and  who  therefore  ought  to  have  notice  of  revocation ; 
which  rule  of  course  narrows  down  the  presumption.  What- 
ever presumption  of  authority  may  be  inferred  from  cohabita- 
tion, separation  raises  the  counter-presumption  that  the  wife 
has  no  authority  to  pledge  her  husband's  credit.  Upon  the 
whole,  to  reconcile  the  earlier  and  later  decisions,  the  wife's 
right  of  procuring  necessaries  on  her  husband's  credit  may  be 
deduced  from  these  two  combined  considerations:  (1)  That 
where  the  husband  proves  remiss  in  furnishing  needful  support, 
the  wife  has  the  right  to  compel  such  support  by  pledging  his 
credit,  whether  they  cohabit  or  dwell  apart,  so  long  as  miscon- 

1  Supra^  §  63. 
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duct  on  her  part  has  not  absolved  him  from  the  conjugal  duty, 
—  this  rule  of  compulsion  taking  largely  the  place,  in  modem 
times,  of  the  old  remedies  formerly  pursued  in  the  ecclesiastical 
courts;  (2)  That  any  wife  may  be  the  agent  of  her  husband 
and  bind  him  to  the  extent  of  her  authority,  like  other  repre- 
sentatives. In  short,  the  rule  of  agency  as  to  wife's  necessaries 
is  carried  far  enough  in  actual  practice  to  make  that  agency  a 
fiction  for  the  sake  of  a  wife's  self-protection  against  her  un- 
faithful spouse.^ 

We  may  add  that  the  husband's  express  contract  with  others^ 
or  his  express  promise  or  express  sanction  comes  in  aid  of  such 
legal  inference  concerning  his  liability  for  supplies  furnished 
his  wife  as  may  be  drawn  from  any  of  the  matrimonial  situa- 
tions which  we  have  considered.^ 

§  71.  Wife's  Neoessaxles;  Miaoellaneons  Points.  —  Marriage 
de  facto,  or  reputed  marriage,  is  always  sufficient  to  charge  the 
husband  with  his  wife's  necessaries.  There  seem  to  be  three 
reasons  why  this  should  be  so :  one,  that  a  tradesman  cannot 
be  expected  to  inquire  into  such  matters ;  another,  that  agency 
binds  any  principal ;  the  third,  that  it  is  just  that  a  man  who 
holds  out  a  woman  to  society  as  his  wife  should  maintain  her 
as  such.  Hence  an  agency  is  to  be  inferred  wherever  there  is 
cohabitation  of  parties  as  husband  and  wife;  though  not,  it 
would  appear,  where  the  cohabitation  is  irregular  and  calculated 
to  raise  a  different  impression,  and  strong  proof  of  actual  au- 
thority bestowed  is  not  furnished.^ 

1  That  agency  is  not  the  fnU  meas-  that  the  wife  is  permitted  to  maintain 

snre  of  the  wife's  power  to  bind  her  her  rights  against  an  nnfaithfnl  hna- 

husband  for  what  she  needs  is  further  band  in  self-protection.    The  English 

seen  in  the  decisions  upon  the  point  of  courts  included  articles  of  peace  against 

a  wife's  legal  expenses  already  noticed,  the  husband  under  necessaries.    Supra, 

Supra,  §  61,  n.     Here  there  is  some  §  61,  n.     But  thej  stopped  short  for- 

conf usion  in  the  decisions ;  but  a  dispo-  merly  at  indictment  of  the  husband  for 

•ition  Terj  clear  is  shown  by  the  courts  assault.    Supra,  §  61 ,  n. 

to  aUow  the  wife  in  numerous  instances  ^  See  «.  g.  Daubney  v.  Hughes,  60 

to  prosecute  or  defend  in  furtherance  N.  Y.  187.    Any  notice  intended  to  ter- 

of  her  marital  rights,  eren  though  it  be  minate  the  continuance  of  an  express 

against  the  husband  himself.     Incon-  contract  must,  in  order  to  be  effectual, 

sistently  enough,  the  fiction  of  agency  be  appropriate  thereto.    lb.    And  see 

as  to  necessaries  has  been  here  em-  Mickelberry  v.  Harvey,  58  Ind.  523. 

ployed ;  but  the  true  ground  is  rather  *  2  £sp.  637  ;   and  see    1   Greenl. 

117 


§  71  THE  DOMESTIC  EELATIONS.  [PAET  IL 

An  adult  husband  is  bound  on  the  contract  of  his  minor 
wife  for  necessaries.^  And  a  minor  husband  is  liable  for  neces- 
saries furnished  his  wife,  whether  she  be  minor  or  adult.^  The 
ordinary  rules  of  husband  and  wife,  therefore,  apply  so  far  as 
such  necessaries  are  concerned.  If  old  enough  to  contract 
marriage,  an  infant  is  presumed  old  enough  to  pay  for  his  wife's 
board  and  lodging  as  well  as  his  own.'  But  with  regard  to  his 
wife's  general  contracts,  it  would  seem  that  infancy,  which  in- 
capacitates one  from  making  contracts  in  person,  also  disquali- 
fies him  from  employing  an  attorney. 

As  an  agent  duly  authorized,  the  wife  may  doubtless  pledge 
her  husband's  credit  for  the  necessaries  of  the  children,  as  well 
as  her  own.  But  upon  the  doctrine  of  presumptions  and  an 
implied  authority  from  him  to  do  so,  the  common  law  is  more 
reserved.  "Family  necessaries"  is  an  expression  of  our  later 
statutes  which  indicates  a  growing  favor  in  that  direction,  and 
modem  custom  may,  of  course,  extend  the  implied  scope  of  an 
agency  beyond  earlier  usage* 

But  as  the  obligation  of  a  husband  to  support  does  not  ex- 
tend beyond  his  wife  and  own  children,  nor  always  to  step- 
children, a  wife  cannot  ordinarily  make  a  binding  contract  to 
support  her  own  parent,  brother,  sister,  or  near  relatives,  either 
at  his  expense  or  her  own,  since  she  is  neither  sui  juris  nor 
presumably  his  agent  for  that  purpose  * 

Policy  has  regarded  parental  claims  for  necessaries  furnished 
to  a  wife  with  great  distrust.  Such  claims  may  doubtless 
accrue  under  an  express  contract.®  But  the  law  will  not  ordi- 
narily imply  a  contract,  as  against  a  son-in-law,  to  pay  his 
wife's  board  while  staying  at  her  father's  house.  Some  of  the 
latest  cases,  nevertheless,  imply  a  promise  on  the  husband's 
part  to  pay  his  wife's  board,  where  she  goes  to  her  parent's 

Evid.  §207;  1  Camp.  245 ;  Jewsbury  ?».  687;   Commonwealth  f>.  Graham,  157 

Newbold,  40  £.  L.  &  Eq.  518 ;  Mimroe  Mass.  73. 

V.  De  Chemant,  4  Camp.  215  ;  Schouler,         »  76, 

Hus.  &  Wife,  §  122;  89  Cal.  446.  *  See  §  170,  noU.    And  see  Cook  v. 

^  Nichobon  t;.  Wilborn,  13  Ga.  467.  Ligon,  54  Miss.  368 ;  Powers  v.  Rnssell, 

2  Cantine    u.  Phillips,    5    Earring.  26  Mich.  179. 
428.    And  see  Bush  t?.  Lindsey,  14  Ga.         «  Olney  v.  Howe,  89  VI.  556. 

^  Daubnej  v,  Hughes,  60  N.  T.  187. 
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house  upon  a  mutual  understanding  that  she  may  stay  there 
indefinitely,  the  spouses  having  quarrelled.^  With  the  grow- 
ing laxity  of  the  marriage  union,  the  parent's  intervention  on  a 
daughter's  behalf  against  her  husband,  with  the  view  of  pro- 
curing her  divorce,  and  boarding  her  at  the  husband's  cost 
meantime,  is,  unhappily,  becoming  far  more  common  than  for- 
merly, and  more  readily  encouraged  by  the  courts. 

The  reader  has  perceived  that  the  claim  for  a  wife's  neces- 
saries involves  two  elements :  articles  furnished  must  be  of  the 
suitable  class,  such  as  food,  dress,  or  medical  attendance ;  and, 
furthermore,  of  that  class  the  wife  must  be  destitute  of  such 
supply  as  befits  her  condition  and  the  means  and  station  of  her 
husband.  Hence  a  blending  of  a  law  and  fact ;  and  hence,  more- 
over, much  confusion  in  laying  down  the  rules,  though  a 
tradesman  has  not  always  to  inquire  strictly.  Where  one  has 
supplied  the  wife  with  articles,  some  of  which  are  necessaries 
and  some  are  not,  some  of  which  were  rightly  furnished  her 
and  some  of  which  were  not,  he  can  yet  recover  for  the  neces- 
saries, or  for  what  he  rightly  furnished.^  But  on  the  other 
hand,  one  cannot  furnish  articles  which  were  not  necessaries 
and  not  suitable,  and  recover  a  fraction  of  their  value  on  the 
plea  that  they  might  have  answered  the  purpose  of  other  arti- 
cles which  would  have  been  necessaries.^ 

§  72.  Wife's  General  Agenoy  for  her  Husband.  —  The  wife 
may  bind  her  husband  for  other  contracts  than  those  for  neces- 
saries, where  an  agency  in  the  premises,  express  or  implied, 
can  be  shown.  The  natural  incapacities  of  her  sex  superadded 
to  those  of  the  marriage  state ;  the  practical  difficulties  which 
persons  dealing  through  such  an  agent  must  encounter,  par- 
ticularly where  they  find  she  has  exceeded  her  authority,  and 
yet  cannot  hold  her  liable  in  person ;  her  own  exposure  to  fraud, 
deceit,  and  coercion,  —  all  these  combine  to  render  the  wife  in 
important  negotiations  an  undesirable  business  representative; 
and  cases  of  this  sort  come  rarely  before  the  courts.    As  to 

1  Barkett  v.  Trowbridge,  61  Me.  251 ;         ^  Eames  9.  Sweetser,  101  Mass.  78 ; 
Daobnej  r.   Hughes,  60  N.    Y.   187;    Roberts  ».  Kelley,  51  Vt.  97. 
Schooler,  Hns.  &  Wife,  f  124.    As  to         <  Thorpe  v.  Shapleigh,  67  Me.  235. 
wife's  own  claims,  raising  fnnds,  &c., 
see  Schooler,  Hub.  &  Wife,  §  125. 
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matters  not  relating  to  the  household  or  the  family  necessaries, 
a  wife  has  no  power  to  bind  her  husband  unless  actual  authority 
has  been  expressly  conferred  or  may  be  implied  from  circum- 
stances.^ But  the  wife  may  be  delegated  an  attorney,  even 
under  a  sealed  instrument.^  And  on  principle  there  is  little 
reason  to  doubt  her  capacity  to  bind  her  husband  in  all  general 
transactions  where  he  has  given  an  express  authority.  So,  too, 
her  agency  may  be  inferred  from  his  acts  and  conduct  respect- 
ing her ;  and  the  general  rule  applies  that  such  agency  is  to  be 
measured  by  the  scope  of  the  usual  employment ;  ^  and  further, 
that  those  regularly  dealing  upon  the  sanction  of  an  agency 
ought  to  have  due  notice  when  the  agency  is  revoked.^  It  is 
by  virtue  of  such  an  extended  agency  that  we  find  a  married 
woman  enabled  frequently  to  pledge  her  husband's  credit  beyond 
all  ordinary  rules  as  to  a  wife's  necessaries.  The  usual  cases  in 
which  a  wife  binds  the  husband  on  contracts  not  for  necessaries 
may  be  reduced  to  two  classes ;  the  one  where  the  nature  of  his 
employment  is  such  that  the  wife  is  expected  to  share  in  it ;  the 
other  where  he  is  absent  from  home  and  some  one  must  carry  on 
the  household  and  small  business  matters.^ 

Thus  it  is  held  that  where  a  husband  permits  his  wife  to 
carry  on  a  certain  business  in  his  name,  and  to  draw  in  his 
name  checks  and  notes  to  be  used  in  the  course  of  the  business, 
she  cannot  make  him  liable  as  surety  for  loans  to  third  persons, 
or  upon  accommodation  paper,  merely  because  of  such  an 
agency.®  And  where  her  agency  extends  only  to  the  perform- 
ance of  certain  specific  acts  of  a  general  transaction,  she  cannot 
bind  him  by  her  acts  and  admissions  respecting  other  matters 
connected  with  the  general  transaction,^  A  wife  is  fairly  the 
husband's  implied  agent  for  engaging  the  usual  menial  servants.^ 

^  Jones  V.  Wocher,  90  K7.  230 ;  40         *  As  where  the  parties  separate,  bnt 

UL  App.  380.  the  dealer  has  no  knowledge  of  the  fact. 

«  Goodwin  v.  Kelly,  42  Barb.  194.  23  Ore.  327. 

'  Cox  t;.  Hoffman,  4  I)ev.  &  Batt.         >  See    this    doctrine    discussed   at 

180;  Mackinlejt;.  McGregor,  3  Whart.  length,  with  citation  of  cases  in  Schon- 

369  ;  Camelin  v.  Palmer  Co.,  10  Allen,  ler,  Hns.  &  Wife,  §f  127-130. 
539 ;  Raddock  t*.  Marsh,  38  E.  L.  &  Eq.         6  Golick  v.  Grover,  2  Yroom,  182 ; 

515;  Pickering  v.  Pickering,  6  N.  H.  4  Vroom,  463. 
124 ;  Gray  v.  Otis,  11  Vt.  628 ;  Miller         7  Goodrich  v,  Tracy,  43  Vt.  314. 
V,  Delamater,  12  Wend.  433  ;  Mickel-         8  Wagner  v,  Nagel,  33  Minn.  348. 
berry  v,  Harvey,  58  Ind.  523. 
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The  husband  may,  by  suitable  conduct,  make  bis  wife  his  agent 
for  receiving  settlement  of  claims  due  him  while  absent ;  ^  or 
for  employing  legal  assistance  as  incidental  to  managing  his 
afiftirs.^  The  wife  may  be  her  husband's  agent  as  to  his  real 
estate,  not  only  for  the  purpose  of  collecting  rents  and  making 
small  repairs,  but  in  the  more  important  transactions.  But  as 
deeds  and  written  instruments  are  here  commonly  requisite, 
and  formalities  must  be  followed,  little  can  be  left  to  inference. 
Such  authority  presupposes  usually  a  husband's  long  absence. 
Thus  the  management  of  a  farm  in  a  husband's  absence,  with 
the  care  of  the  stock,  is  not  unfrequently  intrusted  to  the  wife.^ 
It  is  not  to  be  presumed  that  a  wife  can  revoke  her  husband's 
license  on  his  premises,  given  to  a  third  person,^  nor  grant  an 
irrevocable  license  thereof  *  The  wife  may  represent  her  hus- 
band, not  only  in  the  general  management  of  his  own  lands,  so 
as  to  bind  him,  but,  under  certain  circumstances,  with  reference 
to  her  real  estate  in  which  he  has  the  usual  marital  rights,  or 
lands  owned  partly  by  her  and  partly  by  him.^  But  a  wife  is 
not,  simply  because  she  is  a  wife,  authorized  by  implication  to 
sell  or  dispose  of  her  husband's  general  personedty,  although  it 
might  consist  of  a  sewing-machine  or  a  piano  such  as  she  her- 
self used  exclusively.^ 

Batification  by  the  husband  is  not  essential  where  the  scope 
of  the  wife's  agency  was  sufficient  without  it ;  ®  but  it  cures  acts 
of  doubtful  authority.  The  wife's  sale  or  gift  of  her  husband's 
personal  property,  even  without  authority,  or  her  purchase  on 
his  behalf,  may  be  confirmed  by  his  subsequent  acts  amounting 
to  ratification ;  and  one  mode  of  ratification  is  to  accept  know- 
ingly  the  benefits  of  her  transaction.®    Acts  done  by  the  wife 

1  StaU  V.  Meek,  70  Penn.  St  181.  »  g^e  McAfee  v.  Robertson,  41  Tex. 

See  Meader  v.  Page,  39  Vt.  306.  355. 

*  Baford  v.  Speed,  11  Bash,  338.  '  Dunnahoe  v.   Williams,   24  Ark. 
«  Chanot  v.  Lanon,  43  Wis.  536;  264;  Mickelbeny  v.  Harvey,   58  Ind. 

McAfee  v.  Robertson,  41  Tex.  355.  523 ;  Pike  i;.  Baker,  53  IlL  163 ;  Shaw 

*  KeUogg  0.  Robinson,  32  Conn.  335.    v,  Emery,  38  Me.  484;    supra,  §  64. 

*  Nebon  v.  Garey,  114  Mass.  418.         Even  a  trifling  gift  from  the  wife  by 

*  Cheney  v.  Pierce,  38  Vt.  515 ;  way  of  charity  has  been  upheld,  though 
Bresel  v.  Jordan,  104  Mass.  497.  without     the     husband's     permission. 

7  Wheeler  Man.  Co.  p.  Morgan,  29    Spencer  v.  Storrs,  38  Vt.   156. 
Kan.  519. 
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in  relation  to  her  husband's  property  without  authority  should 
of  course  be  promptly  disavowed  by  him  within  a  reasonable 
time,  if  he  wishes  to  escape  responsibility.^  Nor  can  a  husband 
stand  by  and  see  his  wife  use  the  proceeds  of  a  sale  of  his 
property  sold  by  her  with  his  knowledge,  and  afterwards  re- 
claim the  property.^ 

§  73.  Effect  of  Marriage  of  Debtor  and  Creditor.  —  A  debt  or 
obligation  due  a  woman  is  extinguished^  not  suspended,  at 
common  law,  by  her  marriage  with  the  debtor  or  obligor,  and 
she  cannot  recover  the  same  against  him  or  his  estate  after  the 
relation  is  ended.^  So,  too,  where  the  woman  is  debtor  and 
marries  the  creditor,  the  debt  against  her  is  discharged.  These 
doctrines  are  subject  to  the  exception  that  this  must  not  affect 
the  rights  of  third  parties.^ 


CHAPTER  IV. 


EFFECT  OF  COVERTUBE  UPON  THE  WIFE'S  INJURIES  AND 

FRAUDS. 

§  74.  General  Prlnoiple  Stated. — Frauds  and  injuries  may 
have  been  committed  by  the  wife;  or  they  may  have  been 
committed  upon  the  wife.  Again,  they  may  have  been  com- 
mitted before  coverture;  or  they  may  have  been  committed 
during  coverture.  Once  more,  they  may  have  reference  to  the 
person,  constituting  a  bodily  injury,  such  as  assault  and  bat- 
tery, or  an  injury  to  the  character,  such  as  slander;  or  they 
may  have  reference  to  property.  But  in  any  event,  so  far  as  the 
fraud  or  injury  is  made  the  subject  of  a  civil  suit,  the  general 
principle  of  the  wife's  disability  remains  the  same;  namely, 
that  the  husband  compensates  or  receives  the  compensation. 

1  IliU  V.  Sewald,  53  Penn.  St.  271.       of  sach  a  debt,  or  its  evidence  before 

*  Delano  v.  Blanchard,  52  Vt.  578 ;  marriage,  cf .  Gaptil  o.  Home,  63  Me. 
Haf!  i\  Price,  50  Mo.  228.  405 ;    Long  v.  Kinney,    49    Ind.  S35. 

«  Smiley  v.  Smiley,  18  Ohio  St.  543.     And  see  Price  i;.  Price,  L.  B.  11  Ch.  D. 

*  Ab  to  indorsement  or  assignment    163. 
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§  75'.  TortB  by  the  Wife ;  Husband  and  Wife  sued  together, 
or  Husband  alone ;  Presumption  of  Coercion,  Ao,  —  We  have 
seen  that  one  spouse  is  not  criminally  answerable  for  the  other.^ 
But  as  to  private  wrongs  or  torts,  the  general  rule  of  law  is  that 
the  husband  is  liable  for  the  frauds  and  injuries  of  the  wife, 
whether  committed  before  or  during  coverture;  if  committed 
under  his  coercion  or  by  him  alone,  be,  and  he  alone,  is  liable ; 
otherwise,  both  are,  for  the  time  being,  liable.*  Where  the  fraud 
or  injury  is  committed  in  his  company  and  by  his  order,  coercion 
is  presumed,  and  the  husband  becomes  prima  facie,  the  only 
wrong-doer;  and  where  committed  without  his  order,  and  in 
his  absence,  or  voluntarily  in  his  presence,  the  wife  is  in  reality 
the  offending  party,  while  the  husband  has  become  responsible 
for  her  acts  by  reason  of  her  coverture.  In  the  latter  class  of 
cases  the  husband  is  properly  joined  with  his  wife  in  the  suit ; 
for,  if  the  wife  alone  were  sued,  his  property  might  be  seized 
without  giving  him  an  opportunity  for  defence ;  and  if  the  hus- 
band alone  were  sued,  he  would  become  chargeable  absolutely. 
In  the  former  class  of  cases  the  husband  should  be  sued  alone.^ 
Where  the  tort  is  committed  by  both  spouses,  and  the  wife  does 
not  act  by  coercion,  both  husband  and  wife  may  be  jointly  sued  * 

This  presumption  of  coercion,  too,  is  much  the  same  in  civil 

1  Supra,  §  49.  see,  as  to  the  option  given  bj  English 

<  2  Kent,  Com.  149;  Bing.  Inf.  256,  statute  of  1882,  Seroka  v.  Kattenburg, 

257;  Angel  v.  Felton,  8  Johns.  149;  17  Q.  B.  D.  177.    The  present  policy 

Gage  c.  Reed,  15  Ul.  403  ;  Carl  v.  Won-  in  various  States  is  to  exempt  the  hn^- 

der,  5  Watts,  97 ;  Whitman  v.  Delano,  band  for  his  wife's  tort  where  he  was 

6  N.  H.  543 ;  Gray  v,  Thacker,  4  Ala.  not  present  and  did  not  participate.    32 

136;  McKeown  t*.  Johnson,!  McCord,  Kan.  409.    As  to  liability  under  the  New 

578 ;  Benjamin  v,  Bartlett,  3  Miss.  86 ;  York  civil  damage  act,  where  liquors 

Wright  V.  Kerr,  Addis.  13 ;  Cassin  i;.  are  sold  by  the  husband  in  a  building 

Delany,  38  N.  Y.  178;  Ball  v.  Bennett,  owned  by  the  wife,  see  87  N.  Y.  493. 

21  Ind.  427  ;  Marshall  v.  Oakes,  51  Me.  See  further  as  to  injury  as  affected  by 

308 ;  Clark  v.  Bayer,  32  Ohio  St.  299 ;  husband's  or  wife's  premises,  115  Mo.  1 ; 

44    Ark.  401;    Flesh  v.  Lindsay,   115  Strouse  v.  Leipp  (1894),  Ala. 
Mo.  I .  '  Park  v.  Hopkins,  2  Bailey,  41 1 ; 

As  to  modem  statutory  changes  in  Matthews  t;.  Fiestel,  2  E.  D.  Smith,  90 ; 

this  doctrine,  see  §  170,  n.    A  statute  Jackson  v.  Kirby,  37  Vt.  448 ;  58  Vt. 

will  not  be  deemed  to  exempt  a  hus-  323. 

band    from    the  common-law  liability         ^  12  Mod.  246;  Vine  v,  Saunders,  5 

for  his  wife's  torts  unless  it  is  explicit.  Scott,  359 ;  Marshall  v.  Oakes,  51  Me. 

Quick  V.   Miller,   103    Penn.    St.  67;  308;   Gray,  C.  J.,  in  Handy  v.  Foley, 

Holtz  r.  Dick,  42  Ohio  St.  23.    And  121  Mass.  259. 
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as  in  criminal  offences.^  It  is  said  by  Chancellor  Kent  that  a 
wrong  committed  by  the  wife  "  in  company  with  "  her  husband, 
or  '^byhis  order/'  renders  the  husband  alone  liable;  but  this 
statement  is  too  general,  and  should  be  limited  to  the  case  of 
her  acting  by  his  coercion  *  It  is  said  that  the  privilege  of  pre- 
sumptive coercion  extends  to  no  other  person  than  a  wife,  not 
even  to  a  servant^  The  presence  of  the  husband  and  his  direc- 
tion should  usually  be  concurrent,  in  order  to  amount  to  coercion ; 
and  the  presumption  of  a  wife's  coercion  in  a  toit  is,  of  course, 
not  conclusive,  but  may  be  controlled  by  evidence  of  the  facts.* 

As  to  private  wrongs  the  question  occurs,  why  should  the  hus- 
band be  made  to  stand  in  the  wife's  place  where  the  offence  is 
considered  against  an  individual,  any  more  than  when  it  13 
between  herself  and  the  State  ?  This  seems  to  be  the  true  answer, 
as  in  case  of  her  debts  dum  sola;  namely,  that  the  husband  adopts 
her  and  her  circumstances  together ;  that  he  takes  her  fortune,  if 
she  has  one,  and  assumes  all  possible  liabilities  therefrom. 

This  statement  suggests  that  the  husband's  liability  is  after  all 
a  limited  one,  where  he,  in  the  first  instance,  was  free  from 
wrong ;  that  is  to  say^.  that  the  death  of  the  wife  before  the  recov* 
ery  of  damages  puts  an  end  to  his  liability  altogether.  This  is  cor- 
rect, not  only  on  the  principle  announced  in  the  case  of  the  wife's 
debts  dum  sola,  but  because  wrongs,  being  personal,  die  with  the 
person,  which  last  is  the  common  explanation  of  this  rule.  If 
the  husband  dies  before  damages  are  recovered  in  the  suit,  the 
wife  alone  remains  liable.^  So  it  would  seem  that  the  common 
law  recognizes  a  liability  on  her  part  which  continues  through 
the  marriage  relation ;  coverture  operating,  however,  so  as  to  sus- 
pend the  remedy  against  the  married  woman,  and  to  bring  in  as 
a  joint  party  the  custodian  of  her  fortune.® 

^  Supra,  §  RO.  be  set  up  in  defence.    See  Clark  r. 

*  Gray,  C.  J.,  in  Handy  v.  Foley,  Bayer,  32  Ohio  St.  299;  Fergoeon  v. 
121  Mass.  259  ;  2  Kent,  Com.  149.  Brooks,  67  Me.  251. 

'  Reeve,  Dom.  Rel.  72 ;   Barnes  v.  ^2  Bright,  Hub.  &  Wife,  22,  n. ;  and 

Harris,  Busbee,  15;  Griffin  v.  Reynolds,  see  Stroop  t;.  S warts,  12  S.  &  R.  76; 

17  How.  (U.  S.)  609.  Baker  v.  Braslin,  16  R.  I.  635. 

*  Cassin  v.  Delany,  3S  N.  T.  178;  ^  Hence  husband  and  wife  are  sued 
Ferguson  v.  Brooks,  67  Me.  251 ;  supra,  together  for  the  libel  or  slander  of  the 
§  50 ;  Henderson  v.  Wendler,  39  S.  C.  wife.  McElfresh  v.  Kirkendall,  36  Iowa, 
555.    Coercion,  if  relied  upon,  should  224.    Exemplary  damages  may  be  al- 
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CHAP.  IV.]         wife's  injuries  AND  FRAUDS.  §  76 

§  76.  Torts  by  Wife  which  are  based  on  Contract,  &c.  —  There 
are,  however,  not  only  torts  simplicUer,  or  simple  wrongs  at  law, 
but  wrongs  where  the  substantive  basis  of  the  fraud  is  the  wife's 
contract  The  common  law  has  been  supposed  to  apply  with 
the  same  force  in  both  cases,  partly  because  in  the  latter  instance 
the  person  injured  would  be  otherwise  without  a  remedy.^  But 
some  modern  cases  rule  that  though  the  husband  is  liable  for 
the  wife's  general  frauds,  yet  when  the  fraud  is  directly  connected 
with  her  contract,  and  is  the  means  of  effecting  it,  and  part  and 
parcel  of  the  same  transaction,  the  wife  cannot  be  responsible, 
nor  can  the  husband  be  sued  for  the  fraud  together  with  the 
wife.^ 

There  are,  however,  cases  where  the  wife  will  bind  her  husi- 
band  by  her  fraudulent  representations  on  the  ground  of  her 
agency.^  And  where,  on  the  other  hand,  the  husband  and  wife 
vfeiG  sued  by  one  who  had  been  induced  by  the  false  representa- 
tions of  the  husband  to  buy  the  wife's  land,  the  action  was  lately 
held  maintainable  against  both  wife  and  husband,  though  the 


lowed  in  snch  actioD.    Fowler  v.  Chi-  add  that  he  maj  compromiBe  withoat 

Chester,  25  Ohio  St.  9.    As  to  the  wife's  his  wife's  assent.    Coolidge  v.  Farris, 

publication  of  a  libel,  see  64  Vt.  450.  8  Ohio  St.  594. 

They  are  sued  for  forfeitures  under  a  ^  Macq.    Hus.  &  Wife,    ISO,    131 ; 

penal  statute  where  she  participated.  Head  v.  Briscoe,  5  Car.  &  P.  484,  per 

Austin  V.   Wilson,  4  Cush.  273;  Mo-  Tindal,  C.  J.;   Eeeve,  Dom.   Bel.  72, 

Queen  v.  Fulgham.  27  Tex.  463 ;  Baker  73 ;  44  Mo.  App.  583. 

V.  Young,  44  111.  42 ;  Enders  v.  Beck,  *  Liverpool  Adelphi  Loan  Associa- 

18  Iowa,  86.    As  to  suits  to  recover*  tion  i;.  Fairhurst,  9  Exch.  422 ;  25  Fla. 

penalties    for    usuiy,  see   Jackson    r.  927. 

Kirbj,  37  Vt.  448;  Forter  v.  Mount,  «  Taylor  v.  Green,  8  Car.  &F.  316; 

43  Barb.  422.     So,  too,  for  a  wife's  Schonler,  Hus.  &  Wife»  §  136.    A  hus- 

assanlt  and  battery.     Griffin  v.  Key-  band  is  liable  in  replevin  for  his  wife's 

nolds,  17  How.  (U.  S.)  609;  Roadcap  unlawful  detention  of  another's  chat- 

V.  Sipe,  6  Gratt.  213;    16  R.  I.  635;  tels  under   claim  of    title  in  herself. 

Schouler.  Hus.  &  Wife,  §  137.    Or  for  Choen  v.   Forter,    66    Ind.   194.    But 

the  forcible  removal  of  a  gate.    Handy  where  there  is  no  collusion  apparent, 

V.  Foley,  121  Mass.  259.    The  fact  that  a  husband  will  not  be  committed  for 

the  husband  is  made  responsible  by  the  his  wife's  breach  of  injunction.    Hope 

fact  of  coverture,  and  did  not  commit  v.  Carnegie,  L.  R.  7   £q.  254.     For 

the  wrong  in  person,  cannot  go  in  miti-  statutory  changes  as  to  torts  and  frauds 

gation  of  damages.    Austin  v.  Wilson,  of  the  wife,  see  §  170,  n.    And  cf.,  as 

4  Cush.  273;  58  Vt.  558.    See  17  R.  L  to  torts  connected  with  the  wife's  land, 

81.  as  in  keeping  a  vicious  dog,  152  Mass. 

The  husband  has  full  management  7;  135  N.  Y.  201. 
of  the  defence.    And  we  need  hardly 
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wife  was  innocent  of  the  fraud,  on  the  theory  that  the  husband 
made  the  false  statements  as  her  agent  and  that  she  received 
and  retained  the  fruits  of  the  fraud.^  Where  the  husband  admin- 
isters some  trust  on  the  part  and  in  the  right  of  his  wife,  he  is 
liable  in  equity  for  losses  occasioned  by  her  breaches  of  trust, 
whether  arising  from  her  negligence  or  her  active  misconduct.* 

§  77.  Torts  committed  apon  the  Wife.  —  So  far  as  the  hus- 
band is  injured,  his  right  of  action  is  sole;  but  where  the  wife 
is  the  meritorious  cause  of  action,  the  spouses  join  as  plaintiffs.  • 
For  injuries  to  the  person  or  character  of  the  wife,  therefore,  the 
husband  and  wife  at  the  common  law  should  sue  together.^  And 
it  may  happen,  where  both  were  personally  injured  together,  that 
the  husband  has  one  cause  of  action  as  an  individual,  and  another 
founded  upon  his  wife's  injury.  But  where  the  right  of  action 
for  damages  is  founded  on  the  prior  possession  of  personal  pro- 
perty, the  husband  must,  at  common  law,  sue  alone,  since  his 
possession  is  the  possession  of  both.^  And  the  joinder  of  the 
wife  in  actions  relating  to  personal  property,  where  the  injury 
was  committed  after  marriage,  is  good  ground  of  demurrer,  or 
motion  to  arrest,  or  even  of  error  after  judgment^  Whether  the 
same  principle  applies  to  property  of  the  wife  parted  with  before 
marriage  is  not  so  clear.  This  is  the  rule,  however,  when  the 
action  is  for  a  wrong,  which  before  the  marriage  was  committed 
in  respect  to  such  property.®  But  where  the  trover  is  laid  before 
the  marriage,  and  the  conversion  afterwards,  there  has  been  some 
controversy,  the  result  of  which  seems  to  be  that  the  action  is 
well  brought,  either  with  or  without  joining  the  wife,  though 
the  better  course  doubtless  is  to  join  the  wifeJ    The  principle 


1  Kramm  v.  Beach,  96  N.  T.  398.  *  Bing.  Inf.  and  Cor.  253,  and 

^  Bahin  v.  Hngheii,  31  Ch.  D.  390.  cited;  Cro.  Eliz.  133;  1  Chit.  PL  93; 

*  Bing.  Inf.  &  Coy.  247,  Am.  ed.,  1  Salk.  114. 
and  cases  cited.    Whether  in  snch  snits         ^  Rawlins  v,  Ronnds.  27  Vt.  17.  . 
it  is  a  fatal  error  for  the  declaration  to         *3    Rob.    Pract.    188;    Milner    v, 

conclude  to  the  damage  of  the  "  plain-  Milnes,  3  T.  R.  627 ;  Fewell  v,  CoUins, 

tiff"   instead  of    "plaintiffs/'  see    57  1  Const.  207.    Cf.  61  Tex.  638. 
Md.  121.    A  married  woman   cannot        ?  Powes  o.  Marshall,  1    Sid.  172; 

sne  alone  for  assault  npon  her,  simply  Ajling  v,  Whicher,  6  Ad.  &  £L  259 ; 

on  the  ground  that  her  hnsband  lives  Blackbome  o.  Haigh,  2  Ley.  107 ;  3 

apart  from  her  and  refuses  to  join  in  Rob.  Pract.  iupra.    There  is  some  nn> 

the  Rurt.    60  Tex.  331.    See  §  219 ;  25  certainty  on  this  point,  however.    See 

Fla.  927.  Bac.  Abr.  Baron  and  Feme  ( K.) ;  omUra, 
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sou<;ht  is  whether  such  a  suit  amounts  t^o  a  disaffirmance  of  the 
husband's  constructive  title  to  the  goods  on  the  marriage.^ 

The  damages  allowed  as  compensation  for  the  frauds  and 
injuries  sustained  by  the  wife  go  to  the  husband,  as  well  as  the 
rest  of  her  personal  property,  if  recovered  during  his  lifetime. 
But  such  suits  survive  to  her  where  she  is  the  meritorious  cause 
of  action;  and  on  the  death  of  the  husband,  pending  legal  pro- 
ceedings, the  wife  may  accordingly  proceed  to  judgment  and 

Brown  v,  Fifield,  4  Mich.  322;  Well-  EatoD,  54  Me.  156.    And  the  rale  is  the 

bom  V.  Weaver,  17  Ga.  267.  name  in  all  these  cases,  whether  the 

^  As  to  in jnries  relative  to  the  wife's  fraud  or  injury  was  committed  before  or 

real  estate,  see  infra,  ch.  6.    On  these  daring  coverture.    Bat  if  the  wife  be  a 

principles  it  is  held  that  hasband  and  privy  to  the  wrong,  or  culpably  suffer 

wife  must   sue  together  for   libel  or  an  injury  to  be  committed  upon  her,  the 

slanderons  words  spoken  against  the  husband  cannot  maintain   his  action ; 

latter.    Smalley  v.  Anderson,  2  Monr.  for   his  right  to   damages   cannot  be 

56  ;  Davies  v,  Solomon,  L.  R.  7  Q.  B.  greater  than  hers  would  have  been  had 

112 ;  Harper  v.  Finkston,  112  N.  C.  293  ;  she  remained  single.     Pillow  v.  Bush- 

Throgmorton  v.  Davis,  3  Blackf.  383.  neU,  5  Barb.  1.56.    Nor  can  an  action  be 

These  words  must  be  actionable  per  ae.  maintained  where  the  husband  instigates 

See   Beach  v.    Ranney,  2    HUl,  309 ;  the  wrong.    Tibbs  v.  Brown,  2  Grant's 

SaviUe  v.  Sweeney,  4  B.  &  Ad.  514;  Cases,  39.    Nor  in  slander  where  the 

Ryan  v.  Madden,  12  Vt.  51.     As  to  words  are  not  actionable,  though  the 

slander    of   wife   charging    her   with  wife  become  ill  in  consequence  of  the 

*'adaltery,"  see    Shafer   v,  Ahalt,   48  slander.    Wilson  v.  Goit,  17  N.  Y.  442. 

Md.   171.    Special  damage  should   be  In  a  joint  action  for  personal  wrong  to 

shown  in  order  to  sustain  the  action,  the  wife,  the  declaration  should  con- 

lb. ;  Allsop  V.  Allsop,  2  L.  T.  n.  s.  290.  dude  '*  to  their  damage."     Horton  v. 

Words  charging  her,  while  unmarried,  Byles,  1  Sid.  387 ;  Smalley  v.  Anderson, 

with  fornication  are  actionable.     Gib-  2  Monr.  56.    And  it  is  a  well-recog- 

son  V.  Gibson,  43  Wis.  23.    They  sue  for  nized  principle,  both  in  Eugland  and 

battery  of  the  wife.    Pillow  v.  Bushnell,  America,  that   whenever   the  wife  is 

5  Barb.  156.    Also  for  injuries  sustained  the  meritorious   cause  of  action,  her 

by  her  through   the  negligence  of  a  interest  must  appear  on  the  face  of  the 

common  carrier.    Heim  v.  McCaughan,  pleadings,  or  the  omission  will  be  con- 

32  Miss.  17 ;  Blair  v,  Chicago  R.,  89  sidered   fatal.     Staley   v.    Barhite,    2 

Mo.  334.    Also  for  the  malpractice  of  a  Gaines,  221 ;  Serres  v.  Dodd»  5  B.  &  P. 

physician,  even  though   it  afterwards  405;  Thome  v.  Dillingham,   1   Denio, 

cause  her  death.    Cross  v.  Guthery,  2  254;   Pickering  v.  De  Rochemont,  45 

Boot,  90;   Hyatt  v.  Adams,  16  Mich.  N.  H.  67.    Cf.  57  Md.  121. 

180.     See  State  v.  Housekeeper,  70  Md.  Where  the  tort  was  committed  be- 

162.    Also  for  frauds  upon  the  wife,  as  fore  the  woman  was  married,  the  action, 

in  case  of  an  action  qtd  tarn  to  recover  if  she  marries  afterwards,  should  be 

penalties  for  a  fraudulent  conveyance,  brought  by  husband  and  wife ;  or  if  she 

Fowler  v,  Frisbie,  3  Conn.  320.    But  marries  pending  the  action,  the  hus- 

eee  Crump  r.  McKay,  8  Jones,  32,  as  to  band  is  entitled  to  be  admitted  as  a 

negligence  "sounding  in  contract,"  not  plaintiff.    Gibson  v.  Gibson,  43  Wis. 

admitted  to  be  cause  of  action.     Also  23. 

f  ur  malidons  pioeecatioQ.    Laaghlin  v. 
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collect  the  damages  for  hetself ;  or  if  her  husband  had  never 
brought  an  action,  she  may  then  do  so  in  her  own  right^  The 
husband,  on  the  other  hand,  has  no  such  interest  in  the  suit  at 
common  law  that  he  may  prosecute  it  in  his  own  name  after 
his  wife's  death.  His  joinder  in  the  first  place  was  only  because 
of  the  marriage  relation.  He  may,  however,  under  some  stat- 
utes, be  let  in  as  her  administrator,  and  in  such  capacity  prose- 
cute the  suit  to  its  conclusion.^  If  the  wife  dies  after  judgment, 
the  husband  surviving  may  take  the  benefits  of  the  suit ;  for  a 
judgment  debt  takes  the  place  of  the  original  cause  of  action. 
The  death  of  the  wife,  pending  suit  for  her  personal  tort,  put 
an  end  to  the  action  altogether  by  the  old  law.^  But  where  the 
so-called  tort  was  referable  rather  to  some  breach  of  contract,  it 
might  survive.* 

Since  the  husband  is  at  the  common  law  entitled  to  the 
society  and  semces  of  his  wife,  two  separate  causes  of  action 
may  arise  from  injuries  inflicted  upon  her  person.  One,  in  the 
name  of  both  for  her  own  injuries,  we  have  just  considered ;  the 
other  is  in  the  name  of  the  husband  alone  per  quod  consortium 
amisiL^  Thus,  if  the  wife  be  wantonly  bruised  and  maltreated, 
her  husband  may  bring  his  special  action  per  qtuxi  for  the  loss 
of  her  society  and  for  his  medical  expenses.®  But  there  can  be 
no  special  damage  recovered  by  the  husband  by  way  of  aggra- 
vation in  the  joint  suit  for  his  wife's  injuries,  which  is  founded 
in  her  meritorious  claim.  Thus,  in  the  joint  action  for  an  as- 
sault on  the  wife,  the  surgeon's  bill  cannot  be  recovered ;  if  for 
slander  of  the  wife,  the  loss  of  wages  cannot  be  claimed ;  there 
the  sole  right  of  the  husband  should  be  sued  on  in  his  name.^ 

1  Bing.  Inf.  &  Gov.  247,  248;  New-  tion  R.  R.  Co.,  7  Hurl.  &  Nor.  834; 

ton  u.  Hatter,  2  Ld.  Raym.  1208;  An-  Whitcomb  o.  Barre»  37  Vt.  148;  Ka- 

dereon  V.  Anderson,  II  Bash,  327.  vanaagh  v.  Janesville,  24  Wis.  618; 

«  Chitty,  PI.  74 ;  Norcross  v.  Stnart,  Hooper  v,  Haskell,  56  Me.  251. 
50  Me.  87;  Pattee  v,  Harrmgton,  11         ^  Modem  legislation  shoold  be  ez- 

Pick.  221 ;  Crozier  v,  Bryant,  4  Bibb,  plicit  to  deprive  the  husband  of  hit 

174;  Saltmarsh  v.  Candia,  51  N.  H.  71.  special  action.     As  to  the  ''society" 

'  Bac.  Abr.  Baron  &  Feme  (E.) ;  lost,  the  law  means  a  wife's  capacity 

Meese  v.  Fond  du  Lac,  48  Wis.  323.  for  comfort  and  usefulness  to  her  hos- 

*  Long  V.  Morrison,  14  Ind.  595.  band.     102  Mo.  669 ;   Kelley  v,  May^ 

»  3  Bl.  Com.   140;  Cro.  Jac.   501,  berry,  154  Penn.  St  440;  121  Ind.  375; 

538 ;  Mewhirter  v.  Hatten,  42  lowa,  91  Ga.  466,  813. 
288 ;  Brockbank  v.  Whitehaven  Juno-        ^  Dengate  v.  Gardiner,  4  M.  &  W.  6 ; 
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Nor,  ou  the  other  hand,  can  the  husband  recover  for  the  wife's 
mental  anguish  or  other  damages  incidental  to  the  joint  suit  in 
his  sole  suit  for  damages.^  It  would  appear  that  the  husband 
may  release  the  damages  for  his  wife's  injuries,  and  then  recover 
for  the  loss  arising  to  himself  alone ;  he  may  certainly  release 
or  compromise.^  Where  the  husband  is  alone  entitled  to  the 
damages,  and  in  case  of  his  death  they  would  go  to  his  repre- 
sentatives, he  must  sue  alone;  and  his  sole  suit  will  not  be 
defeated  by  his  wife's  death  before  action  brought.^ 

Of  the  suits  which  the  husband  may  bring  for  loss  of  his 
wife's  society,  that  for  enticing  a  wife  away  has  already  been 
considered.^  Somewhat  akin  to  this  is  his  action  for  his  wife's 
seduction,  founded  on  the  same  general  marital  rights.  But 
the  common  law  still  keeps  up  its  legal  fiction  of  the  wife's 
civil  incapacity,  and  treats  the  seducer  as  guilty  of  trespass  by 
force  of  arms,  whether  the  wife  actually  consent  to  the  guilt  or 
not.^  A  husband  who  lives  apart  from  his  wife,  under  articles 
of  separation  or  a  decree  of  divorce  from  bed  and  board,  cannot 
maintain  a  suit  for  damages  'per  qitod,  since  he  has  suffered  no 
loss  of  her  society.**  Nor  does  an  action  lie  for  enticing  one's 
wife  and  so  reviling  the  metrriage  while  she  was  detained  that 
she  languished  and  died ;  and  for  refusing  to  let  the  husband 
attend  the  funeral,  of  which  the  enticer  had  charge.^  The  wife 
was  never  permitted  to  sue  for  the  loss  of  her  husband's  society 
and  services,®  though  on  general  principle  it  is  hard  to  see  why, 
save  for  her  coverture,  she  should  not  have  been. 

KaTanaugh  v,  JanesviUe,  24  Wis,  618 ;  •  Schoaler,  Hub.  &  Wife,  §  140 ;  Fry 

King  V.  Thompson,  87  Penn.  St.  865,  v,  Deratler,  2  Yeates,  278;  Ballard  r. 

See  Lewis  v.  Babcock,  18  Johns.  443.  RnsseU,  36  Me.  196 ;  Burger  v,  Belslej, 

1  Hooper  i;.  HaskeU,  56  Me.  251.  45  111  72. 

«  Sonthworth  v,  Packard,  7  Mass.  '  Neilson  v.  Brown,  13  R.  I.  651, 

95;  Anderson  v.  Anderson,  11  Bnsh,  ^  2  Kent,  Com.  182;  TaUle  v.  Chi- 

327.  cago  R.,  42  Iowa,  518;  Carey  v.  Berk- 

*  Wheeling  v.  Trowbridge,  5  W.  Va.  shire  R.,  1  Cush.  475.    An  action  cannot 
353.  in  general  be  maintained  by  the  wife, 

*  Supra,  §  41.    As  to  this  sednction  there  being  no  misfeasance  towards  her, 
snit,  see  Schonler,  Hns.  &  Wife,  §  140.  independently  of  a  contract  with  the 

>  3  Bl.  Com.  139,  140.     An  action  husband  alone.    Longmeid  v.  Holliday, 

on  the  case  is  aUowable,  though  not  6  Exch.  761.    Cf.  §  41 ;  26  Fed.  R.  13, 

usual     Chamberlain  v.  Hazelwood,  5  which  permits  a  wife's  suit;   16  CoL 

M.  &W.  517.    Supra,  1 4\.  523. 
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§  78.  Torts  upon  the  Wife  ;  tnetaotaiieoiifl  Death  ;  Statatee.  — 

Instantaneous  death  of  the  husband  or  wife,  at  the  common 
law,  gave  no  right  of  action  to  the  survivor.  Nor  could  the 
husband,  whose  wife  was  thus  killed  by  anothei^s  carelessness, 
sue  jTer  qttod,  because  he  could  not  be  said  to  have  lost  her 
society  during  any  portion  of  her  life.^  A  wife,  of  course,  could 
not  sue  for  the  death  of  her  husband.'  Where  the  wife  dies  in 
consequence  of  one's  carelessness,  as  in  case  of  malpractice,  the 
husband  may  recover  damages  for  the  injury  accruing  to  him- 
self before,  but  not  for  the  injury  in  consequence  of,  the  death.^ 
Modem  legislation  has  supplied  many  new  remedies  much 
needed  in  these  classes  of  cases,  particularly  with  reference  to 
injuries  and  loss  of  life  occasioned  through  the  carelessness  of 
railroad  companies  and  other  common  carriers.^ 

§  79.  Torts  upon  the  Wife  ;  Misoellaneotis  Points.  —  It  should 
be  observed  that,  wherever  husband  and  wife  are  both  injured  by 
the  same  party,  they  have  two  distinct  and  separate  causes  of 
action,  which  must  not  be  confounded.    Thus^  for  libel  against 

^  Yelv.  89,  90;  Baker  v.  Bolton,  I  wood  v.  LoweU,  4  Ciuh.  310;  Sanford 

Camp.  493 ;  Green  v.  Hadson  R.  R.  Co.,  r.  Angosta,  32  Me.  536 ;  Hunt  v.  Win- 

28  Barb.  9;  Hallenbeck  v.  Berkshire  field,  36  Wis.  154;  Fnller  v.  Nangatack 

R.  R.  Co.,  9  Cnsh.  109.    See  Georgia  R.  R.  Co.;  21  Conn.  557 ;  49  HI.  App. 

R.  R.  Co.  V.  Wynn,  42  Geo.  331,  which  105.    See  Carlisle  v.  Town  of  Sheldon, 

considers  a  statute  providing  only  for  a  88  Vt.  440.    In  some  of  these  statutory 

wife's  suit  by  reason  of  her  husband's  cases,  however,  the  husband  may  bring 

death,  by  railroad  accident,  and  not  for  his  separate  suit  per  quod  as  before,  in 

a  husband's  suit  by  reason  of  his  wife's  addition  to  the  suit  for  the  wife's  injury, 

death.  Klein  o.  Jewett,  26  N.  J.  Eq.  474 ;  K^ 

3  2  Kent,  Com.  182;  Carey  v.  Berk-  vanaugh  v.  Janesville,  24   Wis.  618; 

shire  R.,  1  Cush.  475.  Whitcomb  v.  Barre,  37  Yt.  148. 

>  Hyatt  V.  Adams,  16  Mich.  180;  Where  husband  and  wife  were  in- 
Long  V.  Morrison,  14  Ind.  596.  jnred  simnltaneouflly,  and   both  died, 

*  Dickens  v.  N.  Y.  Central  R.  R.  Co.,  the  husband  a  little  before  the  wife, 

28  Barb.  41 ;  Stat.  9  &  10  Vict.  c.  93 ;  it  was  held  that  the  right  of  action 

Mass.  Gen.  Stats,  c.  63,  §  97.    And  vested  absolutely  in  the  wife.    Waldo 

wherever  by  special  statute  some  right  v.  Goodsell,  33  Conn.  462.    Where  the 

of   action   for   damages  is  given   (as  action  is  brought  in  assumpsit,  as  upon 

against  a  town  for  a  defective  high-  a  carrier's  contract  to  carry  safely,  the 

way),  some  of  our  courts  seem  disposed  considerations  are  those  of  contract,  not 

to   allow  the   husband's   medical   ex*  tort    See  Pollard  v.  New  Jersey  R.,  101 

penses  by  way  of  aggravation,  in  the  U.  S.  228.    Recovery  by  the  adminis- 

joint  suit  of  husband  and  wife,  even  trator  for  personal  injury  caused  by  the 

though  he  may  not  be  empowered  to  wife's  death  enures  to  the  benefit  of  the 

bring  a  suit  in  his  own  name  to  recover  surviving  husband  under  some  State 

for  them  as  damages  per  quod.    Hai>  codes.    8  Lea»  96. 
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faosbaDd  and  wife,  the  husband  must  sue  alone  for  the  libel 
against  him,  and  husband  and  wife  jointly  for  the  libel  against 
her ;  they  cannot  sUe  together  for  the  libel  against  both.^  And 
90  it  is  in  suits  for  personal  injury  to  both.^  But  actions  are 
sometimes  consolidated  in  practice.^  Whether  a  husband's 
contributory  negligence  shall  bar  the  joint  suit  for  his  wife's 
injuries  is  a  novel  and  interesting  point^ 

We  may  notice,  finally,  one  important  distinction  made  be- 
tween the  wife's  general  contracts  and  her  frauds  and  injuries. 
In  the  one  case  the  man  is  held  liable  to  third  parties  for  her 
acts  as  agent,  even  though  never  married  to  her ;  ^  and  simple 
cohabitation  is  sufficient  to  charge  him.  But  simple  cohabita- 
tion will  not  be  enough  to  make  him  responsible  for  her  civil 
injuries.  Marriage  in  fact  is  essential.  And  this  latter  prin- 
ciple applies  likewise  where  he  seeks  indemnity  for  her  injuries.^ 
The  facility  with  which  an  agency  is  created  at  law  for  contracts 
may  serve  to  explain  the  difference  between  the  two  cases. 


CHAPTER  V. 


EFFECT  OF  COVERTURE  UPON  THE  WIFE'S  PERSONAL  PROPERTY. 


§  80.  Wife's  Personal  Property  in  Oeneral ;  Marriage  a  Gift  to 
the  Husband.  —  Personal  property  comprises  things  in  posses- 
sion, or  goods  and  effects,  such  as  money,  furniture,  and  farm 
stock,  which  one  holds  as  the  property  itself,  and  things  in 
action,  such  as  bonds  and  other  outstanding  debtsJ    The  hus- 

1  Gazynski  p.  Colbuni,  11  Cnsh.  10;         *  See  Penn.  R.  v,  Goodenongh,  55 

Ebenoll  v.  King,  3  Binn.  555 ;  Newton  N.  J.  L.  577. 
r.  Hatter,  2  Ld.  Kaym.  1208 ;  Skogland  v.         *  Suprtt,  §  71. 
Street  R.,  45  Minn.  330.    For  statutory         •  Overholt  v.  EUswell,  1  Ashm.  200. 

changes  as  to  injuries  sustained  by  the  See  Norwood  v.  Stevenson,  Andr.  227. 
wife,  see  §  170  a. ;  IS  Q.  B.  D.  784.  ^  2  Bl.  Com.  389,  896 ;  2  Kent,  Com. 

«  Northern  Central  R.  v.  Mills.  61  351.   Seel  Schouler,Per8.Prop.§Sll,12, 

Md.  355 ;  Matthew  ».  Central  Pacific  where  the  leading  distinctions  between 

R.  63  Cal.  450.  "  things  in  possession  "  and  "  things  in 

*  Hemstead   v.  Gas  Light   Co.,   3  action"   are   noticed   at   length,   and 

Hurl.  &  C.  745.  where  reasons  are  stated  why  the  terms 
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band's  title  to  his  wife's  personal  property  at  the  common  law 
is  either  absolute  or  qualified,  according  as  the  particular  prop- 
erty belongs  to  the  one*  class  or  the  other.  We  shall  therefore, 
in  this  chapter,  treat  of,  firsts  the  wife's  things  or  personal  prop- 
erty in  possession ;  second,  her  things  or  personals  in  action. 

But  in  general  it  may  be  premised  that  the  wife's  personal 
property  goes  to  the  husband,  whether  belonging  to  her  at  the 
time  of  marriage,  or  acquired  afterwards  by  gift,  bequest,  or  pur- 
chase ;  whether  actually  or  beneficially  possessed ;  whether  prin- 
cipal fund  or  income.  So  her  earnings  belong  to  her  husband. 
Marriage,  therefore,  operates  in  this  respect  as  a  gift  to  the  hus- 
band ;  and  while  the  gift  is  only  qualified,  so  far  as  things  in 
action  are  concerned,  it  lies  in  his  power  to  make  the  gift  abso- 
lute during  coverture.* 

This  privilege  of  the  husband  lasts  as  long  as  the  marriage 
relation  continues,  even  though  he  be  living  apart  from  his  wife 
in  adultery,  and  she  acquire  the  property  by  her  own  labor  *  or 
by  bequest.^  Neither  divorce  from  bed  and  board,  nor  separation, 
takes  away  his  right.*  But  divorce  from  the  bonds  of  matri- 
mony, or  the  death  of  either  party,  puts  an  end  to  the  gifts  of 
coverture,  leaving  open  the  adjustment  of  the  rights  of  the  respec- 
tive parties  with  one  another,  or  between  the  survivor  and  the 
representatives  of  the  deceased,  on  other  principles  to  be  here- 
after explained. 

And  it  is  a  matter  of  course  that  the  wife's  property  should  be 
hers  in  her  own  right,  in  order  that  the  husband's  title  may 
attach.  For  property  may  come  to  her  with  restrictions  upon 
the  husband's  rights,  such  as  the  giver  has  seen  fit  to  impose.^ 
Her  paraphenmlia  follow  a  rule  somewhat  peculiar.*  And,  as 
we  shall  see  in  later  chapters,  much  of  the  common  law  bearing 

"corporeal"   and    "incorporeal"   per-  •  Vreeland  v,  Rjno,  26  N.  J.  Eq. 

sonal  property  should  be  preferred  at  160. 

this  day.  *  Glover   v.   Proprietors  of   Drury 

1  1   Bright,  Hns.  &  Wife,  34,  35;  Lane,2  Chitty,117;  Washbam  ti.  Hale, 

Co.  Litt.  305  a,  351   6;  2  Kent,  Com.  10  Pick.  429;   Prescott  v.  Brown,  23 

130,  etc. ;    Campbell   v.  Gralbreath,    12  Me.  305;    1  RolL  Abr.  343.    Bat  see 

Bush.  459.  Divorce,  in/ra,  c.  17. 

3  Rossell    V,    Brooks.    7    Pick.  65;  •  Co.  Litt.  351 ;  11  Mod.  178. 

Turtle  V.  Muncy,  2  J.  J.  Marsh.  82;  >  See  poat,  cs.  15,  16,  as  to  rights 

Armstrong  v,  Armstrong,  32  'Miss.  279.  upon  death  of  a  spouse. 
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upon  this  subject  is  practically  superseded  by  the  law  of  the 
wife's  separate  property. 

§  81.  ftarninga  of  Wife  vast  in  Husband.  —  Earnings  of  the 
wife  belong  to  the  husband.  The  rule  of  the  common  law  is 
that  he  takes  all  the  benefits  of  her  industry.^  This  rule  applies 
to  money  earned,  and  to  other  produce  of  the  wife's  earnings.' 
He  alone  can  give  a  discharge  for  any  demand  which  may  arise 
from  her  services.  He  may  of  course  constitute  her  his  agent 
for  receiving  the  pay  to  herself;  but,  without  evidence  of  some 
such  authority,  the  person  who  employs  her,  as  a  nurse  for  in- 
stance, cannot  protect  himself  by  showing  her  separate  receipts.^ 
For  these  earnings  the  husband  sues  alone,  and  in  own  name.^ 
And  where  the  husband  supports  his  household,  all  claims  upon 
a  boarder  or  lodger  are  presumably  on  his  behalf.^  He  may 
consent  that  her  earnings  be  her  own,  but  that  right  rests  upon 
his  consent,  and  raises  other  questions  to  be  considered  here- 
after;® nor  can  that  consent  be  exercised  in  disregard  of  his 
existing  creditors.^  It  follows  that  the  proceeds  of  the  joint 
labor  of  husband  and  wife  belong  at  common  law  to  the  hus- 
band, as  where,  for  instance,  they  raise  cotton  together;^  and 
that  an  action  by  a  husband  in  his  own  name,  for  his  own  ser- 
vices and  his  wife's,  rendered  under  the  same  contract,  is  well 
brought® 

1  Macq.  Hns.  &  Wife,  44,  45 ;  88  Porter,  80  Ala.  476.    And  81  Ala.  489, 

N.  C.  463 ;  Gorman  v.  Wood,  73  Ga.  549,  is  to  the  effect  that  the  hnsband 

370;  McDavid  v.  Adams,  77  HI.  155;  cannot  invest  sach  earnings  for  her  ben- 

Yopst  V.  Yopst,  51  Ind.  61.  efit  to  the  prejudice  of  his  own  credi- 

*  fincher  v.  Ream,  68  Penn.  St.  421 ;  tors.    See  c.  14,  post. 

Hawkins  r.  Providence  R.,  119  Mass.         "^  Cramer  v.  Redford,  2  C.  E.  Green, 
596.  367;   Postnuptial  Settlements,  post,  c 

*  Offley  9.  Clay,  2  Man.  &  Gr.  172 ;     14;  Glaze  v.  Blake,  56  Ala.  379. 

and  see  Glover  o.  Dmry  Lane,  2  Chittj,         ^  Bowden  v.  Gray,  49  Miss.  547.    Cf. 

117;   Russell  v.    Brooks,  7   Pick.    65.  as  to  modern  legislative  changes,  §  162. 

But  see  Starrett  i^.  Wynn,  17  S.  &  R.  Notwithstanding  permissive  statutes  as 

130.  to  the  wife's  earnings,  the  law  favors 

*  Gould  p.  Carlton,  55  Me.  511;  a  husband's  suit  against  third  parties, 
McDavid  r.  Adams,  77  lU.  155.  where  the  wife  did  not  make  the  con- 

'  Barnes  r.  Moore,  86  Mich.  585.  tract,  or  sets  up  no  separate  claim.    Por- 

*  See  po§t,  c.  12,  as  to  wife's  power  ter  v.  Dunn,  131  N.  Y.  314;  118  N.  Y. 
to  trade,  &c.  If  a  husband  renounces  304 ;  76  Ga.  104 ;  Howe  v.  Hyde,  88 
to  his  wife  his  right  to  her  earnings,  he  Mich.  91. 

may  revoke  that  renunciation    before         ^  Harrington  v.  Gies,  45  Mich.  374. 
the  gift  is   consummated.     Boyett  v, 
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§  82.  wife's  Personal  Property  In  Poeseealon.  —  Now,  to  t<ake 
the  broad  divisiou  of  the  common  law  as  applied  to  all  the  wife's 
personal  property,  whether  derived  from  a  former  husband  or 
elsewhere.  First,  as  to  the  wife's  choses  or  personals  in  posses- 
sion, or  corporeal  personal  property.  To  these  the  husband's 
right  at  common  law  is  immediate  and  absolute.  He  may  dis- 
pose of  them  as  he  sees  fit  during  his  life,  whether  with  or  with- 
out his  wife's  consent;  he  may  bequeath  them  by  will;  and 
after  his  death  such  property  is  regarded  as  assets  of  his  estate, 
the  title  passing  to  his  executors  and  adminstrators^  to  the  exclu- 
sion of  the  wife,  though  she  survive  him.^ 

If  the  wife's  interest  in  personal  property  be  that  of  an  owner 
in  common,  the  husband  becomes  an  owner  in  common  in  her 
stead.^  So  corporeal  chattels  of  a  female  ward,  in  the  hands  of 
her  guardian,  being  legally  hers  at  the  time  of  marriage,  become 
her  husband's,  and  his  marital  rights  attach  at  once,  notwith- 
standing the  guardian  retains  possession  longer.^  The  wife's 
vested  remainder  in  personal  estate  goes  to  the  husband  on  ter- 
mination of  the  particular  estate ;  and  where  both  husband  and 
wife  die  during  the  continuance  of  the  particular  estate,  the  hus- 
band's representatives,  and  not  the  wife's,  are  held  to  take  such 
remainder.^  But  the  husband  cannot  be  considered  a  purchaser 
by  marriage  for  a  valuable  consideration  against  a  legal  title 
admitted  to  be  valid  by  his  wife  before  marriage.* 

Chattels  bequeathed  to  the  wife,  without  restriction,  pass  to 
the  husband  at  once  like  her  other  things  in  possession.^  So  all 
her  movables,  such  as  jewels,  household  goods,  furniture,  and  the 
like,  also  cash  in  her  hands,  go  to  him  absolutely  and  at  once, 

1  Co.  Litt.  300,  351  6;  S  Kent,  Com.         >  Hopper  v.  McWhorter,    18    Ala. 

143 ;  Legg  v.  Legg,  8  Maas.  99 ;  Lam-  229. 

phir  V.  Creed,  8  Vea.  599 ;  Winalow  v,         «  Sallee  v,  Arnold,    32    Mo.    532 ; 

Crocker,  17  Me.  29;  Bing.  Inf.  &  Cov.  Chamberg  v.  Perry,  17  Ala.  726;  Mc- 

208,  cases  cited  by  Am.  ed. ;  Hoskins  Daniel  v.  Whitman,  1 6  Ala.  343  ;  Miller 

V.  Miller,  2  Dev.  360 ;  Hyde  v.  Stone,  v.  Blackbnm,   14    Ind.   62.     And  see 

9  Cow.  230;  MoT^^^an  v,  Thames  Bank,  Davis's  Appeal,  60  Penn.  St.  118. 
14    Conn.    99  ;  Hawkins    v,    Craig,    6         ^  Tnue  v.  Cooper,  4  Sneed,  296. 
Monr.  257  ;  Caffee  v.  KeUy,  I  Busb.  48 ;         *  Willis  v.  Snelling,  6  Rich.  280. 
Skillman  v.  Skillman,  2  Beasley,  403 ;         «  Shirley  v.  Shirley,  9  Paige,  863 ; 

Hopkins  v.  Carey,  23  Miss.  54 ;  Crop-  Newlands  v.  Paynter,  4  M.  &  C.  408 ; 

sey  V.  McKinney,30  Barb.  47  ;  Carleton  Crane  v.  Brice,  7  M.  &  W.  188 ;  Rex  v. 

V.  Lovejoy,  54  Me.  445 ;  85  Va.  429.  French,  R.  &  R.  C.  C.  491. 

134 


CHAP,  v.]  wife's  PJfiRSONAL  PBOPEBTY.  §  82 

whether  owned  by  the  wife  at  the  time  of  marriage  or  nominally 
vesting  in  her  at  some  period  of  her  coverture.  Whether  money 
at  her  banker's  follows  this  same  principle  may  depend  upon  a 
distinction  first  taken  by  Sir  William  Grant  in  Carr  v.  Carry 
He  there  says  that  a  balance  at  a  banker's  is  a  debt,  and  not  a 
deposit  But  if  the  money  were  delivered  to  the  banker  in  a 
sealed  bag,  it  would  then  be  t^uly  a  de'pmt'wni.  It  would  then 
have  what  is  called  an  ear-mark ;  in  other  words,  it  would  be  a 
specific  chattel,  and,  as  such,  would  vest  by  the  marriage  in  the 
husband  as  his  absolute  property.'  Therefore,  should  the  hus« 
band  die  without  recovering  such  specific  chattels  or  goods,  they 
would  belong  to  his  representatives,  and  not  to  the  wife  by  right 
of  survivorship.^  The  true  test  of  the  husband's  title  is  this : 
whether  the  personal  property  in  question  was  or  was  not  tech- 
nically a  thing  in  possession. 

As  to  the  wife's  personal  apparel,  the  doctrine  oiparapher-- 
nalia  will  be  found  to  reserve  to  her  a  needful  right  in  the  most 
delicate  instance  where  controversy  can  arise.  Otherwise  it 
would  appear  that  her  apparel  belongs  to  her  husband  at  com- 
mon law  together  with  the  obligation  of  supplying  it ;  and  he 
only  can  sue  others  for  its  loss.^  She  cannot  sell  or  give  her 
clothing  away,  probably,  which  he  supplied,  except  by  virtue 
of  an  agency ;  which  agency,  however,  might  be  readily  inferred 
from  circumstances.  But  the  wife's  reasonable  clothing  belongs 
to  the  husband  for  the  wife's  use,  like  her  victuals  and  other 
necessaries,  and  he  must  not  wantonly  deprive  her  of  it  so  as 
to  leave  her  destitut«.^  Even  conceding  a  wife's  own  title  to 
her  wearing  apparel  or  trunk,  in  certain  cases,   the  husband's 

1  I  Mer.  543,  n.  It  would  appear  that  at  common  law 

*  Per  Sir  William  Grant  in  Carr  v.  a  bride's  wedding  presents  vested  in  her 
Carr,  I  Mer.  543 ;  HiU  v.  Foley,  I  Phil,  husband.  49  Mo.  App.  127.  But  the 
404.  Money  deposited  with  a  banker  rules  of  separate  property  and  marital 
in  the  usual  way  is  money  lent  to  the  legislation  introduce  ample  qualifioa- 
backer,  with  the  obligation  superadded  tions,  especially  where  the  wife's  maiden 

that  it  be  repaid  when  called  for.    Pott  name  is  marked  upon  such  presents.  | 

V.  Cleg.  llJnr.  289;SchoulerBailm.§14.         >  Powes  v,  Marshall,   1    Sid.   172;  j 

*  Hawkins  v.  Providence  B.,  119  Macq.  Hus.  &  Wife,  19,20;  1  Bac.Abr. 
Mass.  596.  700,  tit.  Baron  &  Femci  V. ;  I  Boper, 

«  See  Delano  v.  Blauchard,  52  Vt.    Hus.  &  Wife,  169 ;  I  Vent  261. 
578;  Hawkins  v.  Providence  R.,  119 
Mass.  596. 
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special  title  should  sufficiently  sustain  his  suit  against  third 
parties,  as  bailee  or  agent  with  reference  to  such  property ;  ^ 
and  so  too  where  the  property  was  partly  her  own.* 

§  83.  Wife  8  Penonalty  In  Action.  —  Secondly.  The  hus- 
band's right  to  his  wife's  incorporeal  personal  property  —  or  at 
least  to  her  chases  in  action^  as  they  are  commonly  called  —  is 
qualified.  Marriage  operates,  not  as  an  absolute  gift  of  such 
property,  but  rather  as  a  conditional  gift,  the  condition  being 
that  the  husband  shall  do  some  act  while  coverture  lasts,  to 
appropriate  the  choses  to  himself.  If  he  happen  to  die  before 
he  has  done  so,  such  choses,  not  having  been  reduced  to  posses- 
sion, remain  the  property  of  the  wife,  and  his  personal  repre- 
sentatives have  no  title  in  them.^  But  this  applies  only  to 
outstanding  things  in  action  ;  for  some  may  have- been  reduced 
to  possession  by  the  husband  during  his  lifetime,  and  some 
may  not.  If  the  wife  die  before  the  husband  has  reduced 
the  chose  to  possession,  he  has  no  title  in  it  as  husband,  but  it 
goes,  strictly  speaking,  to  her  administrator  or  personal  represen- 
tative,^ though  under  our  statutes  the  husband  has  commonly 
the  right  both  to  administer  and  inherit  a  good  part,  at  least,  of 
his  wife's  personal  property,  and  she  cannot  will  otherwise.* 

With  respect  to  such  choses  in  action  as  may  accrue  to  the 
wife  solely,  or  to  the  husband  and  wife  jointly,  during  cover- 
ture, the  same  doctrine  applies.  The  husband  may  disagree  to 
his  wife's  interest  and  make  his  own  absolute  at  any  time  dur- 
ing coverture  by  recovering  in  suit  in  his  own  name  or  other- 
wise reducing  them  to  possession.  But  until  such  disagreement, 
such  choses  in  action  belong  to  the  wife,  and,  if  not  reduced 
into  possession  by  the  husband,  will  likewise  survive  to  her.® 

1  JacksonviUe  R.  v.  Mitchell,  (1894),  «  Walker  v.  Walker,  41  Ala.  353 ; 

Fla. ;  Smith  v.  Abair,  87  Mich.  62.  Fleet  v.  Perrins,  L.  R.  3  Q.  B.  536; 

3  Gillett  v.  Knowles,  97  Mich.  77.  Scrutton  v.  Pattillo,  L.  R.  19  Eq.  369. 

*  Co.  Litt.  351;  1   Bright,  Has.  &         ^  See  c  \b,post;  llOlnd.  31. 

Wife,  36;  2  Kent,  Com.  135  et  seq,,  and         •  Coppin  ». ,  2  P.  Wms.  497; 

cases  cited;   Scawen  r.  Blunt,  7  Ves.  Day  v.  Padrone,  2  M.  &  S.  396,  n.; 

294;  Fleet  v.  Perrins,  L.  R.  3  Q.  B.  HoweUv.  Maine,  3  Lev.  4a3 ;  Wildman 

536;  Langham  t^.  Nenny,  3  Yes.  467;  v,  Wildman,  9  Yes.  174;  1  Bright.  Hus. 

Tritt    V,  Colwell,  31    Penn.  St.    228;  &  Wife,  37;  2  Kent,  Com.  135,  and  cases 

Needles  i;.  Needles,  7  Ohio  St.  432;  cited.    Wilkinson  v.  Charlesworth,  11 

Bnrleigh  v.  Coffin,  2  Fost.  118.  Jar.  644;  Standeford  v.  Devol,  21  Ind. 
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It  becomes  important,  therefore,  at  common  law,  to  distin- 
guish the  wife's  things  in  action  from  her  things  in  possession. 
To  the  class  of  things  in  action  belong  such  property  as  rests 
upon  obligation,  contract,  or  other  security,  for  payment ;  and 
not  only  rights  presently  vested  and  capable  of  immediate  re- 
duction to  possession,  but  those  which  are  contingent  upon 
some  event  or  reversionary  upon  some  prior  interest.^  Debts 
owing  the  wife,  arrears  of  rents,  of  profits,  and  of  income,  also 
outstanding  loans,  ai*e  plainly  choses  in  acticm?  Money  due  on 
mortgage  is,  before  foreclosure,  a  chose  in  action,  and  even 
though  lent  before  coverture  with  covenants  running  to  the 
wife's  heirs  or  executors,  it  must  follow  the  usual  rule.^  So  are 
bonds  and  certificates  of  stock.^  Income  of  a  chose  in  action  is 
as  much  a  c?u)se  as  the  principal  itself;  and  according  to  the 
ordinary  rule  the  wife  becomes  entitled  to  it  by  survivorship.^ 
A  devise  of  land  to  be  sold,  and  proceeds  to  be  divided  among 
certain  persons,  gives  to  each  a  chose  in  action.^  Bills  of  ex- 
change and  promissory  notes,  unlike  many  choses  in  action  in 
being  legally  transferable  by  simple  indorsement,  are  now  con- 
sidered cfioses  in  action  of  a  peculiar  nature,  though  it  was  for- 
merly thought  that  they  vested  absolutely  in  the  husband  by 
marriage ;  ^  and  bank  checks,  certificates  of  deposit,^  and  public 
securities  of  a  negotiable  character  ^  may  be  placed  in  the  same 
class.  Legacies  and  distributive  shares  are  sometimes  treated 
as  though  they  vested  absolutely  in  the  husband  without  reduc- 
tion into  possession ;  but  unquestionably  the  better  opinion  is 

404;  Moody  v.  Hemphill,  75  Ala.  268.         •  WUkinson  v.  Charlesworth,  11  Jur. 

Redaction  daring  the  minority  of  an  644. 

infiant  husband  is  good,  though  he  dies         >  Smilie's  Estate,  22  Penn.  St.  130. 
before  majority.     Ware  v.   Ware,    18         ^  Caters  v.  Maddeley,  6  M.  &  W. 

Gratt.  670.     As  to  redaction    by  the  423;   Nash  o.  Nash,  2  Madd.   133;   1 

husband  of  an  infant  wife,  see  Shanks  Roper,  Hus.  &  Wife,  21 1 ;  1  Bright,  Has. 

p.  Edmondson,  28  Gratt.  804.  &  Wife,  37  a,  38 ;  9  Jur.  827  ;  Phelps 

1  See  BeU,  Hus.  &  Wife,  52.  r.  Phelps,  20  Pick.  556 ;  Lenderman  v, 

s  1  Bright,  Hus.  &  Wife^  36;  Clapp  Talley,  1  Houst.  523.    As  to  proceeds 

V.  Stoughton,  10  Pick,  463.  of  the  sale  of  a  wife's  dower  right,  see 

>  BeU,  Hus.  &  Wife,  52 ;  amtra,  Tva-  14  Lea,  346. 
ner  v.  Crane,   1   Vem.  170;   Rees  i;.         ^  Rodgers  v.  Pike  County  Bank,  69 

Keith,  11  Sim.  388.  Mo.  560. 

^  Slaymaker  v.  Bank,  10  Penn.  St.         *  Such,  for  instance,  as  United  States 

373 ;  Wells  v,  Tyler,  5  Fost  340;  Cam-  bonds.    Brown  v,  Bokee,  53  Md.'  155. 
mings  9.  Cammings,  143  Mass.  340. 
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that  they  are  chases  in  action  (especially  if  no  decree  of  distribu- 
tion has  been  rendered,  or  the  estate  is  unsettled),  in  which 
case  the  creditor  of  the  husband  ought  not  to  be  allowed  to  at- 
tach them  before  the  latter  has  done  some  act  disaffirming  his 
wife's  title,  inasmuch  as  the  property  still  belongs  to  the  wifa^ 
The  wife's  choses  in  action  must  not  be  confounded  with  her 
goods  or  specific  chattels  in  the  hands  of  third  parties,  which, 
unlike  her  cfioses  in  action,  vest  in  the  husband  absolutely  by 
the  marriage.*  Money  rights  or  claims  generally,  as  for  in- 
stance a  claim  for  damages  growing  out  of  a  tort  committed 
upon  the  person  or  character  of  the  wife,  fall  under  our  present 
head.' 

§  84  Wlfe'B  Personalty  in  Action :  Reduction  into  PoMeeslon. 
—  What  acts  on  the  husband's  part  amount  to  an  appropriation 
of  his  wife's  choses  in  action,  or,  in  other  words,  constitute  reduc- 
tion into  possession  so  as  to  bar  her  rights  by  survivorship,  is  a 
doctrine  of  common  law  of  much  importance.  Mere  intention 
on  his  part  to  appropriate  is  not  sufficient  The  purpose  must 
be  followed  by  some  positive  act  asserting  an  ownership.^  Nor 
is  actual  possession  of  the  chose  in  action  a  sufficient  reduction 
per  se,  for  the  husband's  intention  may  be  to  hold  it  in  the  right 
of  another.  Thus  he  may  take  the  property  in  trust  for  his 
wife ;  and  if  so,  he  is  accountable  like  any  other  trustee.^  So 
he  may  receive  it  as  a  loan  from  his  wife,  in  which  case  he  shall 
refund  it  like  any  other  borrower.  His  possession  simply  as 
her  managing  agent  or  executive  is  not  a  reduction.^  That 
reduction  into  possession  which  makes  the  chose  absolutely  as 

1  2  Kent,  Com.  135;  Schooler,  Hub.  process  bjthe  hnsband's  creditors  alter 

&  Wife,  §  150  and  cases  cited  :  Carr  v.  a  decree  of  distribntion. 
Taylor,  10  Ves.  Jr.  574,  578 ;  Lamphir         ^  g^  gupra,  §  82 ;  1  Schooler,  Pers. 

V.  Creed,  8  lb.  509 ;  Palmer  t?.  Trevor,  Prop.  82-S7. 

1  Vern.  261 ;  Sterling  v.  Sims,  72  6a.         *  Anderson  v.  Anderson,  II   Bosh, 

51.    Boteven  in  Massachnsetts  where  327. 

the  doctrine  prevails  which  is  disap-         *  Blonntt*.  Bestland,  5  Ves.  Jr.  515. 
proved  in  the  text,  it  is  held  that  if  the         '  Baker  v.  HaU,  12  Ves.  Jr.  497; 

hasband  die  before  judgment  in  the  Estate  of  Hinds,  5  Whart  138 ;  Maj- 

sait  by  creditors,  his  wife's  sorvivorship  field  v.  Clifton,  8  Stew.  375 ;  Resor  v. 

is  not  barred.    Strong  v.  Smith,  I  Met.  Hesor,  9  Ind.  347 ;  Bell,  Has.  ft  Wife, 

476.    Cf.  138  Mass.  58.     See  Parks  v.  57  ;  42  N.  J.  Eq.  594 ;  108  N.  C.  724. 
Coshman.  9  Vt.  820,  which  allows  the         «  39  Ped.  Rep.  403. 
wife's  share  to  be  attached  in  trustee 
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well  as  potentially  the  husband's  is  a  reduction  into  possession, 
not  of  the  thing  itself,  but  of  the  title  to  it.^  Thus,  it  is  reduc- 
tion into  possession  to  collect  the  wife's  chose  and  then  inter- 
mingle the  proceeds  with  his  own  property ;  ^  or  to  have  stock 
which  was  hers  transferred  to  his  own  name,  and  then  control 
it.^  Constructive  possessions  are  not  favored  in  law  when  they 
tend  to  defeat  the  wife's  survivorship.  Yet  reduction  into 
possession  of  the  wife's  chose  in  adian,  unexplained  by  other 
circumstances,  is  prima  fade  evidence  of  conversion  to  the 
husband's  use,  and  is  therefore  effectual^  And  reduction  of 
a  fund  may  be  suf&cient  upon  the  happening  of  a  condition 
annexed  to  it.^ 

The  doctrine  of  reduction  into  possession  offers  many  very 
nice  distinctions,  involving  conflicting  rights  of  considerable 
magnitude.  Courts  of  equity,  which  have  taken  this  subject 
under  their  especial  control,  seem  to  lay  down  variable  rules ; 
and  it  must  be  confessed  that  the  law  of  reduction  is  so  built 
upon  exceptions  that  one  may  more  readily  determine  what 
acts  of  the  husband  do  not,  than  what  acts  do,  bar  the  wife's 
survivorship.  Another  dif&culty  in  dealing  with  this  subject 
appears  from  the  circumstance  that  personal  property  is  rapidly 
growing,  and  species  of  the  incorporeal  sort  are  developed  quite 
unknown  to  the  old  common  law ;  while,  on  the  other  hand,  the 
doctrine  of  the  wife's  separate  estate,  under  the  influence  of 
equity  and  modem  legislation,  has  expanded  so  fast  as  to  fur- 
nish already  new  elements  of  consideration  for  most  of  the 
latest  reduction  cases,  threatening  to  extinguish  at  no  distant 
day  all  the  old  learning  on  the  subject,  even  before  its  leading 
principles  could  be  clearly  shaped  out  in  the  courts.® 

« 

*  Strong,  J.,  in  Tritt's  Admr.  v,  namerons  cases  cited.  Various  acts 
Caldwell's  Admr.,  81  Penn.  St.,  283.  snflBce,  conclusive  of  the  husbancPs  in- 

>  Bridgman  v,  Bridgman.  138  Mass.  teution.     lb.  §§  154-156.      Reduction 

58.  into  possession   by  assignment  affords 

'  143  Mass.  340.  many  perplexing  points.  76.  §157.   The 

*  Johnston  v,  Johnston,  I  Grant,  husband's  right  to  reduce  is  one  of  elec- 
Cas.  468.  tion.    2b.  §  156.    There  may  be  reduc- 

*  Dnnn  v.  Sargent,  101  Mass.  336.         tion  by  suit.    lb.  §  158.    The  husband's 
^  This  doctrine    of   reduction    into    voluntary  settlement  from  the  fund  wiU 

possession  is    set   forth  at   length  in    be  sustained  if  equitable.    34  8.  C.  401 . 
Schonler,Hu8.&  Wife,§§  154-159,  with 
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§  85.  Wife's  Personalty  in  Action ;  Wife's  Equity  to  a  Settle- 
ment.—  The  wife's  equity  to  a  settlement,  which  constitutes 
an  important  branch  of  the  English  chancery  jurisprudence,  is 
closely  connected  with  the  husband's  right  of  reduction  into 
possession.  Whenever  the  husband  or  his  representative  has 
to  seek  the  aid  of  a  court  of  chancery  in  order  to  recover  his  wife's 
property,  he  must  submit  to  its  order  of  a  suitable  settlement 
from  the  fund.  This  settlement,  which  is  made  upon  the  wife 
for  the  separate  benefit  of  herself  and  the  children  as  a  provision 
for  their  maintenance  and  comfort,  is  known  as  the  wife's  equity.^ 
Thus  chancery,  by  a  stretch  of  power  somewhat  arbitrary,  inter- 
feres to  do  an  act  of  justice.  The  doctrine  seems  to  rest  upon 
two  grounds:  first,  that  whoever  comes  into  equity  must  do 
equity ;  second,  that  chancery  is  the  special  champion  of  women 
and  children.* 

The  smallness  of  a  fund  is  no  bar  to  the  settlement^  The 
court  exercises  a  liberal  discretion  in  making  an  award  to  wife 
and  children,  even  to  the  disadvantage  of  an  insolvent  husband's 
creditors.*  But  the  right  to  claim  it  is  personal  to  the  wife, 
may  be  barred  or  waived  because  of  her  acts  or  misconduct,  and 
applies  only  to  funds  which  have  fallen  into  possession,  or  are 
not  merely  reversionary.^ 

The  wife's  right  of  equity  to  a  settlement  is  something  distinct 
from  her  right  of  survivorship ;  that  is,  her  right  upon  her  hus- 
band's death  to  property  not  reduced  by  him;^  and  even  if  the 
husband  hsLS  assigned  the  fund,  the  court  will  protect  such  equity 
upon  due  application.^  So,  too,  this  wife's  equity  applies  only 
to  property  which  but  for  the  settlement  would  become  her  hus- 
band's own ;  the  allowance  should  not  be  made  out  of  property 

A  2  Kent,  Com.  139-143,  and  cases  distinctions,  see  Schooler,  Hus.  &  Wife, 

cited*  1  Bright,  Hus.  &  Wife,  230-265;  §§  160-162;  33  Ch.  D.  220. 
2  Story,  Eq.  Juris.  §  635.  «  Schouler,  Hus.  &  Wife,  §  161. 

»  Meals    I'.    Meals,    1    Dick.    873;         «  Th. 
Peachey,  Mar.   Settl.   158,   159.    This         *  Schouler,  Hus.  &  Wife,  §§  161, 162. 

jurisdiction  appears  to  have  heen  exer-  An  adequate  settlement  on  the  wife  may 

cised  from  the  earliest  period.    Sturgis  bar  her  equity.    lb.  §  162. 
V.  Champneys,  3  M.  &  C.  103,  per  Lord         «  Norris  v.  Lantz,  18  Md.  260;  Hall 

Chancellor  Cottenham.     For  the  doo-  v.  Hall,  4  Md.  Ch.  283. 
trine  of  the  wife's  equity  to  a  settlement        ^  Osborne  v.  Edwards,  3  Stock.  73. 
in  detail,  which  also  gives  rise  to  nice 
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already  her  own  separate  estate.^  The  husband's  assignee  for 
valuable  consideration  takes  subject  to  the  wife's  equity,  although 
her  survivorship  may  have  been  barred  by  the  assignment;^  but 
the  wife's  antenuptial  debts  must  first  be  provided  for.^ 

§  86.  Personcd  Property  held  by  Wife  as  Fiduciary ;  Wife  as 
Ezecntrix,  &c.  —  Property  held  by  the  wife  in  a  representative 
capacity  at  the  time  of  marriage  cannot  vest  in  the  husband ; 
for  here  she  has  no  beneficial  interest  which  the  law  can  trans- 
fer to  her  husband.*  Any  other  rule  would  operate  a  fraud  upon 
creditors  and  cestuis  que  trust  And  a  bailment  to  the  wife  is  & 
trust  in  this  sense.*  But  if  the  wife  be  executrix  or  administra- 
trix at  the  time  of  her  marriage,  the  husband  is  entitled  to  admin- 
ister in  her  right,  by  way  of  partial  offset  to  his  liability  for  her 
frauds  and  injuries  in  such  capacity.  As  incidental  to  this 
authority,  he  may  release  and  compound  debts,  and  dispose  of 
the  effects,  and  reduce  outstanding  trust  property  into  possession 
as  his  wife  might  have  done  before  coveiture.®  He  is  account- 
able for  all  property  which  came  to  her  possession,  whether 
actually  received  by  him  or  not^  A  married  woman  cannot 
become  executrix  or  administratrix  without  her  husband's  con- 
currence,—  so  long,  at  least,  as  he  remains  liable  for  her  acts;^ 
nor  will  payments  made  to  her  in  such  capacity  without  his  assent 
be  valid.^     It  is  to  be  generally  observed  in  cases  of  this  kind  that 

1  Alexaodep  v,  Alexander,  85  Va.  •  1  Bright,  Hus.ft  Wife,  39,40  ;Jenk. 

3.53.  Rep.  79;    2  Bradf.  Snr.  153;  Keister 

*  Moore  v.  Moore,  14  B.  Monr.  259 ;  v.  Howe,  3  Ind.  268 ;  Clanssen  v.  La 
2  Story,  Eq.  Juris.  §  1412,  and  cases  Franz,  1  Iowa,  226;  Dardier  v.  Chap- 
cited.  In  McCaleb  v.  Crichfield,  5  man,  L.  R.  II  Ch.  D.  442.  And  may 
Heisk.  288,  the  assignee  was  held  en-  foreclose  a  mortgage  with  his  co-execn- 
titled  to  the  residuary  interest  under  a  trix.  Buck  v.  Fischer,  2  Col.  T.  709. 
will,  assigned  by  husband  and  wife  ^  Scott  u.  Gamble,  1  Stockt.  218. 
jointlr,  no  proceedings  having  been  set  For  a  case  in  which  the  husband  put 
on  foot  by  the  latter  during  her  life  to  money  of  his  own  into  a  bank  where 
avoid  the  assignment  or  enforce  her  the  wife  had  an  account  as  executrix, 
equity.  see  Lloyd  v.  Pughe,  L.  R.  8  Ch.  88. 

*  Barnard  v.  Ford,  L.  R.  4  Ch.  247.  ^  Administration  has  been  granted 

*  Co.   Litt.  351;    11   Mod.   178;    1  to  a  wife  living  apart  from  her  husband 
Bright,  Hus.  &  Wife,  39,  40.  under  a  deed  of  separation  with  apt 

^  Fullam  u.  Rose,  160  Penn.  St.  47.  provisions.    Groodsof  Hardinge,  2  Curt. 

Where  a  woman  even  after  marriage  640. 

becomes  a  bailee  of  money  for  safe  keep-         *  1  Salk.  282 ;  Lover  u.  Lover,  6  Jur. 

ing  she  cannot  setup  her  coverture  at  156;  Rubbers  i;.  Hardy,  3  Curt.   50; 

the  present  day  to  bar  the  bailor.    lb.  cases  cited  in  2  Redf.  Wills,  78.    As  to 
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the  right  of  disposition  whicli  the  husband  exercises  is  strictly 
the  right  of  performing  the  trust  vested  in  his  wife,  it  being  as-' 
sumed  that  she  cannot  perform  it  consistently  with  her  situation 
as  hfeine  covert  His  position  is  a  fiduciary  one,  so  that  he  can- 
not purchase  from  a  coadministratrix  without  consent  of  all 
beneficiaries  in  interest^ 

By  marriage  with  a  female  guardian,  too,  the  husband  becomes 
responsible  for  the  moneys  with  which  she  may  then  or  after- 
wards during  coverture  be  chargeable  in  such  capacity,  —  the  re- 
sponsibility extending  while  she  continues  to  act,  whether  it 
were  proper  for  her  so  to  continue  or  not^ 


CHAPTER  VI. 

EFFECT  OF  COVERTURE  OTON  THE  WIFE'S  CHATTELS  REAL  AND 

REAL  ESTATE. 

§  87.    Husband's  Interest  in  Wife's  Chattels  Real,  Leases,  &c. 

—  Chattels  real,  such  as  leases  and  terms  for  years,  have  many 
of  the  incidents  of  personal  property.  But  as  between  husband 
and  wife  they  difier  from  personal  chattels.  The  title  acquired 
therein  by  the  husband  is  of  a  somewhat  anomalous  nature ;  for 
upon  them  marriage  operates  an  executory  gift,  as  it  were,  the 
husband's  title  being  imperfect  unless  he  does  some  act  to  ap- 

the  indoraement  of  a  note  parable  to  ^  PeppereU  v.  Chamberlain,  27  W. 
the  wife  as  administratrix,  see  Roberts  R.  410.  An  administrator  cannot  sne 
17.  Place,  18  N.  H.  183.  And  see  Mar-  in  his  representative  character  upon 
phree  v.  Singleton,  37  Ala.  412.  Stat-  contracts  made  after  the  death  of  the 
ntes  sometimes  require  the  husband  to  intestate  merely  in  the  course  of  carry- 
join  in  the  wife's  bond  as  executrix,  ing  on  the  intestate's  business.  Hence 
and  otherwise  yarj  the  rule  of  the  text,  the  husband  must  sne  alone  for  goods 
See  Schonler,  Hus.  &  Wife,  Appendix,  supplied  by  husband  and  wife  in  carry- 
See  Airhart  v.  Murphy,  32  Tex.  131 ;  ing  on  the  business  of  the  wife's  father, 
Cassedy  v.  Jackson,  46  Miss.  397.  whose  administratrix  the  wife  was ;  and 
Wife  made  sole  executrix  with  her  hue-  the  joinder  of  the  wife  is  improper, 
band's  consent.  In  re  Stewart,  56  Me.  Bolingbroke  v.  Kerr,  L.  R.  1  Ex.  222. 
300.  As  to  effect  on  chattels  real  where  'Allen  v,  McCuUough,  2  Ueisk. 
wife  is  executrix,  see  also  poit,  §  87.  174. 
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propriate  them  before  the  wife's  death.  He  may  sell,  assign, 
mortgage,  or  otherwise  dispose  of  his  wife's  chattels  real  with- 
out her  consent  or  concurrence ;  ^  excepting  always  such  prop- 
erty as  she  may  hold  by  way  of  settlement  or  otherwise  as  her 
separate  estate.^  Chattels  real,  unappropriated  during  cover- 
ture, vest  in  the  wife  absolutely,  if  she  be  the  survivor.  In  all 
these  respects  they  resemble  cho&es  in  action.  But  if  the  hus- 
band be  the  survivor,  such  chattels  will  belong  to  him  jure 
marUiy  and  not  as  representing  his  wife.  And  in  this  respect 
they  resemble  chcma  in  possession. 

As  to  the  wife's  chattels  real,  therefore,  husband  and  wife  are 
in  possession  during  covertiire  by  a  kind  of  joint  tenancy,  with 
the  right  of  survivorship  each  to  the  other ;  not,  however,  like 
joint  tenants  in  general,  but  rather  under  the  title  of  husband 
and  wife ;  since  husband  and  wife  are,  in  contemplation  of  law, 
but  one  person,  and  incapable  of  holding  either  as  joint  tenants 
or  tenants  in  common.' 

The  wife's  chattels  real  may  be  taken  on  execution  for  the 
debts  of  the  husband  while  coverture  lasts,  by  which  means  the 
title  becomes  transferred  by  operation  of  law  to  the  creditor, 
and  the  wife's  right,  even  though  she  should  survive  her  hus- 
band, is  gone.^  They  may  also  be  bequeathed  by  the  husband 
by  will  executed  during-  marriage,  or  by  other  instrument  to 
take  effect  after  his  death,  —  with,  however,  this  result :  that  if 
the  wife  dies  first  the  bequest  will  be  effectual,  not  having  been 
subsequently  revoked  by  the  husband;  while,  if  the  husband 
dies  first,  the  wife  will  take  the  chattel  in  her  own  right,  un» 
affected  by  any  mere  will  which  he  may  have  made,  or  by  any 
mere  charge  he  may  have  created.^ 

It  would  appear  that  any  assignment  of  a  chattel  real  by  the 

1  Co.  Litt  46  c ;  2  Kent,  Com.  IS4 ;  to  another  than  her  husband  to  act  as 

Sir  Edward  Turner's  Case,  I  Vem.  7 ;  agent  in  leasing    her   lands.    46  Mo. 

Whitmarsh  v.  Robertson,  1  Coll.  New  App.  1. 

Cases,  570.    As  to  what  are  chattels  '  2  Kent,  Com.  135;  Co.Lttt.  351  h; 

real,  see  1  Schooler,  Pets.  Prop.  §§  9,  Butler's  note  304  to  Co.  Litt.  lib.  3, 

20-44.  351,  a. 

>  Tttllett  «.  Armstrong,  4  M.  &  C.  *  2  Kent,  Com.  134;  Miller  v.  Wil- 

395;  Draper's  Case,  2  Fieem.  29 ;  Bnl-  liams,  1  P.  Wms.  258. 

lock  V.  Knight,  Ch.  Ca.  266.    Marriage  >  Co.  Litt.  351  a,  466;  Roberts  v. 

revokes  the  authority  giyen  by  a  woman  Polgrean,  1  H.  Bl.  535. 
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husband  will  completely  appropriate  it,  even  though  made 
without  consideration.^  And  if  a  single  woman  has  a  decree 
to  hold  and  enjoy  lands  until  a  debt  due  her  has  been  paid,  — 
known  at  the  old  law  as  an  estate  by  degity  —  and  she  after* 
wards  manies,  her  husband  may  make  a  voluntary  assignment 
so  as  to  bind  her.*  The  right  of  appropriating  the  wife's  chat- 
tels real  is,  therefore,  to  be  distinguished  from  the  right  of 
reducing  things  in  action  into  possession.  The  husband's  in- 
terest in  his  wife's  chattels  real  may  be  called  an  interest  in  his 
wife's  right,  with  a  power  of  alienation  during  coverture ;  and 
an  interest  in  possession,  since  such  chattels  are  already  in  pos- 
session, but  lying  in  action.^  As  the  husband  is  entitled  to 
administer  in  his  wife's  right  when  she  is  executrix  or  adminis- 
tratrix, he  may  release  or  assign  terms  for  years  or  other  chat- 
tels real  vested  in  her  as  such.^  But  if  he  be  entitled  to  a  term 
of  years  in  his  wife's  right  as  executrix  or  administratrix,  and 
have  the  reversion  in  fee  in  himself,  the  term  will  not  be 
merged;  for,  to  constitute  a  merger,  both  the  term  and  the 
freehold  should  vest  in  a  person  in  one  and  the  same  right* 

An  exception  to  the  husband's  right  by  survivorship  to  his 
wife's  chattels  real  occurs  in  case  of  joint  tenancy.  If  a  single 
woman  be  joint  tenant  with  another,  then  marries  and  dies,  the 
other  joint  tenant  takes  to  the  exclusion  of  her  husband  surviv- 
ing her ;  for  the  husband's  title  is  the  newer  and  inferior  one^' 

When  the  husband  succeeds  to  his  wife's  chattel  real  upon 
surviving  her,  or  appropriates  it  during  coverture,  he  takes  it 
subject  to  all  the  equities  which  would  have  attached  against 
her.  In  other  words,  being  not  a  purchaser  for  a  valuable  con- 
sideration, he  can  claim  no  greater  interest  than  she  had. 
Thus,  where  the  wife's  chattel  interest  is  subject  to  the  pay- 
ment of  an  annuity,  the  husband  must  continue  to  make  pay- 

^  Cateret  v.  Paschall,  3  P.  Wms.  200.  >  Co.  Litt  S38  6 ;  1  Bright,  Hob.  A 

But  see  note  to  1  P.  Wms.  380.  Wife,  98,  and  cases  cited. 

3  Merriweather  v,  Brooker,  5  Litt  ^  Co.  Litt.   185  h.    Where,  during 

256 ;  Paschall  v.  Thurston,  2  Bro.  P.  C.  coyertore,  a  lease  for  jeais  is  granted 

10.  to  the  wife,  adverse  possession,  which 

*  Mitford  V.  Mitford,  9  Yes.  98.  commences  dnring  covertore,  maj  be 

^  Arnold  v.  Bid  wood,  Cro.  Jac.  318 ;  treated  as  adverse  either  to  the  wife  or 

Thmstout  V.  Coppin,  W.  Bl.  801.  to  the  hosband.     Doe  v.  Wilkins,  5 

Nev.  &  M.  435. 
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ment  so  long  as  the  incumbrance  lasts.  And  though  he  may 
not  in  all  cases  be  bound  on  her  covenant  to  make  new  leases, 
yet,  if  he  does  so,  the  equity  of  the  annuitant  will  attach  upon 
them  successively.^  Where  the  husband  survives  the  wife,  the 
common  law  vests  the  title  to  her  chattels  real  in  him  so  com- 
pletely that  he  need  not  take  out  letters  of  administration  on 
her  estate  to  secure  his  right^ 

§  88.  Wife  a  Chattels  Real ;  Leases,  Ac. ;  Subject  oontinaed. 
—  The  law  enables  the  husband  during  coverture  to  defeat  his 
wife's  interest  by  survivorship  by  an  absolute  alienation  or  dis- 
position of  the  whole  term,  either  with  or  without  considera- 
tion.' And  the  same  rule  applies  to  the  wife's  trust  terms  as 
to  her  legal  terms.^  In  order  to  make  it  effectual,  the  right  of 
the  party  in  whose  favor  the  disposition  is  made  must  com- 
mence in  interest  during  the  life  of  the  husband ;  but  it  is  not 
necessary  that  it  should  commence  in  possession  during  that 
period.  Thus  the  husband,  though  he  cannot  bequeath  these 
chattels  by  will,  as  against  the  wife's  right  by  survivorship,  may 
grant  an  underlease  for  a  term  not  to  commence  until  after  his 
death ;  and  this  act  will  divest  the  right  of  the  wife  under  the 
original  lease  so  far  as  the  underlease  is  prejudicial  to  such 
right.^  Kor  need  his  disposition  cover  the  whole  chattel,  since 
the  disposition  necessarily  operates  pro  tanto,^  Nor  need  it  be 
absolute,  since  a  conditional  disposition  is  good  if  the  condition 
subsequently  takes  effect^  And  the  law  enables  the  husband 
to  dispose,  not  only  of  the  wife's  interest  in  possession,  but  also 
of  her  possibility  or  contingent  interest  in  a  term,  unless  where 
the  contingency  is  of  such  a  nature  that  it  cannot  happen  dur- 


1  Moodj  r.  Matthews,  7  Voe.  183 ;  correctly  reported  according  to  note,  1 

Eowe  V,  Chichester,  Amb.  719.    On  the  Bright,  Hub.  &  Wife,  99) ;  Sir  Edward 

question  of  contribution  by  annuitants,  Turner's  Case,  1  Ch.  Ca.  307 ;  Packer 

see  Winslowe  v.  Tighe,  2  Ball  &  B.  204 ;  r.  Windham,  Free  in  Ch.  412. 
Hubbs  V.  Rath,  2  lb,  653.  *  Grute  v.  Locroft,  Cro.  Elix.  287  ; 

*  Bellamy,  Re,  25  Ch.  D.  620.    And  BeU,  Hus.  &  Wife,  104, 105. 

see  Standard  Paint  Co  v.  Mining  Co.,        ^  Sym's  Case,  Cro.  Eliz.  S3;  Loft- 

133  Penn.  St.  474.  ris's  Cise,  76.  276;  Riley  v.  Riley,  4  C. 

»  1  Bright,  Hus.  &  Wife,  98;  Grute  E.  Green,  229. 
r.  Locroft,  Cro.  Eliz.  287;  Jackson  r.        '  Co.  Litt.466.    But  see  4  Vin.  Abr. 

McConnell,  19  Wend.  175.  50,  pi.  14. 

*  Tudor  9.  Samyne,  2  Vem.  270  (in- 

10  146 


§  88  THE  DOMESTIC  RELATIONS.  [PABT  II. 

ing  his  life.^  A  distinctioii  is,  however,  made  between  cases 
where  the  disposition  is  intended  of  the  whole  or  of  part  of  the 
property,  and  where  it  is  intended  as  a  collateral  grant  of  some- 
thing out  of  it  In  the  latter  case  the  transaction  will  not  bind 
the  wife ;  for  if  she  survive  her  husband,  her  right  being  para- 
mount, and  her  interest  in  the  chattel  not  having  been  dis- 
placed, she  will  be  entitled  to  it  absolutely  free  from  such 
incumbrance.' 

The  husband  may  by  other  acts  than  express  alienation  divest 
his  wife's  title»  and  defeat  her  rights  by  survivorship  in  her  chat- 
tels reaL  Thus,  if  the  husband,  holding  a  term  in  right  of  his 
wife,  grant  a  lease  of  the  lands  covered  by  the  term,  for  the 
lives  of  himself  and  his  wife,  the  wife's  term  will  thereby 
merge,  and  her  right  in  it  be  defeated.*  Or  if,  while  in  pos- 
session, under  a  lease  to  himself  and  the  wife,  the  husband 
should  accept  from  the  lessor  a  feoffment  of  the  lands  leased, 
the  term  would  be  extinguished  and  the  wife's  right  along  with 
it ;  for  the  livery  would  amount  to  a  surrender  of  the  term.* 

On  the  other  hand,  there  are  acts  by  the  husband,  which, 
although  they  amount  to  the  exercise  of  an  act  of  ownership, 
yet,  as  they  do  not  pass  the  title,  will  not  defeat  the  wife's 
right  by  survivorship.  An  instance  of  the  latter  is  that  of  the 
husband's  mortgage  of  his  wife's  chattels  real ;  or,  what  is  the 
same  thing  in  equity,  a  covenant  to  mortgage.  This  is  in  real- 
ity a  disposition  as  security,  and  until  breach  of  condition  the 
mortgagee  has  no  further  title.  But,  in  order  to  protect  the 
mortgagee's  rights,  equity  treats  the  mortgage  or  covenant  as 
good  against  the  wife  to  the  extent  of  the  money  borrowed ; 
that  once  paid,  the  chattels  will  continue  hers.*  After  breach 
of  condition,  the  mortgagee's  estate  becomes  absolute;  or,  at 
least,  he  can  make  it  so  by  foreclosure ;  and  the  alienation  of 
the  term  being  then  completed  at  law,  the  wife's  legal  right  by 

1  Doe  d.  Shaw  v.  Steward,  I  Ad.  &         *  Downing  v.  Seymour,  Cro.  Eliz. 

El.  300;  I  Bright,  HnB.  &  Wife,  100.  912.    And  see  lAwes  v,  Lumpkin,  18 

And  see  Donne  v.  Hart,  2  Russ.  &  Mj.  Md.  334. 
360.  A  Bates  9.  Dandj,  2  Atk.  207 ;  Bell, 

3  Co.  Litt.  184  6;  1  Bright,  Hns.  &  Hns.  &  Wife,  107;  1  Bright,  Hns.  & 

Wife,  103.  Wife,  106.    As  to  the  wife's  disabiUty 

<  2  RoU.  Abr.  495  pi.  50.  to  mortgage,  see  101  Penn.  St.  239. 
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survivorship  is  defeated ;  subject,  however,  to  the  equity  of  re- 
demption, where  the  husband  has  not  otherwise  disposed  of  that 
likewise.^  So,  too,  transactions,  not  constituting  mortgages  in 
the  ordinary  sense  of  the  term,  may  yet  be  so  construed  in 
equity  where  such  was  their  substantial  purport  And  while 
the  intention  of  the  husband  to  work  a  more  complete  appropri- 
ation will  be  justly  regarded  by  the  court,  the  mere  circum- 
stance of  a  proviso  in  the  conveyance  for  redemption,  pointing 
to  a  mode  of  reconveyance  not  in  conformity  with  the  original 
title,  will  not,  it  seems,  debar  the  wife  from  asserting  her  rights 
by  survivorship.^ 

§  89.  Wife's  Real  Bitate ;  Husband  a  Interest.  —  Now,  as  to 
the  eflect  of  coverture  on  the  wife's  real  estate.  By  marriage, 
the  husband  becomes  entitled  to  the  usufruct  of  all  real  estate 
owned  by  the  wife  at  the  time  of  her  marriage,  and  of  all  such 
as  may  come  to  her  during  coverture.  He  is  entitled  to  the 
rent«  and  profits  during  coverture.  His  estate  is  therefore  a 
freehold  and  a  vested  estate  in  possession.  But  it  will  depend 
upon  the  birth  of  a  child  alive  during  coverture,  whether  his 
estate  shall  last  for  a  longer  term  than  the  joint  lives  of  himself 

1  See  Pitt  V.  Pitt,  T.  &  R.  180;  1  mented  upon.    The  husband's  criminal 

Prest.  on  Estates,  345.  acts  ;  snch  as  attainder.    Co.  Inst.  351  a  ; 

s  Clark  V.  Bargh,  9  Jar.  679.    And  4  BL  Com.  387 ;  Steed  v.  Cragh,  9  Mod. 

see  In  re  Betton's  Tmst  Estates,  L.  R.  43.    So,  too,  his  alienage.    2  BI.  Com. 

12  Eq.  553;  Pigott  v.  Pigott,  L.  R.  4  421 ;  4  Bl.  Com.  387.    See  post,  §  89. 

Eq.  549.    As  to  the  wife's  equity  for  Lord  Coke  considered  that  ejectment 

a  settlement,  however,  it  is  held  that  recovered  by  the  hnsband  in  his  own 

where  a  hnsband  mortgages  the  legal  name  would  work  appropriation;   but 

interest  in  a  term  of  years  belonging  to  he  was  probably  in  error.    See  Jacob's 

him  in  right  of  his  wife,  no  such  equity  note  to  1  Roper,  Hus.  &  Wife,  185 ;  Co. 

arises  on  a  claim  to  foreclose  this  mort-  Litt.  46  6 ;  4  Vin.  Abr.  50,  pi.  18.   Waste 

gage  against  the  husband  and  wife  as  operates  as  a  forfeiture  of  a  term.    Co. 

defendants.    Hill  v,  Edmonds,  15  £.  L.  Litt.  351.    And  finally,  the  husband's 

&  Eq.  280.  creditors  may  sell  the  wife's  chattels 

Among   the  miscellaneous    acts  of  real  on  execution,  and  by  their  own 

the    husband    which   will    defeat    the  act  determine  her  interest  altogether. 

wife's  survivorship  to  her  chattels  real.  Miles  v.  Williams,  1  P.  Wms.  258 ;  Co. 

are  the  following:   A  disseverance  of  Litt.  351.    But  it  is  held  that  the  wife's 

his  wife's  joint  tenancy  during  cover-  survivorship  is  not  defeated    by  such 

ture.    Co.  Litt.  185  6;  Plow.  Com.  418.  acts  of  her  husband  as  erecting  build- 

An  award  of  the  term  to  the  husband,  ings  on  the   leasehold  premises ;   and 

if  carried  into  effect.    Oglander  v,  Bas-  making  a  mortgage  sale,  or  lease  of 

ton,  1  Vern.  396 ;  note  of  Jacob  to  1  part  bars  the  wife  only  bo  far.    Riley  v. 

Roper,  Hob.  &  Wife,  185,  and  cases  com-  Riley,  4  C.  £.  Green,  229. 
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and  wife,  or  not ;  that  is  to  say,  whether  he  acquires  the  right 
of  curtesy  initiate,  to  be  consummated  on  the  death  of  the  wife 
leaving  him  surviving.^  In  the  event  of  such  birth,  his  interest 
lasts  for  his  own  life,  whether  his  wife  dies  before  him  or  not 
If  there  be  no  child  born  alive,  his  interest  lasts  only  so  long 
as  his  wife  lives.  In  either  case,  he  has  not  an  absolute  interest, 
but  only  an  estate  for  life,  and  his  right  is  that  of  beneficial 
enjoyment.  When  his  estate  has  expired,  the  real  estate  vests 
absolutely  in  the  wife  or  her  heirs,  and  the  husband's  relatives 
have  no  further  concern  with  it' 

While,  therefore,  the  husband  has  the  beneficial  enjoyment 
of  his  wife's  freehold  property  during  coverture,  at  the  common 
law,  the  ownership  remains  in  the  wife.  Herein  her  right 
becomes  suspended,  not  extinguished,  by  her  marriage.  The 
inheritance  is  in  her  and  her  heirs. 

Consequently,  the  husband  may  collect  and  dispose  of  the 
rents.  He  may  also  sue  in  his  own  name  for  injury  to  the 
profits  of  his  wife's  real  estate,  as  where  growing  crops  are 
destroyed  or  carried  oflf ;  for  this  relates  to  his  usufructuary  in- 
terest.'* But  for  injuries  to  the  inheritance,  such  as  trespass,  by 
cutting  trees,  burning  fences,  and  pulling  down  houses,  and  gen- 
erally in  actions  for  waste,  the  wife  must  be  joined ;  and  if  the 
husband  dies  before  recovering  damages,  the  right  of  action  sur- 
vives to  the  wife.  And  if  the  wife  survives  her  husband,  she 
may  commence  such  suits  without  joining  his  personal  repre- 
sentatives.^   But  the  husband  cannot  prosecute  such  an  action 

1  See  post,  c  15,  Disaolation  by  from  the  husband's  debts  without  de- 
Death,  as  to  Curtesy.  strojing  his  marital  estate.    Bozarth  v, 

^  Co.  Litt.  351  a;  2  Kent,  Com.  ISO;  Largent,  128  111.  95. 
1  Bac.  Abr.  286 ;  Junction  Railroad  Co.         '  The  defendant   to  an  action   for 

V.  Harris,  9  Ind.  1 84 ;  Clarke's  Appeal,  forcible  entry  of  land  belonging  to  the 

79  Penn.  St.  376 ;  Rogers  v.  Brooks,  30  wife  cannot  insist  upon  her  joinder  as 

Ark.  612.    The  husband's  rights  and  a  necessary  party.    Gray  v.  Dryden,  79 

liabilities  attach  to  property  bought  by  Mo.  106. 

himself  and  held  in  his  name  as  trustee         *  2  Kent,  Com.  131 ;  Weller  v.  Baker, 

for  his  wife.    Fharis  r.  Leachman,  20  2  Wils.  423,  424 ;    Beaver  v.  Lane,  2 

Ala.  662.    But  not,  as  wiU  be  seen  here-  Mod.  217;  Bac.  Abr.  tit.  Baron  &  Feme, 

after,  to  his  wife's  separate  real  estate.  K.;  1  Chitt.  PL  (6th  Arl  ed.)  85 ;  I  Bl. 

While  the  general  effect  of  our  mari-  Com.  362;  Illinois,  &c.  R.  R.  Co.  r. 

tal  legislation  may  be  to  destroy  this  Grable,  46  BL  445;  Thacher  v,  Pbin- 

common-law  freehold  of  the  husband,  a  ney,  7  Allen,  146. 
statute  may  exempt  the  wife's  property 
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alone  after  his  wife's  death  during  the  pendency  of  the  suit.^ 
During  coverture  the  wife  cannot  sue  alone  with  reference  to 
her  lands.^  Husband  and  wife  are  properly  joined  as  plaintiffs 
in  a  bill  to  protect  and  secure  the  permanent  rights  and  inter- 
ests to  her  real  estate.^  It  follows  from  our  general  statement 
that  a  husband  has  no  right  to  grant  a  perpetual  easemeut  in  his 
wife's  lands>  But  the  husband  as  head  of  the-  family  has  con- 
trol of  the  household  and  premises  where  they  reside,  though 
the  wife  be  the  owner.* 

Besides  the  rents  and  profits  during  coverture,  the  husband, 
if  the  survivor,  is  entitled  to  all  arrears  accrued  up  to  the  time 
of  his  wife's  death.  Such  property  is  not  treated  like  the  wife's 
choses  in  action^  not  reduced  to  possession.  Accordingly  he  may 
maintain  suit  after  coverture  to  recover  all  rents  and  profits 
which  had  accrued  while  coverture  lasted.  And  where  the 
wife  joins  her  husband  in  a  lease,  the  covenant  for  payment  of 
rent  is  for  the  husband's  benefit  alone  while  the  usufruct  con- 
tinues.® But  it  would  appear  to  be  otherwise  where  rent  is 
reserved  to  husband  and  wife,  and  her  heirs  and  assigns^  In 
all  cases,  emblements  or  growing  crops  go  to  the  husband  or  his 
representatives  at  the  termination  of  his  estate.^  This  rule  was 
extended  at  the  common  law  to  cases  of  divorce  causa  precomr 
iractHs.^  But  it  does  not  apply  to  divorce  for  the  husband's 
misconduct  under  modern   statutes.^^    The  husband's  lease  in 

>  Back  V.  Goodrich,  33  Conn.  87.  ®  1  Washb.  Real  Prop.  44  ;  Co.  Litt. 

*  Bannister  v.  BuU,  16  S.  C.  220.  351   b;  Jones  t;.   Patterson,   11   Barb. 

•  Wyatt  p.  Simpson,  8  W.  Va.  394.  572 ;  Matthews  v.  Copeland,  79  N.  C. 
It  is  held  that  the  husband  can  sne  in-  493. 

traders  alone  for  digging  np  the  soil  and  f  Hill  v.  Saunders,  4  B.  &  C.  529. 

carrying  it  away.    Tallmadge  v.  Gran-  The  wife  need  not   be  joined  in  such 

nis,  20  Conn.  296.    Or  generally  for  for-  suits  for  rent.    Clapp  v.  Stonghton,  10 

dbly  entering  the  premises.    Alexander  Pick.  463 ;  Beaver  v.  Lane,  2  Mod.  217 ; 

V.  Hard,  64  N.  Y.  228 ;  79  Mo.  106.  Shaw  v.  Partridge,  17  Vt.  626  ;  Edring- 

4  Such  as  a  railroad  right  of  way.  ton  v.  Harper,  3  J.   J.  Marsh.  360; 

Gulf  R.  V.  Donahoo,  59  Tex.  128.  Bailey  v.  Duncan,  4  Monr.  260. 

^  Upon  this  principle  the  husband  is  ^  Heevei  Dom.   Rel.  28,  and  cases 

liable  for  injury  to  a  third  person  by  an  cited;  Weems  v.  Bryan,  21  Ala.  302; 

animal  kept  on  the  premises.    Stronse  Spencer  v.  Lewis,  1  Houst.  223. 

V.  Leipf  (1894),  Ala.    As  to  torts  upon  *  Orland's  Case,  5  Coke,  116  a. 

others  in  respect  of  the  wife's  land,  see  ^^  See  Vincent  v.  Parker,  7  Paige,  65, 

Flesh  9.  Lindsay,  115  Mo.   1;  supra,,  per  Chancellor  Walworth;   Jenney  v. 

|§  74, 75.            '  Gray,  5  Ohio  St.  45. 
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right  of  his  wife  operates  so  far  in  the  tenant's  favor  as  to  en- 
title the  latter  to  emblements.^  The  rule  is  the  same  whether 
the  husband  be  tenant  by  curtesy  or  not.  No  action,  therefore, 
can  be  maintained  by  the  wife  in  such  cases.  Where,  pending 
an  action  of  ejectment  brought  by  husband  and  wife  to  recover 
possession  of  land  to  which  they  were  entitled  in  right  of  the 
wife,  the  husband  dies,  the  right  to  the  rent  current  and  in 
arrear,  and  also  to  damages  for  waste,  survives  to  the  wife ;  and 
as  to  rents  acciniing  after  the  wife  dies  also,  these  go  to  her 
heirs  and  devisees.* 

The  husband's  interest  in  his  wife's  real  estate  is  liable  for 
his  debts,  and  may  be  taken  on  execution  against  him.  But 
nothing  more  than  the  husband's  usufruct  is  thereby  affected ; 
nor  can  the  attachment  or  sale  affect  the  wife's  ultimate 
title.8 

A  husband's  life  estate  may  be  barred  by  a  statute  of  limi- 

1  Howney's    Case,    2    Vem.    322;  9l  bona  fide  deed  of  separation,  without 

Gould  V.  Webster,  1  Vt.  409.  trustees,    executed    before   judgment, 

^  Kiug  V.  Little,  77  N.  C.  138.  may  relinquish  to  his  wife  all  interest 

<  2  Kent,  Com.  131 ;  Babb  v.  Perley,  in  her  lands  and  thus  avoid  the  de- 

1   Me.  6 ;  Mattocks  v.   Steams,  9  Vt.  mands  of  his  creditors  upon  the  prop- 

326 ;  Perkins  v.  Cottrell,  15  Barb.  446  ;  erty,    even    though    an    annuity    be 

Brown  v.  Gale.  5  N.  H.  416 ;  Canby  v,  reserved    to    himself.      Bonalaugh    v. 

Porter,  12  Ohio,  79;  WiUiams  t\  Mor-  Bonslaugh,  17  S.  &  R.  361.    But  see 

gan,  1  Litt.  168 ;  Nichols  v,  O*  NeiU,  2  Bowyer*s  Appeal,  21   Penn.    St.    210. 

Stockt.  88 ;    Montgomery  r.  Tate,  12  And  it  is  certain  that  the  sheriff's  deed 

Ind.  615;   Lucas  v.  Rickerich,  1   Lea,  cannot  convey  a  greater  interest  than 

726 ;   Sale  v.   Saunders,  24  Miss.  24 ;  the  defendant  has  at  the  time  of  attach- 

Cheek    v.    Waldrum,    25    Ala.    1 52 ;  ment  or  of  levy  and  sale.    WiUiams  r. 

Schneider  v.  Starke,  20  Mo.  269.    But  Amory,  14  Mass.  20 ;  Johnson  o.  Payne, 

■ee  Jackson  r«  Snffern,  19  Wend.  175.  1  Hill,  111;  Rabb  v.  Aiken,  2  McC- 

And  see  Rice  v.  Hoffman,  35  Md.  344,  Ch.  119.     Therefore,  where  a  statute 

as  to  the  liability  extending  to  the  hus-  allows  the  husband  a  distributive  share 

band's  interest  as  tenant  by  the  curtesy ;  in  his  wife's  lands  in  the  event  of  his 

also  128  111.  95.    The  rule  in  Massa-  survivorship,  no  such  interest  passes  to 

chusetts  is  to  allow  the  purchaser  to  the  purchaser  of  lands  sold  on  execution 

take  the  rents  and  profits  for  a  definite  for  his  debts  during  her  life.     Starke 

period,  or  the  whole  life  estate  at  an  i;.  Harrison,  5  Rich.  7.    Since  the  hus- 

appraisal  of  the  value  founded  on  a  band's  life  interest  is  liable  for  his  own 

proper  estimate  of  the  probability  of  debts,  it  is  liable  for  the  debts  of  the 

human  life.    But  where  the  whole  life  wife  dum  sola.    Moore  v.  Richardson,  37 

estate  is  of  more  value  than  the  amount  Me.  438.    And  it  is  held  in  Pennsylvania 

of  tlie  execution,  the  more  proper  and  that  where  a  husband  has  conveyed  his 

perhaps  the  only  mode  is  the  former,  life  estate  in  fraud  of  his  creditors,  they 

Litchfield  v.  Cad  worth,  15  Pick.  23.     It  may   levy   upon    the    growing   crops, 

has  been  held  that  the  husband,  under  Stehman  v.  Huber,  21  Penn.  St.  260. 
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tations  like  other  freehold  interests.^  At  the  common  law, 
attainder  of  treason  or  other  felony  worked  a  forfeiture  or 
escheat  of  real  estate  to  the  government  And  corruption  of 
blood  affected  the  inheritance  in  such  cases.  But  as  regarded 
the  wife's  real  estate,  nothing  more  could  be  taken  than  the 
husband's  life  interest ;  the  freehold  continued  in  the  wife  as 
before.  For  the  same  reason  where  the  wife  was  at  common 
law  attainted  of  felony,  the  lord  might  enter  to  the  lands  by 
escheat,  and  eject  the  husband  whenever  the  crown  had  had  its 
prerogative  forfeiture  of  a  year  and  a  day's  waste.'  The  com- 
mon law  of  attainder  is  of  no  force  in  this  country  so  far  as 
forfeiture  and  corruption  of  blood  is  concerned ;  but  it  probably 
applies  to  the  husband's  life  interest  in  his  wife's  lands.'  Where 
the  husband  was  an  alien  he  could  not  acquire  an  interest  in 
his  wife's  real  estate  at  the  common  law.^  But  the  disability 
is  now  removed  ip  great  measure  by  statiite.^ 

At  common  law,  too,  the  marital  rights  of  the  husband  do  not 
attach  to  realty  in  which  the  wife  has  only  a  remainder  or  rever- 
sion expectant  upon  the  termination  of  a  precedent  life  estate.^ 
Mere  contingencies  of  the  wife,  which  cannot  happen  before  the 
death  of  either  spouse,  cannot  be  attached,  therefore,  by  creditors 
of  the  husband ;  ^  nor  landed  expectancies  in  general  while  con- 
tinuing expectant'    He  cannot  adjust  her  boundaries  alone.' 

§  90.  Wife's  Real  Batata ;  HoBband's  Rie;ht  to  Convey  or  Ziease. 
—  The  husband  alone  has  power  at  common  law  to  bind  or 
alienate  the  wife's  lands  during  coverture.  This  right  lasts,  at 
any  rate,  during  their  joint  lives  (provided  the  parties  be  not  in 
the  mean  time  divorced) ;  and  if  the  husband  gain  a  tenancy 
by  curtesy,  it  lasts  during  his  whole  life.    But  the  husband's 

^  Kibbie  v.  Williams,  58 IXL  80.  49,  giving  statatoiy  changes.    And  see 

*  BeU,  Has.  &  Wife,  149,  150;  2  Bl.  Bell,  Hus.  &  Wife,  151,  241.  Stat.  7  & 
Com.  253,  254.  As  to  the  wife's  right  8  Vict.  c.  66,  removes  disabilities  as  to 
of  dower  in  snch  cases,  see  2  BL  Com.  dower  for  the  most  part. 

253,  and  notes  by  Chittj  and  others.  *  Baker  v,  Flonmoj,  58  Ala.  650. 

*  See  Const.  U.  8.  Art.  III.  §  3 ;  ^  Hornsby  v.  Lee,  2  Madd.  Ch.  16 ; 
also  State  constitutions.  Allen  t*.  Scurry,  1  Yerg.  36 ;   Sale  v. 

^  Washb.  Real  Prop.  48,  and  cases  Saunders,  24  Miss.  24. 
cited;  Bell,  Has.  &  Wife,  151;  Co.         »  Osborne  r.  Edwards,  3  Stockt.  73; 

Litt.  31  b;  MenviU's  Case,  13  Co.  293;  Baker  v.  Floumoy,  58  Ala.  650. 
2  BL  Com.  293 ;  2  Kent,  Com.  39-75.  •  53  Conn.  496. 

*  See  note  to  1  Washb.  Beal  Prop. 
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power  is  commensurate  with  his  estate.  He  cannot  incumber 
the  property  beyond  the  period  of  his  life  interest,  nor  prevent 
his  wife,  if  she  survives  him,  or  her  heirs  after  his  death,  from 
enjoying  the  property  free  from  all  incumbrances  which  he  may 
have  created.^  Under  the  ancient  law  of  tenures  the  husband 
could  transfer  the  property  so  as  to  vest  it  in  the  grantee,  sub- 
ject to  the  wife's  entry  by  writ  cui  in  vita  ;  for  his  act  amounted 
to  a  discontinuance.  Statute  32  Hen.  YIII.  c.  28  was  remedial 
in  its  effect,  so  far  as  to  give  the  wife  her  writ  of  entry,  not- 
withstanding her  husband's  conveyance.  Copyhold  lands  fol- 
lowed a  different  rule,  not  being  considered  within  the  letter  or 
the  equity  of  this  statute.  But  by  the  more  recent  statutes  of 
3  &  4  Will  IV.  c.  27  and  c.  74,  and  8  &  9  Vict  c.  106,  fines 
and  recoveries  have  been  abolished  and  feoffments  deprived  of 
their  tortious  operation ;  and  it  is  enacted  that  no  discontinu- 
ance or  warranty  made  after  the  31st  day  of  December,  1833, 
shall  defeat  any  right  of  entry  or  action  for  the  recovery  of 
land.  At  the  present  day  there  is,  therefore,  no  mode  of  con- 
veyance in  the  English  law  by  which  the  husband  can  convey 
more  than  his  own  estate  in  his  wife's  lands.^ 

These  latter  statutes  are  not,  per  8e,  of  force  in  this  country, 
for  they  were  passed  in  England  after  the  colonization  of 
America.  But  the  same  result  has  been  very  generally  reached 
in  this  country  through  a  different  process.  In  Massachusetts, 
the  statute  of  32  Hen.  VIII.  is  still  in  force  as  a  modification 
and  amendment  to  the  common  law.'  In  other  States,  eject- 
ment or  other  summary  process  may  be  resorted  to.^  The  uni- 
versal doctrine,  whatever  may  be  the  form  of  remedy,  prevails* 
that  the  husband  can  do  no  act  nor  make  any  default  to  pre- 
judice his  wife's  inheritance.  And  while  his  own  alienation 
passes  his  life  estate,  it  can  do  no  more ;  but  the  wife,  notwith- 
standing, may  enter  after  his  death  and  hold  possession.^ 

So  far  as  the  effect  of  the  husband's  lease  was  concerned,  the 

1  2  Kent,  Com.  133.  N.  Y.  Rev.  Stats.  4th  ed.  vol.  2,  p.  303 ; 

s  1  Bright,  Hns.  &  Wife,  162-168,  and  2  Kent,  Com.  133  n. 
authorities  cited ;  BeU,  Has.  &  Wife,         &  2  Kent,  Com.   133  n. ;  1  Washb 

195;  Kobertsonv.  Norris,  11  Q.  B.  916.  Real  Prop.  279;  Butterfleld  v.  Beall, 

>  Bmce  V.  Wood,  1  Met.  542.  3  Ind.  203;  Huff  t;.  Price,  50  Mo.  228 ; 

«  MiUer  v,  Shackleford,  4  Dana,  264 ;  Jones  v.  Carter,  73  N.  C.  148. 
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statute  32  Hen.  YIII.  c  28  changed  the  old  common  law.  By 
this  statute,  husband  and  wife  are  permitted  to  make  a  joint 
lease  of  the  wife's  real  estate  for  a  term  not  exceeding  three 
lives  or  twenty-one  years.  There  were,  however,  some  restric- 
tions placed  upon  the  operation  of  this  statute.  Thus,  it  was 
further  declared  that  things  which  lie  in  grant,  such  as  fran- 
chises, should  be  excepted ;  though  tithes  followed  the  general 
principle.  And  the  old  lease  must  have  been  surrendered  either 
in  writing  or  by  operation  of  law  within  one  year  from  making 
the  new  lease.  Property  in  possession  might  be  leased  under 
the  statute,  but  not  property  in  reversion.  The  lease  would 
not  exempt  the  tenant  from  responsibility  for  waste.  And  the 
rent  reserved  should  not  be  less  than  the  average  rent  of  the 
preceding  twenty  jesxs.  This  statute  has  1)een  strictly  con- 
strued both  in  common-law  and  equity  courts  of  England.^ 

But  the  husband's  lease  of  the  wife's  lands,  whether  alone  or 
jointly  with  her,  may  be  good  at  the  common  law,  though  not 
made  in  compliance  with  the  statute.  In  such  case  the  wife  may 
affirm  or  disaffirm  the  lease  at  the  expiration  of  coverture.  And 
the  same  right  may  be  exercised  by  her  issue,  or  by  others  claim- 
ing under  her  or  in  privity  with  her.  So,  too,  where  she  marries 
again  after  her  husband's  death,  her  second  husband  has  the 
privilege  of  election  in  her  stead.  But  one  who  claims  by 
paramount  title  to^the  wife,  as,  for  instance,  a  joint  tenant  sur- 
viving her,  cannot  exercise  this  right.'  And  the  general  prin- 
ciple is  that  a  husband  cannot,  without  his  wife's  consent, 
execute  a  lease  of  her  real  estate  so  as  practically  to  interfere 
with  the  ultimate  possession  and  enjoyment  which  the  law 
accords  to  her. 

Some  acts  of  the  wife,  on  being  released  from  coverture,  will 
amount  to  an  affirmance  of  her  husband's  informal  lease.  Thus 
acceptance  of  rent  from  the  tenant,  after  her  husband's  death, 

1  Bell,  Hus.    &  Wife,  179-181;    1  Agborow,Cro.  Jac.  417;  Anon.,2Dyer, 

Bright,  Hns.  &  Wife,  193-219;  Dar-  159.    See  also  Toler  v.  Slater,  L.  R.  3 

liDgtoo  V.  Polteney,  Cowp.  267.    As  to  Q.  B.  42,  where  the  lessee  was  held 

distraint  for  rent  by  the  wife  against  a  bound  on  his  covenant  to  pay  rent.    As 

lessee,  see  55  Md.  319.  to  ejectment  of  a  tenant  for  breach  of 

'  BeU,  Has.  &  Wife,  175,  177 ;  Jef-  covenant  under  such  joint  lease,  see  126 

frey  v.  Guy,  Yelv.  78 ;   Smalman  v.  Penn.  St.  470. 
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will  confirm  the  lease.^  But  parol  leases  of  the'wife's  real  estate 
are  affected  by  the  statute  of  frauds ;  and  not  even  acceptance  of 
rent  can  bind  the  wife  surviving :  the  lease  will  be  treated  as 
utterly  void  at  the  husband's  death,  and  not  voidable  only.* 
Whether  acceptance  of  rent  by  the  wife  after  the  husband*s 
death  would  confirm  a  lease  in  writing,  made  by  the  husband 
alone,  is  a  question  on  which  the  authorities  are  not  agreed.® 
A  distinction,  however,  is  sometimes  made  between  leases  for 
life  and  leases  for  terms  of  years,  when  made  by  the  husband 
alone.  The  former,  it  is  said,  being  freehold  estates  and  com- 
mencing by  livery  of  seisin,  could  only  be  avoided  by  entry ; 
while  the  Leitter  became  void  absolutely  on  the  husband's  death. 
But  according  to  the  better  authority  both  kinds  of  leases  follow 
the  same  principle,  and  are  not  void  but  voidable  at  the  hus- 
band's death.* 

§  91.  "Wiie*B  Real  Zbtate,  Hnaband's  Mortgage,  Waste,  &o. — 
The  husband's  mortgage  of  his  wife's  real  estate  is  effectual  to 
tlie  same  extent  as  his  absolute  conveyance;  that  is  to  say,  it 
will  operate  upon  his  full  life  estate  or  the  joint  life  estate  of 
himself  and  his  wife,  as  the  case  may  be,  and  no  further.  His 
lease  of  the  wife's  lands  for  a  term  of  years,  for  the  purpose 
of  creating  an  incumbrance  in  the  nature  of  a  mortgage,  is 
treated  in  equity  as  a  mortgage ;  and  the  wife's  acceptance  of 
rent  after  his  death  cannot  make  such  a  lease  other  than 
void  on  the  termination  of  his  life  estate.^  Nor  should  a  hus- 
band acquire  a  tax-title  to  his  wife's  lands ;  for  it  is  impolitic 


1  Doe  V.  WeUer,  7  T.  R.  478.  ^  Bell,  Hofl.  &  W^ife,  193, 194 ;  Good- 

3  Bell,  Hub.  &  Wife,  178.    And  see  right  v,  Straphan,  I  Cowp.  201 ;  Dry- 

Winstell  v.  Hehl,  6  Bash,  58.  hntter  v,  Bartholomews,  2*?.  Wms.  127. 

^  Bell,  Hub.  &  Wife,  177,  and  cases  The  hnshand's  mortgage,  in  this  country 

cited ;  Preamble  to  Stat.  32  Hen.  VIII.  also,  passes  only  his  life  estate,  ander  the 

c.  28  ;  Cro.  Jac.  332 ;  Bac.  Abr.  Leases,  like  circnmstances.    Miller  v.  Shackle- 

C.  1.    See  2  Sannd.  180,  n.  10;  Bro.  ford,  3  Dana,  291  ,*  Barber  v.  Harris,  15 

Abr.  Acceptance,  1 ;  Vaugh.  40;  Good-  Wend.  615;  Railroad  Co.  r.  Harris,  9 

right  V.  Straphan,  1  Cowp.  201 ;  Hill  v,  Ind.  184;  Kay  v.  Whittaker,  44  N.  Y. 

I^aunders,  2  Bing.  112.  665;   17  R.  I.  272.    As  to  the  wife's 

^  Bell,  Hub.  &  Wife,  177,  178,  and  remedy  for  waste,  nee  Schonler,  Hns.  & 
cases  cited;  contra,  notes  to  2  Kent,  Wife,  §  171;  1  Wash.  Real  Prop.  US- 
Corn.  133,  and  anthorities  referred  to,  124. 
including  note  of  Serjeant  Williams  to 
Wotton  V.  Hele,  2  Saond.  180. 
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to  allow  him  to  antagonize  her  ultimate  rights  for  his  own 
advantage.^ 

§  92.  "Wife's  Real  Estate ;  Spouse's  Dissent  to  Farchase,  &c. ; 
Conversion. — The  husband  may  dissent  from  a  purchase,  gift, 
or  devise  of  real  estate  to  his  wife  during  coverture;  since 
otherwise  he  might  be  made  a  life  tenant  to  his  own  disadvan- 
tage. But  by  such  dissent  he  cannot  and  ought  not  to  defeat 
her  ultimate  title  as  heir  *  Nor  on  principle  should  he  be  per- 
mitted to  dissent  to  any  purchase,  gift,  or  devise  to  the  wife's 
separate  use,  by  the  terms  of  which  his  own  interest  as  life  ten- 
ant is  legally  excluded.  Subject  to  the  husband's  dissent  and 
the  wife's  disagreement  after  her  coverture  ends,  a  conveyance 
to  the  wife  in  fee  is  always  good  ;^  and  where  a  married  woman 
has  legal  opportunity  to  disclaim  and  does  not,  she  will  be 
deemed  to  have  elected  to  take} 

If  the  real  estate  of  the  wife  be  converted  into  personalty 
during  her  life  by  a  voluntary  act  of  the  parties,  the  proceeds 
become  personal  estate,  and  the  husband  may  presumably  reduce 
into  his  own  possession  or  otherwise  take  the  proceeds.  This 
principle  is  known  as  conversion.*  But  where  conversion  takes 
place  by  act  of  law,  independently  of  husband  and  wife,  the 
rule  is  not  so  clear.®    On  the  other  hand,  the  rule  is  announced 

1  Laton  V.  Balcoro,  64  N.  H.  92.  yested  in  her  own  name  elsewhere,  if 

'  Co.  Litt.  3  a;  I  Dane,  Abr.  388 ;  Bhemeans  to  gnard  her  right  against  the 

4  76.397;   1  Washb.  Heal  Prop.  280.  husband's  legal   appropriation   of  the 

As  to  title  given  to  the  husband  bj  mis-  fund.    Woodruff  v.  Bowles,  104  N.  C. 

take  for  the  wife,  see  27  Kans.  242.  197.    The  husband  agreeing  to  do  this, 

<  Co.  Litt.  3  a,  356  b;  2  Bl.  Com.  the  wife's  right  to    the  new  fund    is 

292, 293;  2  Kent,  Com.  150.    The  wife's  favored  against  his  creditors.    lb. ;  123 

privilege  of  disagreement  to  purchase  Ind.  126.    And  see  c.  14. 

extended  to  her  heirs.    lb.  ^  Graham  v.  Dickinson,  3  Barb.  Ch. 

*  She  cannot  of  course  elect  to  take  170.    In  this  case,  Flanagan  r.  Flaua- 

and  then  repudiate  the  recited  terms  of  gan,  1  Bro.  C  C.  500,  appears  to  have 

the  conveyance  to  her.    Fort  v.  AUeu,  been  disapproved.    In  New  York,  how- 

109  N.  C.  183.  ever,  it  is  held  that  where   the  real 

^  Hamlin  i;    Jones,    20  Wis.    536;  estate  of  a  married  woman  has  been 

Watson  V.  Kobertson,  4  Bush,  87  ;  TiU-  converted  into  personalty  bj  operation 

man  v,  Tillman,  50  Mo.  40;    Sabel  v.  of  law  during  her  lifetime,  it  will  be 

Slinglnff,  52  Md.   132 ;   Humphries  v.  disposed  of  by  a  court  of  equity,  after 

Harrison,  30  Ark.  79 ;  Schouler,  Hub.  her  death,  in  the  same  manner  as  if  she 

&  Wife,  §  156.    The  wife  ought,  in  case  had  herself  converted  it  into  personal 

of  a  sale  of  her  real  estate,  to  require  property  previous  to  her  death.    Gra- 

the  proceeds  to  be  kept  apart  and  in-  ham  v.  Dickinson,  3  Barb.  Ch.    170. 
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that  where  a  married  woman  is  entitled  to  a  legacy,  and  land  is 
given  her  in  lieu  thereof,  the  husband  having  efifected  no  prior 
reduction  of  the  legacy,  it  is  to  be  held  as  hers  and  for  her  sole 
benefit.^  And  it  is  held  that  land  purchased  by  a  married 
woman  with  the  proceeds  of  a  legacy  which  the  husband  has 
declined  to  reduce  into  possession  is  not  liable  for  the  husband's 
debts.' 

§  93.  Wife's  Real  Estate  ;  Husband's  Agreement  to  Convey.  — 
By  the  old  law  of  England  it  appears  that,  if  a  husband  agreed 
to  convey  real  estate  belonging  to  his  wife,  he  might  be  com- 
pelled to  execute  the  contract  by  getting  her  to  levy  a  fine.* 
This  rule  no  longer  holds  good  in  that  country.*  Even  where 
the  agreement  has  been  made,  not  by  the  husband,  but  by  the 
wife  herself  before  her  marriage,  the  agreement  cannot  now  be 
enforced  against  the  wife.*  But  it  is  nevertheless  binding  upon 
the  husband  ;  though,  where  the  purchaser  has  not  been  misled, 
the  husband  cannot  be  made  to  convey  his  partial  interest  and 
submit  to  an  abatement  of  the  price,  because  of  the  wife's  re- 
fusal to  convey  her  real  estate  which  he  and  she  had  promised 
to  convey.^ 

So,  too,  in  some  States,  convereion  of  convej  to  tmstees  to  seU  and  dispose 

real   estate,  under    partition    proceed-  for  payment  of  debts,  balance  to  be 

ings,  into    personalty,  has   been  held  paid  them  as  they  shall  direct  or  ap. 

complete  where  equity  decreed  parti-  point    Siter  v.  McClanachan,  2  Gratt. 

tion,  and  the  wife  died  after  a  final  SO.    And  see  post,  c.  14. 

confirmation  of  the  sale  in  court,  all  ^  A  case  of  this  sort  was  lately  de- 

terms  of   sale  having    been  complied  cided  in  Pennsylvania.    Davis  v.  Davis, 

with,  and  all  formalities  duly  observed.  46  Penn.  St.  342.     But  see  Davis's  Ap- 

Jones  V.  Plummer,  20  Md.  416;  Cow-  peal,  60  Penn.  St.  IIS. 

den  V.  Pitts,  2  Baxt.  59.    Where  an  ad-  >  Coffin  v.  MorriU,  2  Post.  3.52.    And 

ministrator's  sale  of  the  wife's  land  is  see  Sims  v.  Spalding,  2  Duv.  121.    See 

irregular,  the    husband    cannot,  apart  further    incidents,    Schouler,    Hus.    & 

from  the  wife,  confirm  it,  even  though  Wife,  §  172. 

he  has  received    the   purchase-money.  '  2  Bright,  Hub.  &  Wife,  47 ;  Macq. 

Kempe  v.  Pintard,  32  Miss.  324.    See  Hus.  &  Wife,  32. 

also  Ellsworth  v.  Hinds,  5  Wis.   613;  *  Frederick  v.  Coxwell.  3  Y.  &  J. 

Osborne  v.  Edwards,  3  Stockt.  73.    But  514;  Emery  v.   Ware,  8  Ves.  505;   2 

a  husband  may  demand    and    reduce  Story,  Eq.  Juris.  §§  49-53;  Thayer  v. 

into  possession  his  wife's  legacy,  even  Gould,  I  Atk.  617 ;  1  Amb.  495.    But 

though    it    be    made  payable,  by  the  see  Davis  v.  Jones,  4  B.  &  P.  267. 

terrasof  a  will,  from  proceeds  of  the  sale  *  Per  Lord  Ch.  Cottenham,  Jordan 

of  the  testator's  real  estate.    Thomas  p.  Jones,  2Phill.  170;  Rowley  v.  Adams, 

V.  Wood,  I   Md.  Ch.  296.    Conversion  6  E.  L.  &  Eq.  124. 

takes  place  where  husband  and  wife  ^  Tothill,  106 ;  HaU  v.  Hardy,  3  P. 
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§  94.  Wife's  Agreement  to  Convey  ;  Her  Conveyance^  Mort- 
gage, &c.,  under  Statutes.  —  A  mere  £igreement  by  a  feme  covert 
for  the  sale  of  her  real  estate,  the  same  not  being  her  separate 
property,  cannot  be  enforced  at  law  or  in  equity  against  her,^ 
nor  does  her  mere  contract  estop  her  from  asserting  title  or  jus- 
tify a  suit  against  her  for  specific  performance.  Sugden  con- 
siders it  doubtful  whether  even  a  married  woman,  having  a 
power  of  appointment,  can  thus  bind  herself."  But  modern 
statutes,  which  commit  the  wife  to  convey  with  the  observance 
of  certain  formalities,  often  permit  her  generally  to  contract, 
to  convey,  and  to  incumber  her  lands.^ 

Under  the  modern  statute  of  3  &  4  Will  IV.  c.  74,  which 
took  effect  in  England  from  the  end  of  the  year  1833,  married 
women  are  permitted  to  alienate  or  incumber  their  real  estate 
by  conveyances  executed  with  their  husbands  pursuant  to  its 
provisions.  This  important  law,  with  its  later  modifications, 
unfettered  property  which  had  long  been  fast  bound.*  The 
statute  requires  the  concurrence  of  the  husband  in  such  con- 
veyances; also  that  the  wife  shall  make  an  acknowledgment 
before  certain  judicial  officers  designated  by  the  act,  apart  from 
her  husband,  to  the  effect  that  her  own  consent  is  freely  and 
voluntarily  given.*    Specific  performance,  where  the  wife  fails 

WmB.  187;   Morris   v.  Stephenson,  7  owned  by  her  for  another  tract,  and 

Yes.  474 ;  Castle  v.  Wilkinson,  L.  R.  5  give  a  mortgage  on  the  latter  to  equal- 

Ch.  5S4.  ize  the  exchange,  bnt  after  the  exe- 

1  Macq.  Hns.  ft  Wife,  32 ;  Emery  v.  cntion  of  the  deed  to  her,  refused  to 

Ware,  5  Ves.  846;  Sng.  V.  ft  P.  11th  acknowledge  the  mortgage,  a  court  of 

ed.  230 ;  Parks  v.  Barrowman,  83  Ind.  equity,  while  admitting  that  there  was 

561.    Bnt  see  as  to  the  effect  of  modem  no  way  to  compel  her,  charged  the  land 

8tate  legislation  in  this  respect,  146  with  the  amount  in  recognition  of  the 

Penn.  St.  444 ;    contra,  101    Mo.  550.  contract.    Bums  v.  McGregor,  90  N.  C. 

Specific  performance  may  be  decreed  in  222. 

a  case  of  equitable  separate  estate.    104         *  As  to  statutes  permitting  a  wife  to 

Mo.  349  ;  53  Ark.  511 ;  §  58,  tuipra.  execute  a  power  of  attorney  to  convey 

s  Sng.  V.  ft  P.  nth  ed.  231.    And  land,  see  Stimson,  §  6506. 
see  §  94.    She  certainly  cannot  in  some         *  8  ft  9  Vict.  c.  106. 
States.    Kennedy  v.  Ten   Broeck,  11         >  See  Macq.  Hus.  ft  Wife,  28-32 ;  Ih. 

Bush,  241.    Bnt  the  wife  cannot  use  Appendix,  1-47,  where  the  provisions 

her  privilege  in  this  respect  unfairly,  of  this  act,  the  rules  of  court  made  in 

where  the  purchaser  has  become  bound  pursuance,  and  leading  decisions  on  the 

on  his  part.    See  Cross  v.  Noble,  67  construction  of   different  sections  are 

Penn.  St.  74.    Where  a  married  woman  fuUy  given.    And  see  In  re  Dowling, 

agreed  to  exchange  a  parcel  of  land  18C.  B.ir.s.  233.    We  have  not  thought 

157 


§  94  THE  DOMESTIC  BELATIONS.  [PABT  U. 

to  execute  in  conformity  with  the  statute,  will  not  be  enforced 
against  her.^ 

In  this  country  the  custom  of  a  wife's  joining  her  husband 
in  a  deed  of  conveyance  of  her  lands  has  prevailed  from  a 
very  early  period.  In  most,  if  not  all,  of  the  States,  there 
are  statutes  existing  as  to  the*  mode  of  execution,  which  con- 
template the  joinder  of  husband  and  wife  in  the  convey- 
ance, and  an  acknowledgment  by  one  or  both  of  the  parties.^ 
Some  of  the  States  require  a  separate  acknowledgment  of  the 
wife  apart  from  her  husband,  and  even  a  privy  examination  by 
the  magistrate,  so  as  to  make  sure  that  she  is  acquainted 
with  the  contents  of  the  deed,  and  acts  freely  and  under- 
standingly ;  but  in  this  and  other  respects  the  laws  are  not 
uniform.  There  is  less  formality  in  general  than  under  the 
English  statute.  Thus,  then,  does  the  wife  pass  title  to  her  real 
estate. 

•  And  since,  in  the  tenure  of  lands  and  the  mode  of  convey- 
ance, the  law  in  this  country  has  always  varied  considerably 
from  that  of  England,  the  rights  of  married  women  in  other 
respects  may  be  diiferent*    But  following  the  English  doctrine, 

it  worth  while  to  embodj  them  in  this  Ins.  Co.  v.  Bay,  4  Comst.  9 ;  Ford  v. 

work,  as  they  have  only  a  local  appli-  Teal,  7  Bosh,  156;  Moant  v,  Kester- 

cation.    There    are    many    cases    con-  son,  6  Cold.  452 ;  Tonrville  v,  Fierson, 

Btantly  arising  in  the  English  courts  39  111.  446 ;  Deery  r.  Cray,  5  Wall.  795 ; 

as  to  the  interpretation  of  this  statate,  Alabama,  &c.  Ins.  Co.  v.  Boykin,  38 

with  its  amendments,  but  they  seem  Ala.  510:  Lindley  i;.  Smith,  46  lU.  523; 

chiefly  confined    to  the  effect  of   the  Tubbs  v.  Gatewood,  26  Ark.  128.    The 

wife's  acknowledgment.    But  as  to  the  privy  examination  of  a  wife  for  ascer- 

extent  of  this  right,  see  23  Ch.  D.  181.  taming   that    she    executes   the    deed 

Frevious  to  the  statute  of  3  &  4  WiU.  freely  and  without  undue  influence  or 

IV.  c.  74,  the  wife  could  convey  her  in-  compulsion  of  her  husband  (which  is 

terest  only  by  levying  a  fine,  which,  as  much  in  the  nature  of  a  judicial  act) 

well   as  suffering   recoveries,  is  abol-  is  a  feature  of  the  legislation  in  many 

ished  by  that  statute.    I  Washb.  Keal  States ;  and  the  validity  of  her  convej- 

Frop.  280 ;  1  Wms.  Real  Frop.  88.    See  ance  often  turns  upon  her  substantial 

later  Act  45  and  46  Vict.  c.  39  as  to  ao-  compliance  with  such   a  requirement, 

knowledgment  (1882) ;  35  Ch.  D.  345.  Schouler,  Hus.  &  Wife,  §  174;  129  lU. 

1  CahiU  V.  Cahill,  8  App.  Cas.  420.  630 ;  Stimson's  Am.  Stat.  Law,  §§  6500- 

3  I  Washb.  Real  Frop.  281,  and  cases  6502. 
cited;  Davey  v.  Turner,  I  Dall.  15;  '  Thus  it  would  seem  that  the  joint 
Jackson  v,  Gilchrist,  15  Johns.  109;  assent  of  husband  and  wife  in  accept- 
Fage  V.  Fage,  6  Cush.  196  ;  2  Kent,  ing  a  title  should  be  as  good  as  in  grant- 
Corn.  151-155,  and  notes,  showing  cus-  ing  one.  1  Washb.  Real  Prop.  280. 
torn  in  different  States ;  Albany  Fire  And  in  New  Hampshire  it  is  held  that  a 
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the  wife's  executory  agreement  to  coDvey  real  estate,  wbether 
expressed  by  bond  or  simple  instrument,  is  in  this  country  held 
void  in  the  absence  of  enabling  statutes,  like  her  general  con- 
tracts, though  made  with  her  husband's  assent;  and  specific 
performance  cannot  be  enforced  against  her.^  Her  defective 
conveyance  of  her  land  cannot  be  treated  as  her  contract  to 
convey  it,  nor  as  an  estoppel.^  So  it  has  been  held  in  various 
States  that  the  wife  cannot,  either  separately  or  jointly  with 
her  husband,  execute  a  valid  power  of  attorney  to  convey  her 
lands.^  And  a  deed,  in  order  to  bind  the  wife's  heirs,  must 
have  been  delivered,  as  well  as  executed,  during  her  lifetime.^ 
Nor  can  her  husband,  after  her  decease,  as  against  such  heirs, 
confirm  a  conveyance  which  was  fatally  irregular  on  her  part.^ 
If  her  conveyance  be  void,  a  note  given  in  part-payment  of  the 
price  is  necessarily  without  consideration.®  She  may  recover 
the  land  defectively  conveyed,  and  often  without  either  re- 
pajring  the  purchase-money  or  compensating  for  the  vendee's 
improvements.^    Nor  will  the  law  coerce  her  into   fulfilling 

deed  to  a^mc  covert,  made  with  her  own  Imsband  and  wife,  may  be  good  againflt 

and  her  hosband's  asBent,  yests  the  title  the  hiuband,  though  void    as  to  the 

legallj  in  her.    Gordon  p.  Haywood,  2  wife.    Steffey  v.  Steffey,  19  Md.  5 ;  53 

N.  U.  402.    See  Leach  ^.  Noyes,  45  Wis.  572;   Johnston  v.  Jones,   12  B. 

N.  H.  364.    In  Pennsylvania,  if  land  Monr.  826;  2  Kent,  Com.   168.    See 

conTeyed  to  her  be  incnmbered,  it  passes  supra,  §  60.    Upon  the  strict  assent  of 

to  her  subject  to    that   incumbrance,  husband  and    wife,  equity  has  some- 

Cowton  V.  Wickprsham,  54  Penn.  St.  times  decreed  a  sale  under  the  wife's 

302.    And  in  Vermont  it  has  been  held  title-bond.    Moseby  v.  Partee,  5  Heisk. 

that  a  deed  of  gift  to  a  wife  during  26.    As  to  the  wife's  ratification  of  the 

coverture,  if  accepted  by  her  husbandt  husband's    unauthorized    contract    for 

is  accepted  by  her,  and  that  her  refusal  the  sale  of  her  land,  see  Ladd  t\  Hilde- 

apart  from  him  is  of  no  consequence,  brandt,  27  Wis.  135. 
Brackett  v.  Wait,  6  Vt.  411.  *  Bagby  v.  Emberson,  79  Mo.  139; 

1  2  Kent,  Com.  168 ;  Butler  v.  Buck-  62  Tex.  623  ;  80  Mo.  179. 
ingham,  5  Day,  492;  Dankelo.  Hunter,         *  Sumner  v.  Conant,  10  Vt.  1 ;  Gil- 

61  Penn.  St.  382 ;  Stidham  o.  Matthews,  lespie  v.  Worford,  2  Cold.  632 ;  Harden- 

29  Ark.  650 ;  Moseby  v.  Partee,  5  Heisk.  burgh  v.  Lakin,  47  N.  Y.  109 ;  Holland 

26 ;   Holmes  v.  Thorpe,  1   Halst.  Ch.  v.  Moon,  39  Ark.  120. 
415;  I^ane  v.  McKeen,  15  Me.  304;         *  Thoenberger  v.  Zook,    34    Penn. 

Parks  v.  Barrowman,  83  Ind.  561.    We  St.  24;   Bonneson  v.  Aiken,   102   III. 

make,  of  course,  no  reference  here  to  284.    But  see  Ackert  v.  Pults,  7  Barb, 

the  wife's  separate  property,  or  to  her  386;  Somen  v,  Pumphrey,  24  Ind.  231. 
rights  under  what  are  known  as  the        *  Dow  v.  Jewell,  1  Post.  470 ;  77  Mo. 

"  married  women's  acts/'  to  be  consid-  452. 

ered  poet.    See  Blake  v.  Blake,  7  Iowa,         ^  Warner  v.  Crouch,  14  Allen,  163. 
46.     A  contract  to  convey,  made  by        ^  85  N.  C.  184.     As  to  the  wife's 
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her  agreement  by  granting  exemplaiy  damages  against  her 
hasband.^ 

So,  too,  in  this  country  a  married  woman  may  mortgage  as 
well  as  alienate  her  real  estate  by  joining  her  husband  similarly 
in  the  conveyance  and  making  due  acknowledgment ;  and  this, 
too,  though  no  consideration  pass  to  her  thereby.^  Where  the 
wife  joins  her  husband  in  a  conveyance  in  the  nature  of  a  mort- 
gage, she  subjects  her  real  estate  to  the  risk  of  complete  aliena- 
tion by  foreclosure  for  her  husband's  debt,  or  by  sale  under  a 
power  of  sale  thereby  conferred.  She  is  estopped  by  her  own 
acts  from  denying  the  validity  of  the  mortgage.'  She  may 
covenant  that  scire  fadaz  may  issue  in  default  of  payments 
She  may  create  a  valid  power  in  the  mortgage  to  sell  in  default 
of  payment.^    And  in  general  she  may  convey  upon  condition 

agreement  to  purchase,  &c.,  see  'Robin-  Under  yarions  modem  codes  the  wife 

son  V.  Robinson,  11  Bush,  174;  Staton  may  conyej  and  acknowledge  ^a  femt 

V.  New,  49  Miss.  807 ;  Bedford  v.  Bur-  <o/«,  withont  the  husband's  joinder  at 

ton,  106  U.  S.  338;  ;m»^  c  9.  aU.    See  36  Ark.  355;  §  170  n. ;  Stim- 

1  Burk  V.  Serrill,  80  Penn.  St.  413.  son.  Am.  Stat.  Law,  §§  6500-6502. 
In  some  States  the  separate  convey-  In  general,  where  the  certificate  of  a 
ance  of  a  married  woman,  or  her  ex-  married  woman's  acknowledgment  of 
ecution  jointly  with  her  husband,  bnt  a  deed  states  all  that  the  local  stat- 
without  observance  of  the  full  statute  nte  requires.lQthongh  it  be  assumed  to 
formalities,'  is  void.  But  in  others  such  be  only  ^ima  facie  evidence  of  the 
irregularities  are  not  held  fatal  to  the  facts  stated  in  it,  its  statements  can- 
instrument,  and  she  is  furthermore  not  be  successfully  impeached  by  eri- 
bound  on  the  usual  principles,  even  dence  not  clear,  complete,  and  satis&o- 
though  her  deed  be  separate  from  that  tory.  Young  v.  DnvaU,  109  U.  S.  573 ; 
of  her  husband  and  executed  at  a  dif-  Smith  v,  McGuire,  67  Ala.  34 ;  Herrick 
ferent  time.  The  question  in  such  v.  Musgrove,  67  Iowa,  63. 
cases  is  mainly  one  of  statute  construe-  *  Eaton  o.  Nason,  47  Me.  132 ;  Swan 
tion;  and  as  to  formalities,  a  distinction  v,  Wiswall,  15  Pick.  126;  Whiting  r. 
may  be  taken  between  mere  errors  of  Stevens,  4  Conn.  44 ;  Demarest  v,  Wyn- 
description,  or  literal  informalities  of  koop,  3  Johns.  Ch.  144 ;  2  Kent,  Com. 
execution  or  acknowledgment  on  the  167 ;  Siter  v.  McClanachan,  2  Gratt. 
one  hand,  and,  on  the  other,  the  dis-  280;  Schouler,  Hus.  &  Wife,  §  176; 
regard  of  some  statutory  requirement,  American,  &c.  Ins.  Co.  v.  Owen,  15 
so  as  to  substantially  violate  public  Gray,  491;  Edwards  v.  Schoeneroan, 
policy,  such  for  instance,  as  her  sep-  104  111.  278.  But  cf.  §  152. 
arate  acknowledgment,  or  her  decla-  '  McCullough  v.  Wilson,  21  Fenn. 
ration  before  the  magistrate  that  she  St.  486. 

executed   freely  and   understandingly        ^  Blacko.  Galway,  24Fenn.  St.  18. 
for  the  purpose  specified.    See  Schouler,         *  2  Kent,  Com.  167;  Vartie  v.  Un- 

Hus.  &  Wife,  §§  175,  176,  where  this  derwood,  18  Barb.  661;  Barnes  r.  Eh]> 

subject  of  statute  conveyances  by  hus-  man,  74  DL  402. 
band  and  wife  is  considered  at  length. 
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and  prescribe  the  terms.^  But  independently  of  an  express 
statute  permission,  and  as  our  statutes  generally  run,  the  wife's 
mortgage  without  her  husband's  joinder  or  assent  is  void.^  And 
so  is  her  assignment  of  a  mortgage.'  And  where  her  joinder  is 
literally  only  by  way  of  releasing  dower  this  defect  vitiates  the 
deed  as  against  her.^ 

§  95.  Covenants  in  Wife's  Statute  Conveyance  or  Mortgage, 
&c.  —  The  rights  of  the  wife  are  nevertheless  in  all  such  cases 
of  conveyance,  absolutely  or  for  security,  treated  with  great 
consideration  in  our  courts.*  Wherever  the  wife  joins  her 
husband  in  a  mortgage  of  her  own  property  to  secure  his  debts 
or  the  payment  of  money  loaned  to  him,  she  is  merely  the 
surety  of  her  husband,  and  is  entitled  to  all  the  rights  and 
privileges  of  a  surety.  This  rule  is  well  settled.®  The  prop- 
erty actually  mortgaged  by  her,  and  not  her  property  in  gen- 
eral, is  thus  subjected  to  the  payment  of  her  husband's  note ; 
and  she  cannot  be  held  personally  liable  for  any  deficiency 
under  the  foreclosure  sale.^  Such  restrictions  are  intended  for 
her  benefit,  not  for  those  of  the  mortgagee.^ 

So,  too,  a  wife  is  not  bound  by  her  warranty  in  a  deed  whether 
of  absolute  or  mortgage  conveyance  which  she  executes.    Nor  by 

1  Demarest  v.  Wynkoop,  3  Johns,  purchaser  of  her  land  pajs  to  her  hos- 

Ch.  129 ;  2  Kent,  Com.  167.    So,  too,  in  band  less  than  she  agreed  to  receive, 

England.    Pybns  v.  Smith,  1  Yes.  Jr.  she  may  repudiate  the  sale,  save  so 

189.  far  as  her  own  subsequent  acts   and 

3  Weed    Sewing    Machine   Co.   v.  conduct  may  impede  her  right     Cole 

Emerson,  115  Mass.  554;  Bressler  r.  v.  Bammel,  62  Tex.  108. 
Kent,  61  HI.  426;  Yager  v.  Merkle,  26         ^  Franklin  Savings  Bank  v.  Miller, 

Minn.  429;  Herdmann  v.  Pace,  85  HI.  17  R.  I.  272.    Equity  wiU  not  reform 

345.     Estoppel  cannot  be  invoked  to  defective  deeds  of  this  kind.    53  Ark. 

bind  the  wife  to  her  sole  deed  where  53. 

she  supposed  erroneously  that  her  bus-        ^  See  Bayler  v.  Commonwealth,  40 

band  was  dead.    117  Ind.  9.  Penn.  St.  37,  per  Strong,  J. ;  lb.  p.  44. 

^  Moore  v.  ComeU,  68  Penn.  St.  320.         ^  Neimcewicz  v,  Gahn,  3  Paige,  614 ; 

Equity   and    legislative    policy   in  Hawley  v.  Bradford,  9  Parge,  200 ;  Var- 

modem  times,  as  we  shall  observe  here-  tie  v.  Underwood,  18  Barb.  561.    See 

after,  tend,  moreover,  to  protect   the  Schouler,  Hns.  &  Wife,  §  177,  more 

wife  from  the  consequences  of  her  con-  fully. 

veyance  or  mortgage  where  she  has        ^  Strothero.  Law,54lll.41d;  Logan 

been  imposed  upon,  and  if  possible  to  v.  Thrift,  20  Ohio  St.  62;   Schouler, 

protect  the  fund  produced  by  her  real  Hns.  &  Wife,  §  177,  and  cases  cited, 
estate  for  her  wherever  its  identity  is        '  Bennett   v.  Mattingly,    110   Ind. 

preserved.    Seecs.  10, 11.    Where  the  197. 
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any  covenants  contained  therein.  This  is  the  general  common- 
law  rule  in  England  and  America.^  For  this  accords  with  the 
principle  that  married  women  are  incapable  of  binding  them* 
selves  by  contract :  and  the  efifect  of  her  conveyance  under  the 
statute  is  simply  that  she  passes  whatever  title  she  had  in  the 
lands  conveyed.  Yet  the  husband  may  be  bound  on  his  part, 
where  he  joins  her,  notwithstanding.^  In  England,  where  the 
wife  formerly  passed  her  real  estate  by  sufifering  a  fine,  it  was 
held  long  ago  that  if  the  grantee  were  evicted  by  a  paramount 
title  the  wife  could  be  sued  on  her  covenant  of  warranty  after 
her  husband's  death.^  So,  too,  it  was  formerly  said  that  the 
wife  should  be  held  bound  on  the  covenants  contained  in  a 
lease  of  her  lands  executed  during  coverture,  with  her  husband, 
and  affirmed  by  herself  after  his  deaths  by  such  acts  as  the  ac- 
ceptance of  rent; ^  and  this  doctrine  is  certainly  not  unreason- 
able so  far  as  a  subsequent  breach  of  covenant  is  concerned. 
But  further  than  this,  courts  would  not  probably  go  at  this  day.^ 
And  in  this  country  the  wife's  covenants  in  a  conveyance  exe- 
cuted jointly  with  her  husband  are  considered  binding  upon  her 
only  by  way  of  estoppel ;  and  not  so  as  to  subject  her  to  suit 
for  damages.^  And  as  she  is  not  answerable  for  a  breach  of 
covenant,  neither  are  her  heirs  or  devisees.^  Indeed,  in  New 
York,  the  wife's  privilege  in  this  respect  is  carried  much  further, 
for  she  is  peimitted  to  execute  a  conveyance  of  land  with  her 
husband,  containing  a  covenant  of  warranty  on  her  part,  and 
then  to  defeat  the  title  by  acquiring  an  adverse  interest  after- 

1  2  Kent,  Com.  167, 168;  Fowler  v,  *  2  Sannd.  80,  note  9. 

Shearer,  7  Maes.  21,  per  Parsons,  C.  J. ;  *  Her  covenant  for  quiet  enjoyment 

Falmouth  Bridge  Co.  v.  Tibbetts,  16  B.  in  the  lease  of  her  lands  wiU  not  bind 

Monr.  637  ;  Den  v.  Demarest,  1  Zab.  her.    Foster  r.  Wilcox,  10  R.  1. 443. 

(N.  J.)  525;Rawle,Cov.573,  574;Bot8-  >  Nash  v.  Spofford,   10  Met.   192; 

ford  V.  Wilson,  75  HI.  133 ;  53  Ark.  545.  Jackson   v.  Vanderheyden,   17  Johns. 

s  Buell  t^.  Shuman,  28  Ind.  464;  61  167;  Dean  v.  Shelly,  57  Penn.  St.  426; 

Ind.  362 ;  BeUows  v.  Litchfield,  83  Iowa,  Hyde  v,  Warren,  46  Miss.  13. 

36.  Her  subsequent  promise  as  widow 

'  Wotton  V.  Hele,  2  Saund.  177;  I  to  be  answerable  for  a  breach  of  coyo- 

Mod.  290.    Chancellor  Kent  justly  ob-  nant  committed  during  her  coverture 

serves  that  this  was  a  very  strong  case  is  without   consideration.    State   Nat. 

to  show  that  she  might  deal  with  her  Bank  v.  Robidoux,  57  Mo.  446. 

land  by  fine  as  a  feme  sole.    2  Kent,  ^  Foster  v,  Wilcox,  10  R.  L  443. 
Com.  167. 
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warda'  A  wife  may  relieve  against  the  joint  deed  of  herself 
and  husband  by  showing,  notwithstanding  its  recitals,  that  no 
consideration  was  paid.^ 

§  96.  Ck>nve7anoe,  &o.,  of  Infant  Wife's  Zrfmds.  —  A  deed  of 
the  wife's  real  estate,  exeonted  by  husband  and  wife  while  tlie 
latter  is  under  age,  may  be  avoided  by  the  wife  within  reason- 
able time  after  discoverture,  though  more  than  twenty  years 
have  elapsed;'  for  this  is  analogous  to  the  conveyance  of  an 
infant  feme  sole  in  respect  of  validity.^  Bat  not,  as  it  is  held, 
where  the  wife,  being  apparently  of  foil  age,  made  oath  that  she 
was  of  age.^  As  to  the  lapse  of  time  permitted  a  wife  for  disaf- 
firming the  deed  executed  by  her  during  infancy,  the  rule 
appears  to  be  that  a  reasonable  time  should  be  allowed  her 
after  coverture  has  terminated  by  the  death  of  her  husband  or 
their  complete  divorce,  even  though  twenty  or  thirty  years  may 
meantime  have  elapsed  since  her  attainment  to  majority.^  But 
permissive  acts  on  her  part  after  she  is  both  adult  and  dis- 
covert may  estop  her  within  a  reasonable  time  and  amount  to 
ratification^ 

§  97.  Diatinotion  between  Wife's  General  and  Separate  Real 
Estate.  —  We  may  observe,  on  the  whole,  that,  while  modem 
statutes  greatly  vary  in  this  country,  as  to  the  requisites  at- 
tending a  married  woman's  conveyance  of  her  lands,  and,  as  we 
shall  notice  hereafter,  concerning  her  legal  dominion  over  her 
lands,  the  disposition  is  to  construe  those  requisites  more  strictly 
in  the  case  of  her  general  or  common-law  real  estate  than  where 

1  Jackson     r.     Vanderheyden,     17         *  Dixon  v.  Merrett,  21  Minn.  196. 
Johns.   167;    Carpenter   v.    Schermer-         ^  Schmitheimer  v.  Eiseman,  7  Bnsh, 

iiom,  2  Barb.  Ch.  314.     And  see  Shn-  29S.    Sed.  qu.,  where  the  land  belongs 

maker  v.  Johnson,  35  Ind.  33;  123  Ind.  to  the  wife's  general,  and  not  her  sep- 

62;  Goodenongh  v.  FeUows,  53  Vt.  102 ;  arate,  estate.    Sims  v.  Everhardt,  102 

Preston  v.  ETans,  56  Md.  476.     Contra,  U.  S.  300,  commenting  upon  Scranton 

Colcord  V.  Swan,  7  Mass.  291 ;  Hill  v.  v.  Stewart,  52  Ind.  68.    It  is  inequitable 

West,  S  Ohio,  225 ;   Massie  v.  Sebas-  to  disaffirm  and  retain  the  considera- 

tian,  4  Bibb,  436  ;  Nash  o.  Spofford,  10  tion.    88  Kj.  515 ;  92  Kj.  500. 
Met.  192.    And  see  4  Com.  Dig.  79  6.  «  Sims  v.  Everhardt,  102  U.  S.  300. 

>  Vincent  o.  Walker,  93  Ala.  165.  And  see  Harrer  v,  Wallner,  80  111.  197 ; 

*  Yonrse  v.  Norcross,  12  Mo.  549.  Fisher  v.  Payne,  90  Ind.  183. 
And  see  Porch  v.  Fries,  8  C.  E.  Green,         "  Logan  v,  Gardner,  136  Penn.  St. 

204;  Dodd  v,  Benthal,  4  Heisk.  601;  588;  i  447,  post;  119  Ind.  188. 
Williams  v.  Baker,  71  Penn.  St.  476. 
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she  owns  lands  as  her  statutory  separate  estate.  Hence  a  dis- 
tinction, which  modem  legislation  tends  all  the  while  to  obliter- 
ate, between  the  conveyance  of  the  wife's  general  land  and  of 
her  separate  land.  As  to  the  latter,  estoppel  en  pais  is  some- 
times applicable ;  but  not  so,  usually,  with  the  former.  In  the  one 
case  the  wife's  own  conduct  during  coverture,  by  way  of  affirm- 
ance or  receiving  benefits,  and  more  especially  her  fraudulent 
conduct,  may  bind  her  in  spite  of  some  defective  method  of  con- 
veyance ;  in  the  other  and  present  case  it  does  not^  As  to  the 
wife's  separate  real  estate,  the  husband  is  frequently  her  manag- 
ing agent,  to  collect  rents  and  deal  with  the  tenant  on  her 
behalf;^  and  some  codes  make  him  her  trustee,  with  power  to 
manage  and  control  such  real  estate.^ 

§  98.  Wife  8  Idfe  Bstate;  Joint  Tenancy,  &o. — If  the  wife  at 
the  time  of  her  marriage  has  a  life  estate  in  lands,  her  husband 
becomes  seised  of  such  estate  in  the  right  of  his  wife,  and  he  is 
entitled  to  the  profits  during  coverture.  So  if  it  were  granted 
to  a  trustee  for  her  own  use.  And  the  same  rule  applies 
whether  the  estate  be  for  the  life  of  the  wife  or  of  some  other 
person.  If  the  estate  be  for  the  wife's  own  life  it  terminates  at 
her  death,  and  the  husband  has  no  further  interest  in  it.  But 
if  it  be  an  estate  for  the  life  of  another  person  who  survives 
her,  the  husband  takes  the  profits  during  the  remainder  of  such 
person's  life  as  a  special  occupant  of  the  land.  The  husband's 
representatives  in  either  case  take  crops  growing  on  the  land  at 
the  time  of  his  death.*  But  the  husband  might,  at  common 
law,  take  a  release  or  confirmation  to  enlarge  his  life  estate.* 
The  conveyance  of  the  wife's  life  estate  follows  the  usual  statute 
rule  as  to  her  conveyances.*  | 

i 
! 

1  See  C8.  10,  n,po8t;  also  Wood  i*.         »  Co.  Litt.  299. 
Terry,  30  Ark.  385 ;  Oglesby  Coal  Co.         •  Henning  v.  Harrison,  13  Bnsh,  723. 

V.  Pasco,  79  IlL   164 ;   Sims  v.  Ever-  As  concerns  the  wife's  life  estate  in  her  i 

hardt,  102  U.  S.  300;  Bedford  v.  Bur-  real  or  personal  property,  the  English 

ton,  106  U.  S.  338;  108  Ind.  301.  chancery  courts  have  followed  out  ex- 

^  See    Eingsman    v,    Kingsman,  6  ceptions  to  the  doctrines  of  equitable 

Q.  B.  D.  122;   CahiU  o.  Lee,  55  Md.  assignment  already  noticed,  with  their 

319;  Buck  v.  Lee,  36  Ark.  525.  limitations.     See  Purdew  v.  Jackson, 

8  61  Ala.  411.  1   Buss.   1;    Schouler,   Hus.  &  Wife, 

*  2  Kent,  Com.  134;  1  Bright,  Hus.  §  157 ;  supra,  §  84. 
&  Wife,  112,  113. 

164 


CHAP.  VII.]       wipe's  sepabatb  propkkty.  §  100 

A  husband  acquires,  by  his  marriage,  the  right  to  use  and 
occupy,  during  coverture,  lands  held  by  his  wife  in  joint 
tenancy.^ 

§  99.  Husband  8  Freehold  Interest  in  Wife's  Land  not  Devisa- 
ble by  Wife.  —  The  freehold  which  the  husband  acquires  in 
his  own  right  in  the  real  estate  of  his  wife  during  her  coverture 
is  a  subject  upon  which  the  wife's  devise  cannot  operate,  more 
than  her  conveyance,  independently  of  his  permission.* 


CHAPTEE  VII. 

COVERTURE   MODIFIED  BY   EQUITY  AND  RECENT  STATUTES. 

§  100.  Prevalent  Tendency  to  Equalize  the  Sexes ;  Marriage 
Relation  Affected.  — Aside  from  woman's  political  relations,  and 
those  social  and  business  opportunities,  not  peculiar  to  the  mar- 
riage state,  which  are  now  extended  considerably  to  her  sex,  we 
may  observe,  both  in  England  and  the  United  States,  a  liberal 
disposition  of  court  and  legislature  within  the  present  century 
to  bring  her  nearer  to  the  plane  of  manhood,  and  advance  her 
condition  from  obedient  wife  to  something  like  co-equal  mar- 
riage partner.  Man  makes  the  concessions,  step  by  step,  out 
of  deference  to  woman's  wishes,  and  in  token  of  her  influence ; 
and  thus  does  the  coverture  theory  of  marriage  gradually  fade 
out  of  our  jurisprudence.  The  liberal  tendencies  of  modern 
civilization  favor  this  change*:  moreover,  that  love  of  justice  and 
individual  liberty  which  always  characterized  our  Saxon  race, 
and  the  steadfast  disposition  of  English  and  American  courts 
both  to  administer  the  written  law  impartially,  and  to  extend 
and  adapt  its  provisions  to  the  ever-changing  wants  of  society. 

Our  preceding  pages  have  shown,  in  respect  to  the  person  of 
the  spouses,  their  matrimonial  domicile,  the  conjugal  restraint 

1  Bishop  r.  Blair,  86  Ala.  SO ;  Hoy-  See  post,  as  to  the  wills  of  married 
ston  V.  Koyston,  21  Ga.  161.  women,  §  203,  n. 

3  Clarke's  Appeal,  79  Fenn.  St.  376. 
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and  correction  of  the  wife,  the  custody  of  the  ofifspring  —  again, 
as  to  the  wife's  power  to  bind  as  agent,  her  necessaries,  or,  in 
respect  of  property,  her  equity  to  a  settlement,  and  modem 
modes  of  conveying  her  lands  —  a  modern  disposition  to  so  con- 
strue and  apply  or  modify  even  the  old  law  that  she  may  enjoy 
a  very  fair  share  of  freedom  and  consideration  in  the  household, 
and  maintain  her  dignity  under  all  circumstances.  Husband 
and  wife  cease  to  be  one ;  they  are  two  distinct  persons  with 
distinct  and  independent  rights.  At  the  same  time  the  idea  of 
unity  in  the  domestic  government  —  of  domestic  government  at 
all  —  becomes  weakened;  the  cruel  or  dissolute  husband  having 
less  power  for  ill,  and  the  just  and  faithful  one,  too,  finding  his 
legal  authority  over  a  high-tempered  companion  exceedingly 
precarious.  Modem  legislation  accomplishes  even  more  than 
judicial  construction  towards  this  result,  especially  in  the 
United  States;  and  indeed,  as  to  the  married  women's  acts 
and  divorce  acts  of  this  day,  it  may  be  truly  said  that  England 
borrows  more  from  this  country  than  does  this  country  Irom 
Euglaud. 

Of  the  American  married  women's  acts,  which  relate  chiefly 
to  their  property  and  contracts,  we  have  already  spoken.^ 
These  acts  are  modern;  still,  they  are  constantly  undergoing 
local  change,  and  immense  labor  has  been  necessarily  bestowed 
by  local  courts  during  the  last  forty  years  in  expounding 
them.  We  shall  seek  to  place  before  the  reader  such  legal  re* 
suits  as  may  be  thought  to  have  passed  into  principles ;  as  for 
the  rest,  it  is  a  chaos  of  uninteresting  rubbish,  from  which  the 
practitioner  selects  only  that  which  obtains  in  his  own  juris^ 
diction.  All  this  legislation  regarding  the  rights  of  married 
women  should  be  harmonized  and  simplified  as  soon  as  practi- 
cable. This  is  not  easy  with  so  many  independent  States,  each 
carving  out  its  own  career.  And  the  difficulty  is  a^ravated 
from  the  fact  that  the  married  women's  acts  were  experimental 
advances  and  had  no  common  origin  ;  there  was  no  modal  found 
to  work  from,  English  or  American,  and  the  results  were 
necessarily  discordant  and  variable. 

1  See  Part  L,  supra. 
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§  101.  Modem  Changes  in  Married  Women's  Rightii  *^  How  to 
be  Btudled.  — The  changes  to  which  we  shall  proceed  to  direct 
the  reader's  inquiry,  under  our  main  heading,  must  be  studied 
as  by  way  of  supplement  or  supersedure  to  the  coverture  doc- 
trines set  forth  in  the  chapters  preceding.  As  before,  these 
changes  affect  the  wife's  debts  and  contracts,  her  injuries  and 
frauds,  and  her  personal  and  real  property.  They  are  partly  of 
equitable  and  partly  of  statutory  origin.  But,  most  of  all,  they 
impair  the  old  doctrine  which  treated  the  husband  as  absolute 
or  temporary  owner,  controller,  and  manager  of  his  wife's  prop- 
erty and  acquisitions,  by  virtue  of  the  marriage,  and  create  in 
favor  of  the  wife  what  is  commonly  known  in  these  days  as 
her  separate  property.^ 

Here,  therefore,  as  on  most  points  relating  to  the  law  of  hus- 
band and  wife,  one  must  first  examine  the  old  common-law  or 
coverture  doctrine,  and  then  perceive  how  far  modem  equity 
rules  or  the  local  legislation  may  have  varied  that  law.  Such 
changes  date  back  not  much  farther  than  a  century,  the  most 
radical  of  them  being  less  than  half  a  century  old  ;  the  equitable 
changes  being  for  the  most  part  of  earlier,  and  the  statutory 
changes  of  later,  date,  and  the  law  of  England  and  this  country 
harmonizing  on  the  whole  subject,  at  the  independence  of  the 
American  colonies,  as  at  their  first  settlement  The  instances 
will  be  found  rare  at  the  present  day,  where  an  important 
common-law  principle  respecting  the  wife's  contracts,  torts, 
property,  and  the  formalities  of  suit  is  not  found  at  this  day 
essentially  changed. 

§  102.  Modem  Bqoity  and  Statute  Doctrine  ;  England  and  the 
United  Stateiw  —  As  preliminary  to  an  exposition  of  the  wife's 
separate  property,  we  may  observe  that  there  is  an  equitable 
doctrine  on  this  subject  and  a  statutory  doctrine.  The  equitable 
doctrine  is  the  prior  in  point  of  time,  and  is  chiefly  the  work  of 
English  chancery  courts;  while  the  statutory  doctrine,  which 
is  of  later  date,  is  founded  in  the  married  women's  acts,  now 
familiar  in  our  several  States,  and  their  judicial  construction. 

1  More  gradually,  perhaps,  and  yet  change  in  this  later  generation ;  and 
rarely  in  tendency,  general  rights  as  to  this  largely  by  indirection.  See  c.  2, 
the  person  of  the  spouse  snffer  great    supra. 
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The  equitable  doctrine  is  more  purely  English;  the  statutory 
doctrine  more  purely  American,  —  though  each  country  has 
come,  ere  this  day,  to  borrow  in  such  respects  from  the  other. 
American  cases  frequently  distinguish  still  between  an  equi- 
table separate  estate  and  a  statutory  separate  estate  in  favor 
of  a  wife ;  but  so  sweeping  is  the  latest  legislation  in  most 
States  that  such  a  distinction  becomes  of  comparatively  little 
consequence. 


CHAPTEE  VIIL 

THE  wife's  separate  PROPERTY;  ENGLISH  DOCTRINE. 

§  103.  Origin  and  Nature  of  Separate  Estate  in  Chancery.  — 

In  the  present  chapter,  and  with  reference  to  Great  Britain,  our 
concern  is  almost  exclusively  with  the  remarkable  development 
of  an  equitable  doctrine  of  separate  property.  Emerging  from 
coverture  and  the  common  law,  we  come  out  into  the  light  of 
equity ;  and  here  all  things  assume  a  new  aspect.  The  married 
woman  is  no  longer  buried  imder  legal  fictions.  She  ceases  to 
hold  the  strange  position  of  a  being  without  an  existence,  one 
whose  identity  is  suspended  or  sunk  in  the  statvs  of  her  hus- 
band; she  becomes  a  distinct  person,  with  her  own  property 
rights  and  liabilities.  Her  condition  is  not  as  independent  as 
before  marriage ;  this  the  very  idea  of  the  marriage  relation  and 
the  disabilities  of  her  sex  forbid.  But  she  is  dependent  only  so 
far  as  the  laws  of  nature  and  the  forms  of  society  make  her  so ; 
while  her  comparative  feebleness  renders  her  the  special  object 
of  chancery  protection  whenever  the  interests  of  herself  and 
her  husband  clash  together.  She  may  contract  on  her  own  be- 
half; she  may  sue  and  be  sued  in  her  own  name ;  she  may  hold 
lands,  goods,  and  chattels  in  her  own  right,  which  property  is 
known  as  the  wife's  separate  estate,  or  estate  limited  to  the 
wife's  separate  use  ;  and  procedure  is  chiefly  in  rem. 

The  doctrine  of  the  wife's  separate  estate  originated  in  the 
spreading  conviction  that  it  was  expedient  for  the  interests  of 
society  that  means  should  exist  by  which,  upon  marriage,  either 
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the  parties  themselves  by  contract,  or  those  who  intended  to 
give  bounty  to  a  family,  might  secure  property  without  that 
property  being  subject  to  the  control  of  the  husband.^  In  Eng- 
land that  doctrine  was  established  more  than  a  century  ago,  and 
to  the  equity  courts  belongs  the  credit  of  the  invention.^  The 
equity  to  a  settlement,  of  which  we  have  already  spoken,  is 
part  of  that  doctrine.'  While  at  common  law  the  separate  ex- 
istence of  the  wife  was  neither  known  nor  contemplated,  equity 
considered  that  a  married  woman  was  capable  of  possessing 
property  to  her  own  use,  independently  of  her  husband ;  and 
the  courts  gradually  widened  and  developed  this  principle  until 
it  became  fully  settled  that,  however  the  wife's  property  might 
be  acquired,  whether  through  contract  with  her  husband  before 
marriage,  or  by  gift  from  him  or  from  any  stranger  indepen- 
dently of  such  contract,  equity  would  protect  it,  if  duly  set 
apart  as  her  separate  estate,  no  matter  though  the  husband 
himself  must  be  held  as  the  trustee  to  support  it> 

This  great  change  in  the  jurisprudence  of  England  was 
effected  by  a  few  great  men  without  any  help  from  the  legis- 
lature. Tlie  court  of  chancery  in  this  as  in  other  respects 
recognized  its  true  function  of  making  the  law  work  justice 
by  accommodating  its  operation  to  the  altered  circumstances 
of  society.^  Obscure  and  doubtful  indications  of  the  wife's 
separate  estate  are  found  as  early  as  the  reign  of  Queen  Eliza- 
beth. It  seems  to  have  been  plainly  recognized  by  Lord  Not- 
tingham, Lord  Somers,  and  Lord  Cowper.  In  Lord  Hardwicke's 
time  it  was  perfectly  established ;  and  Lord  Thurlow,  in  sanc- 
tioning the  clause  against  anticipation,  prevented  the  wife  her- 
self from  destroying  the  fabric  which  had  been  reared  for  her 
benefit.® 

§  104  Wliether  Appointment  of  a  Tmatee  is  Kecessary. — 
Where  property  comes  to  the  wife's  separate  use,  it  is  treated 

1  Rennie  t;.  Hitchie,  12  CI.  ft  Fin.  «  Tallett  v.  Armstrong,  I  Beav.  21 ; 
234 ;  Peachey,  Mar.  Settl.  259.  Peachey,  Mar.    Settl.  260,   and    cases 

*  Harvey  v.    Harvey,  1    P.    Wms.    cited. 

124 ;  Woodraeston  v.  Walker,  2  R.  ft         *  Macq.  Hub.  &  Wife,  284. 

M.  205 ;  TuUett  v.  Armstrong,  1  Beav.         •  See  Pybus  v.  Smith,  4  Bro.  C.  C. 

21.  485;   Tnllett  v.  Armstrong,  per  Lord 

*  Supra,  §  85;  Schoolei;  Hns.  ft  Langdale,  1  Beav.  22;  Macq.  Hus.  & 
Wife,  fi  160-162.  Wife,  285. 
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in  equity  as  trust  estate^  of  which  she  13  cestui  que  trust  Yet 
it  id  not  actually  necessary  that  the  instrament  constituting  the 
separate  use  should  itself  make  an  appointment  of  trustees. 
Formerly  the  rule  was  otherwise ;  but  at  the  present  day  equity 
makes  the  husband  a  trustee  where  no  other  holds  possession, 
and  thus  supports  the  trust.^  And  where  a  trustee,  regularly 
appointed,  in  breach  of  his  duty,  and  without  the  privity  of  the 
wife,  pays  the  trust  money  over  to  the  husband,  equity  follows 
the  money  into  the  husband's  hands,  and  makes  him  likewise 
accountable  as  his  wife's  trustee.'  It  impresses  a  trust  upon 
the  wife's  separate  estate  wherever  sueh  estate  may  be  found. 
But  while  the  appointment  of  third  persons  as  trustees  is  not 
essential  to  give  the  wife  a  separate  estate,  or  a  separate  interest 
in  any  particular  estate,  it  is  certainly  desirable  on  many  ao* 
counts ;  and  there  is  in  it  this  marked  advantage,  that  the  prop- 
erty is  made  thereby  more  secure,  because  such  influence  of  the 
husband  over  the  wife  is  prevented  as  might  induce  her  to 
abandon  the  property  to  him .» 

§  105.  Coverture  applies  Prima  Fade;  How  Separate  Estate 
ia  created.  —  Prima  facie  the  legal  ownership  of  property  which 
is  in  the  wife  at  the  time  of  marriage,  or  comes  to  her  during 
coverture,  vests  in  the  husband  under  his  marital  right.  It  is 
therefore  necessary  that  the  intention  to  establish  a  separate 
use  be  clearly  manifested,  else  courts  of  equity  will  not  inter^ 
pose  against  him.  No  technical  formalities  or  expressions  are 
required;  but  the  purpose  must  appear  beyond  the  reach  of 
reasonable  controversy,  in  order  to  entitle  the  wife  to  claim  the 
property  as  her  own  in  derogation  of  the  common  law.* 

1  Bennett  v.  Davis,  2  P.  Wms.  316;  woman,  the  compromise  of  a  suit  to 

Davison    v.  Atkinson,    5    T.  K.  435;  make  a  trustee   liable  for  breach  of 

Messenger   o.   Clarke,   5  Ezch.   393;  trust   in  the  fund.    Wall  v.  Rogers, 

Peachey,    Mar.    Settl.    260;    Fox    v.  L.  R.  9  Eq.  58. 
Hawks,  L.  R.  13  Ch.  D.  822.  *  Macq.  Hus.  &  Wife,  307 ;  Tyler  r. 

^  Rich  V.  CockeU,  9  Yes.  375.    See  Lake,  9  Ross.  &  M.  163;  Kensington  v. 

also  Izod  V.  Lamb,  1  Cr.  &  J.  35.  Dollond,  2  M.  &  K.  184 ;  Moore  v.  Mor- 

«  Newlands  v.  Paynter,  10  Sim.  377;  ris.  4  Dre^.  37;  Peachey.  Mar.  Settl. 

8.  c.  on  appeal,  4  M.  &  Cr.  408 ;  Hum-  279.    As  to  the  words  which  in  them* 

pbery  v.  Richards,  25  L.  J.  Eq.  444 ;  selves  indicate  the  intention  of  creating 

8.  c.  2  Jur.  433 ;  Peachey,  Mar.  SettL  a  separate  use,  there  have  been  numer- 

260;  Macq.  Hus.  &  Wife,  291.    Equity  ous  decisions.    Among  them  the  fol- 

can  sanction,  on  behalf  of  a  married  lowing  expressions  are  held  sufficient: 
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As  a  wife  is  only  made  a  party  to  a  suit  instituted  by  her 

**  For  her  fnU  and  sole  use  and  bene-  the  interest  and  profits  be  paid  to  her, 

fit.    Arthur  v.  Arthur,  11  Ir.  £q.  511 ;  and  the  principal  to  her  or  to  her  order 

«  "  For  her  own  sole  use  and  benefit."  by  note,  or  writing  under  her  hand," 

Ex  parte  Killick,  3  Mon.  D.  &  De  G.  created  a  trust  for  the  wife's  separate 

480.    "For  her  sole  use."    LindseU  v,  use.    Hnlme  v.  Tenant,  1  Bro.  C.  C.  16. 

Thacker,  12  Sim.  179.    '*For  her  sole  So  in  the  judgment   of   Sir  William 

and  separate  use  and  benefit."    Archer  Forteeeue,  Master  of  the  Rolls,  did  the 

V.  Rorke,  7  Ir.  £q.  478.    "  For  her  sole  words,    **  that   she   should   enjoy  and 

and  separate  use."    Parker  v.  Brooke,  receive  the  issues  and  profits  of  the 

9  Ves.  583;  Adamson  u,  Armitage,  19  estate."    Tyrrell  v.  Hope,  2  Atk.  561. 

lb.  415.    "  For  her  sole  use  and  bene-  "  For  to  what  end  should  she  reoeivo 

fit."    V.  Lyne,  Younge,  662.    "  For  it,"  says  this  judge,  "  if  it  is  the  prop- 

her  own  sole  use,  benefit,  and  dispoei-  erty  of  the  husband  the  next  moment  ?  " 

tion."    Ex  parte  Ray,  1    Madd.   199.  And  Lord  Loughboro^gh  gave  a  like 

'*  For  her  sole  and  absolute  use."    For  effect  to  a  direction  that  certain  prop- 

her  "  sole  use  and  disposal."    17  Ch.  D.  erty  should  be  delivered  up  to  a  married 

794 ;    Davis   v.    Prout,    7    Beav.   288.  woman  **  whenever  she  should  demand 

**  For  her  own  use,  and  at  her  own  die-  or  require  the  same."     Dixon  v.  01- 

posal."     Frichard  v.  Ames,  Turn.  &  mios,  2  Cox,  414.    A  similar  construe- 

Rnss.  222.     "  To  be  at  her  disposal,  tion  has  also  been  applied  to  the  words, 

and  to  do  therewith  as  she  shall  think  "  to  he  laid  out  in  what  she  (the  wife) 

fit."     Kirk    V.    Paulin,    9    Yin.    Abr.  shall  think  fit."    Atcherley  v.  Vernon, 

96,  pi.  43.    "Solely  and  entirely  for  10  Mod.  518.    See  Blacklow  <;.  Laws,  2 

her  own  use  and  benefit."     Inglefield  Hare,  52.    And  a  legacy  to  a  married 

V.  Coghlan,  2  CoU.  247.     "  For  her  woman,  *'  her  receipt  to  be  a  sufiident 

own  use,  independent  of  any  husband."  discharge  to  the  executors,"  has  been 

Wagstaff  V.  Smith,  9  Ves.  520.    **  Not  held  sufficient.     Warwick  v.  Hawkins, 

subjected  to  the  control  of   her  hus-  13  E.  L.  &  £q.  174.    A  legacy  added 

band."    Bain  v.  Lescher,  11  Sim.  397.  by  a  codicil  to  the  legacy  given  by  a 

"  For  her  own  use  and  benefit,  indepen-  will  is  subject  to  the  incidents  of  the 

dent  of  any  other  person."    Margetts  v,  original  legacy ;  and  the  separate  use 

Barringer,  7  Sim.  482.    "For  her  live-  may  be  extended  by  construction  from 

lihood."    Darley  v.  Darley,  3  Atk.  399.  the  wiU  to  the  codicil.    Day  v.  Croft,  4 

"As   her   separate   estate."     Fox    v.  Beav. 561. 

Hawks,  L.  B.  13  Ch.  D.  822.  "  To  re-  Yet,  on  the  other  hand,  the  form  of 
ceive  the  rents  while  she  lives,  whether  expression  will  go  far  towards  deter- 
married  or  single."  And  see  Peachey.  mining  whether  property  is  or  is  not 
Mar.  Settl.  279,  280 ;  Macq.  Hus.  &  limited  to  the  wife's  separate  use. 
Wife,  308,  309;  Goulder  w.  Camm,  De  Vice-Chancellor  Wigram,  in  a  case  be- 
G.  F.  &  J.  146.  fore  him  not  many  years  ago,  was 
So,  too,  the  intention  of  excluding  forced  to  admit  that  while  ruling  out 
the  husband's  marital  rights  may  be  certain  property  from  the  wife's  sep- 
inferred  from  the  nature  of  the  pro-  arate  use,  on  account  of  the  testator's 
visions  attached  to  the  gift ;  as  where,  insufficient  language,  he  had  a  strong 
for  example,  the  direction  is  that  the  opinion  that  he  decided  against  the 
property  shall  be  at  the  wife's  disposal,  real  intention  of  the  testator.  Black- 
er there  is  some  other  clear  indication  low  v.  Laws,  2  Hare,  49.  It  is  to  be 
that  such  was  the  donor's  intention,  observed,  then,  that  courts  of  equity 
Prichard  v.  Ames,  Turn.  &  Russ.  223 ;  will  not  deprive  the  husband  of  his 
Peachey,  Mar.  Settl.  279.  Lord  Thur-  rights  at  law  unless  the  words  of  them- 
low  once  decided  that  a  direction  "  that  selves  clearly  import  the  intention  to 
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husband  on  the  alleged  ground  of  her  having  separate  estate, 

exclude  him.  Peachej,  Mar.  SettL  held  that  the  use  of  the  word  "  proper  '* 
281 ;  Tyler  v.  Lake,  2  Ross.  &  M.  188 ;  would  create  a  separate  use.  Hartley 
Massey  v.  Parker,  2  M.  &  K.  181 ;  v.  Harle,  5  Yes.  545.  This  later  con- 
*Macq.  Hus.  &  Wife.  309.  A  mere  trust,  strnction,  coming  from  a  jurisdiction 
therefore,  to  pay  the  income  of  a  fund  so  conclusive,  has  since  prevailed, 
to  a  certain  married  woman  or  to  her  though  not  without  some  expressions 
and  her  assigns,  is  not  sufficient  to  pre-  of  dissatisfaction  in  the  lower  courts, 
vent  the  marital  rights  from  attaching.  See  Vice-Chancellor  Wigram  in  Black- 
Lumb  V.  Milnes,  5  Yes.  517;  Brown  v.  low  v.  Laws,  2  Hare,  49;  Macq.  Hus. 
Clark,  3  Yes.  166 ;  Spirett  v.  WiUows,  &  Wife,  309  ;  Peachey,  Mar.  SettL  282. 
11  Jur.  N.  8.  70.  Nor  is  a  devise  to  a  And  again,  language  of  the  donor,  ex- 
certain  widow's  sole  use  and  benefit  pressive  of  his  intent  to  limit  property 
without  reference  to  a  future  husband,  to  the  wife's  separate  use,  may  be  con- 
Gilbert  i;.  Lewis,  I  DeG.  J.  &  M.  38.  trolled  by  other  words  or  provisions 
Even  a  gift  to  a  wife  "for  her  use"  has  so  as  to  negative  such  a  supposition, 
been  held  not  a  sufficiently  uneqnivo-  This  principle  was  applied  to  the  wife  s 
cal  declaration  of  an  intention  to  create  disadvantage  in  a  case  where  others 
a  trust  for  the  separate  use  of  the  wife,  were  made  the  objects  of  the  bounty 
Jacobs  i;.  Amyatt,  1  Madd.  376  n. ;  with  her.  Wardle  v.  Claxton,  9  Sim. 
Wills  V.  Sayers,  4  Madd.  411;  Roberts  524.  And  see  Gilchrist  v.  Cator,  1  De 
v.  Spicer,  5  Madd.  491.  Some  words  G.  &  S.  188.  Yet  it  has  been  held  that 
have  greater  efficacy  than  others,  a  gift  to  the  wife's  separate  use  was 
Thus  it  has  been  said  that  the  word  good,  although  the  support  and  educa- 
**  enjoy  "  is  very  strong  to  imply  a  sep-  tion  of  children  was  annexed  as  a 
arate  use.  Sir  William  Fortescue,  in  charge  upon  it.  Cape  v.  Cape,  2  You. 
Tyrrell  v,  Hope,  2  Atk.  558.  And  much  &  ColL  Exch.  543.  And  see  n.  to  Macq. 
controversy  has  arisen  in  the  English  Hus.  &  Wife,  310.  The  expression, 
chancery  courts  over  the  use  of  the  word  "  her  intended  husband  "  may  apply  to 
"  own  "  as  synonymous  with  "  sole,"  the  a  second  husband,  where  there  are  words 
result  of  which  is  to  establish  that  there  limiting  income  to  the  wife's  separate 
is  a  substantial  distinction  between  a  use  during  her  life,  for  this  latter  ex- 
gift  to  a  wife  '*  for  her  sole  use,"  and  a  pression  controls  the  former.  Hawkes 
gift  "  for  her  own  use,"  or  "  for  her  own  v.  Hubback,  L  R.  1 1  Eq.  5. 
use  and  benefit."  See  Lord  Brougham's  Whether  the  word  "  sole  "  is  of  itself 
judgment  in  Tyler  v.  Lake,  2  Russ.  &  sufficient  to  create  a  separate  use  is 
M.  187;  Johnes  V.  Lockhart,  3  Bro.  C.  doubtful.  Different  opinions  have  been 
C.  383  n. ;  Peachey,  Mar.  SettL  282.  expressed  on  this  point.  But  in  a  re- 
And  it  having  been  decided  that  the  cent  case  before  Yice-ChanceUor  Kin- 
word  "  own  "  had  no  exclusive  meaning,  dersley  the  word  **  sole  "  was  deemed 
it  was  next  determined  that  a  trust  to  insufficient,  in  a  devise  of  property  to 
pay  the  proceeds  of  real  estate  into  the  a  female,  her  heirs,  executors,  adminis> 
proper  hands  of  a  married  woman  for  trators,  and  assigns,  "  for  her  and  their 
her  own  use  and  benefit  was  not  a  gift  own  sole  and  absolute  use  and  benefit," 
to  the  wife's  separate  use,  the  word  to  create  a  separate  estate;  since  the 
"  proper  "  being  the  Latin  form  of  the  word  "  sole,"  as  here  used,  had  refer- 
word  "  own,"  and  therefore  payment  ence  not  only  to  the  female  herself,  but 
into  the  wife's  proper  hands  signifying  to  her  heirs,  executors,  administrators, 
the  same  thing  as  into  her  own  hands,  and  assigns,  who  certainly  could  not  be 
Tyler  v.  Lake,  2  Russ.  &  M.  187.  Lord  considered  beneficiaries  under  any  such 
Brougham  thus  in  effect  overruled  a  trust.  Lewis  v,  Mathews,  L.  R.  2  £q. 
decision  of  Lord  Alvanley,  who    had 
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in  regard  to  which  she  is  a  /erne  sole,  the  husband,  by  making 
her  a  party,  admits  it  to  be  her  separate  estate.^ 

§  106.  Separate  Use  binds  Produoe  of  Fond.  —  A  gift  of  the 
produce  of  a  fund  is  to  be  considered  a  gift  of  that  produce  in 
perpetuity ;  hence  it  is  a  gift  of  the  fund  itself,  nothing  appear- 
ing to  show  a  different  intention.  Therefore  a  bequest  of  a  fund 
to  a  woman,  with  the  interest  thereon,  to  be  vested  in  trustees, 
—  the  income  arising  therefrom  to  be  for  her  separate  use  and 
benefit,  —  vests  the  capital  for  her  separate  use*  Where  a 
testator  simply  directs  the  investment  of  a  fund  in  trustees,  for 
the  benefit  of  a  married  woman,  independent  of  the  control  of 
her  husband,  this  is  enough  to  carry  the  whole  fund  to  her 
separate  use.^  So  it  is  held  that  where  stock  was  given  to 
trustees  upon  trust,  to  pay  the  dividends  to  a  married  woman 
for  her  separate  use,  and  there  was  no  limitation  of  a  life  inter- 
est, an  absolute  interest  in  the  capital  passed  to  her,  which  she 
could  dispose  of  as  Sifeme  sole.^ 

It  is  fair  to  suppose  that  in  equity  the  wife's  separate  use 
binds  the  produce  of  the  fund  as  well  as  the  fund  itself.  There 
are  some  cases  decided  in  the  courts  of  common  law  where  the 
contrary  has  been  maintained,  and  to  this  effect,  that,  although 
a  wife  may  be  entitled  to  separate  property,  the  dividends  aris- 
ing therefrom  vest  in  her  husband.^  This  is  no  reason,  however, 
why  the  equity  doctrine  should  not  be  as  we  have  stated ;  in- 
deed, if  it  were  otherwise,  as  an  English  writer  has  observed, 
the  object  of  separate  use  would  be  in  many  instances  frus- 
trated.^ What  the  wife  saves  out  of  her  separate  income,  too, 
if  its  identity  be  properly  preserved,  is  in  equity  her  separate 
estate.^    It  must  only  be  observed  that  income  or  produce  of 

177.    And  see  Troutbeck  v.  Bonghej,  •  See  Macq.  Hu8.&  Wife,  291,  and  n. 

L.  K.  2  £q.  534 ;  24  Ch.  D.  703.  And  see  dictum  of  Sir  Laancelot  Shad- 

1  Earl  V.  Ferrifl,  19  Bear.  69.  weU,  in  Molony  v.  Kennedy,  10  Sim. 

*  Adamson  v.  Armitage,  19  Yes.  254  (quoted  i6.),  which  intimates  that 
416;  Macq.  Hni.  &  Wife,  311 ;  Tront-  this  is  the  eqnitj  doctrine;  per  Lord 
beck  V.  Bonghej,  L.  K.  2  £q.  534.  Hardwicke,  Chnrchill  v.  Dibbin,  9  Sim. 

*  Simons  v.  Howard,  1  Keen,  7,  per  447  n.  Contra,  Peachej,  Mar.  Settl.  263, 
Lord  Langdale.  where  cases  are  cited  which  do  not  snp- 

^  Elton  V.  Shephard,  1  Bro.  C.  C.  port  the  statement  in  the  text. 
532 ;  Haigv.  Swiney,  1  Sim.  &  Stn.  487.  7  Barrack  v,  M'Culloch,  3  Kay  &  J. 

*  Tngman  n.  Hopkins,  4  Man.  &  Gr.  110;  Brooke  v,  Brooke,  4  Jar.  n.  b. 
389;  Came  v.  Brice,  7  M.  &  W.  183.  472. 
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the  fund,  if  once  in  the  husband's  hands,  may  readily  be  pre* 
sumed  to  have  been  bestowed  upon  him  by  the  wife,  either  for 
himself  or  the  family  expenses. 

§  107.  Separate  Uie  ezlata  only  during  Marriage;  Bzceptlona; 
Ambulatory  Operation.  —  The  quality  of  separate  estate  ceases 
on  the  death  of  the  wife ;  and  if  her  husband  survives  her,  he 
becomes  entitled  to  the  property  as  though  it  had  never  been 
settled  to  her  separate  use^  For  the  separate  use  was  created 
only  for  the  marriage  state,  and  was  not  designed  to  extend  be- 
yond the  dissolution  of  marriage,  or  when  the  necessity  of  the 
trust  should  be  no  longer  fell  Thus  cJioses  in  possession  settled 
to  the  wife's  separate  use  vest  in  the  husband  absolutely  upon 
his  survivorship.^  The  wife's  separate  ehoses  in  action  may  be 
recovered  by  him  in  his  right  as  her  administrator.*  So,  doubt- 
less, her  separate  chattels  real  go  to  the  husband  as  survivor. 
In  short,  the  wife's  separate  property,  upon  the  wife's  death,  is 
freed  from  its  peculiar  incidents,  and  becomes  like  any  other 
estate  of  hers  which  may  remain  at  her  deceasa^  And  it  seems 
clear  that  the  husband  may  be  tenant  by  the  curtesy,  as 
usual,  if  not  expressly  excluded  from  all  marital  interest^ 

Yet  the  wife  may  defeat  her  husband's  claim  after  her  death 
by  exercising  her  power  of  disposition  during  her  lifetime, —  a 
power  which  is  recognized  in  a  married  woman  so  far  as  her 
separate  property  is  concerned.*  So,  too,  by  the  terms  of  the 
trust,  the  husband's  rights  on  her  decease  may  be  prevented 
from  attaching.^ 

1  Molonej  v.  Kennedy,  10  Sim.  254.     dnded  from  cartesy.    Moore  v,  Web- 

*  Proudlej  v.  Fielder,  2  Myl.  &  K.    ster,  L.  R.  3  Eq.  267. 

67;    Drury  ».  Scott,  4  You.  &  CoU.  *  Macq.  Has,   &  Wife,    285.     See 

Exch.  264 ;  Stead  v.  Clay,  1  Sim.  294.  post,  §  110. 

*  Macq.  Has.  &  Wife,  285;  Peachey,  "  Johnstone  v.  Lamb,  15  Sim.  SOS. 
Mar.  Settl.  278 ;  Sloper  t^.  CottreU,  6  Thos,  where  a  wife  entitled  to  separate 
El.  &  Bl.  501 ;  Bird  v.  Pegram,  13  C.  B.  property  for  life,  ander  a  settlement 
650 ;  8.  c.  17  Jar.  579.  which  directed  that  all  the  trast  prop- 

*  Lushington  v.  Sewell,  1  Sim.  548 ;  erty,  and  aU  the  income  thereof  "  re- 
Roberts  V.  Dixwell,  1  Atk.  606,  per  Lord  maining  unapplied  "  at  her  death,  should 
Hardwicke ;  Macq.  Has.  &  Wife,  287 ;  go  in  a  certain  manner,  left  her  hns- 
Appleton  V.  Rowley,  L.  R  8  Eq.  139 ;  band  some  years  before  her  death,  and 
Cooper  V.  Macdonald,  L.  R.  7  Ch.  D.  the  trustees  received  the  income  regu- 
288.  Otherwise,  where  by  the  terms  larly,  and  paid  it  into  &  bank  in  their 
of  the  separate  use  the  husband  is  ex-  own  names,  with  her  privity,  making 
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Since  the  separate  use  can  exist  only  in  the  marriage  state,  it 
may  sometimes  have  an  ambulatory  operation,  so  as  to  be  effect- 
ual according  as  the  woman  happens  at  the  time  to  be  covert  or 
sola  Supposing,  then,  a  gift  be  made  to  the  separate  use  of  a 
woman  who  is  single  at  the  time  the  gift  takes  effect,  it  is  clear 
that  she  shall  enjoy  the  gift  absolutely  and  without  restraint. 
But  if  she  afterwards  marries,  will  the  separate  use  operate? 
It  will,  unless  by  the  terms  of  her  marriage  settlement  she  ex- 
pressly renounces  it.^  Supposing,  however,  she  outlives  her  hus^ 
band,  the  separate  use  ceases  as  in  other  cases,  since  it  can  only 
be  effectual  during  coverture.  But  if  she  marries  again,  the 
separate  use,  consistently  with  its  intention,  revives  once  more ; 
and  so  onward,  from  time  to  time,  ceasing  and  reviving  alter- 
nately upon  each  alteration  of  her  personal  condition,^  with, 
however,  this  reservation,  that  if  confined  by  intendment  to  a 
particular  husband  or  a  particular  coverture,  the  separate  use 
ceases  to  operate  when  that  marriage  ends.' 

§  108.  Wife's  Right  to  r^nonnoe  Bepftrate  Use,  &o.  —  A  single 
woman,  having  a  gift  expressed  to  be  to  her  separate  use,  may 
renounce  such  separate  use  upon  her  marriage.  This  will  be 
readily  admitted.  Yet  the  courts  construe  an  act  of  this  sort 
strictly.^  The  evidence  must  be  clear  in  all  cases,  that  a  single 
woman  marrying  has  renounced  her  separate  use ;  for  it  will  not 
be  presumed  that  she  means,  by  the  mere  fact  of  matrimony,  to 
relinquish  her  control  of  the  property.  But  antenuptial  settle- 
ments may  be  made  on  reasonable  terms  by  the  parties  contem^ 
plating  marriage.  And  thete  is  nothing  to  prevent  the  operation 
of  a  trust  for  separate  use  from  being  confined  to  a  particular 

remittances   to   her   as   she   required         ^  Tnllett  v.  Annstrong,  I  Beav.  1; 

money ;  and  npon  the  wife's  death  the  Anderson  v.  Anderson,  2  Myl.  &  E. 

snm  of  X888  was  found  among  her  427 ;  Macq.  Hub.  &  Wife,  305. 
effects,  and  a  balance  of  £2,049  accu-         >  Macq.  Hub.  &  Wife,  306 ;  TuUett 

mnlated  income  stood  to  the  credit  of  v.  Armstrong,  1   Beav.  1 ;  affirmed  by 

the  trustees  in  the  bank.;  it  waa  held  Lord  Cottenham,   4  Myl.  &  Cr.  377 ; 

by  the  Vice- Chaucellor  of  England  that  Hawkes  v.  Hubback,  L.  R.  11  Eq.  5. 
the  former  went  to  the  surviving  hns-         *  2  Perry,  Trusts,  §f  652,  653,  and 

band  by  virtue  of  his  marital  right,  cases  cited ;  Benson  v.  Benson,  6  Sim- 

while  the   latter   was   bound  by  the  20 ;  1  Ch.  Ca.  307 ;  I  Yem.  7 ;  Moore 

trusts  of   the  deed   as  the   result  of  v,  Harris,  4  Dr.  33. 
income  "  remaining  unapplied  "  at  her        ^  Johnson  v.  Johnson,  1  Keen,  648 ; 

death.    Ih,  Macq.  Hus.  &  Wife,  306. 
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coverture,  where  all  concerned  are  so  minded.  In  such  cases, 
however,  the  wife  marrying  again  can  always  stipulate  for  her 
separate  use.^ 

It  is  possible  that  a  provision  for  the  wife's  separate  use  may 
fail,  as  against  third  parties,  iona  fide  purchasers,  wherever  the 
husband  can  dispose  of  the  property  without  their  having  notice 
of  the  trust.^ 

§  109.  Separate  Use  and  the  Marital  Obligattona.  —  It  would 
appear  to  be  the  English  doctrine  that  the  marital  obligations  of 
the  husband  are  not  essentially  altered  by  her  right  to  separate 
property.  Thus,  it  is  held  that  the  wife  is  not  bound  to  main- 
tain her  husband  out  of  her  separate  fortune,  nor  to  bring  any 
part  of  it  into  contribution  for  family  purposes*  And  there 
seems  to  be  no  legal  authority  to  support  the  notion  that  the 
husband's  liabilities  on  her  general  debts  are  thereby  altered 
during  their  joint  lives.*  The  common-law  liabilities  of  the 
husband,  to  be  sure,  rest  in  great  measure  upon  his  right  to  his 
wife's  property ;  yet  we  may  admit  that  it  would  be  difficult  to 
adjust  any  new  rule  except  upon  partnership  principles.  If  one 
marries  a  rich  wife,  therefore,  who  chooses  to  hoard  her  savings 
by  herself,  bequeath  all  to  others,  and  compel  him,  a  poor  man, 
to  pay  for  everything  she  or  the  children  need,  all  their  lives,  he 
assuming  her  antenuptial  debts  besides,  it  is  possible  that  even 
equity  will  deny  him  relief.  We  here  suppose  that  neither  leg- 
islation nor  the  wife's  own  disposition  of  her  separate  property 
affects  the  question. 

Moreover,  the  wife  is  not  bound  to  maintain,  educate^  or  pro- 
vide for  her  children  out  of  her  separate  property;  and  even 
though  she  elope  from  her  husband,  equity  will  not  lay  hold  of 
her  estate  for  that  purpose.^  And  yet,  whenever  a  settlement 
of  the  wife's  equity  is  decreed,  where  the  husband  or  his  legal 
representative  seeks  to  recover  for  himself  her  dioses  in  fiction, 

1  Macq.    Hob.  &  Wife,   307.     See        «  See  Maoq.  Hns.  &  Wife,  288.    But 

Knight  V.  Knight,  6  Sim.  121 ;  Bradley  see  tn/ro,  ce.  9-12 ;  In  re  Baker's  Tmsts, 

V.  Hnghes,  8  Sim.  149 ;  Benson  v.  Ben-  L.  K.  18  Eq.  168. 
son,  6  Sim.  126.  ^  Hodgden  v.  Hodgden,  4  CI.  &  Fin. 

^  Parker  f;.    Brooke,   9  Yes.    583 ;  323,  reyersing  the  decree  of  the  ooort 

Macq.  Hus.  &  Wife,  291.  helow.    Bat  see  legislation  in  England, 

*  Lamb  v,  Milnes,  5  Yes.  520.    See  {111. 
{  128. 
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the  children  of  the  marriage  are  included  within  its  benefits ; 
though,  to  be-  sure,  the  wife  may  waive  the  claim  altogether 
without  reference  to  them.^ 

§  110.  danae  of  Restraint  upon  Antiolpation.  —  The  clause 
of  restraint  upon  anticipation  is  an  important  element  in  the 
doctrine  of  the  wife's  separate  use,  as  administered  in  England. 
This  clause  was  sanctioned  by  Lord  Thurlow ;  ^  is  frequently  to 
be  met  with  in  modem  conveyances ;  and  is  pronounced  by  Mr. 
Macqueen,  and  by  eminent  English  jurists,  a  salutary  clause 
which  takes  from  the  wife  the  power  of  bringing  ruin  upon  her- 
self.^ The  restraint  applies  not  only  to  personal  but  also  to 
landed  property.*  It  may  be  imposed  equally  upon  estates  for 
life  or  in  fee.*  It  prevents  the  fund  from  being  attached  in  ex- 
ecution upon  process  against  husband  and  wife.^  It  makes  cove- 
nants ineffectual  to  settle  after-acquired  property  thus  embraced.^ 

The  name  of  this  important  clause  originates  in  the  circum- 
stances under  which  it  was  first  applied.^  The  general  purport 
of  this  expression  is  that  the  wife  shall  be  prohibited  the  antici- 
pation of  the  income  of  her  separate  property  or  the  anticipation 
of  the  capital  of  the  fund.  Yet  the  word  "  anticipation "  need 
not  be  used  in  clauses  of  this  sort,  nor  is  any  particul£u*  form  of 
expression  necessary.®  Like  the  separate  use  itself,  this  clause 
of  restraint  on  anticipation  exists  only  in  the  marriage  state ; 


^  See  Schooler,  Has.  &  Wife,  §§160-         1  GibBon  v.  Way,  32  Ch.  D.  361. 

162;  Bupra,  §  85,  as  to  the  wife's  equity  See  31  Ch.  D.  275,  596  ;  35  Ch.  D.  4. 
to  a  settlement.  ^  See  Pybus  v.  Smith,  3  Bro.  C.  C 

3  Miss  Watson's  Case.     See  Fybns  340;    JodieU  v.  Jodrell,  9  Bear.  59. 

V.  Smith,  3  Bro.  C.  C.  340,  n.    This  Under  Acts  44  &  45  Vict.  c.  41  (1881) 

doctrine    was  afterwards   affirmed   in  the  conrt  is  permitted  to  sanction  the 

Jackson  v.  Hobhouse,  2  Mer.  487,  by  binding  of  a  wife's  interest  with  her 

Lord  Eldon.  assent,  whererer   it  appears   for   her 

*  See  Macq.  Hns  &  Wife,  312.  benefit,  notwithstanding  this  claose  of 
^  Baggett  V.  Meox,  1  Phil.  627,  per  restraint.     And   see  later  Acts,  1882 

Lord  Ljndhnrst;    1  CoU.  138;  Macq.  and  1893,  constmed  in  (1891)  2  Q.  B. 

Has.  &  Wife,  312 ;  Peachey,  Mar.  SettL  422 ;  (1894)  3  Ch.  135 ;   (1894)  2  Q.  B. 

284.    Nor  can  she  join  her  husband  in  559. 

a  power  of  attorney  to  receive  or  sae         *  Per  Lord  Cranworth,  In  re  Boss's 

for   moneys  tied   up   by  this   clause.  Trust,  1   Sim.  199;  Doolan  v.  Blake,  3 

Kenrick  v.  Wood,  L.  R.  9  Eq.  333.  Ir.  Ch.  349;  Peachey,  Mar.  Settl.  287; 

*  76.  Tnllett  v,  Armstrong,  1  Beay.  1 ;  Steed- 
"  Chapman  v.  Biggs,  11  Q.  B.  D.27;  man  v.  Poole,  6  Hare,  198;  Schouler, 

14  Q.  B.  D.  973.  Bus.  &  Wife,  §  202,  and  cases  cited. 
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it  does  not  prevent  or  interfere  with  the  receipt  of  regular  in- 
come ;  and  property  vested  in  a  single  woman  she  may  dispose 
of  absolutely,  despite  such  limitation,  so  long  as  she  remains  un- 
married ;  but  upon  her  coverture,  while  retaining  such  property, 
the  separate  use  and  the  restraint  upon  anticipation  attach  and 
become  effective  together,  cease  together  upon  her  widowhood, 
and  revive  together  upon  her  remarriage.^  Separate  use  is 
not  inferable  from  a  mere  restraint  clause ;  and  anticipation  can- 
not be  prevented  unless  the  income  is  given  for  the  wife's  sepa- 
rate use.^ 

§  111.  Separate  Use  in  Common-Law  Courti ;  Bngljiih  Married 
Women's  Acta.  —  Although  the  wife's  separate  use  is  the  crea- 
ture of  equity,  and  specially  consigned  to  its  watchful  keeping, 
courts  of  law  will  sometimes  afford  it  protection.  This  seems 
to  be,  however,  only  in  cases  where  a  trustee  is  interposed  to 
hold  the  legal  estate ;  for  since  the  common-law  courts  maintain 
their  own  maxims,  there  should  be  some  person  designated  to 
hold  the  fund  for  the  wife ;  and  such  person  will  be  considered  as 
the  legal  owner  so  as  to  save  the  property  from  attachment  and 
sale  for  the  husband's  debts.^ 

Under  a  recent  act  of  1870  important  changes  are  made  with 
the  view  of  creating  a  statutory  separate  estate  in  married 
women.^     Legislation,  still  later,  repeals  the  act  of  1870,  and 


^  TaUett  V.  Armstrong,  I  Bear.  1 ;  depofrits  in  savings  banks  (with  a  pro- 
4  Mjl.  &  Cr.  377;  Schouler,  Hus.  &  riso);  also  upon  the  observance  of 
Wife,  §  202 ;  Clarke  v.  Jaques,  1  Beav.  certain  formalities,  her  property  in  the 
36 ;  Dixon  v.  Dixon,  1  Beav.  40.  See,  funds,  joint-stock  companies,  &c. ;  per- 
as  to  the  income  of  accumulations,  sonal  property  coming  to  her  not  ex- 
Thomas  V.  Spencer,  30  Ch.  D.  183.  ceedingX200;  rents  and  profits  of  her 
And  as  to  rights  to  receive  capital,  see  freehold  property ;  policies  of  insur- 
27Ch.  D.  411.  ance  for   benefit   of   wife  (trusts  for 

>  Stogdon  v.  Lee  (1891),  1    Q.  B.  benefit  of  wife  and  children  being  also 

661.  permitted). 

*  See  Izod  r.  Lamb,  I  Cr.  &  J.  35 ;  This  moderate  act  is  doubtless  the 

Davison   v.  Atkinson,  5    T.  R.  434 ;  result  of  influences  such  as  were  first 

Dean  v.  Brown,  2  Car.  &  P.  62 ;  Macq.  manifested  in  the  United  States.    The 

Hus.  &  Wife,  291.  American   legislation  on  this  subject 

4  See  Act  33  &  34  Vict.  c.  93  (1870) ;  long   antedates   the    English.      Other 

Queen  v.  Camatic  R.  R.  Co.,  L.  R.  8  Q.  provisions  are  found  in  this  act,  whose 

B.  299.    This  act  declares  that  wages  appropriate  consideration  belongs  to  a 

and  earnings  of  a  married  woman  shall  later  chapter, 
be   her   separate   property;   also   her 
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makes  a  new  and  more  comprehensive  property  act  of  1892,  in 
favor  of  the  wife's  independent  capacity ;  ^  nor  is  this  the  last 
of  such  marital  legislation.^ 


CHAPTER  IX. 

THE  wife's  separate  PROPERTY;  AMERICAN  DOCTRINB. 

§  112.  Early  American  Rule. — The  doctrine  of  the  wife's 
separate  estate  is  one  of  peculiar  growth  and  development  in 
this  country,  though  doubtless  originating  in  the  maxims  of  the 
English  chancery,  and  deriving  much  of  its  strength  from  the 
splendid  accomplishments  of  Langdale,  Thurlow,  and  Eldon,  in 
their  own  land.  What  such  men  and  their  successors  effected 
by  judicial  policy,  we  have  carried  into  our  statutes ;  nay,  we 
have  gone  further.  In  England  the  equitable  rights  of  married 
women  are  the  triumph  of  the  bench ;  with  us  the  early  efforts 
of  the  bench  have  been  eclipsed  by  the  later  achievements  of 
the  legislature,  and  the  judge  follows  the  lawgiver  to  restrain 
rather  than  enlaige.  There,  in  historical  sequence,  it  was  proper 
to  study  first  the  equitable  doctrine  of  separate  property ;  here 
the  statutory  doctrine  may  well  take  precedence. 

When  this  country  was  first  settled,  the  separate  use  was 
but  little  understood  in  England.  Its  development  there  was 
gradual,  and  its  final  establishment  of  a  later  date.  Our  ances- 
tors brought  over  the  common  law  with  them ;  but  for  equity 
they  had  little  respect  True,  it  cannot  be  said  that,  by  the 
jurisprudence  of  a  single  State,  property  bestowed  upon  a  mar- 

1  See  Act  45  &  46  Vict  c.  75.    Ante-  the  extent  of  her  property,  and  of  saing 

nnptial  debts  and  liabilities  of  the  wife  and  being  saed  on  the  footing  of  a/e/»e 

are  thus  prorided  for  at  length;  loans  sole.    And  see  f  53,  as  to  evidence  of 

bj  wife  to  husband ;  maintenance  of  sponsee,  nnder  Act  47  &  48  Vict.  c.  14. 
children  and  hnsband  oat  of  separate         A  mere  "  hope  of  succession  "  is  not 

estate  in  deserving  cases ;  questions  of  a  title  to  property  as  contingent  which 

title  to  property ;  etc.    As  to  the  statns  the  Act  of  1882  reserves  to  the  husband, 

of  a  married  woman,  it  renders  her  45  Ch.  D.  51. 
capable  of  acquiring  property  and  of         >  See  Act  56  &  57  Vict.  (1898). 
rendering  herself  liable  on  contracts  to 
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ried  woman  to  ber  separate  use,  free  from  the  control  and  inter- 
ference of  her  husband,  would  remain  subject,  notwithstanding, 
to  his  marital  dominion ;  but  prior  to  the  late  married  women's 
acts  there  were,  in  many  States,  no  judicial  precedents  to  com- 
bat such  an  assumption.  That  such  trusts  might  be  created 
was  not  denied ;  but  whether  there  were  courts  with  authority 
to  enforce  them  appeared  frequently  doubtful.^  In  the  New 
England  States  scarcely  a  vestige  of  the  separate  use  was  to  be 
found.2  New  York,  with  such  eminent  chancellors  as  Kent  and 
Walworth,  took  the  lead  in  building  up  an  equity  system  par- 
allel with  that  of  England  ;  and  in  the  reports  of  this  State  are 
to  be  found  most  of  the  leading  cases  and  the  ablest  discussions 
of  what  may  be  termed  American  chancery  doctrines.  New 
Jersey  recognized  the  separate  use,  and  her  chancery  court 
exercised  liberal  powers.  In  Pennsylvania  the  doctrine  was 
recognized  to  some  extent  The  courts  of  Maryland,  Virginia, 
and  the  Southern  States  generally,  had  frequent  occasion  to 
apply  the  separate-use  doctrine ;  none  more  so  than  those  of 
North  and  South  Carolina.  And  it  may  be  remarked  that  the 
aristocratic  element  of  society  in  that  section  of  the  country, 
also  a  prevalent  disposition  for  family  entails,  marriage  settle- 
ments, and  fetters  upon  the  transmission  of  landed  property, 
aided  much  in  developing  therein  the  English  chancery  system. 
So  was  it  in  Kentucky  and  Tennessee,  States  founded  upon  like 
institutions.  But  as  to  Ohio,  Indiana,  Illinois,  and  the  other 
States  erected  from  what  was  formerly  known  as  the  Northwest 
Territory,  society  was  modelled  more  after  New  England,  and 
we  find  no  clear  recognition  of  the  wife's  equitable  separate  use. 

^  It  is  trae  that  the  general  recog-  cially  favored  chancerf  jurispradence. 

nition  here  of  the  wife's  separate  use  The  want  of  a  general  recognition  of 

has  been  presumed  by  our  text-writers,  the  wife's  separate  use,  as  unfolded  in 

See  2  Kent,  Com.  162 ;   Reeve,  Dom.  England,  aids  in  explaining  the  curious 

Kel  162;  2  Story,  Eq.  Juris.  §  1378  et  fact  that  onr    States   were   legislated 

n^q.    We    confine  our    observation  to  intoasystem  which  the  English  chancery 

judicial  precedents.     What  Chancellor  had  felt  competent  to  rear  unaided. 
Kent  has  to  say  on  the  American  equity         >  Jones  v.  ^tna  Ins.  Co.,  14  Conn. 

doctrines  in  his  work  must  be  taken  bv  501,  intimated  that  the  married  woman 

t))e  general  student  with  some  qualifi-  could  not,  in  Connecticut,  be  the  inde- 

cations,  inasmuch  as  the  learned  writer  pendent  owner  of  property.    But  see 

<Iraw8  largely  npou  his  judicial  opin-  Pinney  r.  Fellows,  15  Vt.  525  (1843). 
ions  rendered  in  a  State  which  espe- 
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Louisiana,  and  such  contiguous  States  as  were  originally  gov- 
erned by  French  and  Spanish  laws  had  more  or  less  of  the 
civil  or  community  system ;  and  to  these  States  English  equity 
maxims  had  at  best  only  a  limited  application.  Such,  then,  is 
the  wife's  separate  use,  viewed  in  the  light  of  judicial  prece- 
dents, as  known  in  the  United  States  until  very  nearly  the 
middle  of  the  nineteenth  century.^ 

But  where  recognized  and  enforced  at  all,  the  strict  American 
rule  was  borrowed  from  that  of  England ;  and  such,  too,  has 
been  the  later  development,  as  we  shall  show  hereafter.^ 

§  113.    The  Ziate  Iffarried  'Women's  Acta ;  Bocial  Revolaiion. 

—  The  wife's  separate  use,  as  an  American  system,  or  rather  as 
the  system  of  certain  American  States,  had  thus  progressed 
when  our  local  legislatures  took  the  whole  subject  actively  in 
hand.  The  American  equity  courts  had  followed  the  English 
precedents  pretty  closely,  but  without  displaying  the  same 
vigor  and  boldness.  None  of  our  reported  decisions  on  the 
subject  of  the  wife's  equitable  separate  property  had  attracted 
popular  attention  or  served  to  bring  out  the  discussion  of 
strong  leading  principles,  though  covering  a  period  of  sixty  years 
down  nearly  to  the  middle  of  the  present  century.  During 
the  twenty- five  years  preceding  1848,  a  change  in  public  opin- 
ion had  been  gradually  wrought  in  this  country  and  in  England, 
though  with  us  more  rapidly  than  abroad.  The  married  woman 
of  America  turned  to  the  legislature  rather  than  the  courts  of 
her  State  for  a  more  complete  marital  independence,  for  the 
right  to  control  her  own  property,  for  freedom  from  the  bur- 
dens of  coverture.  In  shaping  popular  sentiment,  doubtless, 
the  annexation  of  territory  lately  governed  by  the  principles 
of  Koman  law  had  considerable  influence,  particularly  in  the 
States  adjacent  to  Louisiana ;  still  more  in  a  national  sense  did 

1  See  U.  8.  Eq.  Dig.  Has.  &  Wife,  ren  ».  Haley,  1  S.  &  M.  Ch.  647;  Ham- 

12 ;  Reade  v.  Livingston,  3  Johns.  Ch.  ilton  v.  Bishop,  8  Yerg.  33  ;  Griffith  v, 

481 ;  Meth.  £p.   Chareh  v.  Jaqnes,   I  Griffith,  5  B.  Monr.  113  ;  McKennan  v, 

Johns.  Ch.  65;   Rogers  v.  Rogers,  4  Phillips,  6  Whart.  571 ;  Graj  v.  Crook, 

Paige,  516;  Vernon  v.  Marsh,  2  Green  12  Gill  &  J.  236;  Howard  r.  Menifee, 

Ch.  502 ;  Steel  v.  Steel,  I  Ired.  £q.  452 ;  5  Pike,  668. 

Jackson  v.  McAliley,  Speers  £q.  303 ;         ^  See  past,  as  to  equitahle  separate 

Bojkin  0.  Ciples,  2  Hill  Ch.  200,  204;  property  of  married  women,  §§  123- 

Hont  y.  Booth,  1  Freem.  Ch.  215 ;  War-  129. 
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our  rapid  advancement  as  a  self-governed  nation,  and  the 
spread  of  public  education,  of  independence  in  life  and  man- 
ners, and  of  equal  social  intercourse  of  the  sexes,  help  on  the 
new  reform.  The  year  1848  saw  a  wondrous  revolution  ef- 
fected in  the  foremost  States  of  this  Union  as  to  the  property 
rights  of  married  women;  and  this  revolution  has  since  ex- 
tended to  every  section  of  the  country.  The  influence  of  these 
changes  has  also  been  felt  abroad ;  and  a  like  reform  was 
pressed  in  the  English  Parliament  about  1870,  whose  im- 
mediate result  was  the  statute  to  which  we  have  already 
alluded.^ 

In  1821  the  legislature  of  Maine  had  authorized  the  wife, 
when  deserted  by  her  husband,  to  sue,  make  contracts,  and 
convey  real  estate  as  if  unmarried,  prescribing  the  mode  of 
procedure  in  such  cases.  A  like  law  previously  existed  in 
Massachusetts.^  These  appear  to  have  been  the  earliest  of  the 
married  women's  acts,  properly  so  called,  —  the  first-fruits  of  the 
modern  agitation  on  woman's  rights.  The  example  of  Massa- 
chusetts and  Maine  in  this  respect  was  soon  imitated  elsewhera 
New  Hampshire,  Vermont,  Tennessee,  Kentucky,  and  Michigan, 
all  passed  important  laws  of  a  similar  character  before  1850. 
The  independence  of  married  women  whose  husbands  were 
convicts,  runaways,  and  profligates  became  thus  the  first  point 
gained  in  the  new  system.  In  Massachusetts  and  Shode  Isl- 
and the  wife's  separate  use  in  life-insurance  contracts  for  her 
benefit  was  an  object  of  special  solicitude ;  then,  in  1845,  the 
former  State  turned  its  attention  further  to  a  public  recognition 
of  marriage  settlements  and  trusts  for  the  wife's  separate  ben- 
efit, extending  the  equity  jurisdiction  of  its  courts  for  that 
purpose.*  The  right  of  a  married  woman  to  dispose  of  her 
property  by  will  was  legalized  in  Illinois,  Pennsylvania,  Mich- 

1  See   3   Jaridical    Society   Papers  enactments.     These  are  indications  of 

(1870),  ]>art  17;  Act  S3  &  34  Vict,  c  ^hat  the  text  has  already  stated ;  thai 

93,  1870,  under  f  111,  tupra,  trusts  for  separate  use  and  equity  jii- 

*  See  Rev.  Sts.  Maine  (1840),  p  341 ;  risdiction  on  the  wife's  behalf  were  little 
Rev.  Sts.  Mass.  (1836),  pp.485,  487.  recognized  in  that  section  when    the 

*  A  New  Hampshire  act  in  1846  married  women's  agitation  commeaoed 
copied  these  provisions ;  and  a  statute  in  the  United  States. 

of  Rhode  Island  in  1844  made  similar 
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igan,  and  Connecticut  about  the  same  time.  In  Connecticut, 
Ohio,  Indiana,  and  Miaaouri,  the  first  reforms  appear  to  have 
been  directed  towards  exempting  the  wife's  property  from  lia- 
bility for  her  husband's  debts,  rather  than  giving  her  a  complete 
dominion  over  it^ 

The  Boman  principle  of  an  independent  estate  in  the  wife,  as 
modified  by  the  more  modern  French  and  Spanish  community 
law,  prevailed  in  Louisiana  at  the  time  of  its  admission  into  the 
Union;  and  like  traces  appear  in  the  l^slation  of  Florida, 
Arkansas,  Texas,  and  other  adjacent  States  fonnerly  under  French 
and  Spanish  rula  So  was  the  doctrine  of  separate  estate  pro- 
mulgated by  Mississippi  statute  as  early  as  1839.^  And  in  other 
Southern  States,  as  Alabama  and  North  Carolina,  where  chancery 
jurisprudence  was  well  established,  appeared  laws  investing  the 
courts  with  larger  powers  in  matters  of  this  sort^  Alabama 
and  Mississippi  appear  to  have  first  postponed  the  husband's 
liability  for  his  wife's  antenuptial  debts  to  her  separate  estate> 

But  the  sweeping  changes  effected  by  the  legislature  of  New 
York  in  1848  deserve  more  than  a  passing  notice.  The  debates 
of  the  constitutional  convention  of  that  State  in  1846  evinced 
the  growing  desire  for  a  radical  reform  in  the  property  rights  of 
married  women ;  and  the  advocates  of  the  movement,  failing  in 
their  attempt  to  secure  an  article  of  amendment  to  the  State 
constitution  on  their  behalf,  next  addressed  themselves  to  the 
legislature,  and  with  success.  On  the  7th  of  April,  1848,  was 
enacted  a  law  ''for  the  more  efTectual  protection  of  married 
women,"  which  provides  that  the  real  and  personal  property  of 
any  female  already  married,  or  who  may  hereafter  marry,  which 
she  shall  own  at  the  time  of  marriage,  and  the  rents,  issues  and 
profits  thereof,  shall  not  be  subject  to  the  disposal  of  her  hus- 
band, nor  be  liable  for  his  debts,  and  shall  continue  her  sole 

1  See  2  Bright,  Hns.  &  Wife,  Am.  settled   territorj  sarronnduig  it.    The 

ed.  1850,  p.  627  et  aeq,,  where  married  codes  of  these  States  were  aU  disfig- 

women's  acts  are  cited  by  Mr.  Lock-  ared  by  "chattel"    provisions,  which 

wood ;  8  Kent,  Com.  130,  n.  detracted  much  from  the  merits  of  a 

^  See  1  Bright,  Has.  4  Wife,  Am.  poh'cy  otherwise  hamane  to  the  wife, 
ed.  1850,  p.  627  et  $eq.    The  inflnence  of         >  2  Bright,  ib, 
a  large  comsiercial  city  like  New  Or-         ^  lb,  (1846). 
leans  was  doubtless  felt  in  the  sparsely 
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and  separate  propeity  as  if  she  were  a  single  female ;  and  that 
any  married  female  may  lawfully  receive  and  hold  property  in 
like  manner  from  any  person  other  than  her  husband,  whether 
by  gift,  grant,  devise,  or  bequest.  This  statute,  passed  at  such 
a  time  by  the  foremost  State  in  the  Union,  —  a  State  thoroughly 
Northern  in  its  institutions,  while  the  recognized  champion  of 
chancery  principles, — could  not  fail  Ito  make  a  deep  national 
impression.^  A  parallel  movement  had  meanwhile  progressed 
in  Pennsylvania;  and  in  that  State  an  act  of  the  legislature, 
dated  only  four  days  later,  conferred  substantially  the  same 
rights  of  property  upon  married  women,  though  expressed  in 
different  language.^ 

From  this  time  forth  the  revolution  became  rapid,  and  has 
since  extended  to  all  the  States,  Virginia  being  the  last  among  the 
older  ones  to  yield.  And  the  work  of  legislative  change  still  goes 
on.  Scarcely  a  year  passed  between  1850  and  1870  without  some 
new  married  women's  acts  added  to  the  local  statute-books;' 

1  We  give  the  substance  rather  than  to    1882   in   Schoaler,  Has.  &  Wife, 

the  langaage  of  this  statute.    See   2  Appendix.     More  or  less  liberality  is 

Bright,  Hus.  &  Wife,  Am.  ed.  1850,  shown  in  different  States  in  the  legis- 

Lock wood's  note,  581  et  seg.    This  stat-  lative  grant  of  separate  property,  bat 

ate  was  afterwards  considerably  modi-  the  tendency  on  the  whole  is  to  place 

fied  by  acts  of  1849,  c.  375,  and  1860,  the  married  woman  on  the  footing  of  a 

c  90,  §  1.  feme  sole  in  respect  of  property  and 

>  Bright,  ib.,  p.  648 ;   Laws  Penn.  kindred  rights  of  sait  and  contract. 

1848,  pp.  536-538.    It  shonld  be  said  In  the  Southern  Law  Review,  vol.  6, 

that  both  Maine  and  Michigan  had  en-  p.  663,  wiU  be  found  an  instructive 

acted  laws  in    1844,  giving    enlarged  article  by  Professor  Henry  Hitchcock, 

powers  to  the  wife  to  hold  and  dispose  commenting    upon    marital    propeity 

of  separate  property,  thus  anticipating  rights  as  defined  by  American  Statutes 

some  of  the  statutory  changes  both  in  in  force  in  1880.    Detailing  the  stata- 

New   York   and    Pennsylvania.     Rev.  tory  changes  which  have  occurred,  the 

Stat.  Mich.  (1846)  p.  340;  Maine  Stat-  author  calls  attention  to  the  fact  that 

utes,  March  22, 1844.    The  Constitution  in  Connecticut,  beginning  with  the  Act 

of  California  in  1849  recognized  the  of  1845,  there  were  eleven  successive 

property    rights    of    married    women,  statutes  passed  at  intervals  during  the 

though  perhaps  deriving  its  idea  some-  twenty- one  years  ending  in  1866.    And 

what  from  the  Spanish  American  com-  see  Jackson  v.  Hubbard,  36  Conn.  10, 

munity.     One    or  two   other    States,  on  this  point.    Afterward  another  stat- 

before  the  Civil  War,  embraced  this  ute  was  passed  in  this  State  in  1869, 

topic  of  new  interest  in  their  funda-  and  still  another  in  1872,  and  then,  at 

mental  law.  the  general  revision  of  the  statutes  in 

*  The  acts  now  in  force,  many  of  1 875,  a  further  amendment  took  place, 

them  perplexing,  which  need  not  here  This  is  a  marked,  but  not  exceptional 

be  detailed,  will  be  found  summarized  instance  of  State  innovations  in  the  law 
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numerous  other  modified  acts  have  since  been  embodied  in  the 
codes  ;^  and  with  regard  to  woman  in  general,  the  constant 
tendency  has  been  to  enlarge  her  freedom  of  action,  and  open 
to  her  sex  pursuits  hitherto  closed  against  it. 

§  114.  Soope  of  Married  Women's  Acts  ;  ConBtitational  Points. 
—  The  main  principles  touching  the  acquisition  of  a  statutory 
separate  property  by  the  wife,  as  an  American  system  of  posi- 
tive law,  we  shall  now  consider  as  fairly  as  the  circumstances 
permit.  And,  first,  it  may  be  remarked  in  general  that  these 
American  married  women's  acts  are  designed  for  woman's  bene- 
fit, and  that  they  do  not  limit,  but  rather  extend,  her  former 
right  beneficially  to  hold  separate  property.^  Where  she  is  held 
to  be  restricted  by  the  statute  at  all,  it  is  generally  with  refer- 
ence to  the  right  of  disposition,  and  in  order  that  others  may 
not  subject  it  to  the  fulfilment  of  her  engagements.^  We  shall 
presently  see,  moreover,  in  the  course  of  our  exposition,  that  the 
doctrines  of  an  equitable  separate  estate  in  the  wife  are  gener- 
ally invoked  at  this  day  as  furnishing  a  system  available  for 
her  advantage,  wherever  (as  rarely  happens)  the  statutory  priv- 
il^es,  in  any  particular  instance,  prove  less  adequate  for  estab- 
lishing her  independent  property  relations ;  the  main  policy  of 
the  married  women's  acts  being,  not  to  supersede  the  wife's 

of  Husband  and  Wife.  Between  1850  marriage  in  most  States;  (3)  in  aU 
and  1860  inclosiTe,  notes  the  writer,  the  States  all  real  p^perty  acquired  since 
following  States  began  their  married  marriage,  either  (a)  by  devise  or  de- 
women's  legislation,  some  boldly,  others  scent,  (6)  or  by  purchase,  (c)  or  by  gift, 
timidly:  Indiana,  Missouri,  New  Jersey,  (d)  or  by  her  own  labor,  (e)  or  in  any 
TTftnaM ;  Ohio  and  Illinois  followed  in  other  manner ;  (3)  so  in  most  States  all 
1861,  and  other  States  successively  in  personalty  acquired  (a)  by  devise  or 
subsequent  years.  In  1869  Congress  descent  {semble  legacy  or  distribution), 
enacted,  for  the  benefit  of  married  (6)  or  by  gift,  (c)  or  by  purchase, 
women  in  the  District  of  Columbia,  one  (d)  or  in  any  way.  (4)  So  in  most 
of  the  most  radical  laws  on  the  subject.  States  her  personal  earnings,  etc.  See 
The  last  of  the  then  existing  States  to  qualifications  here  specified ;  also  as  to 
faU  into  line  was  Virginia,  in  1877,  and  community,  etc.,  in  certain  parts  of  thb 
the  latest  States  observe  this  policy.  country,  supra,  §  7. 

1  See  Stimson,  Am.  Stat.  Law,  ^  Blevins  v.  Buck,  26  Ala.  292  ;  Ga- 
§§  6420-6422.  This  writer  (1886)  thus  lespie  v,  Beecher,  94  Mich.  374. 
analyzes  the  topics  of  our  marital  legis-  ^  g^e  Davis  v.  Foy,  7  S.  &  M.  64 ; 
lation  making  the  wife's  property  her  Pond  v.  Carpenter,  12  Minn.  430;  Pip- 
sole  and  separate  property :  (1)  the  real  pen  v.  Wesson,  74  N.  C.  437.  The  sub- 
property  possessed  at  marriage  in  all  ject  of  the  wife's  right  of  disposition 
States ;  (2)  her  personal  property  at  her  is  discussed  in  a  later  chapter. 
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equitable  rights,  but  to  enlarge  her  legal  status,  and  correct 
the  old  anomaly  which  left  her  a  person  in  equity  but  none  in 
law.^ 

These  statutes  are  not  subject  to  mere  technical  construction, 
but  the  will  of  the  legislature  should  be  fairly  interpreted. 
The  legislative  will  is  not  presumed  to  be  so  exerted  as  to 
operate  retrospectively.  **  A  retrospective  statute,  affecting  and 
changing  vested  rights,"  observes  Chancellor  Kent,  "is  very 
generally  considered  in  this  country  as  founded  on  unconstitu- 
tional principles,  and  consequently  inoperative  and  void."  ^  The 
whole  current  of  American  decisions  confirms  that  statement; 
and  thus  is  it  with  our  married  women's  acts,  for  they  neces- 
sarily reduce  the  property  rights  of  the  husband  as  prevalent 
under  the  common  law  of  coverture.  The  respective  rights  of 
a  husband  and  wife,  duly  married,  in  property  acquired  in 
any  State,  before  fundamental  law  or  appropriate  legislation 
therein  has  changed  the  old  rule,  must  accordingly  be  governed 
by  the  rules  previously  in  force.'  Where  a  complete  legal 
estate  in  the  wife's  lands  has  already  vested  in  the  husband, 
it  is  not  taken  away  from  him.*  The  effect  of  a  previous  con- 
veyance of  land  to  husband  and  wife  jointly  is  not  changed  in 
respect  of  survivorship.*    The  wife's  personal  property  already 

1  The  object  being  to  remove  coyer-  statute  nor  State  constitation  can  take 

tnre  disabilities  by  such  legislation,  an  away  from  the  hnsband  any  property 

infancy  disability  is    not   presumably  rights  already  Tested  in  him.    Allen  v. 

affected.    82  Me.  260.  Hanks,  136  U.  S.  300.    Of.  92  Ala. 

^  1    Kent,  Com.  455.    Various  na-  176. 

tional  and  State  constitutional  provi-  *  Carter  v.  Carter,  14  S.  &  M.  59; 

sions —  as,  e.  g.,  that  no  one  shall  be  Schouler,  Hus.  &  Wife,§  211,  and  cases 

deprived  of  property  "  without  due  pro-  cited ;  Eldridge  v.  Preble,  34  Me.  148 ; 

cess  of  law,"  and  against  impairing  the  Qnigley  v,  Graham,  18  Ohio  St  42; 

obligation  of  contracts — have  a  similar  Farrell  v.  Patterson,  43  HI  52 ;  Coombe 

bearing.    An  act  which  authorizes  mar-  v.  Read,  16  Gray,  271 ;  Leete  v.  State 

ried  women  to  contract  and  be  con-  Bank,  115  Mo.  184.    So  rights  acquired 

tracted  with  in  the  same  manner  as  if  subsequently  under  a  foreign  goyem- 

unmarried  is  constitutional     15  8.  C.  ment.    Dubois  v.  Jackson,  49  DI.  49. 

581.    See  further,  Baker  v.  Kilgore,  145  «  Bouknight  v.  Epting,  11  8.  C.  71. 

U.  S.  487.    A  State  may  by  fundamental  And    hence    the    husband's    interest 

law  or  statute   provide  that  after-ac-  therein  can  be  taken  and  sold  on  execu- 

qnired  property  of  a  married  woman  tion.    lb, 

shall  constitute  her  separate  estate,  not  *  Almond  v.  BonneU,  76  HI.  536; 

liable  for  the  husband's  debts  nor  sub-  Stilphen  v,  Stilphen,  65  N.  H.  126. 
ject  to  his  control.    But  neither  State 
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in  possession  or  reduced  to  possession  by  the  Husband  is  his.^ 
And,  to  go  still  further,  in  her  cJiosea  in  action,  or  unreduced 
personalty  which  he  is  already  at  liberty  to  reduce,  there  is  a 
valuable  existing  interest  capable  of  assignment  and  transfer, 
—  a  vested  right  in  the  husband  which  a  subsequent  statute  or 
State  constitutional  provision  cannot  deprive  him  of,  according 
to  the  better  opinion  * 

The  interest  of  a  husband  in  remainder  in  property  already 
bequeathed  to  his  wife  on  the  contingency  of  surviving  a  life 
tenant  is  held  to  be  a  vested  right  in  such  a  sense  that  it  can- 
not be  taken  away  by  a  married  woman's  act  passed  before  the 
contingency  happens.^  And,  in  general,  an  interest  vested  in 
the  husband,  though  in  a  certain  sense  contingent,  which  is  not 
a  mere  expectancy  or  bare  possibility,  like  that  of  an  heir  from 
his  living  ancestor  who  may  yet  disinherit  him  by  will,  but  is 
an  interest  already  created  and  existing,  which  is  descendible, 
transmissible,  and  capable  of  transfer,  is  not  to  be  taken  away 
by  subsequent  legislation  in  the  wife's  favor>  In  like  manner 
the  husband's  vested  life  estate  by  way  of  curtesy  initiate  in 
his  wife's  lands  cannot  be  taken  away  by  legislative  enactment^ 
any  more  than  the  wife's  inchoate  right  of  dower  in  her  hus- 
band's lands.^  Nor  can  any  interest  which  a  husband,  before 
the  passage  of  the  act,  has  in  his  wife's  real  estate  be  thus 

1  BnchaDan  v.  Lee,  69  Ind.  117.  Cockrill,  53  Fed.  Rep.  872.    Cf.  as  to 

<  See  DuDn  v.  Sargent,  101   Mass.  giving  back  to  the  wife,  &c.,  after  re- 

339;    Westerrelt  v.  Gregg,  12  N.  Y.  ducing,  119  Mo.  615;    29  Neb.  243; 

202;  Hyder  v.  Hulse,  24  N.  Y.  372;  c  \4,po8t, 

Stearns    v.    Weathers,    30    Ala.    712;  *  Dunn  v.  Sargent,  101  Mass.  336. 

Kirksey  r.  Friend,  48  Ala.  276.    Such  *  Gray,  J.,  in  Dunn  v.  Sargent,  101 

is  the  rule  with  reference  to  a  legacy  Mass.  336 ;  Shaw,  C.  J.,  in  Gardner  v. 

bequeathed  to  a  wife,  and  taking  effect  Hooper,  3  Gray,  398. 

before  the  passage  of  an  act  vesting  all  ^  Rose   v.   Sanderson,  38  HI.  247 ; 

such  property  in  the  married  woman :  Dayton  v.  Dusenbnry,  25  N.  J.  £q.  110; 

Norris  v.  Beyea,  13  N.  Y.  273,  288 ;  or  McNeer  v.  McNeer,  142  IU.388;  144  DL 

her  distributive  share,  accruing  previ-  274.     Cf.  AUeu  v.  Hanks,  136  U.  & 

ously,  in  an  estate :  lb. ;  Ridd  v.  Mon-  300,  where  the  precise  point  is  not  con- 

tague,  19  Ala.  619;  Sperry  t;.  Haslam,  sidered.     Contra,  Alexander  v.  Alexan- 

57  Ga.  412;  or  her  stock,  mortgages,  der,  85  Va.  390.    Rents  of  the  wife's 

and    incorporeal    property    generally,  land,  too,  accruing  before  her  death  and 

See  Schouler,  Hus.  &  Wife,  §211  n.,  prior  to  the  new  constitutional  provision 

commenting  upon  Clark  v.  McCreary,  as  to  married  women's  rights,  go  with 

12  S.  &  M.  347,  contra.    But  see,  contra,  the  curtesy,  and  not  to  the  wife's  heirs. 

Keagy  v.  Trout,  85  Va.  390 ;  Percy  v.  Matthews  v.  Copeland,  79  N.  C.  493. 
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devested.^  On  the  other  hand,  where  the  husband's  liability  for 
his  wife's  antenuptial  debts  was  fixed  by  marriage,  a  statute 
removing  that  liability  is  not  presumed  to  be  retroactive.* 

In  some  States  all  these  constitutional  perplexities  are  ob- 
viated by  legislation  which  embraces  simply  such  property  as 
may  be  held  or  acquired  by  women  marrying  after  the  passage 
of  the  act^  But  the  married  women's  acts  or  constitutional 
amendments  usually  operate  upon  parties  occupying  already  the 
conjugal  relation,  as  the  statute  language  shows,  and  upon  those 
consequently  who  as  a  fact  are  likely  each  to  have  married  with 
some  reference  to  the  pecuniary  expectations  of  the  other.  To 
protect  a  husband's  interests  to  any  such  extent,  however,  on 
any  constitutional  suggestion  on  his  behalf,  the  courts  appear 
uniformly  to  decline;  for,  as  it  has  been  observed,  the  mar- 
riage contract  does  not  imply  that  the  husband  shall  have  the 
same  interest  in  the  future  acquisitions  of  the  wife  that  the  kw 
gives  him  in  the  property  she  possesses  at  the  time  of  the 
marriage,  but  rather  that  she  shall  have  whatever  interest  the 
legislature,  before  she  is  invested  with  them,  may  think  proper 
to  prescribe.*  In  other  words,  while  the  husband's  vested  rights 
arising  under  a  marriage  cannot  be  constitutionally  disturbed  by 
an  alteration  of  the  law,  his  mere  expectancy,  or  the  possibility 
of  some  future  acquisition  by  right  of  marriage,  is  subject  to  any 
change  which  the  legislature  may  choose  to  make  prior  to  the 
vesting  of  a  right  in  the  husband.*  A  conditional  liability  of 
the  wife's  property  for  her  husband's  debts  may  thus  be  re- 
pealed.® And  whatever  a  married  woman  may  have  acquired 
subsequently  to  the  passage  of  an  appropriate  act  by  gift,  devise, 
bequest,  and  so  on,  becomes  her  statutory  separate  estate,  and 

1  Bnr8on*8  Appeal,  22  Penn.  St.  164;         »  See  Maclay  v.  Ix)ve,  25  Cal.  867. 

PraU  V.  Smith,  31  N.  J.  L.  244;  Wythe  C£.  Rugh  v.  Ottenheimer,  6  Oreg.  231. 
V.  Smith,  4  Sawyer,  17.    See  87  N.  C.         ♦  Sleight  r.  Read,   18    Barb.    159; 

329 ;  17  S.  C.  313  ;  12  Lea,  490.  Southard  v.  Plnmmer,  36  Me.  64. 

The  increase  of    domestic  animals         ^  Cooley,  Const.   Limitations,  360- 

pnrchased  by  the  husband  before  the  362;   Holliday  v.  McMillan,  79  N.  C. 

passage  of  the  married   woman's  act  315;  Gray,  J.,  in  Dnnn  r.  Sargent,  101 

belongs  to  him  and  not  to  his  wife.  Mass.  336 ;  Hill  v.  Chambers,  30  Micb. 

Hazelbaker  v.  Goodfellow,  64  111.  2'J8.  422.    So  as  to  future  crops.    Niles  ». 

«  Taylor  v.  Rountree,  15  Lea,  725;  Hall,  64  Vt.  453. 
Desnoyer  v.  Jordan,  27  Minn.  295.  •  Fairchild  v.  Knight,  18  Fla.  770. 
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all  parties  concerned  must  govern  themselves  accordingly.*  But 
the  wife's  death  intestate  or  without  depriving  the  husband  of 
his  common-law  rights  in  her  personalty  by  any  will  which  the 
law  sanctions  on  her  part,  leaves  his  inheritance  right  as  sur- 
vivor unimpaired,  so  far  as  no  express  trust  to  her  separate  use 
may  have  excluded  him.^ 

A  corresponding  rule  of  constitutional  limitations  applies  to 
the  rights  and  liabilities  of  the  wife  under  these  acts,  as  to  her 
title  by  gift  or  purchase,  and  as  to  her  dominion  over  her 
property  generally,^  of  which  we  are  to  speak  hereafter. 

§  115.  Married  Women's  Acts  as  to  Antenuptial  Property 
and  Acqnisitionfl  from  Third  Persons.  —  Our  married  women's 
codes  fairly  correspond  in  permitting  the  wife  (subject  to  con- 
stitutional limitations)  to  hold,  in  her  sole  and  separate  right, 
all  the  property,  real  or  personal,  which  she  had  at  the  time  of 
marriage,  or  has  acquired  thereafter  from  any  person  other  than 
her  husband,  by  gift,  grant,  devise,  or  bequest.  Eeal  estate 
thus  held  or  acquired  is  regarded,  not  as  land  of  which  the  hus- 
band enjoys  the  beneficial  use,  but  as  her  separate  land. 
Leasehold  property  may  be  thus  held  and  enjoyed  by  the  wife.* 
Her  personal  property,  whether  in  possession  or  lying  in  action,  is 
her  own,  provided  the  statute  description  be  fulfilled.  A  mar- 
ried woman,  transferring  stock  after  marriage  from  her  maiden 
to  her  married  name,  may  retain  it  as  her  separate  property.* 
Notes,  bonds,  or  other  evidences  of  debt,  and  incorporeal  prop- 
erty ,^  pass  to  her  as  well  as  corporeal  property ;  animate  as  well 

1  Cherokee  Lodge  v.  White,  63  Ga.  Ind.  482.    But  as  to  a  later  act  enlarg- 

742;  Nevina  v,  Gourley,  95  ni.  206.  ing  the  rights  and  legal  capacities  of 

«  Kenjon  v.  Sannders  (1894),  B.  L  the  married  womao,  and  repealing  by 

An  act  giving  the  wife  power  to  make  a  implication  former  reservations  in  her 

will  should  not  be  strained.    132  Peun.  favor,  see  104  111.  537.    A  State  consti- 

St.  533.  tution  may  conflict  with  the  local  statute 

«  Bryant  v.  Merrill,  55    Me.   515;  and  modify  the  right.    38  S.  C.  121. 
Qark  v.  Clark,  20  Ohio  St.  128.    T^e         <  Vandevoort  v.  Gould,  36    N.  Y. 
r.  Lanahan,  58  Me.  478 ;  Kohn  v.  Colli-  639  ;  Prevot  v.  Lawrence,  51  N.  Y.  219. 
son  (1894).  Del.    See,  further,  Schouler,  As  to  land  damages  and  equity  to  land, 
Hub.  &  Wife,  §  213.    Where  a  later  act  see  State  v.  Hulick,  33  N.  J.  307 ;  Sharp- 
limits  the  wife's  former  power  to  incum-  less  v.  West  Chester,   1    Grant,  257 ; 
her  her  separate  property,  it  will  not  be  Prout  v.  Hoge,  57  Ala  28. 
taken  as  repealing  the  former  power        ^  Mason  v.  Fuller,  36  Conn.  160. 
hevond  what  is  inconsistent  with  the         >  Selden  v.  Bank,  69  Fenn.  St.  424. 
new  provision.    Eraser  v.  Clifford,  94 
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as  inanimate  property;^  money,  which  of  course  is  personal 
property.* 

§  116.  Crhange  of  Investmezit ;  laorease  and  Profits  ;  PurchaBO, 
Ac.  —  Property  acquired  by  exchange  for  the  wife's  statutory 
property  is  presumably  her  separate  property  likewise,  as  where 
one  horse  is  exchanged  for  another.^  And  since  the  income  of 
her  separate  fund  is  hers,  property  purchased  with  her  savings 
from  interest  arising  oat  of  her  separate  funds  belongs  to  her  as 
her  separate  property^  Upon  a  sale  and  exchange  of  the  wife's 
separate,  as  contrasted  with  her  general,  lands,  courts  are  sedulous 
to  maintain  that  the  proceeds  belong  to  the  wife.^  And  where 
her  realty,  as  in  partition  proceedii^,  is  converted  into  money, 
the  proceeds,  so  long  as  they  may  possibly  be  traced,  stand  in 
lieu  of  the  real  estate  for  her  benefit^  Equity  comes  in  aid  of 
these  principles,  where  statutory  remedies  are  inadequate,  and 
indeed  of  numerous  kindred  rules  under  the  married  women's 
acts. 

The  natural  increase  and  profits  of  the  wife's  statutory  separ- 
ate property,  including  the  progeny  of  her  separate  domestic 
animals,  and  the  rents  of  her  separate  lauds  or  the  crops,  are 
usually  to  be  construed  hers  and  at  her  disposal  during  mar- 
riage, as  well  as  the  property  which  produced  the  increase  and 
profits.^  If  it  were  rightly  held  otherwise,  this  would  be  on 
some  construction  that  the  wife  had,  by  her  acts  and  conduct, 
acquiesced  in  her  husband's  assumption  of  the  ownership.^  In 
short,  all  the  product  and  increase  of  the  original  property  will 
become  the  wife's  as  long  as  she  can  follow  and  identify  it,® 
though  expenditure  of  income  for  authorized  family  purposes 
may  well  be  presumed.  ^^    Rents,  profits,  or  income  obtained  from 

1  Gans  V.  Williams,  62  Ala.  41.  ins  v.  Colby,  43  N.  H.  159;   Stout  v. 

s  MitcheU  t;.  Mitchell,  35  Miss.  114.  Perrj,  70  Ind.  SOI.    But  as  to  Drodncts 

*  Pike  t;.  Baker,  53  111.  163.  of  the  land  occupied  by  the  family,  cf. 
«  Merritt  v.  Lyon,  3  Barb.  110;  74  Moreland  v.  Myall,  14  Bush,  474,  Hill 

Ala.  846,  475.  V.  Chambers,  30  Mich.  422. 

^  Brevard  v.  Jones,  50  Ala.  221.  ^  But  see  peculiar  statute  construed 

*  Nissley  v.  Heisey,  78  Penn.  St.  in  Chambers  v,  Richardson,  57  Ala.  85. 
418;  Rice  i;.  Hoffman,  35  Md.  344.  »  Holcomb    v.    MeadviUe    Savings 

T  WiUiams  v.  McGrade,  13  Minn,    Bank.  92  Penn.  St.  838. 
46;  Hanson  v.    Millett,  55  Me.  184;       ^o  gee  Chambers  v.  Richardson,  57 
Gans  V,  Williams,  62  Ala.  41 ;  Hutch-    Ala.  85. 
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a  wife's  statutory  estate  for  which  a  husband  is  under  no  obli- 
gation to  account,  under  local  law^  readily  becomes  his 
property.^ 

Whatever  comes  to  the  wife  by  her  purchase  or  as  the  fruit 
of  her  own  labor  is  now  secured  to  the  wife  by  many  codes,  as 
well  as  her  gifts  or  inheritance  from  others  during  the  marriage 
state.^  And  the  fact  that  the  husband  negotiates  a  purchase  on 
his  wife's  behalf  gives  his  creditors  no  claim  to  the  property.^ 
Such  questions  of  the  wife's  title  are  questions  of  fact.^  The 
wife's  earnings  may  now  be  claimed  by  herself  under  most 
codes,  and  they  constitute  her  "  property."  ^ 

§  117.  Methods  of  Tranaiex  from  Third  Partiefl  under  these 
Acts.  —  Where  the  property  is  such  as  can  pass  without  a 
written  transfer  or  conveyance,  a  gift  or  sale  to  the  wife,  of 
statutory  separate  property,  may  be  by  parol;*  although,  of 
course,  all  proof  must  consist  with  the  idea  that  delivery  is  for 
her  sole  and  separate  use,  and  not  so  as  to  admit  the  rights  of 
her  husbandJ  Where  a  conveyance  or  other  written  instru- 
ment is  needful,  the  expression  must  likewise  conform  to  the  leg- 
islative intent ;  and  even  where  the  language  of  the  statute  is 
broad  enough  to  dispense  with  such  phrases  as "  sole  and 
separate  use,"  the  wife's  only  safety  consists  in  having  her  name 
used  as  that  of  grantee  or  transferee,  instead  of  the  husband's.^ 
Where  it  comes  to  an  expression  of  separate  use,  under  some 
instrument  made  on  the  wife's  behalf,  an  equitable  separate  use, 
rather  than  a  statutory  separate  use,  may  be  said  to  have  been 
created ;  though  authorities  style  it  under  some  local  acts  as  a 
statutory  separate  estate.^ 

1  See  Early  r.  Owens,  68  Ala.  171.  "  Pepper  v.  Lee,  53  Ala.  33 ;  Slaugh- 

*  Stimaon,  American  Stat.  Law,  ter  v,  Glenn,  98  U.  S.  242 ;  Robinson 
§  6422.  Bat  the  wife  ought  to  be  able  o,  O'Neal,  56  Ala.  541 ;  Campbell  v, 
to  eatablish,  against  a  husband's  credi-  Galbreath,  12  Bush,  459.  Under  the 
ton  especiallj,  that  the  purchase  was  more  sweeping  local  statutes  a  convey- 
made  with  her  own  means.  23  W.  Va.  ance  to  a  married  woman  need  not  state 
499.  that  she  is  to  hold  it  to  her  separate 

*  Hockf ord   Bank   v.    Gay  lord,    66  use.    Sims  t?.  Rickets,  35  Ind.  181. 
Iowa,  582.  ^  A  conveyance  of  lands  in  Alabama 

*  111  Penn.  St.  124.  to  a  married  woman  "to  hare  and  to 

*  Cf.  §f  81, 162 ;  52  Conn.  327.  hold  to  the  sole  and  proper  use,  benefit 

*  Tinsley  v.  Roll,  2  Met.  (Ky.)  509.      and  behoof  of  her,  her  heirs  and  assigns 
^  Walton  V,  Broaddus,  6  Bosh,  828.      forever,"  vests  in  her,  under  the  laws  of 
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§  118.  AoqnlBitioiui  from  Husband  not  so  mnch  Favored. — 
But  as  concerns  acquisitions  of  the  wife  from  her  husband,  the 
married  women's  acts  by  no  means  concur  in  making  this  her 
statutory  separate  estate,  as  they  do  where  the  acquisition  is 
derived  from  some  third  party.  Some  local  legislatures,  to  be 
sure,  have  gone  as  far  as  this,  but  not  perhaps  the  greater  num- 
ber.^ Hence  we  we  may  defer  the  discussion  of  earnings,  pin- 
money,  postnuptial  settlements,  and  gifts  from  husband  to  wife 
until  later  chapters  of  this  treatise  are  reached,  when  the  equi- 
table doctrine  will  be  considered  in  the  same  connection.^  A 
title  to  separate  statutory  property  cannot  be  vested  in  the  wife 
on  her  husband's  credit,  where  the  statute  only  recognises  her 
right  to  acquire  from  third  persons,  any  more  than  it  could  by 
his  money .^  And  such  is  the  temptation  to  making  colorable 
transfers  to  one's  wife  in  fraud  of  creditors,  that  in  controversies 
over  title,  where  the  legislation  discourages  acquisitions  from 
the  husband,  the  wife,  as  against  the  husband  and  his  creditors 
and  representatives,  has  been  held  quite  strictly  to  her  proofs 
of  acquisition  from  a  person  other  than  her  husband,^  unless,  at 
all  events,  there  are  writings  which  run  so  as  suitably  to  give 
her  the  legal  title  instead.^  Where  a  husband's  creditors  have 
such  prior  notice  that  they  are  not  prejudiced,  a  wife's  claim  of 
ownership  stands  on  a  stronger  footing ;  ^  for  it  is  the  bona  fide 
third  persons  who  are  led  to  trust  the  husband  who  are  chiefly 
protected. 

Where  a  husband  purchases  land  or  personalty  with  his  own 
money,  and  conveys  or  transfers  it  to  his  wife,  through  a  trustee 
or  otherwise,  the  question  becomes  ordinarily  one  of  postnuptial 
settlement  or  gift,  with  equitable  rules  such  as  we  shall  consider 

that  State,  a  statntory  separate  estate.         '  See  cs.  13,  14.    A  wife  may  dow 

Lippincott  v.  MitcheU,  94  U.  S.  767.  acquire  her  husband *s  note  from  a  third 

And  see  Swain  v.  Dnane,  48  Cal.  358 ;  person  and  enforce  it.    14  H.  1. 1. 

Evans  v.  Nealis,  69  Ind.  148.    Married         *  Hopkins  v.  Carey,  23  Miss.  54 ; 

women's  act  held  to  render  the  benefi-  Worth  v.  York,  13  Ired.  206. 

ciary  nnder  a  prior  marriage  settlement         ^  See  Reeyes  v.  Webster,  71  HI.  307 ; 

independent  of  her  trustee  as  to  snch  Johnson  v.  Johnson,  72  lU.  489;  Gor- 

separate  estate.    McLanghlin  v.  Ham,  man  v.  Wood,  68  Ga.  524. 

84  6a.  786.  >  Lyon  v.  Green  Bay  R.,  42  Wis. 

^  See  Towle  v.  Towle,  114   Mass.  648. 
167 ;  Jenkins  v.  Flinn,  37  Ind.  349.  *  See  Jones  v,  Brandt,  59  Iowa,  332. 
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hereafter ;  though  sometimes  the  maTtied  women's  act  is  broad 
enough  in  scope  to  confer  the  right  of  separate  property  acqui- 
sition, as  such,  from  a  husband^  as  well  as  from  third  persons. 
If,  on  either  theory,  the  title  vests  in  the  wife,  as  of  her  separate 
right,  the  proceeds  thereof,  or  the  specific  re-investment,  is  the 
wife's  also.  Where  the  husband  appropiiates  such  proceeds  or 
takes  other  property  in  his  own  name,  eqnity  and  modem  stat- 
utes between  them  may  preserve  the  wife's  rights ;  she  may,  iu 
the  usual  manner,  follow  her  title  into  the  new  property,  or  else 
r^ard  her  trustee  as  remiss  in  duty  and  indebted  to  her. 

Again,  the  wife  is  permitted  to  bestow  her  statutory  separate 
property  upon  her  husband,  or  waive  her  statutory  rights  to  a 
considerable  extent  Thus,  it  is  held  that  money  used  by  the 
husband  with  the  wife's  knowledge  and  consent,  in  payment  of 
ordinary  household  expenses,  and  without  any  agreement  for 
repayment  to  her  on  his  part,  cannot  be  recovered  from  his 
estate  afterwards.^  And  further  than  this,  where  she  long  per- 
mits him  to  invest  her  surplus  rents  and  income  for  other  than 
her  sole  benefit  and  with  no  apparent  intention  of  charging  him, 
she  cannot  follow  such  rents  or  income  into  the  investment 
afterwards.^  A  gift  by  her  of  the  income  might  thus  be  implied 
without  a  gift  of  the  capital*  The  husband  may  reduce  to 
possession  his  wife's  outstanding  personals  in  action ;  but  out  of 
r^rd  to  her  statutory  rights,  the  doctrine  now  becomes  of  some- 
what novel  application,  and  evidence  of  the  wife's  consent  is 
properly  required  in  many  States  before  the  husband's  acts  of 
appropriation  shall  be  considered  complete.  For  while  she  may 
bestow  her  goods  and  chattels  upon  him,  under  suitable  circum- 
stances, he  can  no  longer  go  to  work,  as  he  cpuld  at  the  common 
law,  and  make  his  title  complete  without  reference  to  her  wishes.^ 
Nor  has  the  debtor  or  custodian  of  the  incorporeal  property,  or 
the  executor  or  administrator  who  settles  the  estate  in  which  the 
married  woman  may  have  a  legacy  or  distributive  share  accru- 

>  Cartwright  r.  Cartwright,  53  Iowa,         *  Vreeland  v.  Vrecland,    1    C.   E. 
57.  Green,  512;    King    v.   Gottachalk,    21 

s  BriHtor  v.  Bristor,  101  Iiid.47.  Iowa,  512 ;  HasweU  o.  HiU,  47  N.  H. 

>  Haver's  Estate,  140  Fenn.  St  420;    407  ;  41  Ohio  St.  298;  Azcher  v.  Guill, 
§  116.  67  Ga.  195. 
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ing  to  her,  the  right  to  recognize  the  husband  as  entitled  to  her 
exclusion,  or  to  pay  over  to  him  on  his  sole  and  unauthorized 
receipt^ 

§  119.  Husband's  Control;  Biizlng  Wife's  Property  or  Keeping 
it  Distinct.  —  The  greatest  source  of  perplexity,  in  truth,  in  these 
married  women's  acts,  arises  out  of  the  effort  at  elimination  of 
a  husband's  control  in  his  wife's  statutory  property;  for  here 
the  safeguards  usual  in  equitable  trusts  are  wanting.  Nor  are 
States  agreed  in  the  course  to  pursue,  since  the  policy  in  one  is 
to  emancipate  the  wife  from  property  restraints,  while  another 
grudges  the  change  as  tending  to  strip  the  husband  of  his  mat- 
rimonial rights.  A  married  woman,  in  order  to  preserve  her 
separate  property,  should  keep  it  distinct  from  that  of  her  hus- 
band ;  and  especially  does  the  rule  hold  true  in  States  where 
pi*esumptions  are  against  her  exclusive  right.  Thus  it  is  held 
that  if  a  married  woman  willingly  allows  what  she  might  have 
retained  as  her  separate  property  to  be  so  mixed  into  a  common 
mass  with  that  of  the  husband  as  to  be  undistinguishable,  or 
acquiesces  in  leaving  it  so,  it  must,  as  to  her  husband's  creditors, 
be  treated  as  relinquished  to  him.^  So,  too,  land  or  other  prop- 
erty bought  by  the  husband  with  his  wife's  money,  but  in  his 
own  name,  and  without  any  agreement  that  the  purchase  shall 
be  to  her  separate  use,  or  the  title  taken  in  her  name,  will  not, 
as  a  rule,  as  presumptions  have  ruled  hitherto,  be  treated  as  her 
separate  property.^  If  certain  property  be  purchased  in  part 
from  her  own  funds,  and  in  part  from  her  hiisband's,  whatever 
the  form  of  the  investment,  her  title  extends  only  to  the  amount 
of  her  investment^    But  an  equitable  principle  is  sometimes 

^  AliteTf  if  the  hosband's  receipt  was  v.  Scruggs,  94  17.  S.  22 ;  Sajre  o,  TVeil, 

anthorized  by  the  wife.    HobeDsack  v,  94  Ala.  466. 

HaUman,  17  Fenn.  St.  154.    Some  of  *  Kidwell  v.  Kirkpatrick,  70  Mo.  214. 

the  local  statutes  are  held  not  to  re-  *  Hopkins  v,  Carej»  23  Miss.  54; 

strain  the  husband  from  collecting  and  Worth  v.  York,  13  Ired.  206 ;   Haines 

reducing  to  possession  his  wife's  choses  v,  Haines,  54  HI.  74 ;  Hardin  u.  Darwin, 

inaction,    Clark  v.  Bank  of  Missouri,  66  Ala.  5.5.    Under  Maine  statutes,  prop- 

47  Mo.  17.  ertj  conveyed  to  a  married  woman,  but 

*  Glover  v,  Alcott,  II  Mich.  470;  wholly  or  partly  paid  for  by  her  hns- 

Gross   V.    Reddy,   45   Penn.  St.  406 ;  band,  may  be  reached  by  the  husband's 

Kelly  V.  Drew,  12  Allen,  107;  Cham-  creditors  to  the  extent  of  his  interest, 

hers  V.  Richardson,  57  Ala.  85 ;  Humes  Call  v.  Perkins,  65  M&  439.    And  see 

Bowen  v.  McKean,  82  Mo.  594. 
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applied,  where  the  funds  thus  mingled  cannot  be  identified,  to 
allow  the  wife  to  charge  the  new  investment  to  the  extent  of 
her  money  which  is  traceable  into  it.^ 

On  the  other  hand,  where  the  husband  has  kept  his  wife's 
funds  distinct  from  his,  though  changing  investments  from 
time  to  time,  and  preserved  the  ear-marks,  so  to  speak,  her 
right  to  claim  the  property  from  his  estate,  upon  surviving  him, 
has  been  and  is  likely  to  be  strongly  asserted.^ 

So  discordant  is  our  married  women's  legislation,  however, 
that  in  New  York,  where  presumptions  lean  strongly  to  the 
wife's  side,  it  is  held  that  if  household  furniture  belonging  to  a 
wife,  and  acquired  from  her  father,  is,  with  her  consent,  taken 
to  the  common  dwelling,  mingled  with  the  husband's  furniture, 
and  used  therewith  for  the  common  household  purposes,  it  does 
not  thereby  become  her  husband's  property,  but  the  title  re- 
mains in  her.^  This  doctrine,  however,  is  applied  as  between 
the  wife  or  her  assignee,  and  the  husband  himself ;  ^  and  as  to 
bona  fiic  third  parties  for  value  without  notice,  the  assertion  of 
a  wife's  title  as  against  those  who  have  given  credit  to  a  hus- 
band in  possession  requires  the  nicest  discrimination  on  the 
part  of  the  court  Property  bought  by  a  husband  with  money 
belonging  to  his  wife  will  in  general  be  presumed  to  be  his  own 
until  the  contrary  is  shown ;  *  and  even  property  bought  by  the 

1  Springfield  Inst.  v.  Copeland,  160  *  Fowler  v.  Rice,  31  Ind.  358  ;  Rich- 
Mam.  380.  The  inclination  of  the  ardson  v.  Merrill,  32  Vt.  27 ;  McCowan 
latest  cases  is  to  protect  the  wife's  por-  v.  Donaldson,  128  Mass.  169  ;  Schooler, 
tion  of  the  investment  against  the  has-  Has.  &  Wife,  §  219,  and  nameroas  cases 
hand  or  his  creditors  in  cases  of  mixture  cited. 

anless,  in  the  latter  instance,  she  hns  .     >  Fitch  r.  Rathban,  61  N.  Y.  579. 
actirelj*  misled  others.    158  Penn.  St         ^  76.     Under  a  Rhode  Island  stat- 

80;  Tonng  p.  Swift,  153  Penn.  St.  352 ;  nte  '*  household  famitnre  "  of  the  wife, 

Bloomingdale  r.  Chittenden,  75  Mich,  snch  as   a   sewing-machine   or   piano 

305;  Schroeder  v.  Loeber,  75  Md.  195;  cannot  be  transferred  by  the  hasband 

Fizette  r.  Fizette,  146  SI.  328;  Scratch-  except  by  a  writing  in  which  the  wife 

field  r.  Santer,  119  Mo.  615;  116  Mo.  joins.     13  R.  I.  25.    Fnrnitare  ased  in 

169.    A  gift  to  hasband  of  wife's  capi-  famishing  a  hotel  for  business  is  not 

tal  is  thus  less  readily  inferred  than  a  to  be  readily  considered  the  separate 

trost.      Hammond  v.  Bledsoe  (1894),  property  of  the  wife,  as  against  a  has- 

Ind.;  146  111.635.    Wliere  land  is  con-  band's  creditors.    18  Fla.  707.    See  65 

yeye'd  to  hasband  and  wife  jointly,  each  Iowa,  178.    A  wife  gains  no  title  ad- 

is  presumed  to  hare  paid  one-half  the  verse  to  her  hasband  in  property  jointly 

purchase-money.    86    Mich.    297;    Al-  possessed.    89  Ala.  283, 371. 
brecht  Rt^  136  N.  Y.  91.    See  §  193.  »  Moye  v.  Waters,  51  Ga.  13.    But 
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husband  with  money  from  the  wife,  which  is  placed  in  his 
hands  ibr  such  investment  in  his  name  and  for  his  benefit,  is 
liable  to  seizure  for  his  debts,  notwithstanding  she  borrowed  tlie 
money.^  A  wife  may  have  an  equitable  right  to  pursue  her 
funds  invested  by  her  husband,  while,  until  this  right  is  as- 
seited,  the  husband  retains  a  legal  title  of  which  a  1)ona  fdt 
transferee  for  value  may  perhaps  avail  himself  by  way  of  a 
countervailing  equity.^ 

§  120.  Husband  aa  Wife's  Trustee  lH  this  Connection.  —  The 
husband,  while  the  marriage  relation  lasts,  may  hence  become 
bound  as  trustee  of  his  wife's  statutory  separate  estate,  real  or 
personal,  not  only  by  express  appointment,  but  through  impli- 
cation, as  under  the  equity  rule.^  In  certain  States,  such  as 
Connecticut  and  Alabama,  the  husband  is  specially  designated 
by  statute  as  his  wife's  trustee,*  —  a  peculiarity  of  legislation 
which  is  attended  with  peculiar  consequences  as  to  the  legal 
title  of  such  property.  And  since  the  opportunities  afforded 
him  for  mixing  up  her  property  with  his  are  very  great,  in  the 
present  raw  age  of  our  married  women's  legislation,  we  often 
find  her,  upon  surviving  him,  a  general  creditor  against  his 
estate,  or  the  claimant  of  a  trust  fund  which  cannot  easily  be 
identified.^     Unlike  the  wife*s  separate  estate  in  equity,  the 

eee   Dext  c.  as  to   his  agency ;   also  ^  Sherwood  v.  Sherwood,  32  Conn. 

I  120  a.  1 ;  Manfa  r.  Marsh,  43  Ala.  677;   73 

^  Nelson  v.  Smith,  64  HI.  394.  Ala.  580.    The  personal  property  of  a 

'  See  Holly  v.  Floumoy,  54  Ala.  99.  married  woman,  which  is  hy  the  statute 

A  third  party  acting  in  bad  faith  to-  vested  in  the  hnsband  as  her  trustee, 

wards  the  wife  cannot  claim  as  against  is  not  in  legal  strictness  her  sole  and 

her.    75  Mich.  305.    Nor  one  who  did  separate   estate,    nnless   the    husband 

not  make  prudent  inquiry.    45  Minn,  transfers  it  to  the  wife,  or  relinquishes 

294.    And  st^e  Brick  v.  Campbell,  122  his  right  with  regard  to  it.    Williams 

N.  Y.  337.  r.  King,  43  Conn.  569.    See  60  Conn. 

But  the  wife  is  estopped  by  her  own  478. 

acts;  as  where  she  lets  her  husband  The  husband  may  sue,  "as  trustee 

take  her  money  and  delays  long  ask-  of "  his  wife,  to  recover  rents,  income, 

ing  an  account.    135  HI.  482 ;  136  Penn.  and  profits  of  his  wife*s  statutory  sep- 

St.  58S;  77  Wis.  557;  Smith  &.  Tur-  arate  estate.    Bentley  o.  Simmons,  51 

ley,  32  W.  Va.  14.  Ala.  165. 

«  Walter  v.   Walter,  48  Mo.  140;  »  Martin  v.    Curd,    1    Bush,    327; 

Hall  r.  Creswell,  46  Ala.  460 ;  Wood  v.  Hause  v.  Gilger,  52   Penn.  St    412; 

Wood,  83  N.  Y.  575  ;  Patten  v.  Patten,  Fowler  r.  Rice,  81  Ind.  258. 
75  111.  446;  Hammons  v.  Henfre<  84 
Mo.  332 ;  Camp  v.  Smith,  98  Ind.  409. 
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separate  property  of  a  married  womac  under  American  statutes 
seems  sometimes  to  retain  its  qualities  after  her  death,  so  that 
her  administrator  often  claims  it  against  her  surviving  hus- 
band.^ It  would  appear  that  in  general  the  agency  of  the 
husband  in  selling,  exchanging,  or  managing  his  wife's  separate 
statutory  property  may  be  previously  conferred,  or  ratified  after- 
wards by  the  wife.' 

§  120  a.  Fresuipptionv  as  to  Separate  Property  under  these 
Acts.  —  We  must  here  bear  in  mind  that  the  married  women's 
acts  have  reference,  not  to  the  wife's  property  in  the  mass,  but 
to  property  suitably  acquired  by  her  in  certain  instances  by 
way  of  exception  to  the  old  rule  of  coverture.  Broad,  there^ 
fore,  as  they  may  often  appear,  these  statutes  are  considerably 
restrained  by  judicial  construotion  and  the  application  of  pre- 
sumptions. In  Massachusetts,  Maine,  California,  Wisconsin, 
Illinois,  and  other  States,  the  presumption  is  still,  or  was  lately, 
in  absence  of  suitable  words  or  circumstances  manifesting  an 
intent  on  the  part  of  those  interested  to  claim  the  benefits  of 
the  statute,  that  a  married  woman's  property  belongs  to  her 
husband  as  at  the  common  law ;  so  that  his  possession  of  the 
property,  undisputed  and  unexplained,  or  even  a  visible  pos- 
session thereof  in  connection  with  his  wife,  would  give  him 
the  marital  dominion.^  In  Pennsylvania  the  courts  were  at 
first  disposed  to  rule  otherwise,  but  they,  too,  presently  settled 
upon  the  same  presumption.^     On  the  other  hand,  the  New 

1  Leland  v.  Whitaker.  23  Mich.  324.  pnn^ptively  his.  Morelaod  v.  Myall,  14 
*  Lichtenherger  v.  Graham,  50  Ind.  Bnsh,  474 ;  152  Mass.  203.  But  cf. 
288.  See  next  c.  The  wife  maj  have  UiU  v.  Chambers,  30  Mich.  422. 
her  separate  property  placed  in  a  tros-  ^  Gf.  Camber  v.  Camber,  1 8  Peni). 
tee's  control,  so  as  to  exclude  her  hns-  St.  363 ;  Winter  v.  Walter,  37  Penn. 
band.  Kirkpatrick  v.  Clark,  132  111.  342.  St.  157  ;  Bear's  Administrator  v.  Bear, 
s  Eldridge  v.  Preble,  34  Me.  148 ;  33  Penn.  St.  525 ;  Cault  v,  Saffin,  44 
Smith  V.  Henry,  35  Miss.  369 ;  Alver-  Penn.  St.  307 ;  with  Coodyear  v.  Bum- 
son  p.  Jones,  10  Cal.  9  ;  Clark  v.  Patter-  bangh,  13  Penn.  St.  480.  And  see 
son,  158  Mass.  388;  Farrell  v.  Patterson,  Curry  v.  Bott,  53  Penn.  St.  400.  But 
43  111  52 ;  71  Illinois,  307 ;  Stanton  v.  a  change  of  statute  in  1887  changed 
Kirach,  6  Wis.  338;  Smith  v.  Hewett,  once  more  the  rule  154  Penn.  St.  258. 
13  Iowa,  94.  Contra,  Johnson  v.  Run-  Under  the  law  of  Tennessee,  direct  gifts 
yan,2]  Ind.  115;  Stewart  t?.  Ball,  33  Mo.  to  the  wife  enure  to  the  husband,  un- 
1.54.  While  a  husband  and  wife  both  less  the  separate-estate  intention  is 
live  on  her  land  held  as  general  estate,  clearly  expressed.  Ewing  v.  Helm,  2 
the  possession  of  the  products  is  pre-  Tenu.  Ch.  368. 
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York  courts  approve  the  new  system  to  its  widest  extent,  thus 
far ;  and  it  would  appear  that  married  women  in  that  State  are 
well-nigh  emancipated  altogether  from  marital  restraints,  so 
far  as  concerns  their  property,  while  the  husband's  own  rights 
therein  are  exceedingly  precarious.^  And  our  constant  diffi- 
culty in  asserting  a  principle  is  that  changes  in  all  married 
women's  acts  tend  in  the  direction  of  making  her  more  and 
more  independent  in  her  property  relations.  Where  the  in- 
vestment  stands  clearly  in  the  wife's  name,  the  latest  tendency  is 
in  this  country  to  deem  it  prima  facie  her  independent  property 
without  requiring  the  use  of  such  words  as  '^ separate"  to 
exclude  the  husband.^ 

To  ascertain  as  a  fact  whether  the  ownership  be  in  wife  or  hus- 
band, evidence  of  how  the  matter  was  understood  and  treated 
between  the  spouses  may  be  quite  essential  ;^  for  a  sort  of  joint 
possession  on  their  part  is  often  the  practical  situation  of  the 
case>  And  thus  does  one  State  regard  the  wife's  right  to  her 
own  acquisitions  as  the  rule,  and  another  as  the  exception.  In 
New  York,  since  the  passage  of  the  married  women's  acts, 
there  is  no  presumption  that  the  husband  is  in  occupation  of 
his  wife's  lands ;  and  where  ejectment  is  brought  to  recover 

^  Peters  o.  Fowler,  41    Barb.  467;  where  the  rights  of  creditors  are  in- 

Knapp  V.  Smith,  27  N.  Y.  277.     See  volved.     Bnt  this  is  not  possible  with 

also  42  Ark.  62 ;  80  Mo.  626 ;  Schmidt  reference  to  the  personal  goods  of  a 

t;.  Schmidt  (1894),  Minn.;  38  Neb.  61  ;  married  woman.     She  cannot  have  or 

45  Minn.  298 ;  Stewart  v.  FeUows,  128  use    her   property   exclusively,  auless 

111.  480.  she  lives  apart  from  her  hnsband.    It 

>  Qualter's  Estate,  147  Fenn.  St.  124 ;  was  not  the  intention  of  the  legislatare 

Long  V.  McKay,  84  Me.  199.  to  compel  a  separation  in  order  to  save 

s  Hill  V.  Chambers,  30  Mich.  422-  the  wife's  rights;   but  if  the  rule  of 

In  this  State  the  obvious  inclination  is  exclusive  possession  were  adopted,  the 

to  determine,  not  by  presumptions  or  statute  would  be  inoperative  as  long  as 

inferences,  but  upon  the  facts.    lb.  they  live  together.    Bnt  this  shows  how 

*  Camber  v.  Gamber,  18  Fenn.  St.  necessary  it  is  to  demand  the  clearest 

363.    And  see  Kenney  v.  Good,  21  Fenn.  proof   of  the    wife's    original    right." 

St.  349.    As  the  rule  is  usually  ex-  Gamber  v,  Gamber,  supra.    The  prin- 

pounded,    presumptions    bear    heavily  ciple  that  possession  of  personal  prop- 

against  the  wife  in  contests  of  title,  but  erty  is  prima  facie  proof  of  ownership 

more  especially  where  the  rights  of  a  applies  to  a  wife's  separate  property, 

husband's  creditors  are  affected  by  the  whether  the  possession  be  in  her,  in  her 

decision.     "  Between  strangers,"  it  is  hnsband  as  trustee,  or  in  both  jointly, 

observed  in  a  Fennsylvania  case,  "open,  in  recognition  of  her  righL     72   Ala. 

visible,  notorious,  and  exclusive  posses-  406. 
sion    is  the  test  of  title  in  all  cases 
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possession  of  such  lands,  whether  she  was  occupying  them  at 
the  commencement  of  the  action,  or  had  given  to  her  husband 
the  possession,  is  to  be  determined  as  a  question  of  fact.^  A 
gift  of  the  income  of  the  wife's  property,  where  her  husband 
manages  it,  will  be  more  readily  presumed  than  a  gift  to  him  of 
the  corpus ;  and  income  from  both  spouses  goes  often  thus  for 
family  and  household  expenses.' 

§  121.  Schednle  or  Inventoxy  of  "Wife's  Property.  — The  re- 
quii*ement  in  a  few  States  is  that  the  wife's  separate  property 
shall  be  scheduled  or  inventoried  in  order  to  receive  legal  pro- 
tection for  her  separate  benefit.^  If  some  schedule  or  registry 
system  were  practicable  to  make  the  wife's  property  distin- 
guishable by  third  parties  from  her  husband's,  it  would  relieve 
the  situation  from  much  fraud  and  uncertainty. 

§  122.  Statntoxy  and  Equitable  Separate  Property.  —  In 
New  York,  Mississippi,  and  Pennsylvania  it  is  held  that  the 
married  women's  act  does  not  oust  the  original  jurisdiction  of 
courts  of  equity  in  cases  affectiug  the  separate  estates  of  married 
women.^    Our  marital  legislation,  in  other  words,  applies  solely 

^  Martin  t;.  Rector,  101  N.  Y.  77.  considerable  construction  in  the  courts, 

Cf.  §  89.    And  see  131  N.  Y.  211.  appears  to  have  finally  been  repealed 

3  Haver's  Estate,  140  Fenn.  St.  420.  in  Iowa.    Schmidt  t;.  Holtz,  44  Iowa, 

Under  our  latest  married  women's  448.     And    elsewhere   schedules    are 

acts,  the  courts  are  less  than  ever  dis-  treated  as  not  indispensable.    42  Ark. 

posed  to  presume  that  a  husband  who  62. 

receives  a  fund  of  his  wife's  takes  it  to  *  Mitchell  v.  Otey,  23  Miss.  236 ; 
himself  as  his  own  by  virtue  either  of  Colvin  u.  Currier,  22  Barb.  371  (Strong, 
marital  authority  or  as  an  intended  gift  J.,  dissenting.)  See  the  recent  case  of 
from  her.  He  is  rather  supposed  to  re-  Wood  v.  Wood,  83  N.  Y.  575,  where 
ceive  it  as  her  trustee  or  managing  Folger,  C.  J.,  observes  that  the  married 
a^nt  and  to  be  accountable  accordingly,  women's  acts,  by  their  own  operation, 
Worniley's  Estate.  101  Penn.  St.  101 ;  changed  the  wife's  capacity  to  hold  a 
Chadboum  v.  Williams,  45  Minn.  298 ;  separate  estate  as  a  matter  of  equity 
Dnggan  v.  Wright,  157  Mass.  228.  But  into  a  legal  estate.  So,  too,  in  a  Mich- 
cf.  139  111.  424.  All  such  presumptions,  igan  case,  it  is  observed  that,  as  re- 
in one  direction  or  the  other,  yield*  to  gards  the  wife's  individual  property, 
evidence  of  the  facts.  See  157  Penn.  the  married  women's  legislation  has 
St.  246.  done   little  more  than  to   give  legal 

*  Price  17.  Sanchez,  8  Fla.  136 ;  rights  and  remedies  to  the  wife,  where 
Humphries  v.  Harrison,  30  Ark.  79;  before,  by  settlement  or  contract,  she 
Selover  v.  Commercial  Co.,  7  Cal.  266 ;  might  have  established  corresponding 
I^  Gierse  v.  Moore,  59  Tex.  470 ;  equitable  rights  and  remedies.  Snyder 
Schouler,  Hus.  &  Wife,  f  222.  This  v.  People,  26  Mich.  106.  And  see  Claw- 
registry  law,  after  having  caUed  for  son  r.  Clawson,  25  Ind.  229.    That  this 
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to  the  wife's  statutory  separate  estate,  and  a  separate  equitable 
estate  may  still  be  created  by  deeds  of  trust  or  otherwise,  sub- 
ject to  the  same  rules  of  equity  as  heretofora^  But  in  case  of 
doubt  the  preference  appears  to  be  in  favor  of  a  statutory 
separate  estate.^ 

§  123.  American  Bquitj  Dootrlne  ;  Tnutee  for  Separate  Prop- 
erty. —  Doubtless  the  married  women's  acts  have  given  a  fresh 
impulse  to  the  equitable  protection  of  married  women's  prop- 
erty, which,  as  we  have  stated,  had  been  quite  sparingly  exercised 
in  the  United  States  prior  to  the  first  legislative  enactments  on 
this  subject.  Where  the  separate  use  has  been  recognized  and 
enforced  at  all,  the  strict  American  rule  was  always  borrowed 
from  that  of  England.  And  the  latest  cases  show  an  increas- 
ing liberality  to  the  wife  in  our  courts  of  equity.  Thus  it  has 
been  fi^equently  said  that  the  wife's  separate  estate  requires  no 
trustee  to  sustain  it^  For  when  no  other  trustee  is  interposed* 
the  courts  of  chancery  are  prepared  to  treat  the  husband  as 
such  by  virtue  of  his  possession  and  control  of  the  fund.^  And 
one  may,  by  his  acts,  make  himself  a  trustee  sub  modo  to  sup- 
port the  wife's  separate  use.^    Even  a   purchaser,  still  more  a 

legislation,   properly   so    called,    does  often  created  bj  a  deyiae  or  wiU,  or 

not  profess  to  operate  npon  the  fam-  under  a  marriage  settlement, 
ilj    relation,  or  take  from    the    hoa-         ^  Bolman  v.  Overall,  86  Ala.  16S. 

band   his   marital    rights,   except   as  Loeb  v.  McCoUoagh,  78  Ala.  533,  OYer> 

pertaining  to  property,  is    frequently  rules  Turner  v,  Kelly,  70  Ala.  85,  as  to 

insisted  upon.     Snyder  v.  People,  26  the  couTersion  of  the  former  into  the 

Mich.  105.  latter  by  marital  consent. 

"The    estate   thus   assured   to   the         *  McRennan  v,  PhiUips,  6  Whart. 

wife,"  aa  a  Pennsylvania  case  well  ob-  571 ;  Thompson  v.  McKusick,  3  Humph, 

serves,  "18  only  analogous  to  the  equi-  631;    Fellows  v.  Tann,    9  Ala.    999; 

table  separate  estate,  and  is  seriously  Trenton  Banking  Co.  v.  Woodruff,  I 

modified  by  the  fact  that  she  has  no  Green  Ch.  117. 

trustee  separate  from  her  husband ;  and         *  Boykin  v.  Ciples,  3  Hill,  Ch.  200 ; 

that  he,  therefore,  as  the  legal  guar<  Hamilton  v.  Bishop,  8  Yerg.  33 ;  Wal- 

dian  of  her  rights,  necessarily  becomes  lingsford  9.  Allen,  10  Pet.  583 ;  Porter 

in  a  large  sense  her  trustee,  but  without  v.  Bank  of  Rutland,  19  Vt.  410 ;  Schou- 

all  of  the  law's  suspicion  of  his  dealing  ler,  Hus.  &  Wife,  §  224,  and  cases  cited ; 

with  the  trust  property,  for  the  com-  Pepper  v.  Lee,  53  Ala.  33 ;  Richardson 

munity  of  interests  and  sympathies  of  i^.  Stodder,  100  Mass.  528.    And  thus  is 

husband  and  wife  forbid  this."    Lowrie,  the   statute   of   limitations   prevented 

C.  J.,  in  Walker  v.  Reamy,  36  Penn.  St.  from  barring  the  wife's  claim  upon  him. 

410,  414.  89  Ky.  314. 

i  MacConnell  v.  Lindsay,  131  Penn  ^  Sledge  v,  Clopton,  6  Ala.  589. 

St.  476 ;  88  Ala.  431.    Such  trusts  are 
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volunteer,  taking  possession  of  the  trust  property,  with  a  notice 
of  the  trusty  will  be  made  a  trustee  in  chancery.^ 

§  124.  Bqultj  Doctrine ;  How  Separate  Use  Created.  -*  So, 
too,  an  intention  clearly  manifested  to  create  a  separate  estate 
has  always  been  deemed  necessary  in  our  courts,  in  order  to 
exclude  the  husband's  marital  rights.  The  mere  intervention 
of  a  trustee  is  insufficient'  The  language  employed,  if  language 
be  necessarily  relied  on,  must  be  suitable.'    And  provisions  for 

^  Jackson  v.  McAIiley,  Speeis,  £q.  EUis  v.  Woods,  9  Rich.  Eq.  19;  Ozley 

808 ;  Frj  V.  Frj,  7  Paige,  Ch.  461.  r.  Ikelheimer,  26  Ala.  332. 

*  Hunt  V.  Booth,  1  Freem.  Ch.  215;  No  specific  words  ure  needful  if  the 
Evans  v.  Knorr,  4  Rawle,  66;  Taylor  intention  clearly  appears.  81  Ky.  129, 
V.  Stone,  13  S.  &  M.  653 ;  Schooler,  308.  In  a  conveyance  to  a  married 
Uns.  &  Wife,  §  225.  woman  a  separate  equitable  estate  may 

*  Thus,  in  North  Carolina,  the  words,  be  created  by  words  used  only  in  the 
**  for  her  nse,"  have  been  held  sufficient  habendum  clause.  Turner  v.  Kelly,  70 
to   exdnde   the    husband's   dominion.  Ala.  85.    Cf.  39  Ark.  434. 

Steel  0.  Steel,  1  Ired.  Eq.  452.  So,  too,  Trust,  to  pay  income  to  a  wife  "  foi 
the  words,  *'  for  the  entire  use,  benefit,  and  during  the  joint  lives  of  her  and 
profit,  and  advantage."  Heathman  v.  her  husband,  taking  her  receipt  there- 
Hall,  3  Ired.  Eq.  414.  But  in  South  for,"  is  held  to  give  her  a  sole  and  sep- 
Carolina,  the  words,  for  **  the  use  of  his  arate  estate  in  the  income.  Charles  v. 
wife,"  are  held  insufficient  Tennant  v»  Coker,  2  S.  C.  n.  s.  122.  Trust  to 
Stoney,  1  Rich.  £q.  222;  M'Donald  v,  ''exclusive  use,  benefit,  and  behoof"  is 
Crockett,  2  McC.  Ch.  130.  In  Ken-  held  sufficient  to  create  a  separate  use. 
tncky  the  words, "  for  her  own  proper  WilliamR  v.  Avery,  38  Ala.  115.  So, 
use  and  benefit,"  are  held  sufficient  too, "  for  her  own  use  and  benefit,  in-* 
Griffith  V.  Griffith,  5  B.  Monr.  113.  dependent  of  any  other  person."  Wil- 
Such,  too,  seems  to  have  been  the  rule  in  Uajns  v.  Maull,  20  Ala.  721 ;  Ashcraft 
iilabama.  Warren  r.  Halsey,  1  S.  &  M.  v.  Little,  4  Ired.  Eq.  236.  So,  too,  "  ab- 
Ch.  647.  And  see  131  Penn.  St.  476 ;  solutely,"  in  a  suitable  connection. 
150  Penn.  St.  275 ;  Hays  v.  Leonard,  155  Brown  v.  Johnson,  17  Ala.  232 ;  Short 
Penn.  St.  474.  The  words,  "to  the  use  v.  Battle,  52  Ala.  456.  So,  too,  "to  be 
and  benefit,"  are  held  sufficient  in  Ten-  for  her  own  and  her  family's  use  during 
nessee.  Hamilton  v.  Bishop,  8  Yerg.  her  natural  life."  Heck  t;.  Clippenger, 
33.  So,  in  Alabama,  words  importing  5  Penn.  St.  385 ;  Hamilton  v.  Bishop, 
enjoyment  "  without  let,  hindrance,  or  8  Yeig.  33.  Or,  **  for  the  use  and  bene- 
molestation  whatever."  Newman  v,  fit  of  the  wife  and  her  heirs."  Good  v, 
James,  12  Ala.  29.  And  where  one  Harris,  2  Ired.  Eq.  630.  But  cf.  Vail 
clause  of  a  will  applies  the  words,  "  in  v.  Vail,  49  Conn.  52.  Or,  "  not  to  be 
trust  for  the  separate  use,"  to  certain  sold,  bartered,  or  traded  by  the  hns- 
property,  and  another  applies  to  certain  band."  Woodrum  v.  Kirkpatrick,  2 
property  the  words  "  in  trust "  only,  the  Swan,  218;  Clarke  v.  Windham,  12 
separate  use  may  by  construction  em-  Ala.  798. 

brace  the  whole.     Davis   v.  Cain,  1  On  the  other  hand,  there  is  authority 

Ired.  Eq.  304.    The  word  "  exclusively  "  against  permitting  such  expressions  as 

in  the  wife's  favor  is  held  to  exclude  the  these  to  create  the  separate  use :  "  for 

husband.     Gould  v.  Hill,  18  Ala.  84.  the  use  and  benefit  of."    Clevestine's 

So,  too,  "to  be  hers  and  hers  only."  Appeal,  15  Penn.  St.  499;   Fears  v, 
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the  sole  and  separate  use,  support,  and  maintenance  of  a  wife 
and  children  are  frequently  sustained,  though  the  trust  does  not 
vest  their  respective  interests  consecutively.*  As  in  England, 
our  courts  permit  an  estate  to  be  so  settled  on  an  unmanied 
female  as  to  exclude  the  marital  rights  of  any  future  husband.^ 

On  the  whole,  it  is  apparent  that  there  is  much  contrariety 
in  the  decisions,  so  far  as  relates  to  technical  expression.  Courts 
of  equity,  as  such,  will  not  deprive  the  husband  of  his  legal 
rights  upon  any  doubtful  construction  of  language.'  But  the 
question  relates  rather  to  intention,  to  substance,  and  not  literal 
expression ;  and  any  language  is  now  deemed  usually  sufficient, 
whatever  the  technical  words,  which  clearly  expresses  the  intent 
to  create  a  separate  estate  for  the  wife,  independently  of  her 
husband's  control.* 

In  the  courts  of  this  country,  moreover,  the  statute  policy  is 
found  to  supplement  equity.  As  a  general  rule  an  equitable 
trust  by  instrument  requires  the  construction  of  that  instrument 

Brooks,  12  Ga.  198  ;  Tennant  r.  Stoney,  limited  bj  words  excluding  the  hus- 

1  Rich.  £q.  222;   Front  v.  'Rohy,  15  band's  marital  rights,  is  not  the  wife's 

Wall.   471 ;    Merrill    v.    Bnllock,    105  separate  estate.    Hubbard  v.  Bagbee, 

Mass.  486 ;   Golshaber  v.  Hairman,  2  58  Vt.  1 72.    Nor  does  a  deed  in  ordi- 

Bnsh,  320.    Or,  to  the  wife  "in  her  narj  form  confer  a  separate  estate  in 

own  right,"  as  in  the  English  cases,  equity.      20  Ela.  940.    Nor  does  the 

lb. ;  supra,  §  105.    Or,  "  for  the  joint  use  mere  intervention  of  a  trustee.    66  Ala. 

of  husband  and  wife."    Geyer  v.  Branch  476, 547.    And  see  42  Ark.  503 ;  81  Ky. 

Bank,  21    Ala.  414.      Cf.  Charles    v.  308;  104  Penn.  St.  567;  131  Penn.  St. 

Coker,  2  S.   C.   n.  s.   122.    See  post,  256;  107  Mo.  422. 

ch.  14,  as  to  conveyances  to  husband  But  the  words,  to  the  wife's  "  sole 

and  wife.    Or,  "  to  her  and  the  heirs  of  and  separate  use,"  are  most  commonly 

her  body  and  to  them  alone,"  and  sim-  applied.    Or,  "  solely  for  her  own  use." 

ilar  expressions.    Clevestine's  Appeal,  See  last  c,  §  105.     Or,  "  for  the  sole 

15  Penn.  St.  499 ;  Bryan  v.  Duncan,  11  use  and  benefit  of."    Schouler,  Hus.  & 

Ga.   67;  Foster  v,  Kerr,  4  Rich.  £q.  Wife,  §§226,227,  and  cases  dted;  82 

390.    Or  where,  instead  of  restraint  of  Ky.  129. 

husband's  right  of  disposition,  is  stated  ^  Good  v.  Harris,  2  Ired.  Eq.  630; 

a  mere  exemption  from  liability  for  his  Hamilton  v.  Bishop,  8  Yerg.  33 ;  An- 

debts.     Harris  v.   Harbeson,  9  Bush,  derson  v.  Brooks,  1 1  Ala.  953. 

397 ;    Gillespie  v.  Burlinson,  28    Ala.  ^  Beaufort  v.  Collier,  6  Humph.  487 ; 

551.    But  see  Young  t;.  Young,  3  Jones  O'Kill  v.  Campbell.  3  Green  Ch.  13; 

£q.  266.  Or,  to  some  one's  wife,  without  Ordway  v.  Bright,  7  Heisk.  681. 

further  exclusive  description.    Moore  &.  'Buck  v.  Wroten,  24  Gratt.  250; 

Jones,  13  Ala.  296;   Fitch  v.  Ayer,  2  Bowen  v.  Sebree,  2  Bush,  1 1 2. 

Conn.  143 ;  Shirley  i\  Shirley,  9  Paige,  *  See  Prout  v.  Roby,  15  Wall.  471 ; 

364.    A  gift  by  will  of  a  farm  and  the  Gaines  v.  Poor,  3  Met.  (Ky.)  503. 
personal  propertv  on  it  which  is  not 
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to  operate.  But  this  does  not  necessarily  conclude  the  wife.  For 
while  an  equitable  separate  estate  is  created,  where  the  intent 
to  exclude  the  marital  rights  of  the  husband  clearly  and  un- 
equivocally appears  from  the  force  and  certainty  of  the  terms 
employed,  the  local  statute  may  intervene  where  the  intent  is 
doubtful,  equivocal,  or  open  to  speculation,  and  fix  the  char- 
acter of  the  estate  as  the  wife's  separate  statutory  and  legal 
estate.^  On  the  other  hand,  a  conveyance  or  trust  duly  created 
for  a  married  woman's  separate  benefit,  and  duly  expressed,  is 
to  be  regarded  as  her  equitable  rather  than  her  statutory 
estate.* 

§  125.  Equity  Doctrine  ;  Acquisition  by  Contract ;  Produce 
and  Income.  —  A  married  woman  cannot  by  contract  acquire 
any  property  to  her  separate  use ;  but  the  benefit  of  her  con- 
tract, if  any,  enures  to  her  husband.* 

The  savings  of  the  interest  arising  from  the  separate  estate  of 
a  married  woman  are  as  much  separate  property  as  the  princi- 
pal, unless  she  has  suffered  them  to  pass  under  her  husband's 
marital  control.  And  property  purchased  with  such  savings 
belongs  to  her  and  continues  subject  to  the  same  rules.^  But 
furniture  purchased  by  the  wife  with  the  income  of  her  sepamte 
estate,  and  mixed  with  the  furniture  of  the  husband,  becomes 
presumably  the  property  of  the  husband,  unless  it  was  under- 
stood between  them,  at  the  time  of  the  purchase,  that  the  prop- 
erty should  be  kept  by  him  as  her  trustee  merely ;  *  for  it  is 
both  natural  and  proper  that  the  wife  should  bestow  her  income 
so  as  to  follow  the  common-law  rule,  thus  helping  to  defray  the 
family  expenses  and  maintain  the  household  establishment. 

§  126.  Equity  Doctrine ;  Preserving  Identity  of  Fund.  —  In- 
deed, as  to  mingled  funds  generally,  the  rule  applies  that  equity 
will  not  interfere  where  a  fund  set  apart  for  the  wife's  sole  ben- 

1  Short  V.  Battle,  52  Ala.  456.  *  Lansier  v.  Ross,  1  Dev.  &  Bat.  Eq. 

*  Pepper  i;.  Lee,  53  Ala.  33;  Masson  39.    Bat  see  Finney  v.  Fellows,  15  Vt. 

r.  Trigg,  51  Miss.  172.    As  to  the  ere-  525;   Schouler,  Hus.  &  Wife,  §  250; 

ation  of  parol  trusts  for  separate  use,  supra,  §  116  (statute). 

see  Schonler,  Hus.  &  Wife.  §  228 ;  Por-  *  Merritt  v.  Lvon,  3  Barb.  110 ;  Hort 

ter  0.  Bank  of  Rutland,  19  Vt  410;  v.  Sorrell.   11   Ala    386.     See  Kee  v. 

Spaulding  v.  Daj,  10  Allen,  96;  Wat-  Yasser,  2  Ired.  Eq.  553  ;  supra,  §  106. 

sou  V.  Broaddus,  6  Bush,  328.  ^  Shirley  v.  Shirley,  9  Paige,  363. 
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efit  has  become  mixed  with  other  funds  beyond  the  possibility 
of  identification.^  But,  on  the  other  hand,  the  proceeds  of  a 
transfer  of  the  wife's  separate  property,  which  it  is  understood 
shall  be  the  wife's,  may  be  followed  by  her  in  equity,  provided 
she  can  trace  the  identity^  and  has  acted  consistently  with  her 
claim  of  title,  ev^n  though  the  husband  takes  the  title  in  him- 
self.^ Thus,  if  land  is  bought  with  the  wife's  money  the  land 
in  equity  is  hers  as  to  the  husband  and  his  general  creditors ; 
and  if  land  is  bought  partly  with  his  money  and  partly  with 
hers,  her  just  share  on  a  partition  will  be  protected.^  A  dis- 
tinction may  sometimes  be  requisite  between'  the  case  where  a 
wife  asserts  her  equitable  title  against  her  husband,  and  that 
where  her  title  is  claimed  against  bona  fide  purchasers  from  the 
Imsband,^  having  neither  actual  nor  constructive  notice  of  her 
■  title.* 

§  127.  Bqultj  Doctrine ;  Separata  Use  only  in  Marxled  State  ; 
How  Ambulatory.  —  In  the  United  States,  as  in  England,  the 
separate  estate  in  equity  continues  only  during  the  marriage 
state,  with  probably  similar  qualifications.^  The  husband  sur- 
viving his  wife  has  the  same  rights  in  her  separate  estate  as  in 
her  other  property,  even  though  another  be  appointed  adminis- 
trator.7  The  estate  of  the  trustee,  as  such,  terminates  on  the 
wife's  death.^  And  yet  if  the  husband,  on  survivorship,  is  en- 
titled to  his  wife's  separate  personal  estate  by  virtue  of  his  mari- 
tal rights,  he  must,  in  order  to  obtain  it  from  others,  and  have 
a  firm  title  against  creditors,  take  out  letters  of  administration, 
as  American  cases  hold,  —  at  least  where  antenuptial  debts  of 
the  wife  have  not  been  recovered  during  marriage.® 

1  Back  V.  Ashbrook,  59  Mo.  200.  purport,  to  the  boAband.    S9  Kj.  414; 

«  Dula  V.   Young,    70  N.  C.  450 ;  89  Ala.  544. 
Haden  v.  Ivoj,  51  Ala.  381 ;  Martin  v.         *  See  supra,  §  108. 
Colbum,   88   Mo.  229 ;  63  Iowa,  620 ;         «  Supra,  §  107. 
Mowry  v.  Hawkins,  67  Conn.  453.  ^  Spann  v.  Jennings,  1  Hill,  Ch.  825 ; 

»  Sawyers  o.  Baker,  77  Ala.  461, 472 ;  Good  v.  Harris,  2  Ired.  Eq.  630;  McKay 

MitcheU  v.  Colglazier,  106  Ind.   464.  ».  Allen,  6  Yerg.  44.    And  see  Coonev 

And  see  §  194.  v,  Woodbam,  83  Md.  820,  where  wife 

*  Or  even  as  against  creditors  with-  left  no  issne  sarriring. 
out  notice  in  certain  cases  who  relied  on         *  Bercy  ».  Larretta,  68  Ala.  874. 
the  fund  as  belonging,  according  to  its         •  McKay    ».    Allen,    6    Yerg.    44 ; 
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CHAP.  XX.]  wife's  8BPABATB  PBOPEBTY.  §  129 

Consistently  with  its  intent,  the  separate  use  may  have  an 
ambulatory  operation,  as  under  the  English  rule,  ceasing  when 
the  wife  becomes  a  widow,  and,  if  left  undisposed  of,  reviving, 
supposing  she  marries  again.^  Where  the  trust  for  a  wife's  sole 
benefit  is  expressed  to  be  free  from  the  control  of  "  any  present 
or  future  husband,"  equity  will  not  set  the  trust  aside  on  the 
death  of  a  husband.^  But  it  id  held  in  this  country  that  if  a 
married  woman  having  a  separate  estate  survives  her  husband, 
the  restraints  upon  the  disposal  of  the  estate,  inconsistent  with 
its  general  chamcter,  cease  with  the  coverture.^  Yet  here,  as  in 
England,  the  terms  of  a  conveyance  to  separate  use  may  be  broad 
enough,  as  expressed,  to  bar  out  a  husband  forever.^ 

§  128.  Bqultj  Doctrine ;  Whether  Marital  Obligationa  Affected. 
—  The  English  doctrine  that  the  wife's  separate  estate  is  not 
necessarily  liable  for  her  own  general  or  antenuptial  debts  is 
also  admitted  here.'^  Nor,  in  the  absence  of  an  intention  on 
the  wife's  part  to  make  such  estate  liable,  can  it  be  subjected  to 
her  general  debts  contracted  during  coverture.*  And  in  gen- 
eral the  husband's  obligation  to  maintain  his  wife  and  family 
remains  unafTected  by  the  fact  that  the  wife  holds  separate 
property.' 

§  129.  Bquity  Doctrine ;  Restraint  upon  Anticipation.  —  Amer- 
ican courts  have  seldom  to  consider  clauses  of  restraint  against 
anticipation  or  alienation,'  a  subject  to  which  English  chancery 
courts  have  devoted  so  much  attention.    Bestraiuing  a  wife's 

'  Supra,  §  107.  forever.    Haight  v.  Hall,  74  Wis.  152; 

<  O'KiU  p.  Campbell.  3  Green,  Ch.    §upray  §  107. 

IS.  *  Vanderheyden  r.  Mallorj,  1  Comst. 

<  Smith    r.    Starr,   3    Whart   68;    452. 

Poolej  17.  Webb,  3  Cold.  599 ;  Thomas  ^  Knox  p.  Picket,  4  Desauii.  92  :  Gee 

V.  Harknem,  13  Bush,  23.     See  Perry,  p.  Gee,  2  Dev.  &  Bat.  103;  Haygood  p. 

Trasts,  §  652 ;  Schonler,  Hub.  &  Wife,  Harris,  10  Ala.  291  ;  Curtis  v.  Engel,  2 

§  234.    For  a  peculiarity  in  the  Penn-  Sandf.  Ch.  287.    But  a  disposition  to 

sylyania  rule  as  to  contemplation  of  overthrow  this  harsh  rule  appears  in 

future   marriage,  in    such  trusts,,  see  some  States.    Schonler,  Hus.  &  Wife, 

Schonler,  Hus.  &  Wife,  §234;  Snyder*s  §235;  Dickson  p.  MiUer,  U  S.  &  M. 

Appeal,  92  Pena.  St.  504 ;    Bercy  p.  594.    See  §  134  et  seq. 

Lavretta,  63  Ala.  374.  '  '  Meth.  Ep.  Church  r.  Jaques,    1 

*  A  husband,  «.  ^.,  can  claim  no  Johns.  Ch.  450 ;  Dodge  r.  Knowles,  1 14 

curtesy  on  surviving  the  wife  in  land  U.  S.  430 ;  Baker  p.  Stratton,  52  N.  J. 

conveyed  expressly  to  the  separate  use  L.  277.    But  see  §  144  a. 

of  the  wife  and  her  heirs  and  assigns  *  Supra,  §  1 10. 
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power  to  deal  with  her  separate  property  seems,  in  American 
policy,  too  much  like  denying  her  a  separate  property.  Yet 
there  are  good  grounds  for  such  constraint ;  and  in  various  in- 
stances our  State  courts  find  occasion  to  recognize  such  clauses.^ 
The  restraint  is  held,  as  in  England,  to  apply  equally  to  real  or 
personal  property,  and  to  estates  in  fee  or  for  life.  It  will  come 
into  operation,  like  the  separate  use  to  which  it  is  attached, 
where  a  woman  marries ;  but  it  exists  only  in  the  marriage 
state,  since  one  mi  juris  is  unrestrainable  by  any  such  means 
fram  exercising  the  ordinary  rights  of  ownership,  whether 
widow  or  maiden.^ 


CHAPTER  X. 

THE  wife's  dominion  OVER  HER  EQUITABLE   SEPARATE  PROPERTY. 

§  130.  General  Principle  of  'Wife's  Dominion. — The  right  to 
enjoy  property  carries  with  it,  universally,  as  a  necessary  inci- 
dent, the  right  of  its  free  disposal  All  other  things,  then, 
heing  equal,  we  shall  expect  to  find  that  married  women,  when 
allowed  to  hold  estate  to  their  separate  use,  are  permitted  to 
sell,  convey,  give,  grant,  bargain,  or  otherwise  dispose  of  it; 
and  further,  to  encumber  it  with  their  debts  as  they  please. 
Public  policy  may,  however,  restrain  their  dominion.  Our 
present  discussion  relates  to  the  wife's  dominion  over  her 
equitable  separate  property.  The  wife's  dominion  over  statu- 
tory separate  property,  or  that  held  under  our  married  women's 
acts,  will  be  reserved  for  the  chapter  succeeding. 

§  131.  Wife,  unless  restrained,  has  Full  Pcw^er  to  Dispose. — 
The  clause  of  restraint  upon  anticipation  or  alienation,  and  its 

1  Freeman  t*.  Flood,  16  6a.    528;  ocal  expression  of   intent  to  restrain 

dicta  in  Wilburn  v.  McCalley,  63  Ala.  the  jua  diapmendi,    A  declaration  that 

436 ;  Burnett  v.  Hawpe,  25  Gratt.  481.  the  property  shall  not  be  liable  for  her 

3  Wells  V.  McCaU,  64  Penn.  St.  207;  debts,  &c.,  is  insufficient.     WitseU  r. 

Parker  v.  Converse,  5  Gray,  336.  Charleston,  7  S.  C.  88 ;    Badford    v. 

There  must  be  a  clear  and  unequiv-  Car  wile,  13  W.  Va.  572. 
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important  efifect  upon  the  wife*s  power  of  disposal,  we  have 
already  dwelt  upon.  Apart  from  this,  in  England,  it  is  the 
general  rule,  so  far  at  least  as  concerns  personal  property,  that 
from  the  moment  the  wife  takes  the  property  to  her  sole  and 
separate  use,  from  the  same  moment  she  has  the  sole  and  sepa- 
rate right  to  dispose  of  it;  for,  upon  being  once  permitted  to 
take  personal  property  to  her  separate  use  as  a  femt  sole,  she 
takes  it  with  all  its  privileges  and  incidents,  including  the  jm 
disponendi}  And  while  she  may  be  restrained  by  language  of 
the  instrument  under  which  her  title  is  acquired,  amounting  to 
a  clause  restraining  anticipation,  for  instance,  yet  the  intention 
to  restrain  her  must  be  clearly  expressed ;  or  else  she  may  deal 
with  the  property  as  she  pleases,  either  by  acts  inter  vivos,  or 
by  testamentary  disposition.^  Her  power  of  disposition  is  not 
confined  to  interests  vested  in  possession,  but  extends  to  rever- 
sionary interests  settled  to  her  separate  use.^ 

§  132.  Same  Prinoiple  applies  to  Income. — The  same  prin- 
ciple applies  to  the  income  and  profits  and  rents  of  the  wife's 
separate  property.  The  wife  has  the  same  control  over  her 
savings  out  of  her  separate  estate  as  over  the  separate  estate 
itself;  ''for,"  to  use  the  somewhat  involved  metaphor  of  Lord 
Keeper  Cowper,  so  often  quoted,  "  the  sprout  is  to  savor  of  the 
root,  and  to  go  the  same  way."  *  Following  this  general  doc- 
trine, the  wife,  if  unrestricted  by  the  terms  of  the  trust,  may 
anticipate  and  encumber  rents  settled  apart  for  her  sepamte 
use.^  But  where  the  trust,  by  suitable  expression,  restrains  the 
wife  from  anticipation,  permitting  her  only  to  receive  the  income 
from  her  trustee  from  time  to  time  as  it  falls  due,  she  cannot 
anticipate  and  encumber  her  income.^ 

1  Fettiplace  v.  Gorges,  1  Yes.  Jr.  48 ;  ^  Gora  v.  Knight,  2  Vera.  535 ;  8.  o. 

3  Bro.  C.  C.  9 ;  Peachey,  Mar.  Settl.  Free,  in  Ch.  255.    See  also  Messenger 

261,  262.    See  20  &  21  Vict.  c.  57,  the  v.  Clarke,  5  Exch.  392;  Peachey,  Mar. 

"  reversionaij  act."  SettL   262 ;    Newlands  v,  Pajnter,  10 

*  Rich  0.  Cockell,  9  Yes.  369 ;  Moore  Sim.  377  ;  s.  c.  on  appeal,  4  M.  &  Cr. 
r.  Morris,  4  Drew.  38 ;  Darkin  v.  Dar-  408 ;  Hnmphery  v,  Richards,  2  Jar. 
kin,  17  Beav.  681 ;  Caton  t\  Rideoot,  n.  s.  432. 

1  Mac  &  Gord.  601.  *  Cheever  v.  Wilson,  9  Wall.  108. 

*  2  Bright,  Hns.  &  Wife,  222 ;  Macq.  *  Chancellor  Kent,  in  Jaques  v. 
Has.  ft  Wife,  295;  Stargis  v.  Corp,  13  Methodist  Episcopal  Charch,  3  Johns. 
Yen.  192;  Headen  v.  Roeher,  1  M'Cl.  &  Ch.  77. 

T.  89 ;  Donne  v.  Hart,  2  Ross  &  M.  360. 
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§  133.   Teofanioal  Diffloulties  as  to  dUipoaliig  of  Real  Bstate.  — 

Where  the  wife's  separate  property  consists  of  real  estate,  her 
power  of  disposition  is  affected  by  technical  difficulties  as  to 
the  method  of  executing  conveyances.^  But  it  has  been  sug^ 
gested  in  England  that,  according  to  the  principle  of  modern 
equity  cases,  the  heir  ought  to  be  treated  as  a  trustee,  in  case 
the  wife  had  conveyed  her  beneficial  interest  by  deed  executed 
by  herself  alone,  and  that  thus  her  sole  conveyance  would  be 
allowed  to  operate.^  If  the  instrument  creating  the  trust  for  her 
benefit  expressly  provides  for  her  sole  conveyance,  such  convey- 
ance would  probably  be  good.^  In  most  parts  of  the  United 
States  a  married  woman  can  only  dispose  of  her  real  estate, 
whether  legal  or  equitable,  by  a  conveyance  according  to  statute, 
which  the  husband  executes  in  token  of  assent,  unless  at  least  the 
trust  states  differently ;  a  partial  reason  for  this  being  that  the 
husband  has  his  rights  of  curtesy  even  in  lands  settled  to  his 
wife's  separate  use.^  Bents  and  profits  of  her  separate  land,  or 
an  annuity  charged  upon  land,  follow  the  more  liberal  rule  of 
personal  property  held  as  her  separate  estate,^  unless  afterwards 
converted  into  land .• 

§  134.  Zdability  of  Separate  Batate  on  Wife's  Sngagementa ; 
Eneiiali  Doctrine.  — As  a  corollary  to  our  proposition,  the  wife 
may  enter  into  contract  with  reference  to  her  separate  property 
somewhat  as  a  ferns  sole.  Formerly  it  was  otherwise  ;  and  for 
a  long  period  the  English  courts  of  equity  refused  to  married 

1  2  Roper,   Hng.  &  Wife,  182 ;    1  *  Shipp  v.  Bowmar,  5  B.  Mon.  163 ; 

Bright,  Has.  &  Wife,  224.     See  Ex  Radford  v.  Carwile.  13  W.  Va.  572;  2 

parte  Ann  Shirley,  5  Bing.  226,  cited  Peny,  Troats,  §  656 ;  svpra,  §§  94-97 ; 

in  Macq.  Has.  &  Wife,  296.     See  also  McChesnej  v.  Brown,  25  Gratt.  393 ; 

Peachey,  Mar.  Settl.    267;    Harris  v.  Koltenback  t7.  Cracraft,  36  Ohio   St. 

Mott,  14  Beav.  169.  584;  Miller  v.  Albertson,  73  Ind.  343. 

>  Macq.  Has.  &  Wife,  296,  297;  2  Bat  in  New  York,  bjwayof  an  appoint- 

Story,  Eq.  Juris.  §1390,  and  cases  cited;  ment,  a  marrieti  woman  may  conrey 

3  Sugd.  V.  &  P.  A  pp.  62 ;  Newcomen  such  interests  withont  the  joinder  of 

V,  Hassard,  4  Jr.  Ch.  274 ;  Bumaby  r.  her  hasband.    Albany  Fire  Ins.  Co.  v. 

Griffin,  3  Ves.  266 ;  Peachey,  Mar.  Settl.  Bay,  4  Comst.  9.     See  Armstrong  v. 

268.    The  statute  referred  to  as  raising  Boss,  5  C.  £.  Green,  109. 

technical  difficulties  in  real  estate  is  3  ^  Cheever  v.  Wilson,  9  Wall.  108; 

&  4  Will.  IV.  c.  74.  Vissoneaii  v.  Pegram,  2    Leigh,    183; 

*  See  §  136  a,  citing  25  Gratt.  393,  Major  v.  I^nsley,  2  R.  &  M.  355. 

and  other  cases;    Pitts  v.  Sheriff,  108  ^  McChesney  v.  Brown,   25  Gratt 

Mo.  110;  Taylor  v.  Cussen  (1894),  Va.  393. 
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women  having  separate  estate  the  power  to  contract  debts.^ 
But  the  unfairness  of  permitting  a  wife  to  hold  and  enjoy  her 
separate  property  after  she  had  incurred  debts  specifically  upon 
the  faith  of  it  soon  became  evident,  as  well  as  the  inconvenience 
she  suffered  in  being  unable  to  find  credit  where  she  meant  to 
deal  fairly.  So  the  courts  felt  compelled,  after  a  while,  to  admit 
that  she  might  in  equity  charge  her  separate  estate  by  a  written 
instrument,  executed  with  a  certain  degree  of  formality,  such  as 
a  bond  under  her  hand  and  seal.^  One  precedent  in  the  right 
direction  leads  to  another,  and  soon  less  formal  instruments 
were  brought,  one  after  another,  under  this  rule,  —  promissory 
notes,  bills  of  exchange,  and  lastly  written  instruments  in  gen- 
eral.* Even  here  the  court  could  not  safely  intrench  itself ;  for 
the  inconsistency  of  drawing  distinctions  between  the  dififerent 
sorts  of  engagements  of  a  married  woman  having  separate  estate 
could  be  readily  shown  ;  but  it  made  a  halt.  The  doctrine  of 
an  equitable  appointment  was  alleged  to  support  the  new  dis- 
tinction.^ Sound  reasoning  at  last  proved  too  strong  an  antago- 
nist ;  this  position  was  abandoned ;  and  it  became  at  length  the 
settled  doctrine  of  the  equity  courts  of  England  that  the  engage- 
ments and  contracts  of  a  married  woman,  whether  general  or 
relating  specifically  to  her  separate  property,  are  to  be  regarded 
as  constituting  debts,  and  that  her  property  so  held  is  liable  to 
the  payment  of  them,  whether  the  contract  be  expressed  in 
writing  or  not ;  and  all  the  more  so  if  she  lives  apart  from  her 
husband,  and  the  debt  could  only  be  satisfied  from  her  separate 
property.^      "Inasmuch  as  her  creditors  have  not  the  means 

1  Vanghan  v.  Vandentegen,  S  Drew,  and  cases  cited ;  Tallett  v.  Armstrong, 

180;   Peachej,  Mar.  Settl.  269;  New-  4  Beav.  323;  Owen  o.  Homan,  4  H.  L. 

comen  v.  Hassard,  4  Ir.  Ch.  274.  Cas.  997.    Taking  a  lease  and  agreeing 

'  Biscoe  V.  Kennedy,  1   Bro.  C.  C.  to  pay  rent  comes  within  the  mle.    Gas- 

17;  Hnlme  v.  Tenant,  1  Bro.  C.  C.  16 ;  ton  v.  Frankam,  supra, 
Norton   v.    Tnrvill,  2  P.  Wms.   144;         *  Field  r.  Sowle,  4  Russ.  112. 
Tnllett  V,  Armstrong,  4  Beav.  323.  *  Peachey,  Mar.  Settl.  271,  272,  and 

*  See  Mnrray  v.  Barlee»  per  Lord  cases  cited;  Vanghan  v.  Vanderstegen, 

Broagham,  3  MjL  ft  K.  210;  Bullpin  2  Drew.    184;    Owens    v.    Dickenson, 

V.  Clarke,  17  Ves.  365 ;  Stuart  ».  Lord  Craig  &  Phil.  48;  Macq.  Has.  &  Wife, 

Kirkwall,  3  Madd.  387 ;  Master  r.  Fnl-  303 ;  Picard  v.  Hine,  L.  R.  5  Ch.  274. 

ler,  1  Ves.  Jr.  513 ;  Gaston  v.Franknm,  Bnt  see  Newcomen  v,  Hassard,  4lr.  Ch. 

2  De  G.  &  Sm.  561 ;  e.  c.  on  appeal,  16  274;  1  Sngd.  Pow.  206,  7th  ed. 
Jnr.  507;   Peachey,   Mar.   SettL  270, 
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at  law  of  compelling  payment  of  those  debts,"  says  Lord  Cotten- 
ham, ''  a  court  of  equity  takes  upon  itself  to  give  effect  to  them, 
not  as  personal  liabilities,  but  by  laying  hold  of  the  separate 
property  as  the  only  means  by  which  they  can  be  satisfied."  ^ 

But  while  the  contract  for  payment  of  money  made  by  a 
married  woman  having  separate  estate  creates  a  debt,  it  is,  prac- 
tically considered,  only  a  debt  sub  modo,  when  compared  with 
the  debt  of  a  man  or  an  unmarried  woman.  It  cannot  be 
enforced  against  her  at  law;  and  Lord  Cottenham's  language 
indicates  that  it  is  enforceable  in  equity,  not  on  the  ground  that 
she  incurred  a  personal  obligation,  but  because  there  is  property 
upon  which  the  obligation  may  be  fSeistened.  Hence  it  is  said 
that  there  can  in  no  case  be  a  decree  against  a  married  woman 
in  perumam ;  the  proceedings  are  simply  against  her  separate 
property  in  rem?^  And  though  she  is  a  necessary  party  to  a 
suit  to  enforce  payment  against  her  separate  estate,  yet,  if  that 
estate  be  held  in  trust  for  her  separate  use,  the  suit  must  be 
against  the  trustees  in  whom  that  property  is  vested ;  the  decree 
in  such  case  being  rendered,  not  against  her,  but  against  the 
trustees,  to  compel  payment  from  her  separate  estate.  More- 
over, if  the  wife  survive  her  husband,  although  the  creditors 
may  still  enforce  their  demand  in  equity  against  her  separate 
estate,  yet  her  person  and  her  general  property  remain  as  com- 
pletely exempted  from  liability  at  law  and  in  equity  as  in  other 
cases  of  debts  contracted  by  her  during  coverture.' 

Here,  however,  the  fictions  of  equity  create  a  new  practical 
difficulty.  For  if  the  wife  be  ^.feme  sole  at  all,  with  reference 
to  her  separate  property,  must  she  not  have  power  to  bind  her- 
self personally  ?  In  Stead  v.  Nelson  a  husband  and  wif^  under- 
took, for  valuable  consideration,  by  writing  under  their  hands, 


1  Owens  V.  Dickenflon,  Craig  &  Phil.  Hoa.  &  Wife,  804.    Bnt  her  promiasory 

48.  note,  giren  daring  coverture  lo  as  to 

*  Holme  9.  Tenant,  I  Bro.  C.  C.  16 ;  bind  her  separate  estate,  is  a  good  con- 
Ashton  V.  Aylett,  1  Mvl.  k  Cr.  Ill;  sideration  for  another  promissory  note, 
Macq.  Has.  &  Wife,  304;  Peachey,  given  after  her  hosband's  death  for  a 
Mar.  Settl.  273.  Bat  see  Keogh  v.  balance  then  dae,  thoagh  the  former 
Cathcart,  11  Jr.  Ch.  285.  note  be  barred  by  the  statute  of  liroita* 

*  Yanghan  v.  Vanderstegen,  2  Drew,  tions.  Latoache  v.  Latouche,  3  HarL  & 
184;  Peachey,  Mar.  Settl.  273;  Macq.  Colt.  576. 
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to  execute  a  mortage  of  her  separate  estate.  The  husband  died. 
Lord  Langdale  held  that  the  surviving  wife  was  bound  by  the 
agreement,  and  ordered  a  specific  performance.^  Certainly  the 
ground  of  this  decision  must  have  been  that  the  obligation  was 
not  upon  her  property  alone,  but  upon  her  person*  At  the 
same  time  it  is  readily  admitted  that  there  are  reasons  of 
policy  why  the  wife  should  be  exempted  from  personal  execu- 
tion during  covertura  This  latter  view  accords  with  the  com^- 
mon-law  practice*  in  analogous  cases.^  Perhaps,  then,  the  more 
consistent  view  of  the  subject  would  be  that  the  wife  incurs  a 
personal  obligation,  morally  and  legally,  on  such  contracts, 
express  or  implied,  as  she  may  make  during  coverture  with  ref- 
erence to  her  separate  property ;  but  that  the  general  disabilities 
of  coverture  interpose  obstacles  to  the  enforcement  of  remedies 
by  a  creditor,  which  obstacles  the  courts  of  equity  feel  bound  to 
regard ;  and  hence  that  they  confine  the  remedies  to  her  separ- 
ate estate,  upon  the  faith  of  which,  it  may  reasonably  be 
presumed,  the  creditor  chose  to  rely.  And  this  conclusion  ia 
that  preferred  on  the  whole  by  the  courts.^ 

As  a  general  rule,  in  England,  it  became  settled,  therefore, 
that  wherever  a  married  woman,  having  property  settled  to  her 
separate  use,  entered  into  any  contract  by  which  it  clearly 
appeared  that  she  intended  to  create  a  debt  as  against  herself 
personally,  it  would  be  assumed  that  she  intended  that  the 
money  should  be  paid  out  of  the  only  property  by  which  she 
could  fulfil  the  engagement.^ 

A  married  woman,  having  separate  estate,  without  a  clause 
restraining  her  right  of  disposition,  might  charge  and  encumber 
it  in  any  manner  she  chose,  either  as  security  for  her  husband's 
debts,  her  own,  or  those  of  a  stranger;  provided  she  did  not 
appear  to  have  been  imposed  upon  in  the  transaction.*    A  mar- 

1  2  B«aT.  245 ;  Macq.  Hns.  &  Wif«,         *  Earl  r.  Ferris,  19  Beav.  69. 

S()4.  «  Clerk  ».  Laurie,  2  Hurl.  &  Nor. 

«  Sparkee  p.  BeD,  8  B.  &  C.  1.  199;   Peachey,  Mar.   Settl.   292.     See 

«  2  Perry,  Tnwts,  §§  655-^63 ;  Lewin,  Homer  v.  Wheelwright,  2  Jur.  v.  8. 367. 

TruBts,  5th  Eng.  ed.  542, 543.    The  doc  The  same  rule  applied  in  the  United 

trine  of  equitable  appointment  seeniB  States.    See  pott,  %  \S7 ;  Short  r.  Battle. 

to  be  exploded.    Lord  Justice  Turner  52  Ala.  456 ;  Armstrongs.  Ross,  5  C.  E. 

in  JohniKm  v,  Gallagher,  8  De  G.  F.  &  Green,  109. 

J.  494 ;  supra,  p.  209. 
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ried  woman  might  bind  the  corpus  of  her  separate  property  by 
her  compromise  of  a  suit  which  she  had  instituted  by  her  next 
friend  ^  She  might  also  contract  for  the  purchase  of  an  estate^ 
and,  even  though  the  contract  made  no  reference  to  her  separate 
property,  it  was  bound  by  her  agreement.^ 

§  135.  The  Same  Subject ;  Latest  EngUeh  Doctrine.  —  But  in 
still  later  English  decisions  a  new  turn  —  and  that  towards  the 
better  protection  of  wives  having  separate  property  against  their 
own  imprudent  disposition  thereof —  is  indicated,  which  we  may 
attribute  in  some  measure  to  the  legislative  changes  concerning 
married  women's  rights,  agitated  on  both  sides  of  the  ocean,  and 
the  influence  of  contemporaneous  American  equity  decisions 
evoked  by  the  prior  legislation  of  our  respective  States  upon  the 
subject  In  Johnson  v.  Gallagher^  decided  in  1861  by  the  Eng- 
lish Court  of  Appeal  in  Chancery,  the  court  checked  the  loose 
disposition  to  fastening  liabilities  of  a  married  woman,  no  matter 
how  improvidently  incurred,  upon  her  separate  estate,  on  the 
mere  faith  of  an  implied  engagement^  It  would  still  appear 
that  in  Eugland  a  married  woman  may,  upon  her  separate  credit, 
not  only  give  her  banker  a  lien  for  her  overdrafts,*  but  employ  a 
solicitor,  or  a  surveyor,  or  a  builder,  or  a  tradesman,  or  hire  labor- 
ers or  servants,  all  on  the  credit  or  for  the  immediate  benefit  of 
her  separate  property;*  and  that  her  corporation  shares  are  lia- 
ble to  assessment.^  Where  a  married  woman  contracts  any  such 
debt  which  she  can  only  satisfy  out  of  her  separate  estate,  her 
separate  estate  will,  in  equity,  be  made  liable  to  the  debt^ 
Doubt  is  thrown,  however,  upon  the  extent  of  the  binding  force 
of  engagements  not  for  the  wife's  benefit;  and,  on  the  whole, 
the  test  in  chancery  seems  to  be  settling,  at  the  present  day, 
towards  regarding  whether  the  transaction  out  of  which  the 

1  Wilton  V,  Hill,  25  L.  J.  Eq.  156.  ^  London  Bank  of  Angtnilia  v.  Lem- 

2  Dowling    V.    Maguire,    Lloyd    &    priere,  L.  R.  4  P.  C.  572,  594. 

Goold,  temp.  Plnnket,  1  ;  Crofts  v.  Mid-         *  See  Lord  Justice  James,  in  Lon- 

dieton,  2  Kaj  &  Johns.  194,  reversed  don  Bank  of  Australia  t*.  Lempriere, 

on  appeal.    And  see  Schonler,  Has.  &  supra :  Lord  Justice  Tnmer,  in  Johnson 

Wife,  §  243.  v,  Gallagher,  3  De  G.  F.  &  J.  494. 

^  Johnson  v.  Gallagher,  3  De  G.  F.         ^  Matthewman's  case,  L.  R.  3  £q. 

&  J.  494.    And  see  the  prior  English  787. 

cases  very  fully  cited  in  the  opinion  of         ^  Ficard  o.  Hine,  L.  R.  5  Oh.  App. 

Lord  Justice  Turner.  274. 
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demand  arose  bad  leference  to,  or  was  for  the  benefit  of,  tbe 
wife's  separate  estate ;  and,  on  tbe  wbole,  unsatisfactory  as  may 
be  tbis  abstruse  discussion,  circumstances  are  likely  to  deter- 
mine tbe  decision  of  eacb  case,  witb  perhaps  a  growing  patliality 
in  favor  of  a  married  woman's  rights,  and  a  growing  indisposition 
to  make  her  suffer.^ 

§  136.  Dominion  and  Liability  of  Wlfe*B  Separate  Batate  ; 
American  Doctrine.  —  In  tbis  country,  whenever  the  wife's  sepa- 
rate use  has  been  admitted  as  a  doctrine  of  equity,  indepen- 
dently of  statute,  her  right  of  dominion  has  also  been  recognized. 
Tbe  celebrated  New  York  case  of  Jaques  v.  Methodist  Episcopal 
Church,  which  may  justly  be  placed  foremost  among  the  very 
few  important  American  chancery  decisions  of  tbis  class,  estab- 
lished that  difenie  covert,  witb  respect  to  her  separate  estate,  and 
especially  her  personal  property,  was  to  be  regarded  in  equity 
as  a  feme  sole,  so  that  she  might  dispose  of  it  at  pleasure,  except 
so  far  as  expressly  denied  or  restrained  by  the  terms  of  the  in- 
strument which  created  the  trust.^  Numerous  American  cases 
also  rule,  conformably  witb  English  precedents,  that  a  married 
woman  may,  by  her  contracts  or  engagements,  bind  her  separate 
property,  it  being  sufficient  that  there  was  an  intention  to 
charge  her  separate  estate ;  and  further,  that  by  contracting  a 
debt  during  coverture  she  furnishes  a  presumption  of  that  in- 
tention, since  otherwise  her  contract  must  have  been  worthless 
to  her  creditor.*     In  general,  however,  it  is  to  be  observed  that 

»  Equity   wiU    enforce    the    wife's  661.    As  to  a  judgment  debt  owing  to 

l^enenl  debts   only  against   so  much  her  see   24    Q.    B.    D.    103.    Statute 

of  the   sei>arate  estate  to  which    the  changes  this.     [1891]  2  Q.  B.  422. 
wife  was  entitled,  free  from  any  re-         '  Jaques    r.    Methodist    Episcopal 

Btraint    on   anticipation,  at   the    time  Church,     17    Johns.    548;     Methodist 

when  the  engagements  were   entered  Episcopal  Church  v,  Jaques,  1  Johns, 

into,  and  so  much  as  remains  at  the*  Ch.  450;  3  Ih,  77;    140  N.  Y.  54 ;   2 

time  the  judgment  is  given;  and  not  Kent,  Com.  164;  McChesney  u.  Brown, 

against  separate  estate  to  which  she  25  Gratt.  393 ;  Patton  v.  Charlestown 

became  entitled  after  the  time  of  such  Bank,  12  W.  Va.  587 ;  Wells  v.  Thoi- 

engagements,  nor  against  separate  e»-  man,  37  Conn.  319;  Leaycralt  r.  Hed- 

tate  which  waa  subject  to  a  restraint  den,  3  Green  Ch.  512;  Fears  v.  Brooks, 

on  anticipation.    Pike  i?.  Fitzgibbon,  17  12  Ga.  200 ;  Bradford  v.  Greenway,  17 

Ch.  D.  454  ;  23  Ch.  D.  712 ;  30  Ch.  D.  Ala.  805 ;  Shipp  v.  Bowmar,  5  B.  Mon. 

169.     See  §  1 10.    There  must  hare  been  163 ;  Kirwin  v.  Weippert,  46  Mo.  532. 
some  separate  property  at  the  time  of  the         *  2  Kent,  Com.  164,  and  cases  cited  ; 

charge,  for  the  charge  to  take  effect  at  Schouler,  Has.  &  Wife,  §  246. 
an.    Stogdon  v.  Lee,  [1891]   1  Q.  B. 
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the  American  equity  doctrine  of  the  wife's  power  to  charge  her 
separate  estate,  independently  of  the  married  women's  acts,  has 
fluctuated  somewhat,  as  have  likewise  the  English  cases,  and 
that  not  only  do  American  courts  find  difficulty,  like  those  of 
England,  in  encountering  cases  where  the  liability  incurred  was 
disadvantageous  to  the  wife,  and  at  the  same  time  not  clearly 
charged  by  her  upon  her  separate  property^  but  this  further 
source  of  perplexity  appears  moreover,  namely,  that  local  legis- 
lation, in  these  later  years,  places  the  rights  of  married  women 
on  quite  a  novel  footing.  Some  States  favor  a  stricter  rule ;  in 
few  States,  indeed,  did  the  subject  receive  much  development 
prior  to  the  second  half  of  this  century ;  whUe  the  policy  of  the 
married  women's  acts  themselves,  in  most  jurisdictions,  must 
be  opposed  to  making  such  legislation  disadvantageous  to  her 
interests.  Hence  a  course  of  precedents,  of  later  years,  hardly 
less  abstruse  and  irreconcilable  than  those  of  the  English 
chancery,  but  somewhat  independent  of  them.  This  doctrine 
may  better  be  studied  at  length  in  our  next  chapter,  in  connec- 
tion with  legislative  changes  affecting  the  wife's  right  of  dis« 
position  in  this  country.  To  this  extent,  however,  American 
courts  occupy  sure  and  uniform  ground,  namely,  that  while  a 
married  woman  may  not  be  bound  personally  by  her  contract, 
the  rule  under  the  statutes  and  independently  of  them  ^  is,  that 
when  services  are  rendered  her  by  her  procurement,  or  she  con- 
tracts a  debt  generally,  on  the  credit  and  for  the  benefit  of  her 
separate  estate,  there  is  an  implied  agreement  and  obligation 
springing  from  the  nature  of  the  consideration,  which  the  courts 
will  enforce  by  charging  the  amount  on  her  separate  property 
as  an  equitable  lien.^ 

In  American  chancery  courts^  in  fact,  the  charging  of  the 

1  Wilson  r.  Jones,  46  Md.  349 ;  Co2-  money  of  her  separate  estate.    Tarner 

cens  V.  Whitnej,  3  R.  L  79;   Harsh-  r.   Kelly,  70  Ala.  85;   89  Ark.  357; 

berger  v,  Algier,  31  Gratt.  52.  Shuyder  t».  Noble,  94  Penn.  St.  286 ; 

»  Owen  V.  Cawley,  36  N.  T.  600;  99  Penn.  St.  286.    The  PennsylTania 

Ballin  w.  Dillaye,  37  N.  Y.  35 ;  Arm-  rnle  is  stated  strictly  in  MacConneH  v. 

strongi^.Ross, 5  C.E.Green,  109; Back-  Lindsay,  131  Penn.  St.  476.  See  as  to 

ner  v.  Davis,   29  Ark.  444 ;    Dale  v.  a  vendor's  lien,  84  Ind.  594. 
Kobinson.  51  Vt.  20 ;  Eliott  v.  Gower,         If  the  wife's  separate  e««tate  is  for 

12  R.  I.  79;  18  Fla.  809.    And  so,  too,  life,  she  may  charge  it  freely  for  that 

in  contracting  a  debt  for  the  purchase-  period.    76  Va.  207. 

214 


OHAP.X.]  DOMINION:  WIFlf S  BQUITABLB PBOPEBTT.    §136 a 

wife's  separate  estate  by  equity  proceedings  is  presented  with 
reference  sometimes  to  her  equitable^  and  sometimes  to  her 
statutory,  separate  estate*  In  some  States  the  complete  juris- 
diction of  trusts  for  separate  use  is  the  creature  of  recent  stat- 
ute ;  ^  in  others,  the  rule  is  deliberately  admitted,  in  chancery, 
to  dififer  as  to  statutory  and  equitable  separate  estate;^  in 
others,  once  more,  chancery  seeks,  and  with  true  consistency, 
to  apply  one  and  the  same  principle  where  it  takes  jurisdiction 
of  separate  estate  at  all.  The  discrepancy  of  all  these  modern 
American  authorities  relates  chiefly,  (1)  to  determining  the  lia- 
bility of  the  wife's  equitable  or  statutory  separate  estate  for 
debts  and  engagements  not  beneficial  to  the  wife  herself,  or  to 
the  estate,  but  if  at  all,  for  her  husband's  or  a  stranger's  benefit ; 
and  (2)  to  fixing  the  nature  of  the  evidence  of  intention  required 
for  such  charges.  The  equitable  rule  in  the  United  States^  more 
common  prior  to  the  married  women's  acts,  appears  to  have 
been,  that  the  wife's  separate  estate  would  be  held  liable  for  all 
debts  which  she,  by  implication  or  expressly,  by  writing  or  by 
parol,  charged  thereon,  even  if  not  contracted  directly  for  the 
benefit  of  the  estate.^  But  such  is  by  no  means  the  rule  to-day.^ 
§  136  a.  Property  with  Power  of  Appoliitmeiit. — Property 
limited  to  such  uses  as  a  married  woman  shall  appoint  is  not 
separate  estate.-  There  is  a  difference  between  property  subject 
merely  to  her  power  of  appointment  and  property  settled  to 
her  sole  and  separate  use.  In  th,e  former  instance  she  may 
dispose  of  the  estate  by  executing  an  instrument  according  to 
the  strict  letter  of  her  authority.  In  the  latter,  she  is  invested 
with  a  beneficial  interest  and  enjoyment,  however  restricted 

1  8ee  Hoar,  J.,  m  WiUard  r.  East-  T©Dn.    Or  on  her  bond.     86  W.  Va. 

ham,  15  Gray,  828.  794.    But  only  such  separate  estate  aa 

«  Muflflon  r.  Trif^g,  51  Miss.  172 ;  the  had  at  the  time  of  the  engagement 

Hobinson  v.  O'Neal,  56  Ala.  541.  w  bound;  and  not  that  acquired  later. 

»  2  Kent,  Com.  164;   2  Story,  Eq.  Ankeny  v,   Hannon,    147    U.   S.    118. 

Juris.  §§  1898,  1401,  and  cases  cited;  Pickens  p.  Kniseley,  36  W.  Va.  794; 

Ballin  v.  DiUaye,  87  N.  T.  85.    The  Crockett  v.  Doriot,  85  Va.  240. 
wife  may  bind  by  an  instrument  m  the         *  See  post,  §  143 ;   Ankeny  v,  Hwi- 

nature  of  a  covenant  to  stand  seized  to  non,  147  TJ.  8.  118,  a  recent  case  in 

the  use  of  another.    86  Ala.  168.    Or  which  Mr.  Justice  Field  traces  out  the 

by  expressly  charging  herself  as  surety  English  doctrine, 
for  another.    Webster  r.  Helm,  [1894] 
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may  be  the  domiuion  allowed  her  by  the  donee.  A  married 
woman  may,  however,  be  expressly  authorized  to  appoint  by 
will  and  not  by  deed,  and  the  exercise  of  such  power  in  favor 
of  volunteers  may  render  the  appointed  funds  assets  for  the 
satisfaction  of  debts  properly  chargeable  against  her  separate 
estate.^  In  general,  equity  permits  a  married  woman  to  dispose 
of  property  according  to  the  mode,  if  any,  prescribed  by  the 
instrument  under  which  the  separate  use  is  created.^ 

§  137.  Wife's  Right  to  Bestow  apon  Husband,  Bind  for  his 
Debts^  &c.  —  A  married  woman,  save  so  far  as  she  is  restrained 
from  anticipation  by  the  terms  of  the  trust,  may  bestow  her 
separate  property  upon  her  husband  by  virtue  of  her  right  of 
disposal ;  although  at  common  law  no  such  thing  is  known  as 
a  gift  between  husband  and  wife.  She  may  likewise  transfer 
it  to  him  for  a  valuable  consideration.^  She  may  exempt  him 
from  the  payment  of  interest,  giving  him  the  income.^  But  acts 
of  this  sort  are  very  closely  scrutinized ;  and  undue  influence  on 
the  part  of  the  husband,  or  the  fraud  of  both  husband  and  wife 
upon  creditors  of  either,  will  often  explain  the  motive  of  such 
transactions,  and  suffice  for  setting  them  aside  in  equity.^  The 
fact  that  the  husband  receives  the  capital  of  his  wife's  separate 
property  raises  the  inference,  not  of  a  beneficial  transfer  to  him, 
but  of  a  transfer  to  him  as  her  trustee.^  A  gift  to  him  requires 
clear  evidence,  such  as  acts  of  dominion,  or  the  use  of  the  prop- 
erty for  his  business  or  to  execute  his  marital  obligations^ 

So  may  the  wife,  unless  specially  restrained  by  the  trust,  and 
where  fraud  or  undue  influence  do  not  appear,  bind  her  equit- 
able separate  property  for  her  husband's  debts.^    It  is  also  well 

1  Re  Harrey,  28  W.  R.  73.  »  Tyhua  v.  Smith,  1  Vea.  189. 

3  McChesney  v.    Brown,  25  Gratt.  *  Rich  v,  CockeU,  9  Yes.  360;  Rich* 

393;   Knowles  v.  Enowles,  86  111.  1 ;  ardson  v.  Stodder,  100  Mass.  528. 

Jaques  v.  Methodist  Episcopal  Church,  ^  Shirley  v.  Shirley,  9  Paige,  363 ; 

17  Johns.  548;  supra,  §  133 ;  Schonler,  Rowe  v.  Rowe,  12  Jar.  909.    See  far- 

Hns.  &  Wife,  §  247.    As  to  a  power  of  ther,  Schonler,  Hns.  &  Wife,  §  248. 

sale  in  a  mortgage  to  her,  see  58  Md.  The  wife's  bond,  executed  to  her 

491.  husband,   has   been  sustained  in   the 

'  Lyn  V.  Ashton,  I  Russ.  &  M.  190;  English  chancery.    Heathey  v.  Thomas, 

Macq.  Hus.  &  Wife,  297 ;  2  Kent,  Com.  15  Yes.  596. 

Ill;  Charles  v.  Coker,  2  S.  C.  n.  b.  "  Schonler,  Hus.  &  Wife,  §§  249, 250 ; 

123.  2  Kent,  Com.  Ill,  and  cases  cited;  2 

*  Gait  V,  Smith,  145  Penn.  St.  167.  U.  S.  Eq.  Dig.,  Has.  &  Wife,  18 ;  Dal- 
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settled,  both  under  the  married  women's  acts  of  our  respective 
States,  and  independently  of  them,  that  a  mamed  woman  may 
execute  a  mortgage  jointly  with  her  husband  to  secure  his  debts, 
in  which  case  she  is  to  be  regarded  as  his  surety;  and  this 
applies  to  lands  held  in  her  right,  whether  conveyed  to  her 
separate  use  or  not,  provided  the  conveyance  be  executed  by 
husband  and  wife  jointly  after  the  usual  manner  of  such  instru- 
ments under  the  statute,  and  no  duress  was  imposed  upon  her.^ 
But  if  the  transfer  does  not  follow  the  statute  form,  equity  will 
not  sustain  it^  And  she  may  pledge  her  separate  personal 
property  as  security  in  like  manner.^  She  may  draw  drafts  as 
the  trustee  of  her  separate  property  by  way  of  binding  the 
property.*  And  her  separate  estate  will  be  bound  by  any  debt 
properly  contracted  by  her,  even  though  her  husband  should  be 
the  creditor.^  A  gift  or  conveyance  by  a  wife  to  her  husband, 
if  fraudulently  or  forcibly  procured  by  him,  will  be  set  aside  in 
equity  upon  her  representation ;  so,  too,  where  it  was  intended 
for  his  security,  but  taken  out  as  absolute  ;^  but  if  the  rights 
of  a  hona  fde  purchaser  without  notice  of  the  fraud  or  force 
have  intervened,  her  owo  rights  may  be  impeded  in  the  latter's 
favorJ 

lam  V.  Walpole,  Pet.  C.  C.  116 ;  Charles  Morgan,  60  Miss.  471.    Nor  will  she  be 

V.  Coker,  2  S.  C.  n.  s.  123.  charged  against  her  benefit  where  she 

^  Demarest  v,  Wynkoo]^  3  Johns,  gives  no  valid  security  upon  such  prop- 

Ch.    129 ;    Vartie    v.    Underwood,    18  erty.    19  Fla.  275. 

Barb.  561 ;  Bartlett  r.  Bartlett,  4  Allen,  ^  Stumpf  v.  Stumpf,  7    Mo.  A  pp. 

440;    Short  v.  Battle,    52    Ala.  456;  272 ;  Fargo  v.  Goodspeed,  87  111.  290. 

Yoong  9.  Graff,  28  lU.  20;  Watson  v,  "^  O'Hara  v.  Alexander,  56  Miss.  316. 

Thnrber,  11  Mich.  457;  Schouler,  Hus.  For  English    rule  see  also    Schouler, 

&  Wife,  §  249 ;  32  Fla.  481 ;  58  N.  H.  Hus.  &  Wife,  §  249 ;  Dixon  v,  Dixon, 

490 ;  36  N.  J.  £q.  48 ;  66  Ala.  476 ;  58  L.  R.  9  Ch.  D.  587. 

Conn.  542.  The  separate  property  acquired  by 

The  method  of  conveying  the  wife's  a    married  woman  after  judgment  is 

general  lands  under  our  modem  local  rendered  against  her  may  be  subjected 

statat^  is  shown  supra^  §§  94,  95.  to  payment  of  the  judgment.    60  Miss. 

«  See  e.  g.,  87  N.  C.  106.     Cf.  §  133.  870.  '  But  cf.  English  rule,  §  135. 

*  Witsell  V.  Charleston,  7  S.  C«  88 ;  A  promissory  note  executed  by  a 
Bairett  v.  Davis,  104  Mo.  549.  wife  and  husband  jointly  is  a  charge 

^  Bain  v.  Buff,  76  Va.  371.  on  the  wife's  equitable  separate  estate. 

*  Gardner  v.  Gardner,  7  Paige,  112.  McKenna  v.  Rowlett,68  Ala.  186.  And 
She  cannot  charge  her  separate  estate  where  the  husband  makes  the  note  and 
by  a  deed  of  trust  executed  jointly  with  the  wife  indorses,  the  wife's  separate 
her  husband  to  indemnify  the  surety  on  estate  is  liable  accordingly.  19  W.  Va. 
a  recognizance  of  her  son.    Chandler  v,  366. 
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§  138.     Cononrrenoe  of  Wife's  Tnutedi  whether  BwenttaL^ 

Consistently  with  the  wife's  right  of  dominion  over  her  separate 
estate,  the  rule,  both  in  English  and  American  chancery  courts, 
is,  that  the  concurrence  of  the  trustee  of  the  fund  is  not  essen« 
tial  to  the  validity  of  her  disposition  thereof.^  On  the  contrary, 
if  she  has  the  absolute  beneficial  enjoyment  of  the  fund  by  the 
terms  of  the  trust  (there  being  no  clause  in  restriction  of  her 
power),  or  in  such  manner,  if  it  be  real  estate,  that  the  statute  of 
uses  would  execute  the  title  or  use  in  her,  she  can  compel  the 
trustees  to  make  immediate  conveyance  or  transfer  to  her  of  the 
trust  fund,  and  if  they  refuse  they  are  liable  to  costs.^  Even  if 
the  gift  be  to  her  husband  or  for  his  benefit,  the  trustee  must 
transfer  and  give  legal  efifect  to  the  alienation,  as  in  other  in- 
stances of  disposition  on  her  part ;  reserving,  of  coui^,  the  right 
to  show  bad  faith  or  undue  influence  affecting  the  validity  of 
the  transfer  or  conveyance,  and  so  defeating  it^ 

But  if,  on  the  other  hand,  the  instrument  requires  the  written 
approval  of  the  trustee  expressed  in  a  certain  manner,  that  re- 
quirement must  be  complied  with  to  make  even  the  joint  con- 
veyance of  husband  and  wife  effectual ;  ^  and  it'  is  incumbent  on 
every  trustee  to  see  that  all  restrictions  on  the  wife's  dominion 
over  the  fund  are  duly  respected.^  It  is  no  fraud  upon  marital 
rights  if  the  wife  has  the  title  of  her  separate  property  vested  in 
a  third  person  as  trustee  for  the  purpose  of  placing  it  out  of  her 
husband's  controL* 

§  139.  Whether  Wife  most  be  specially  restrained  under  the 
trust  —  In  absence  of  all  technical  clauses,  our  general  rule  is 

1  Essex  V.  Atkias.  14  Yes.  542;  Coi^         *  Essex  v.  Atkins,  14  Yes.  542;  Mar 

geU  V.  Dunton,  7  Peniu  St.  532 ;  Jaqnes  rick  v,  Grice,  3  Ner.  52 ;    Standford 

V,    Methodist    Episcopal    Chnrch,    17  v.  Marshall,  2  Atk.  69;   Enowles  v, 

Johns.  548.  Knowles,  86  111.  1. 

«  Clerk  V,  Laurie,  2  Hnrl.  &  Nor.         *  Gelston  v.  Frazier,  26    Md.  829. 

199;  Peachej,  Mar.  Setd.  292;  Schon-  Trastee*s  assent  held  indispensable  in 

ler,   Hus.  &   Wife,  §  250 ;   Taylor  v.  81  Va.  380. 

GlanviUe,  3  Madd.  179;  North  Ameri-         ^  Hopkins  t*.  Myall,  2  R.&  M.S6; 

can  Coal  Co.  v.  Dyett,  7  Paige,  1 ;  Gib-  McClintic  v,  Ochiltree.  4  W.  Ya.  249. 

son  V.  Walker,  20  N.  Y.  476.    And  see  See   Homer  v.   Wheelwright,  2    Jar. 

Lewis  V.  Harris,  4  Met.  (Ky.)  353.    But  n.  s.  367;   Frostburg   Association    r. 

see  Noyes  v.  Blakeraan,  2  Seld.  567;  Hamill,  55Md.  313. 
8.  c.  3  Sandf.  531,  as  to  the  effect  of        •  Kirkpatrick  v.  Clark,  132  SI.  342. 
New  York  statute  relative  to  the  dedsr 
ration  of  trusts. 
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that  the  wife,  unless  specially  restrained  by  the  terms  of  the 
trust  under  which  she  acquired  her  equitable  separate  property, 
may  dispose  of  it  at  pleasure.  Jaques  v.  Methodist  Episcopal 
Chwrek  went  so  far  as  to  rule  that^  though  a  particular  mode  of 
disposition  be  specifically  pointed  out  in  the  instrument,  this 
will  not  preclude  the  wife  from  adopting  any  other  mode  of  dis- 
position, unless  she  has  been^  by  express  language  of  the  trust, 
specially  restrained  to  that  particular  moda^  In  this  latter 
doctrine  Chancellor  Kent  (whose  judgment  in  the  lower  court 
had  been  reversed^)  did  not  concur, — adopting  the  more  con- 
servative view  with  reference  to  such  restrictions.  The  distinc- 
tion is  rather  a  nice  one,  and  successive  American  decisions  in 
other  States  have  generally  sustained  the  Chancellor's  views, 
which  seem  indeed  most  consonant  to  reason  and  the  intent  of 
such  trusts ;  but  the  cases  are,  on  the  whole,  conflicting,  and  not 
very  conclusiva^  Both  English  and  American  precedents  agree 
in  the  converse  principle,  that  if,  by  the  terms  of  the  trust,  the 
wife  is  expressly  restrained  to  a  particular  mode  of  dealing  with 
the  separate  fund,  she  cannot,  even  by  proceedings  in  equity,  be 
enabled  to  pursue  any  other  inconsistent  mode> 

§  140.  Wife's  Partloipatlon  in  Breach  of  Trust  with  Husband 
or  Tnuitee.  —  The  separate  estate  of  married  women  may  be 
affected,  and  their  rights  barred,  by  active  participation  in 
breaches  of  trust.^  But  on  the  other  hand,  to  preclude  the  wife 
from  the  right  to  relief  simply  because  she  has  improperly  per^ 
mitted  her  husband  to  receive  the  trust  funds,  would  be  to  de* 

^  Jaqnes    r.    Methodist    Episcopal  Gray,  328,  appears  to  have  misappre- 

Chnrch,    17    Johns.    548 ;    Methodist  hended  this  point.    See  Schouler,  Hns. 

Kpiscopal  Church  v,  Jaqoes,  I  Johns.  &  Wife,  §  251. 
Ch.  4.50 ;  3  /5.  77.  •  See  TuUett  v.  Armstrong,  1  Bear. 

>  3  Johns.  Ch.  77.    The  point  con-  I,  at  length,  for  the  English  doctrine, 

tended  for  hy  the  Chancellor,  but  d]»-  For  American  authorities,  see  2  Kent^ 

approved  on  appeal,  was,  that  if  a  wife  Com.  165,  166,  and  cases  cited  in  last 

has  power  expressly  conferred  to  dis-  edition.    Also  Schouler,  Hus.  &  Wife, 

pose  by  deed  in  concurrence  with  her  §  252. 

husband,  or  by  will  without    it,    her         *  Ross  ».  Ewer,  2  Atk.  156;  Schou- 

receipt  "alone  "  to  be  a  sufficient  dis-  ler,  Hus.  &  Wife,  §§  237,  238,  247, 252. 
charge  as  to  rents,  issues,  and  profits ;         *  Peachey,  Mar.  SettL  276 ;  Ryder 

the  wife  cannot  appoint  by  deed,  or  v.  Bickerton,  3  Swanst.  80,  n. ;  Lord 

charge  the  property  by  her  sole  bond,  Montford   v.  Lord  Cadogan,  19  Yes. 

note,  parol  promise,  &c.  635. 

Hoar,  J.,  in  Willard  v.  Eastham,  15 
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feat  the  very  purpose  for  which  the  trust  was  created,  —  namely, 
the  protection  of  the  wife  against  her  husband.  Hence^  accord- 
ing to  the  latest  and  best  authorities,  the  court  must  be  satisfied 
that  the  husband  has  not  in  any  degree  influenced  her  acts  and 
conduct,  before  it  holds  her  separate  estate  to  be  afifected ;  and 
this,  upon  the  most  jealous  investigation.^ 

Where  her  husband  and  the  trustee  of  the  fund,  by  way  of 
fmudulent  collusion  to  deprive  her  of  her  property,  make  an  im- 
proper transfer  thereof  out  of  her  separate  use,  her  assent  will 
not  be  readily  presumed  to  the  transaction  from  circumstances, 
while  she  remained  in  ignorance  of  it^ 

§  141.  Inoome  to  Husbcmd  ;  One  Tear's  Axrean.  By  the  or- 
dinary rule  of  the  English  chsmceTy  courts  a  wife  is  precluded 
from  recovering  the  arrears  of  income  on  her  separate  estate  for 
more  than  a  year,  upon  the  ground  of  a  supposed  gift  to  her  hus- 
band.^ As  to  whether  one  year's  income  can  be  recovered  or 
not  there  is  much  discrepancy  in  the  English  cases ;  but  the 
better  opinion,  even  here,  is  that  the  husband  has  been  allowed 
by  the  wife  presumably  to  receive  and  appropriate  her  income 
flora  year  to  year,  unless,  by  a  consistent  course  of  dissent,  the 
wife,  on  her  part,  rebuts  such  presumption,  in  which  case  her 
will  must  be  respected.  If  the  wife  is  insane  and  incapable  of 
assenting,  or  the  income  has  not  actually  come  to  her  husband's 
hands,  and  under  the  trust,  moreover,  the  income  is  not  payable 
to  the  husband,  the  income  will  belong  to  her ;  though  here  the 
inclination  of  equity  is  to  allow  all  reasonable  ofifsets  to  the 
husband.^ 

^  Per  Sir  George  Turner,  Hughes  v.         >  Peachey,  Mar.  Settl.  291,  and  cases 

Wells,  9  Hare,  773.    And  see  authori-  cited ;    Rowley    v,    Unwin,  2    Kay  & 

ties   cited,    Schouler,    Hus.    &    Wife,  Johns.  142;  Arthur  v.  Arthur,  II  Ir- 

§  254;  Carpenter  v.  Carpenter,  27  N.J.  Ch.  513. 

Eq.  502;  Clive  v.  Carew,   1  John.  &         «  Lewin,    Trusts,    5.50;     2    Perry, 

Hen.  199.  Trusts,  §  665,  and  cases  cited. 

2  Dixon  V.  Dixon,  L.  R.  9  Ch.  D. 
587. 
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CHAPTER  XI. 

THE  wife's  dominion  OVER  HER  STATUTORY  SEPARATE   PROPERTY. 

§  142.  Dominion  under  Married  Women's  Acts  in  Gheneral.  — 
The  doctrine  of  the  wife's  dominion  over  her  separate  estate  is 
at  this  day  more  generally  asserted,  in  the  United  States  at 
least,  with  reference  to  the  married  women's  acts ;  and  some  of 
the  later  cases  show  important  variations  from  the  equity  rule, 
as  we  shall  proceed  to  notice.  The  decided  change  seems  to 
date,  in  American  chancery,  from  the  passage  of  the  important 
married  women's  acts,  or  about  1848,  and  in  most  States  at  this 
day  to  affect  equitable  remedies  with  reference  to  both  the  stat- 
utory and  equitable  separate  estate  of  the  wife.^ 

§  143.  New  Tork  Rnle  ae  to  Wife's  Cbarge  not  Beneflolal.  — 
The  obstinate  case  of  Yale  v.  Dederer  is  an  important  one,  as  es- 
tablishing in  a  leading  American  State,  under  cover  of  modem 
legislative  policy,  a  new  doctrine,  at  variance  with  that  of  con- 
temporary English  equity  courts  noted  in  our  last  chapter,^  and 
apparently  contrary  to  its  own  precedents.*  In  this  case  the 
New  York  Statutes  of  1848  and  1849  were  to  be  construed, 
which  in  terms  permitted  the  wife  to  hold  to  separate  use,  and 
to  "  convey  amd  devise  "  as  if  sole,  but  left  her  promissory  note 
as  void  as  it  always  had  been  at  the  common  law.^    A  question 

1  Supra,  §  134.  was  not  able  to  pay  it,  she  was.    The 

^  Supra,  §  134.    Cf.  §  135.    And  see  husband   turned    out    insolvent   after- 

also  §§  136,  137.  wards,  and  judgment  on  the  note  was 

*  Yale  V.  Dederer,  18  N.  Y.  265 ;  returned  nulla  bona  as  against  him, 
s.  c.  22  N.  Y.  450.  It  was  established  that  the  wife  had 

*  It  appeared  that  the  husband  had  sufficient  real  estate,  held  in  her  ovm 
offered  his  promissory  note  to  the  plain-  right,  to  satisfy  the  claim ;  and  the 
tiff  in  payment  for  certain  cows  which  judge,  who  heard  the  evidence,  stated 
he  wished  to  purchase ;  that  the  plain-  in  his  finding  that  "  the  defendant,  Mrs. 
tiff,  doubting  his  solvency,  required  Dederer,  intended  to  charge,  and  did 
him  to  procure  his  wife  to  unite  in  a  expressly  charge,  her  separate  estate 
note  with  him.  This  he  did.  The  for  the  payment  of  the  note."  The 
note  was  subsequently  renewed.  At  Court  of  Appeals  nevertheless  held 
the  time  of  signing  the  note  Mrs.  that  Mrs.  Dederer  was  a  mere  surety 
Dederer  remarked  that  if  her  husband  for  her  husband ;  and  that  being  such, 
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properly  raised  was  whether,  notwithstanding  her  legal  disabili- 
ties to  contract  remained  substantially  as  before  the  statute,  the 
married  woman  might,  as  incidental  to  the  complete  right  of 
property  and/t^  disponendi  which  she  took  under  the  statute, 
charge  her  estate  for  the  purposes  and  to  the  extent  which  rules 
of  equity  had  heretofore  sanctioned  with  reference  to  her  equi- 
table separate  estata  The  decision  was  adverse,  and  the  prin- 
ciple of  the  decision  was  this  :  that,  in  order  to  create  a  charge 
upon  the  separate  estate  of  a  married  woman,  as  for  instance  by 
joining  her  husband  in  giving  a  promissory  note,  the  intention 
to  do  so  must  be  declared  in  the  very  contract  which  is  the 
foundation  of  the  charge,  or  else  the  consideration  must  be 
obtained  for  the  direct  benefit  of  the  estate  itself.  Later  New 
York  decisions  follow  the  rule  of  this  case,  and  require  a 
distinct  written  obligation  to  bind  the  wife  where  the  debt  is 
not  contracted  for  the  direct  benefit  of  the  estate.^ 

The  decision  in  Yale  v.  Bederer,  on  its  second  appeal,  made  a 
profound  impression  among  chancery  jurists,  the  novelty  of  the 
married  women's  act  favoring  this  result,  and  likewise  the  cir- 
cumstance that  chancery  jurisdiction  had  hitherto  been  taken 
more  liberally  in  New  York  than  in  other  States  in  the  Union. 
Opinions  differed  as  to  the  merits  of  the  decision,  but  not  as  to 
the  boldness  of  the  innovation  upon  chancery  precedents.  It 
does  not  appear  that  this  doctrine  has  found  favor  in  all  the 
other  States.  In  Wisconsin,  the  decision  of  Yaie  v.  Dederer 
was  unsparingly  condemned  soon  after,  in  the  course  of  judicial 

although  It  was  her  inteDtion  to  charge  for  protection  in  their  separate  estate, 

her  separate  estate,  snch  intention  did  A  third  time  (see  68  N.  Y.  329),  or  abont 

not  take  effect.     We  may  add  that  Yale  1877,  the  case  went  np  on  appeal ;  the 

V.  Dederer  was  passed  upon  by  the  New  effort  upon  the  last  trial  being  made  to 

York  Court  of  Appeals  three  several  take  the  case  out  of  the  rule  by  evi- 

times.    After  the  first  appeal,  18  N.  Y.  dence,  but  it  was  held  that  the  findings 

265,  the  court  below,  which  would  at  as  to  the  circumstances  and  intent  were 

first  have  entered    judgment   to  seU,  not  inconsistent  with  the  idea  that  the 

found  that  the  wife  actually  intended  defendant  had  signed  as  surety, 

to  charge  her  separate  estate  with  the  *  White  v.  McNett,  33  N.  Y.  371  ; 

promissory  note  in  question.     Hence  Ledlie    v,    Vrooman,    41    Barb.    109; 

the  principle  so  broadly  asserted  as  to  White  v.  Story,  43  Barb.   124;    Mer- 

evidence  in  writing  on  the  second  ap-  chants'  Bank  i^.  Scott,  59  Barb.  641 : 

peal  (22  N.  Y.  450) ;    Selden,  J.,  ob-  Saratoga  Co.  Bank  v.  Pmyn,  90  N.  Y. 

serving  that  hereafter  married  women  250.    And  see  101  N.  Y.  434,  where  the 

were  not  to  be  indebted  to  equity  merely  wife  had  no  separate  estate. 
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discufisioii.^  And  for  several  years  the  more  common  equitable 
rule  in  this  country  still  seemed  to  be  that  the  wife's  separate 
estate  would  be  held  liable  for  all  debts  which  she  by  implica- 
tion or  expressly,  by  writing  or  parol,  charged  thereon,  even  if 
not  contracted  directly  for  the  benefit  of  the  estate.^  For  the 
wife's  debts  are  charged  in  justice  upon  her  separate  estate,  not 
because  of  her  power  to  make  a  valid  written  or  verbal  contract^ 
but  because  it  is  right  that  her  debts  should  be  paid.^ 

But  influences  were  at  work  to  bring  other  jurisdictions  to 
reject  the  loose  discretionary  powers  which  English  precedents 
appeared  to  have  established  against,  as  well  as  favorably  to, 
the  interests  of  married  women.  In  Massachusetts,  at  a  term 
of  1860,  the  Supreme  Court,  called  for  the  first  time  to  exercise 
full  equity  powers  under  a  statute  then  recent,  followed  the 
rule  of  Yale  v.  Dederer,  in  a  similar  case  of  married  women's 
suretyship.*  The  English  chancery  itself,  finding  occasion  in 
1861  to  consider  the  subject  of  separate  estate  liability  for  a 
wife's  unbeneficial  dealings,^  showed  a  new  inclination  to  dis- 
criminate for  the  protection  of  a  wife's  separate  estate  in  such 
instances.  On  the  whole,  therefore,  while  the  lines  of  American 
and  English  decisions  of  late  do  not  run  parallel,  and  States 
themselves  are  discordant  as  to  burden  of  proof  and  as  to  ad- 
mitting or  denying  the  New  York  and  Massachusetts  doctrine, 
—  some  States  holding  it  immaterial  in  equity  whether  the 
wife's  debt  be  evidenced  by  a  written  instrument  or  parol 
promise,^ — the  tendency  on  both  sides  of  the  water  is  towards 

2  lV>dd  V.  Lee,  15  Wu.  365.  o.  Warwick,  40  Penn.  St.  140.    Bntsee 

*  Pentz  V.  Simonson,  2  BeaaL  232 ;  Mackj  v.  Love,  25  CaL  367 ;  Hanly  v, 
Grapengether   v.    Fejenraxy,    9  Iowa,    Downing,  4  Met.  (Kj.)  95. 

US;  ^gen  v.  Ward,  S  Allen,  387 ;         ^  Willard  t^.  Eastham,  15  Graj,  328. 

Muyo  V.  Hutchinson,  57  Me.  546 ;  Ma-  The  Tohime  of  Reports  containing  this 

joro.  Sjmnies,  19  Ind.  117;  Oakley  v.  opinion  was    not,  howerer,  pubUshed 

Pbond,  1  McCart.  178  ,*  MiUer  v.  New-  before  1869.    Some  of  the  most  recent 

ton,  28  CaL  554;   2  Kent,  Com.  164;  statutes  embody  this  New  York  mle 

2  Story,  Eq.  Juris.  §§  1398, 1401.    See  requiring  the  wife's  express  declaration 

Koontz  V.  Nabb,  16  Md.  549 ;  Knox  v,  of  intent  to  bind,  &c.    39  S.  C.  525. 
Jordan,  5  Jones  Eq.   175;   McFaddin         '  That  is,  for  buying  stock  in  trade 

0.  Cmmpler,  20  Tex.  874;  Phillips  v.  for  her  separate  business.    This  case 

GniTes,  20  Ohio  St.  371 ;  Avery  v.  Van-  was  Johnson  v,  Gallagher,  3  De  G.  E. 

sickle,  35  Ohio  St.  270 ;  §§  186, 137.  &  J.  494 ;  wpra,  §  135. 

*  Cummins  v,  Sharpe,  21  Ind.  881 ;         *  Miller  v.  Brown,  47  Mo.  505. 
Penti  V.  Simon8on,2  BeaaL  282;  Glass 
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the  conclusion  that  the  debts  of  a  married  woman  having  sepa- 
rate property  are  only  to  be  surely  charged  by  a  court  of  equity 
upon  that  separate  property,  and  payment  enforced  out  of  it, 
when  it  was  contracted  by  her  for  its  benefit,  or  expressly  made 
a  charge  thereon  or  expressly  contracted  on  its  credit ;  ^  and,  of 
course,  to  the  extent  only  to  which  the  wife's  power  of  disposal 
may  go.^  And,  to  suit  a  later  phase  of  the  doctrine,  not  upon 
separate  property  which  at  the  date  of  her  engagement  had  no 
existence  and  was  not  contemplated.^ 

§  144.  Combined  Tests ;  Benefit  and  Express  Intention.  —  The 
equitable  rule  in  which  American  cases,  together  with  the  latest 
English  cases,*  generally  agree,  whether  with  reference  to  the 
equitable  or  statutory  separate  property  of  the  wife,  is,  that  the 
separate  estate  of  a  married  woman  becomes  chargeable  with 
the  due  performance  of  her  engagements  or  obligations  made  or 

^  See  supra,  §  135 ;  Armstrong  t;.  writing,  most  be  expressed  in  the  in- 

Ross,  5  C.  £.  Green,  109;  Kantrowitz  strament.    Yale  v.  Dederer,  68  N.  Y. 

V.  Prather,  31  Ind.  92 ;  Hasheagan  v,  329 ;  cases  supra. 
Specker,  36  Ind.  413 ;  Perkins  v,  Elliott,         '  See  Hix  v.  Gosling,  1  Lea,  560. 

7  C.  £.  Green,  127;  Patrick  v.  Littell,  For  numerous  applications  of  this  new 

36  Ohio  St.  79,  and  authorities  cited ;  rule,  see  Schouler,  Hus.  &  Wife,  §  258, 

Westgate  t;.   Munroe.  100  Mass.  227;  and  cases  cited. 

Nash  V.  Mitchell,  71  N.  Y.  199 ;  Wilson         »  Ankeny  v.  Hannon,  147  U.  S.  118; 

V.  Jones,  46  Md.  349;  Wallace  v.  Fin-  §§  135, 136;  106  N.  C.  289.    The  veiy 

berg,  46  Tex.  35 ;  Williams  v.  Hugnnin,  recent  emancipation  of  married  women 

69  111.  214 ;  StiUwell  v.  Adams,  29  Ark.  by  legislative   acts  does   not   remove 

846 ;  Pippen  v.  Wesson,  74  N.'C.  437 ;  them  from   the    consideration  of   the 

58  Vt.  474 ;  44  Mich.  80,  96.  courts  when  questions  of  improvidence, 

The  doctrine  of  Yale  v,  Dederer,  hardship,  and  oppression  in  their  con- 
whether  by  statute  or  judicial  decision,  tracts  require  judicial  attention.  Friend 
finds  more  direct  support  from  Coszens  u.  Lamb,  152  Penn.  St.  529.  A  late 
V,  Whitney,  3  K.  I.  79;  Jones  v.  Cros-  English  statute  fastens  liability  upon  the 
thwaite,  17  Iowa,  393;  Perkins  v.  wife's  after-acqaired  property.  [1891] 
EUiott,  7  C.  £.  Green,  127;  Hodson  2  Q.  B.  422.  Where  the  debt  was  con- 
V.  Davis,  43  Ind.  258 ;  Chatterton  v,  tracted  upon  the  express  faith  of  a  leg- 
Young,  2  Tenn.  Ch.  768 ;  Nelson  v.  acy  fairly  expectant,  the  creditor  was 
MiUer,  52  Miss.  410.  But  other  cases  favored  in  Reus  jRs,  79  Mich.  216,  a 
are  to  the  contrary.  Metropolitan  case  with  peculiar  considerations  of 
Bank  v.  Taylor,  62  Mo.  338 ;  Mayo  v,  benefit  to  the  wife. 
Hutchinson,  57  Me.  546 ;  suprat  p.  223.  The  wife's  promise  to  pay  another's 
The  rule  is  regarded  as  settled  in  New  debt  (even  that  of  her  husband)  may 
York,  that,  in  order  to  charge  the  es-  require  a  writing  under  the  Statute  of 
tate  of  a  married  woman  with  a  debt  Frauds.  White  r.  Vassalborongh,  82 
not  contracted  for  the  benefit  of  her  Me.  65 ;  §  145. 
separate  estate,  the  intent  to  charge  ^  Supra,  g  136. 
such  estate,  where  the  obligation  is  in 
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incurred  upon  its  express  credit  or  for  its  benefit.^  Benefit  is 
not  the  sole  test ;  but»  to  the  extent  of  her  power  of  disposition 
over  her  separate  estate,  the  wife  may  chaige  it  with  such  en- 
gagements as  she  sees  fit  to  make,  provided  the  evidence  of 
intention  he  satisfactory  (upon  which  point  States  differ),  and 
provided,  of  course,  that  the  transaction  was  voluntary  on  her 
part,  and  not  fraudulently  procured. 

In  order  to  charge  the  separate  estate  of  a  married  woman 
with  a  debt,  as  the  cases  now  to  be  examined  will  show, 
a  specific  agreement  to  that  effect  is  not  always  held  indis- 
pensable; but  the  intent,  or  the  creditor's  right  to  procure 
such  charge,  may  be  inferred  often  from  the  surrounding 
circumstances.^ 

§  144  a.  Wtfe's  Separate  Property  bound  lor  Family  Neoea- 
saitoa,  &c.  —  Various  State  codes  now  render  a  wife's  separate 
property  expressly  liable  for  family  necessaries  and  articles  for 
the  support  of  the  household  as  well  as  her  own  comfort,  where- 
ever  at  least  the  sale  was  made  on  the  faith  of  such  property  or 
upon  her  credit  ;^  and  the  liability  thus  indicated  is  sometimes 

^  Patrick  v.  Littell,  36  Ohio  St.  79.  upon  the  wife's  separate  estate,  without 

^  CoDlin  0.  CantreU,  64  N.  Y.  217 ;  clear  proof  that  she  contracted  the  debt 

Hanhberger  v.  Alger,  31  Gratt.  52.  on  her  own  behalf,  or  intended  to  bind 

*  Tiemayer  v.  Tamqnist,  85  N.  Y.  her  separate  estate  for   its  payment. 

516 ;  66  Ala.  315 ;  68  Ahi.  402 ;  Wright  Dodge  v.  Knowles,  114  U.  S.  430 ;  §  128. 

V.  Straase,  73  Ala.  227 ;  Marqnardt  r.  And  see  Hart  v.  Goldsmith,  51  Conn. 

Flaagher,  60  Iowa,  148;  76.  86.     To  479. 

constitute   snch   family    expense,    the  For  the  wife's  own  wearing  apparel 

article  must  have   been  actnaUy  nsed  she  may  give  her  binding  note.     103 

in  the  family.    55  Iowa,  702.    And  see  Ind.  512.    Medical  services  rendered  to 

79    Ky.    279.     A   joint   purchase    of  awifearefamily  expenses  or  necessaries 

necessaries   by  husband   and   wife    is  under    such    a   code.    80    Iowa,    243. 

presumed  to  be  on  the  husband's  sole  Otherwise  as  to  medical  services  to  her 

credit.     103  Penn.  St.  396.    But  where  husband,  where  the  code  is  not  explicit, 

the  husband  was  known  to  be  insol-  75  Mich.  397.    And   so  is  a  suit  of 

vent,  reliance  is  placed  rather  upon  the  clothes  purchased  by  the  wife  for  a 

wife's  property.    70  Ala.  522.  minor  son.    79   Mich.  360;  83  Mich. 

It  should  be  borne  in  mind  that  116.  But  not  rent  of  a  farm  which  the 
apart  from  such  statutes,  neither  the  husband  carries  on  as  a  business  enter- 
liability  for  provisions  supplied  at  a  prise.  82  Iowa,  596;  though  as  to 
dwelling-house  where  a  husband  and  rent  for  a  family  home,  see  37  HL  App. 
wife  and  their  children  are  living  to-  *30.  Nor  does  feed  to  the  wife's  horses 
gether,  nor  a  promissory  note  given  by  which  the  husband  nsed  in  his  busi- 
the  husband,  which  describes  him  as  ness,  come  under  the  rule.  82  Me.  65. 
trustee  for  the  wife,  in  payment  for  Formalities  as  to  suit,  &c.,  guaiding  the 
such  supplies,  can  be  charged  in  equity  wife's  interest  must  follow  the  statute. 
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her  own,  though  more  naturally  that  of  the  husliuind  or  of  both 
husband  and  wife ;  while  in  some  States  the  wife  stands  like  a 
surety  for  her  husband.^  Such  codes  are  to  be  fairly  and  reason- 
ably construed  with  reference  to  a  wife's  obligation,  for  they  are 
in  derogation  of  the  common  law  and  equity.^ 

§  145.  Whether  Wife  may  bind  as  Surety  or  Guazantor.  — 
Where  a  married  woman  having  separate  estate  contempora- 
neously executes  a  promissory  note  as  surety  for  another  (inclu- 
sive of  her  husband),  such  estate  is  (or  was  lately)  presumably 
charged  with  its  payment  in  Ohio,^  Maine,  Missouri,  and  some 
other  States.  But  the  rule,  as  we  have  seen,  is  (or  was  lately) 
otherwise  in  New  York  and  Massachusetts  and  New  Jersey,  and 
the  same  may  be  said  as  to  New  Hampshire,  Georgia,  South 
Carolina,  Tennessee,  Nebraska,  and  various  other  States.  In 
Louisiana  a  married  woman  may  bind  herself  as  surety  for  any 
one  except  her  husband.^  In  some  States  a  wife  cannot  make 
herself  liable  on  her  contract  of  suretyship  for  any  one,^  even 
where  she  may  enter  into  an  original  undertaking.^ 

A  married  woman's  promissory  note  does  not,  as  a  rule,  se- 
cure her  husband's  debts,  nor  does  she,  by  executing  it,  bind  her^ 
self  lawfully  as  his  surety  or  guarantor  on  a  contract  not  relating 
to  her  separate  estate,  nor  for  its  benefit,  so  as  to  render  herself 
liable  to  suit.^  The  same  may  be  said,  though  perhaps  with 
more  reserve,  of  her  undertakings  for  the  benefit  of  third  parties ; 
as  a  mere  accommodation  indorser,  for  instance  ;  ®  or  to  pay  in- 

19  Ore.  233 ;  Gabriel  9.  Bowman,  104  distinction  between  her  eqaitable  and 

Mo.  44 ;  Edwards  v.  Woods,  131  N.  Y.  statutory  property  in  such  matters.    86 

350.    Especially  is  the  wife  liable  as  Ala.  1 68.  Accommodation  acceptance  it 

abore  where  she  herself  purchases  and  within  the  "  surety  "  restriction  of  stat- 

agrees  to  pay ;  but  where  the  husband  ute.    86  6a.  780. 

purchases  for  himself  and  on  his  own  ^  87  Ga.  393. 

credit,  the  local  statute  may  not  suffi-  ^  parker  r.  Simonds,  1  AUen,  258; 

ciently  charge  her  by  its  language.    86  Shannon  v.  Canney,  44  N.  H.  592,  and 

Ga.  696 ;  92  Ga.  769.  numerous  cases  cited  in  Schouler,  Hns. 

*  36  Neb.  604.  &  Wife,  §  260. 

*  See  §§  66, 109,  128.  8  Shannon  v.  Canney,  44  N.  H.  592 , 

*  Semble  a  conclusive  presumption.  Crane  v.  Eelley,  7  Allen,  250 ;  Kohn  r. 
39  Ohio  St.  516.  But  see  Ankeny  r.  ^Knasell,  91  lU.  138;  Bailey  v.  Pearson. 
Hannon,  supra.  9  Fost.  77 ;  Lytle's  Appeal,  36  Penn. 

*  Schouler,  Hub.  ft  Wife,  §260,  and    St.  131;  Peake  v.  La  Baw,  6  C.  E. 
cited.    24  8.  C.  51 ;  61  N.  H.  129.     Green,  269;  Bauer  v,  Bauer,  40  Mo. 

*  79  Ky.  29.    Some  States  aisert  a    61 ;  86  Ga.  780. 
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sarance  premiums  on  a  life  policy  for  another's  benefit^  The 
tendency  of  some  of  the  late  cases  is  to  exempt  promissory  notes 
which  are  drawn  payable  to  a  married  woman  or  order  from  all 
liability  for  the  husband's  engagements;  a  presumption  being 
thus  afforded  that  the  money  is  due  to  her  and  not  to  her 
husband' 

§  146.  Ihqairy  into  Consideration  Pertinent  :  Promissory 
Note,  Bond,  &o.  —  Inquiry  into  consideration  is  always  perti- 
nent under  the  equity  rule,  and  in  States  where  the  wife  is  not 
invested  with  plenary  power  of  legal  disposition  under  appro- 
priate statutes.  This  applies  to  the  wife's  promissory  note, 
which,  as  the  law  stands,  apart  from  statute,  cannot  be  a  safe 
investment  for  any  one ;  for  its  value  consists  in  the  proof  that 


1  S4  Ga.  309.  long  as  no  such  power  was  giyen  nnder 

*  See  Cowles  v.  Morgan,  84  Ala.  statute  for  the  married  woman  to  dia- 

ft35;  Lewis  V.  Harri8,4  Met.  (K7.)353;  pose  of  her  separate  property  as  has 

Chapman  v.  Williams,  13  Gray,  416;  been  conferred  by  the  New  York  legis- 

Paine  v.  Hunt,  40  Barb.  75 ;  Tooke  v,  latnre,  equity  has  refused  to  recognise 

Newman,  75  HL  215.    Since  the  second  any  power  in  a  married  woman,  inde- 

decision  in  Yale  v.  Dederer,  the  New  pendently  of  appropriate  legislation,  to 

York  statute  of  1860  provides  that  any  charge  her  separate  statutory  estate  by 

married  woman  possessed  of  real  estate  any  writing,  even  though  it  contain 

aa  her  separate  property  may  bargain,  words  which  show  a  clear  intention  to 

sell,  and  convey  such   property,  and  bind  such  estate,  except  by  a  mortgage 

"enter  into  any  contract "  in  reference  acknowledged  as  required  by  law,  or 

to  the  same.     By  way  of  construing  for  debts  contracted  for  the  benefit  of 

this  statute,  together  with  the  prior  her  separate   estate,  or  for  her  own 

acts  of  1848  and  1849,  the  New  York  benefit  on  the  credit  of  it;  and  hence 

Court  of  Appeals  has  charged  a  mar-  it  declines  to  impose  a  lien   on  the 

ried  woman  as  party  without  consider-  wife's  separate  estate  because  of  her 

ation  to  a  promissory  note,  where  she  note  as  surety,  even  though  by  express 

added,  as  promisor  or  special  iudorser,  words  she  charges  the  payment  of  that 

express  words  charging  the  payment  note  on  her  separate  property.   Perkins 

of  the  note  on  her  separate  property,  v,  Elliott,  7  C.  E.  Green,  127;  Kohn  v. 

Com  Exchange  Ins.  Co.  r.  Babcock,  Bussell,  91  111.  138;  Dunbar  v,  Mize, 

42  N.  Y.  613 ;  Knowles  v.  Toone,  96  53  Ga.  435.    But  see  44  N.  J.  L.  245. 

N.  Y.  534.    She  may  therefore  now  In  other  States  the  wife's  capacity  to 

become  a  surety  or  guarantor,  by  force  make  a  contract  of  suretyship  or  guar- 

of  statute,  not  only  in  New  York  but  anty  for  another  is  still  denied.    Russel 

in  some  other  States,  though  the  Stat-  v.  People's  Savings  Bank,  39  Mich.  671 ; 

ute  of  Frauds  must  apply  to  her  oral  51  Mich.  626 ;  87  Mich.  121 ;  34  Neb. 

promise  to  be  liable  for  another.   Wool-  817.    See  65  Vt.  231.    And  quite  gen- 

sey  V.  Brown,  74  N.  Y.  82 ;  Hart  v.  erally  her  simple  indorsement  of  a  bill 

Grigsby,  14  Bush,  542 ;  Northwestern  or  note  is  held  to  be  inoperative  beyond 

Life  Ins.  Co.  v,  Allis,  23  Minn.  337.  divesting  her  of  a  title  therein.    Mo 

In  New  Jersey,  on  the  other  hand,  so  lean  v.  Branson,  37  Ind.  195. 
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it  was  a  contract  on  her  part,  and  a  binding  contract,  relative  to 
her  separate  property,  within  the  general  rale.  But  tlie  finding 
of  facts  by  the  jury  or  trier  settles  such  a  questioa^ 

But  whether  by  promissory  note,  bond,  oral  or  written 
promise,  the  instrument  and  the  proof,  taken  together,  must  dis- 
close the  intention  ^  to  charge  her  separate  estate  expressly,  or 
else  some  beneficial  object  for  which  the  money  was  raised.  If 
a  loan  is  made  to  the  wife,  the  purpose  of  that  loan  must  be 
established  by  the  lender  as  the  test  of  his  right  to  recover.^ 
So,  too,  if  she  gives  a  bond,  whether  as  surety  or  otherwise,^  or 
signs  or  indorses  a  promissory  note.^  And  in  some  States,  even 
in  equity,  as  to  her  properly  executed  conveyance  of  real 
estate.^  But,  on  the  other  hand,  the  general  property  rights  of 
married  women  being  now  recognized  by  sundry  statutes,  their 
right  in  equity  to  make  contracts  affecting  their  property  is  no 
longer  limited  to  property  settled  formally  to  a  sole  and  separ- 
ate use  ;  and  although  in  numerous  instances  statutory  requisites 
for  making  the  contract  binding  in  law  may  be  wanting^  equity 
will  bind  her  property,  nevertheless,  where  she  or  her  estate 
has  received  the  benefit  of  the  transaction^ 

1  193  Penn.  St.  544.    Even  in  Mas-  upon  the  credit  of  her  esfeate.    WOiianM 

tachusettn,  where  the  wife's  mortgage  v.  King,  43  Coon.  569. 
<m  real  estate  daly  executed  is  upheld,  a         *  Way  v.  Peck,  47  Conn.  23 ;  Yiaer 

note  secured  by  it,  if  for  nubeneficial  v.  Scruggs,  49  Miss.  705.    Bat  when 

consideration,  such   as  the  husband's  she  borrows  money  in  person  or  by 

indebtedness,  could  not  be    enforced,  agent  without  notice  that  it  is  for  any 

Hebum  v,  Warner,    112    Mass.    271.  one's  benefit  but  her  own,  she  cannot 

And  see  Wright  v.  Dresser,  110  Mass.  afterwards  deny  a  consideration.     34 

51 ;  49  Mich.  538 ;  Marchand  v.  Griffon,  S.  C.  175.    That  she  borrows  for  her- 

140  U.  S.  516;  65  Yt.  231.    But  the  self  and  then  gives  the  money  to  her 

latest  legislation  in  Massachusetts  does  husband  does  not  diminish  her  liability, 

not  require  the  consideration  of  a  wife's  85  Gft.  200. 

contract  to  enure  to  her  own  benefit,         *  Gosman  v.  Cmger,  69  N.  Y.  S7. 
and  her  joint  note  with  her  husband,  or         In  Georgia  a  bonajide  holder  of  such 

her  indorsement,  binds  her  to  quite  or  a  notei   before  maturity  and  without 

nearly  the  same  extent  as  that  of  any  notice,  is  protected.    70  Ga.  322. 
single  woman.    Major  v.  Holmes,  124         ^  Cases  ni/>ra;  Flanders  v.  Abbey,  6 

Mass.  108;  Kenworthy  v.  Sawyer,  125  Bis.   16;  Conrad  v.  Le  Blanc,  29  La. 

Mass.  28;  Goodnow  v.  Hill,  125  Mass.  Ann.  123.    Or  confesses  judgment.    64 

587.  Md.  95.    As  to  binding  by  an  official 

'  The  presumption  is  that  a  contract  bond,  see  74  Wis.  582. 
entered  into  by  a  married  woman  hav-         *  Sutton  r.  Aiken,  62  Ga.  738 ;  €6 

ing  a  separate  estate,  for  its  benefit  <»  Wis.  399. 
fur  her  exclusive  benefit,  was  contracted        ^  Donovan's  Appeal,  41  Oonn.  551. 
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We  speak  here  with  a  constant  reaervation  oifemt  sole  liabil- 
ities acquired  under  local  statutes  which  may  affect  at  any  time, 
and  even  reverse  all  such  issues ;  ^  for  after  all,  as  the  latest  mar- 
ried women's  acts  are  construed  in  some  States,  a  wife  is  swi 
juris  except  as  to  her  husband,  and  may  bind  her  separate  prop- 
erty with  little  or  no  restriction ;  as  by  giving  a  bond  or  her 
promissory  note,  or  by  indorsing  or  by  way  of  guamnty  * 

§  147.  Bqnity  charges  Bneagement  on  General  as  well  ae 
Speoifio  Property.  —  Equity  will  chaise  a  debt,  and  even  one 
with  mortgage  or  other  collateral  security  upon  specific  property, 
upon  the  wife's  separate  property  generally  at  the  time  of  the 
engagement,  so  long  as  the  debt  was  contiacted  for  the  benefit 
of  the  wife's  separate  property.^  At  law,  of  course,  there  may 
be  ho  such  remedy ;  and  yet  it  should  be  borne  in  mind  that 
local  legislation  frequently  extends  the  legal  rights  of  a  married 
woman  in  this  same  direction.  Whenever  services  are  rendered 
for  the  benefit  of  a  married  woman's  separate  estate  with  her 
knowledge  the  presumption  is  that  they  were  rendered  at  her 
request* 

§  148.  BCarried  Woman's  {bcecutory  Promise ;  Purchase  on 
Credit.  —  In  general  it  is  held  that  a  married  woman  cannot 
become  personally  liable  on  her  general  or  executory  promise 
except  it  ooncem  expressly,  under  general  rules,  her  benefit  or 
her  separate  estate.  A  married  woman's  personal  incapacity  to 
contract  is  still  the  law's  assumption  unless  the  statute  is  expli- 
cit on  such  a  point ;  though  here,  as  elsewhere,  statutory  intent 
is  to  be  fairly  and  not  technically  construed.  Hence  a  note  given 
by  her  upon  any  other  consideration  is  void,*  even  though  it  be 


1  As  to  eridoice  in  snch  cssee,  see  married  woman's  note  impliedly  guar- 

Schonler,  Hns.  &  Wife,  §  362.  antees  her  competency.    51   N.  J.  L. 

^  Boatmen's  Savings  Bank  v.  Col-  547.    Consolt  local  code  and  practice; 

linfl,75  Mo.  280;  68  6a.  255;  Mathes  f  157. 

V.  Sbank,  94  Ind.  SOI ;  15  S.  C.  602;         >  Armstrong  v.  Ross,  5 C.  E.Green, 

160  Maw.  418;  150  Mass.  574;  88  Kj.  109. 

46.    To  repudiate  a  note  or  other  en-         '*  Cotter  v.  Morrii,  116  N.  T.  310; 

gagement,  and  thus  destroy  the  con-  Williams  v.  King,  43  Conn.  569. 
sideration  giveu  her,  should  leave  the         '  Kenton  Ins.  Co.  v.  McClellan,  43 

other  party  free  to  porsoe  the  consider-  Mich.  564 ;  Pippen  v,  V^Tesson,  74  N.  C. 

ation.     148  Penn.  St.  47  ;  §  148.  437 ;  Stokes  v.  Shannon,  55  Miss.  583. 


The  accommodation  indorser  of  a 
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in  the  hands  of  a  bona  fide  holder.^  The  wife's  bond  for  pay- 
ment of  money  does  not  bind  her  personally.^  The  wife  cannot 
become  a  general  borrower,  even  though  she  give  a  promissory 
note  or  security  in  the  same  connection.^  She  is  not  liable  on 
her  mere  contract  to  convey  or  purchase  land.*  Her  general 
engagements,  in  a  woixl,  without  the  scope  of  the  general  rules 
we  have  stated,  will  create  no  charge  upon  her  separate  property 
enforceable  in  equity.*  Some  States,  however,  under  their  lib- 
eral enabling  acts,  and  especially  the  later  ones,  repudiate  such 
restrictions  upon  the  jus  di»p<mendi.^ 

There  is  some  difficulty  in  the  purchase,  by  a  married  woman, 
of  property,  whether  real  or  personal,  on  credit,  arising  out  of 
the  circumstance  that  she  cannot  make  a  contract  for  payment 
which  will  be  personally  binding.^  There  is  much  logical  confu- 
sion on  this  point ;  and  the  true  equity  rule  appears  to  be  to 
regard  not  so  much  the  credit  as  the  consideration  of  that  credit, 
whether  it  were  for  her  benefit  or  on  express  credit  of  the  separ- 
ate property.    Where  the  wife  cannot  be  sued  upon  her  promise 

^  Kenton  Ins.  Co.  v.  McClellan,  43  in  anticipation  of  the  pnrchaae  of  tepa- 

Mich.  564.  rate  estate;  and  hence  that  her  note 

2  Hantley  x\  Whitner,  77  N.  C.  392 ;  given  for  money  borrowed,  wherewith 

Vandyke  v.  Wells,  103  Penn.  St.  49.  to   make    such    purchase,    was    Toid. 

>  O'Daily  v.  Morris,  31   Ind.  Ill;  Ames  v.  Foster,  42  N.  H.  381.    But  see 

Way  v.  Peck,  47  Conn.  23 ;  Viser  v.  later  statutes  of  this  State.   Batchelder 

Scruggs,  49  Miss.  705.  v.  Sargent,  47  N.   H.  262 ;   Blake  v, 

«  Scarlett  v.  Snodgrass,  92  Ind.  262;  HaU,  57  N.  H.  382.    See  also  Thomp- 

Warren    v.    Castello,    109    Mo.    338;  son  v.  WeUer,  85  m.  197;  108  N.  C. 

Sidel  t;.  Land  Co.,  94  Ala.  369.    See  296.    On  the  other  hand,  the  New  York 

distinctions  stated  in  Bybee  v.  Smith,  doctrine  is  that  she  may  purchase  prop- 

88  Ky.  648,  between  an  executory  and  erty  on  credit ;  and  if  the  vendor  wiU 

executed  sale  of  land.    Under  Virginia  run  the  risk  of  being  able  to  obtain 

statute  a  wife  is  now  held  bound  to  payment  of  the  consideration  of  the 

specific  performance  of  her  contract  to  sale,  the  transfer  remains  valid,  and  no 

convey  her  land.    87  Va.  478.    And  see  estate  will  pass  to  the  husband,  whether 

79  Tex.  551.  the  wife  had  previously  any  separate 

^  Williams  v.  Hugunin,  69  111.  214 ;  estate  or  not.    Darby  v,  Calligan,  16 

iupra,  §  144 ;    Huyler  ».  Atwood,  26  N.  Y.  21 ;  Enapp  r.  Smith,  27  N.  Y. 

N.  J.  Eq.  504 ;  StiUweU  v,  Adams,  29  277.    So  in  other  States.    Chapman  r. 

Ark.  346.  Foster,  6  Alien,  136  ;  Shields  v.  Keys, 

<  See  Allen  v.  Fuller,  118  Mass.  402 ;  24  Iowa,  298 ;  62  N.  J.  L.  36.    And  her 

Knapp  V.  Smith,  27  N.  Y.  277.  separate  estate  is  in  fact  charged,  under 

^  In  New  Hampshire  it  was  held  that  suitable  circumstances,  by  her  purchase 

n  married  woman  could  not,  under  the  on  credit,    as  we  have  already  seen. 

Htatutes  as  they  stood  a  few  years  ago,  Supra,  §  146. 
make  a  contract  for  money  or  property 
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to  boy  upon  credit,  she  will  not  in  equity  be  allowed  to  decline 
and  yet  keep  the  property  too;  and  hence  lands  or  personal 
property  sold  her  on  her  credit^  and  for  the  benefit  of  her  separ- 
ate estate,  have  been  treated  as  subject  to  the  vendor's  lien,  even 
though  the  notes  she  gave  by  way  of  executory  contract  could 
not,  as  such,  be  enforced  against  her.^  And,  once  again,  it  is 
asserted,  and  quite  fairly,  that  the  sale  to  a  marri.ed  woman  on 
credit  is  a  voidable  contract  on  her  part :  that  she  may  either 
recede  from  the  bargain  and  claim  its  annulment,  or  allow  it  to 
stand  with  a  right  in  the  vendor  to  subject  the  specific  property 
to  the  payment  of  the  debt^ 

§  149.  Marxled  Woman's  Ownership  of  Stock  ;  Bmplojrment 
of  Counsel.  —  Transfers  of  a  married  woman's  stock  in  a  corpor- 
ation require,  under  some  statutes,  the  husband's  written  assent 
or  joinder;  under  others,  again,  she  may  convey  as  if 
sole.^  After  her  transfer  without  observance  of  such  require- 
ments, she  may,  upon  information  of  her  legal  rights,  obtain  a 
retransfer  in  equity,  notwithstanding  subsequent  purchasers 
have  intervened.^  A  pledge  of  the  wife's  stock  is  sometimes 
considered.^ 

In  Bhode  Island  it  is  held  that  compensation  of  the  wife's 
solicitor  for  prosecuting  a  suit  in  equity  regarding  her  separate 
leaseholds  cannot  be  recovered  from  her  separate  estate.^    As  to 

1  Pemberton   v.   Johnson,   46   Mo.  ficial  ownership  to  herself  afiFords  a  dae 

342 ;  Braner  v.  Wlieaton,  lb.  363 ;  Car*  consideration    for    a    purchase,    even 

penter  r.  Mitchell,  54  HI.  126;  Hunter  thongh  her  hnsband  should  also  have  a 

p.  Dovall,  4  Bush,  438;  Smith  v.  Doe,  beneficial   ownership.      129  Ind'.  478; 

56  Ala.  456 ;  Boland  v.  Elink,  63  Ga.  Wilson  v.  Wilson,  80  Mich.  472. 
447.  '  A  married  woman  has  the  usual 

*  Nicholson  r.  Heiderhoff ,  50  Miss,  liability  of  stockholders  when  she  holds 

56.     See   further,   Schouler,   Hus.    &  stock  in  a  national  bank.    14  Fed.  Rep. 

Wife,  §  264.  405  ;  Bundjr  v.  Cocke,  128  U.  S.  185. 

The  current  of  negative  anthority  As  to  enforcing  such  liability,  see  Key- 

on  this  point  turns  much  towards  the  ser  v.  Hitz,  133  U.S.  139;  38  Fed.  700; 

purchase  of  real  estate  bjr  the  wife ;  39  Fed.  554. 

and,  upon  what  ought  to  be  deemed         *  Merriam  r.  Boston  R.,  117  Mass. 

more  fundamental  reasons  than  those  241.    See,  further,  Schouler,  Hus.  & 

of  cash  or  credit,  it  is  held  that  a  mar-  Wife,  §  268.    As  to  the  wife's  deal- 

ried  woman  is  incapable  of  acquiring  ings  with  a  stockbroker  see  42  N.  J. 

real  property  to  her  separate  use  under  Eq.  60. 
such    drcnmstances*     This,    however  ^  94  Penn.  St.  76. 

is  by  no  means  a  uniform  doctrine.         *  Cozzens  v.  Whitney,  3  B.  I.  79. 
Schouler.  Hus.  &  Wife,  g  265.    A  bene- 
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legal  fees  for  the  wife's  divorce,  some  States  still  disincline  to 
charge  her  estate,  in  absence,  at  all  events,  of  an  express  under- 
taking on  her  part  to  that  effect  and  genuine  benefit.^  But  in 
New  York,  professional  services  rendered  a  married  woman,  as 
in  collecting  demands  arising  out  of  transactions  permitted  her 
by  the  statute,  are  recoverable  under  the  general  rule  against  her 
separate  estate,  as  rendered  by  her  procurement  on  its  credit 
and  for  its  benefit.^  Contracts  by  the  wife  for  employing  coun* 
sel  in  her  property  suits  are  in  other  States  sustained  more  or 
less  liberally,  as  in  Indiana^ and  Mississippi,^  and  Maryland.^ 

§  150.  Joinder  of  Husband ;  Wife's  ConveyanoM  and  Con- 
traota.  —  The  rule  in  many  States,  under  the  married  women's 
acts,  is  that  the  husband  must  join  the  wife  in  contracts  and 
conveyances  relating  to  her  separate  property.  Particularly  is 
this  true  of  transactions  concerning  the  wife's  real  estate,  upon 
which  topic  we  have  already  spoken.^  Contracts  and  convey- 
ances otherwise  made  are  not  considered  binding^  For,  aside 
from  radical  legislative  changes,  husband  and  wife  were  always 
differently  regarded  in  this  respect ;  he  having  complete  control 
over  his  own  property,  while  she  had  only  such  control  as 
equity  or  the  modem  statute  might  confer  over  hers.  The  lan- 
guage of  the  married  women's  acts  in  many  States  authorizes 
the  inference  that  nothing  further  than  the  written  concurrence 
of  the  husband  is  requisite  to  complete  the  validity  of  the  wife's 
transfer  of  separate  personal  property;  the  voluntary  convey-^ 
ance.of  the  wife  with  her  husband  passes  her  separate  estate, 
real  or  personal ;  nor  is  the  husband's  joinder  always  essential 
to  her  transfer  of  personal  property,®  or  other  transactions.* 
And  in  some  States  the  wife's  sole  deed  of  her  separate  real 
estate  is  sufficient  to  pass  her  entire  interest ;  ^^  though,  so  antag- 

1  Pflnhing  v.  Falflh,  87  01.  260.  SCO;  Miller  v.  Hine.  18  Ohio  St.  565; 

s  Owen  V.  Cawlev,  86  N.  Y.  600.  Schottler,  Hus.  ft  Wife,  §  269,  and  cases 

*  Major  V.  Sjmines,  19  Ind.  117  ;  79    cited;  131  Penn.  St.  578. 

Ind.  259.  '  Trader  v.  Lowe,  45  Md.  1. 

*  Porter  v,  Halej,  55  Miss.  66.  *  A  married  woman  can   go   into 

*  66  Md.  106.  insolrency  without  her  hnsband's  join> 
«  Supra,  §  133.  der.    48  Minn.  98. 

T  Wright  V.  Brown,  44  Penn.  St.  »  Springer  ».  Beny,  47  Me.  380; 
224 ;  Pents  tf.  Simonson,  2  Beasl.  232;  Farr  v.  Sherman,  11  Mich.  SS;  Hale  v. 
Major  o.  Symmes,  19  Ind.  117 ;  67  Ala.    Christy,  8  Neb.  264;  lAhbj  v.  Chase, 
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onistic  is  this  to  the  old  common  law,  that  a  clearly  enabling 
statute  should  be  required.^ 

Following  the  spirit  of  recent  legislation,  some  American 
courts  now  hold  the  wife  liable  on  her  covenants  contained  in  a 
conveyance  of  her  separate  lands  ;^  or  her  agreement  to  assume 
a  mortgage  when  taking  a  conveyance  of  lands  so  encumbered.^ 
So  specific  performance  is  decreed  against  her  on  her  written 
promise  to  convey ;  provided  the  contract  be  executed  with  the 
formalities  requisite  in  her  conveyance.^  And  equity  will  not 
permit  the  wife  to  avoid  a  sale  without  refunding  the  purchase- 
money.^  Under  late  Massachusetts  statutes,  moreover,  a  married 
woman  may  bind  herself  by  her  separate  contract  for  the  pur- 
chase of  real  estate.^  In  other  States  her  ratification  of  a  defec- 
tive conveyance,  whether  directly  or  by  acts  presumptive,  is 
pronounced  valid.^  All  this,  of  course,  is  contrary  to  the  old 
rule,  which  in  many  parts  of  the  United  States  still  obtains  to  a 
greater  or  less  degree.® 

A  wife  who  joins  suitably  with  her  husband  or  trustee  in  a 
conveyance  of  her  separate  or  general  property,  so  as  legaUy  to 
convey  it  in  conformity  with  statute,  cannot  afterwards  assert 
her  equitable  title  so  as  to  avoid  altogether  or  change  from  an 
absolute  to  a  security  title,  as  against  a  bona  fide  purchaser  for 
value,  having  no  notice  of  her  equitable  claim  ;^  nor,  according 


117  MaM.  105 ;  Beal  v.  Warren,  2Gra7,        ^  KoUb  v.  I>e  Lejer,  41  Barb.  20S ; 

447.  106  N.  0.  512. 

1  See   farther,    Schooler,    Hns.    ft        *  Faaoett  v.  Cnrrieri  109  Mass.  79. 

Wife,  §  269.    A  void  mortgage  deed  A  wife  who  executes  a  bond  and  mort- 

bj  the  wife  cannot  be  ratified  nnder  a  gage  with  her  husband  to  secure  the 

•nboeqnent  statute  without  a  new  oon-  purchase  monej  of  land  conveyed  to 

■Ideration.    94  Ala.  42S.  him  is  liable  on  the  bond.     Staat  v.  Van 

s  Basford  v.  Feirson,  7  AUen,  524 ;  Sickel,  52  N.  J.  L.  370. 
Oonter  v.  Williams,  40  Ala.  561 ;  Bich-         ^  Spafford  v,  Warren,  47  Iowa,  47. 
mond  V.  Tibbies,  26  Iowa,  474.  '  Botsford  v.  Wilson,  75  HI.   133  ; 

*  Hnyler  r.  Atwood,  26  N.  J.  Eq.  504.  Stidham  v.  Matthews,  29    Ark.   650; 


And  see  Fenton  v.  Lord,  128  Mass.  466 
CooUdge  V,  Smith,  129  Mass.  554. 
*  Woodward  v.  Seaver,  98  N.  H.  29 


fftipra,  c.  6;  Gore  v.  Carl,  47  Conn.  291 ; 
86  Tex.  194.  Though  a  wife  be  not 
bound  by  her  covenant  to  convey,  the 


Baker  r.  Hathaway,  5  AUen,  103.    See  yendee  wiU  not  be  released,  if  she  offers 

Rumfelt  o.  Clemens,  46  Fenn.  St.  455 ;  to  do  so.    6  Lea,  397. 
Stevens  V.  Parish,  29  Ind.260;  Love  v.         *  Fepper  v.  Smith,  54    Tex.    115; 

Watkina,    40    Cal.  547.      Cf.  §§  94,  Davidson  v,  Lanier,  51  Ala.  318;  Co- 

148.  megys  V,  Clarke,  44  Md.  108. 
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to  the  growing  opinion,  asseii;  a  present  or  subsequent  title  after 
duly  conveying  her  entire  interest^  The  recitals  of  her  acknowl- 
edgment in  the  magistrate's  certificate  may  be  relied  upon  by  a 
lonafde  purchaser  or  mortgagee.' 

Under  some  married  women's  acts  a  lease  to  her,  and  its  cov- 
enants, as  iox  rent  or  taxes,  are  held  binding  upon  the  wife ; ' 
and  so,  too,  a  lease  from  her.^ 

§  150  a.  Statutory  Restraints  upon  Alienation  of  Wife's  Sep- 
arate Property.  —  In  some  States  a  married  woman  is  restrained 
from  alienation  in  certain  instances.  Thus,  in  Indiana,  the  wife 
is  forbidden  to  alienate,  with  or  without  her  husband's  consent, 
land  acquired  by  a  former  marriage,  while  children  of  such  mar- 
riage are  living.^  Bestraints  against  incumbering  the  wife's  sep- 
arate lands  as  security  for  her  husband's  debts  are  also  found ;  ^ 
and  the  more  so  where  the  husband  makes  no  provision  for 
maintenance  in  lieu  thereof/ 

§  151.  Improvements,  Repairs,  &c.,  on  Wife's  Lands ;  Mechan- 
ios'  Liens.  —  Upon  the  ground  that  the  wife's  separate  estate 
should  be  bound  by  contracts  for  its  benefit,  or  upon  its  express 
credit,  her  debts  for  improvements  upon  lands  conveyed  to  her 
sole  and  separate  use  have  been  enforced  in  several  late  in- 
stances.^   So,  too,  the  joint  contract  or  joint  note  of  herself  and 

1  Knight  V,  Thayer,  125  Mass.  25;  cial   sale.    100   Ind.  589.    The   Een- 

KiDg  V.  Rea,  56  Ind.  1 .    Bat  see  Bar-  tacky  code  proyidee  that  no  sale  of  a 

ker  V.  Circle,  60  Mo.  258.    An  after-  wife's  separate  estate  shall  be  ordered 

acquired  title    by  her  enares   to  her  if  forbidden  by  the  deed,  will,  or  con- 

grantee.    Gaertin    v.    Momblear,    144  tract  nnder  which  the  property  is  held. 

111.  32.  80  Ky.  424. 

>  Singer  Man.  Co.  r.  Rook,  84Penn.  >  The  Indiana  statate  of  1879  pro- 

St.  442  ;  Marston  v.  Brittenham,  76  111.  hibited  as  to  incambering,  but  not  from 

611;  Conn.  Life  Ins.  Co.  i^.  McCor-  conveying  in  payment  of  the  hosband's 

mick,  45  Cal.  580;  Homoeopathic  Life  debts.    88  Ind.  81. 

Ins.  Co.  V.  Marshall,  32  N.  J.  £q.  103.  7  Dnqaesne  Bank's  Appeal,  96  Penn. 

*  Worthington  o.  Cooke,  52  Md.  St.  298.  See  as  to  the  wife's  right 
297;  Harris  v.  Williams,  44  Tex.  124;  to  prevent  fraadalent  alienation  of  her 
Albin  V.  Lord,  39  N.  H.  196.  interest  in  her  husband's  land,  33  Kan. 

♦  Schooler,  Hus.  &  Wife,  §  271,  and  572. 

cases  cited;    Child    v.   Sampson,    117         '  Conway  v.  Smith,   13  Wis.   125; 

Mass.  62  ;  Bong] ass  v.  Fulda,  50  CaL  Fowler  t;.  Seaman,  40  N.  T.  593 ;  Car- 

77 ;  Pearcy  v.  Henley,  82  Ind.  129 ;  75  penter  i;.  Leonard,  6  Minn.  155 ;  80 

Ala.  188.  Mich.  472;   Schooler,  Has.   &  Wife, 

^  85  Ind.  117;    108  Ind.  174,  292.  §272. 
Bat  she  may  have  partition  or  a  jodi- 
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husband,  or  in  some  States  her  sole  note  or  sole  contract,  for 
lumber  and  materials  to  be  used  thereon.  It  is  the  declared 
rule  of  many  States  that  the  husband  cannot  of  his  own  act,  and 
without  his  wife's  consent,  subject  the  latter*s  separate  land  to 
debts  for  improvements,  or  subject  it  to  a  mechanic's  lien.^ 
But  the  mechanic's  statutory  right  of  lien  generally  extends  to  a 
married  woman's  lands  where  she  contracted  in  person  or  by 
agent,  and  perhaps,  too,  where  the  contract  was  for  the  benefit  of 
the  land.^  A  husband's  bona  Jide  investment  of  money  in  im- 
provements upon  his  wife's  estate  cannot  be  subjected  to  his  own 
demands  nor  to  satisfaction  of  the  claims  of  his  creditors,  except 
on  the  usual  principles.^  And  recent  cases  rule  that  where 
husband  and  wife  occupy  together  the  wife's  land,  the  wife's 
possession  must  be  respected  as  the  husband's  would  be  of  his 
own  property  in  the  absence  of  a  title  differently  recorded.^ 

Apart  from  permanent  improvements,  a  married  woman's  real 
estate  may  well  be  rendered  liable  for  repairs  made  to  her  sepa- 
rate estate  at  her  own  request,  and  as  necessary  for  its  due  pres- 
ervation and  enjoyment  And  where  a  wife  buys  land,  gives 
her  notes  in  payment,  and  enters  with  her  husband  and  makes 
improvements,  the  vendor's  lien  for  his  purchase-money  is  favored 
at  this  day  to  the  full  extent^  Independently,  however,  of  en- 
abling statutes,  the  written  contract  of  a  married  woman,  by 
which  she  acknowledges  an  indebtedness  for  materials  and  labor 

1  Bri||^g8  V.  Titos,  7  R.  I.  441 ;  Spin-  garded  as   presninably  a  post-nuptial 

uing  v.  BlackbnrD,  13  Ohio  St.  131;  62  gift  to  her.    92  Ala.  146,  152.    And 

Conn.  75;  145  HL  389;    90  Kjr.  380;  liable  to  his  existing  debts.     Hnmphrey 

Schooler,  Hos.  &  Wife,  §  272.  r.  Spencer,  36  W.  Va.  11 ;  §  185,  post; 

'  Vaii  w.  Meyer,  71  Ind.  159 ;  Wood-  Connecticut  Society's  Appeal,  61  Conn, 

ward  V.  Wilson,  68  Penn.  St.  208;  153  465.    But  ciicomstances  may  repel  soch 

Penn.  St.  208;  Anderson  v,  Armstead,  presumption.     61   Conn.  465.     As  to 

69  m.  452;  25  Fla.  118;  Marsh  v.  Al-  the  husband's  own  claim  for  improve- 

ford,  5  Bush,  392 ;   Schouler,  IIus.  &  ments,  see  Holmes  v.  Waldron,  85  Me. 

Wife,  §  272,  and  cases  cited.    A  hus-  312;  §§  184,  189,  194. 
band  acting  as  his  wife*s  agent  in  pur-         *  Brown  v.  Carey,  149  Penn.  St.  134. 

chasing  materials  and  supervising  the  Hence  the  right  to  insure  the  premises 

erection  of  buildings  on  her  land  cannot  is  that  of  the  wife  only.    Kavanaogh  v, 

bind  her   by  his   adjostment    of   the  Barber,  131  N.  T.  211.    As  to  damage 

amoont  doe,  against  her  right  to  qnes-  for  injuries,  see  152  Mass.  7 ;  135  N.  Y. 

tion  and  ascertain  the  facts.    Parker  v.  201 . 
CoUins,  127  N.  T.  185.  ^  Bedford    v.    Burton,    106    U.    S. 

*  Improvements  thus  made  are  re-  338. 
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used  to  improve  her  separate  estate,  is  void  at  law.^  And  where 
she  borrows  money  to  make  unnecessary  repairs,  the  lender  is 
not  favored.* 

§  152.  Mortgage  of  Wife's  Itfuids.  —  The  husband  cannot 
mortgage  his  wife's  separate  property  for  his  individual  debt ;  ^ 
for  it  is  a  general  principle  that  the  wife's  separate  property 
cannot  be  made  liable  for  the  debts  of  her  husband  or  others 
without  her  assent.^  But  a  mortgage  given  by  a  married 
woman  upon  her  separate  estate,  acknowledged  in  conformity 
with  the  statute,  and  with  the  joinder  of  the  husband,  is  a  valid 
security  and  capable  of  enforcement ;  not  alone  where  she  had  it 
mortgaged  to  secure  her  own  or  her  husband's  debt,  but  also,  in 
a  case  free  from  fraud  or  undue  influence,  where  it  was  mortgaged 
for  the  benefit  of  a  third  person.^ 

But  in  all  such  cases  the  wife's  rights  as  surety  are  carefully 
guarded ;  and  the  husband  cannot  pervert  the  security  to  her 
detriment,  nor  bind  her  by  his  own  agreement  for  extension  or 
discharge.^  And,  on  the  other  hand,  where  she  is  a  mortgagee 
in  her  own  right,  the  husband  cannot  alone  receive  payment 
and  satisfaction  and  discharge  the  mortgage.^  The  creditor's 
agreement  of  defeasance  accompanying  the  transaction,  or  cov- 
enants on  his  part,  must  be  faithfully  observed;®  and  as  to 
other  security  her  rights  are  the  usual  ones.*    It  must  be  re* 

1  WiUiams  v.  Wilbur,  67  Ind.  42.  gage  to  secare  the  parchase-monej  of 

*  McMulleu's  Appeal,  107  Penn.  St.  land,  see  Merser  o.  Smyth,  58  N.  H. 
90.  298;  Brewer  r.   Maarer,  38  Ohio  St. 

*  Patterson  v.  Flanagan,  1  Ala.  $.  C.  543.  See  §  150  as  to  husband's  joinder. 
427.  *  She  is  not  surety  when  joint  owner 

4  Hutchins  v.  Colby,  43  N.  H.  159;  with  her  husband.    89  Ga.  806. 
Tale  V.  Dederer,  18  N.  Y.  265;  Johnson         ^  McKinney  v.  Hamilton,  51  Penn. 

V.  Runjon,  21  Ind.  115.  St  63. 

ft  See  Schouler,  Hus.  &  Wife,  §  274,         <  Lomax  v.  Smyth,  50  Iowa,  223. 
and  cases  cited ;  Danbert  v.  Eckert,  94         *  Wilcox    v.    Todd,    64    Mo.    388. 

Penn.  St.  255;  112  Penn.  St.  284;  18  Future  advances  to  the  husband  alone 

Fla.  761 ;  Stafford  Bank  v.  Underwood,  under  such  mortgage  to  the  creditor 

54  Conn.  2  ;  45  Ark.  147  ;  32  Fla.  481.  for  security  and  his  bond  to  reconvey 

All  persons  taking  such  a  mortgage  upon  payment  of  an  existing  debt,  eaii- 

are  bound  to  ascertain  that  there  has  not  be  set  up  against  the  wife.    64  Vt. 

been  no  fraud  on  the  wife  in  inducing  616.    And  see  142  N.  Y.  290.    But  the 

the  mortgage.    98  Penn.  St.  561 ;  Mar-  wife  cannot  question  acts  of  her  hus- 

chand  v.  Griffon,  140  U.  S.  516.    But  band  within  scope  of  the  transaction, 

see  89  Ga.  181.    And  see  HaU  v.  Tay,  61  Vt.69. 
131  Mass.  192.    As  to  the  wife's  mort- 
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membered  that  in  certain  States  a  conservative  policy  is  still 
pursued,  so  as  to  prohibit  the  wife*s  mortgage  to  a  greater  or 
less  extent,  and  with  reference,  perhaps,  to  the  beneficial  nature 
of  the  consideration.^ 

§  153.  Wife's  Separate  Property;  HiMbcmd  as  Managing 
Agent.  —  The  undoubted  right  of  the  wife,  on  general  princi- 
ples, to  treat  her  husband  as  the  trustee  or  agent  of  her  sepa- 
rate property,  has  given  rise,  under  the  married  women's  acts,  to 
perplexing  questions  as  between  herself  and  his  creditors.  In 
New  York,  her  privileges  in  this  respect  are  carried  very  far ; 
for  she  may  employ  her  husband  as  her  managing  agent  to 
control  her  property,  without  subjecting  it  to  the  claim  of  his 
creditors ;  the  application  of  an  indefinite  portion  of  the  income 
to  his  support  does  not  impair  her  title  to  the  property ;  and 
neither  he  nor  his  creditors  will  acquire  an  interest  in  the  prop- 
erty through  his  services  thus  rendered.^  She  may  give  him  a 
power  of  attorney  and  require  him  to  pursue  its  terms  carefully.' 
In  Illinois,  too,  it  is  well  recognized  that  the  wife  may  make  her 
husband  her  agent  to  collect  debts  due  her,  to  receive  from  others 
the  income  of  her  estate,  and*  like  other  agents,  to  manage  and 
control  her  separate  property  in  her  name,^  and  she  may  employ 
him  as  clerk  or  salesman  in  her  business.^  Such,  too,  is  the 
rule  developing  in  certain  other  States,  to  the  practical  disadvan- 
tage of  the  husband's  creditors,  as  well  as  of  the  wife's  protec- 
tion against  her  husband.^ 

The  husband's  agency,  whether  created  under  suspicious  cir- 
cumstances or  not,  as  regards  the  public,  is,  like  other  agencies, 
a  matter  of  fact  for  legal  ascertainment  as  to  existence  or  scope 

1  Bowen  r.  Van  Winkle,  41   Ind.         «  Buckley  v.  Wells,  33  N.  Y.  518 ; 

432 ;  Lippincott  v.  MitcheU,  91  U.  S.  Knapp  v.  Smith,  27  N.  Y.  277. 
767.     See    further,    on    this   Aubject,         *  Nash  v.  Mitchell,  71  N.  T.  199 ;  41 

So honler,  Hos.  &  Wife,  §§  276, 277  ;  92  Kans.  236. 
Kj.  566.     In   some  codes  a  married        *  Patten  v.  Patten,  75  lU.  446. 
woman  is  expressly  forbidden  to  become         *  98  111.  38, 47 ;  139  IlL  450 ;  §  168. 
a  surety  in  any  manner ;  and  her  mort-        *  Aldridge  v,  Mnirhead,  101  U.  S. 

gage  to  seonre  her  hosband's  debt  is  397 ;    Coleman  r.  Semmes,   66    Miss, 

consequently  roid.    103  Ind.  71,  218.  321;  15  Vroom,  105;  Parker  v.  Bates, 

See  also  63*  N.  H.  195.    See  Sperry  t;.  29  Kan.  597 ;  Wells  v.  Smith.  54  Ga. 

Dickinson,  82  Ind.  132 ;  57  Mich.  247 ;  262.    As  to  delegation  of  his  author- 

18  Fla.  342 ;   85  Ind.  108,  as  to  mort-  ity  by  the  husband,  see  59  Tex.  240. 
gaging  on  a  void  note. 
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upon  all  the  proof.  The  courts  in  Illinois  go  so  far  as  to  hold 
that  the  husband's  dealings  with  his  wife's  separate  property  will 
now  be  presumed,  in  the  absence  of  proof  to  the  contrary^  to  be 
in  the  character  of  agent,  even  as  to  the  proceeds  and  income 
thereof ;  and  hence  rendering  him  liable  to  account  like  other 
agents,  with  aUowance  of  his  reasonable  compensation,  but  so 
as  to  require  him  to  establish  any  claim  he  may  make  of  a  gift 
or  legal  transfer  to  him,  by  due  proof  that  the  wife  so  assented 
and  understood;  in  short,  that  the  common-law  rights  of  the 
husband  to  the  wife's  property  are  swept  awayJ  But  in  such 
a  presumption  certain  other  States  by  no  means  concur.^  Proof, 
however,  that  a  husband  acted  as  special  agent  for  his  wife  in 
a  few  instances  does  not  prove  that  he  was  her  general  or  uni- 
versal agent  ;^  and  yet  the  issue  of  his  beneficial  regard  for  her 
gives  a  material  bias  to  the  decisions,  so  that  whenever  he  has 
been  acting  for  her,  and  his  action  naturally  tends  to  accomplish 
her  known  wishes  in  the  transaction,  little  proof  is  needed  to 
warrant  the  inference  that  his  action  was  authorized  by  her> 

§  154.  Husband  as  Managing  Agent;  Senricea,  &c. ;  Hus- 
band's Creditors.  —  It  seems  to  be  the  well-settled  American 
doctrine  that,  by  working  upon  the  wife's  lands,  the  husband 
acquires  no  beneficial  interest  therein-  which  can  be  enforced  in 
equity  on  behalf  either  of  himself  or  his  creditors,  in  absence 
of  a  definite  agreement  for  compensation ;  unless,  possibly,  it 
could  be  shown  to  exceed  in  value  the  cost  of  supporting  the 
whole  family.^    The  crops  cannot  be  attached  by  his  creditors.^ 

^  Patten  v.  Patten,  75  lU.  446  ,*  141  see  aliter,  45  Minn.   515 ;   onless  she 

lU.  226 ;  149  Penn.  St.  228.  retains  the  advantage  and  thns  adopts 

3  Eystra  v.  Capelle,    61    Mo.    578.  his  action.    47  Minn.  491 ;  §  157. 
See  further,  Aldridge  v.  Mairhead,  101         *  Franklin  Bank  v,  Taylor,  131  DI. 
U.  S.  397  ;  Paine  v.  Farr,  118  Mass.  74;  377;  151  Mass.  11 ;  80  Iowa,  246. 
58  N.  H.  185 ;  62  Iowa,  395  ;  Martin  v.         ^  Simes  o.  Rockwell,  156  Mass.  372. 
Suher,  39  S.  C.  525.     The  hnshand's         >  Bncklej  v.  Wells,  33  N.  T.  518; 
agency  is  considered  at  length  in  Schoo-  Weheter  v.  Hildreth,  33  Vt.  457  ;  Chea- 
ler,  Has.  &  Wife,  §§  277-280.    A  hus-  vete  v.  Mason,  4  Greene  (Iowa),  231 ; 
band's  threat  to  commit  snicide  is  not  Betts  v,  Betts,  18  Ala.  787 ;  Common- 
duress  of  the  wife.    43  N.  J.  L.  451.  wealth  v.  Fletcher,  6  Bush,  171. 
A  power  of  attorney  from  wife  to  hus-         *  Mclntjre  v.  Knowlton,  6  Allen, 
band  for  conveyance  or  other  real  estate  565  ;  Lewis  v.  Johns,  24  CaL  98 ;  Allen 
transactions  is  broadly  upheld  under  v.  Hightower,  21  Ark.  316. 
some  local  statutes.    41  Kan.  236.    But 
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Nor  the  betterments,  buildings,  and  rents.^  Nor  is  bis  use, 
upon  his  wife's  farm,  of  teams  bought  with  her  money,  a  con- 
version in  any  such  sense  as  to  render  them  attachable  ^  for  his 
debts.2 

With  the  assent  of  the  husband  and  father,  the  labor  of  the 
wife  and  children  may  be  bestowed  upon  the  separate  property 
of  the  wife,  and  thus  enure  to  their  benefit  There  is  no 
known  rule  of  law  which  requires  the  husband  and  father  to 
compel  his  wife  and  children  to  work  in  the  service  of  his  cred- 
itors.^ And  it  is  held  that  the  husband  may  stipulate,  though 
insolvent,  that  the  product  of  his  own  labor  shall  be  appropri- 
ated to  his  wife's  separate  use;^  and  if  his  own  earnings  are 
exempt  from  execution,  all  the  more  readily  may  he  invest 
them  for  his  wife's  benefit^  If  permitted  to  be  maintained 
upon  his  wife's  property,  he  does  not  necessarily  acquire  a  title 
to  the  property  or  its  products  merely  by  bestowing  his  volun- 
tary labor  upon  it.^  And  a  similar  principle  may  be  applied  to 
a  wife  supported  from  her  husband's  propeityJ 


1  White  V.  HUdreth,  32  Vt.  265;  lease,  61  Vt   864.    iDTestment  of  the 

Goes  V.  Cahill,42  Barb.  810;  Wilkinson  rents,  income,  and  profits  of  the  wife's 

V.  Wilkinson,  1  Head,  305 ;  Robinson  v.  lands  in  her  own  name  is  ordinarily  no 

Hoffman,  15  B.  Monr.  80.  frand  npon  the  husband's  creditors.    86 

Presomptively,  the  rent,  income,  and  Ala.  267. 
profits  of  a  wife's  separate  statutory         ^  Spooner  v.  Reynolds,  50  Vt.  437. 

land  cannot  be  subjected  by  the  hna-  He  cannot  purchase  land  as  her  agent 

band's  creditors  to  the  payment  of  his  and   personally   purchase   the   incum- 

debts  eren  though  he  contributed  labor  brance  upon  it.    33  S.  C.  325. 
to  produce  them.    Marye  v.  Root,  27         '  Johnson  v.  Vail,  1  McCart.  423. 
Fla.  579;  I>ayison  v.  Gibson,  56  Fed.         *  Hodges  v.  Cobb,  8  Rich.  50.    But 

443.    And  his  sale  or  mortgage  of  the  see  Penn.  v.  Whiteheads,  12  Gratt.  74. 
crops,  without  her  joinder,  knowledge,         ^  Robb  v.  Brewer,  60  Iowa,  539. 
or  consent,  to  one  aware  of  her  owner-        *  Rush  v.  Vought,  55  Penn.  St.  437  ; 

ship  cannot  araU  against  her,  nor  can  Boss  r.  Gomber,  23  Wis.  284 ;  Merrick 

his  creditors  attach  them.    112  N.  C.  v.  Flumley,  99    Mass.  566;   Gage  v. 

283.    So  as  to  loe  gathered  from  the  Dauchy,  34  N.  T.  293 ;  Hazelbaker  v. 

wife's  farm  by  the  husband   as   her  Goodfellow,  64  HI.  238 ;  Feller  v.  Alden, 

agent     34  W.  Va.  128.     But  where  23  Wis.  301. 

husband  and  wife  liye  on  a  farm  of  hers        ^  Bnrcher  v.  Ream,  68  Penn.  St.  421 . 

together,  and  the  husband  with    her  See  Dean  v,  Bailey,  50  111.  481,  as  to 

permission  carries  on  the  farm  in  his  the  liability  of  a  farm  and  stock,  where 

own  namis,  on  his  own  account,  and  for  the  husband's  control  is  not  of  a  char- 

his  own  benefit,  it  is  held  otherwise  as  acter  inconsistent  with  the  common  in> 

to  cTOpe  completely  severed.    150  Mass.  terests  of  himself  and  wife. 
275.    See  as  to  tenant  under  husband's 
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But  it  is  held  that  the  husband's  occupation  and  cultivation 
of  his  wife's  lauds  with  her  assent  may  be  considered  as  be- 
stowed -for  the  common  benefit  of  the  family,  or  so  as  to  give 
him  the  right  to  the  products  of  his  own  toil  like  that  of  any 
tenant ;  ^  and  that  when  his  own  skill  and  service  were  the 
chief  source  of  emolument,  the  wife  ought  not  to  claim  all  as 
her  own  against  him.^  Moreover,  if  by  contract  express  or 
implied  the  wife  is  indebted  to  her  husband  for  his  services  as 
managing  agent,  it  is  held  that  she  is  subject  to  garnishment  at 
the  instance  of  his  creditors.^ 

§  155.  Husband's  Dealings  with  Wife's  Property ;  Gift,  IVmad, 
Use  of  Inoome,  &o.  —  Where  the  question  arises,  then,  whether 
the  husband  is  enjoying  the  wife's  property  by  way  of  gift  from 
her,  or  as  her  managing  attorney,  it  must  be  determined  by  evi- 
dence. In  either  case  the  advantage  seems  to  be  with  husband 
and  wife  in  all  controversies  with  the  creditor.  The  general 
rule  still  prevails,  however,  that  money  transactions  between 
husband  and  wife  should  be  free  from  fraud,  and  not  prejudi- 
cial to  pre-existing  creditors  of  the  husband.  The  presump- 
tions are  not  equally  balanced  in  the  different  States.  But 
presumptions  of  a  gift  from  the  wife  are  not  to  be  strongly 
favored  where  the  husband  is  held  out  to  others  as  her  agent^ 
So  gifts  of  income  would  be  more  readily  presumed  than  gifts 
of  capital.  Her  title  is  generally  open  to  inspection,  and  may 
be  challenged  for  fraud.^  But  it  is  fahr  to  say  that  whenever 
she  gives  her  property  to  him,  without  agreement  for  any  re- 
payment, but  for  investment  in  his  business,  and  to  afford  him 
credit  with  the  world,  and  he  so  invests  it  with  her  knowledge 
aud  acquiescence,  or  takes  title  to  real  estate  in  his  own  name, 
with  her  acquiescence,  for  a  similar  purpose,  his  bona  fide  credi- 

^  Elijah  V.  Taylor,  37  111.  247.  snd  invest  for  her,  without  her  prop- 

^  Qlidden   v.  Taylor,   16  Ohio  St.    ertj   hecoming   liable  for   his   debts. 

509.  Troxell  v.  Stockberger,  105  Penn.  St 

*  KeUer  v.  Mayer,  55  Ga.  406.  As    405. 

to  leasing  a  farm,  see  55  Iowa,  650.  *  See  Schonler,  Hns.  &  Wife,  §  281 ; 

*  See  Wales  v.  Newbonld,  9  Mich.  Albin  v.  Lord,  89  N.  H.  196  ;  Hinney  r. 
45 ;  Miller  v.  Edwards,  7  Bush,  394 ;  Phillips,  50  Penn.  St.  382 ;  Fox  v.  Jones, 
Patten  v.  Patten,  75  CI.  446;  Aldridge  1  W.  Va.  502;  Ix>gan  v.  HaU,  19  Iowa, 
V.  Mnirhead,  101  U.  S.  397.    A  woman  491 ;  Bryant  t%  Bryant,  3  Bnsh,  155. 
may  permit  her  husband  to  bay,  sell, 
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tors,  who  had  relied  upon  this  capital^  ought  not,  especially 
when  his  time  and  energies  were  of  essential  value  to  it,  and 
changes  of  material  or  investment  are  such  as  to  render  identi- 
fication of  the  property  as  hers  impossible,  to  suffer  afterwards, 
because  of  her  attempt  to  recall  the  gift  when  she  finds  him 
embarrassed ;  not  even  a  special  partner  would  have  a  right  to 
do  80.^  Furthermore,  an  investment,  by  the  husband,  of  the 
wife's  separate  means  and  property,  whether  in  purchasing  real 
estate  or  personal  property  for  her  separate  use,  is  valid,  if  the 
rights  of  creditors  be  not  thereby  impaired.^  But  where  he 
purchases  real  estate  or  other  property,  and  procures  the  title 
in  his  wife's  name  or  in  trust  for  her,  when  lai^ely  indebted, 
the  validity  of  the  transfer  and  its  good  faith  may  well  be 
called  in  question,  especially  if  the  means  were  not  clearly  fur- 
nished from  her  separate  estate.^  And  wherever  he  buys  with 
his  own  borrowed  money,  the  wife's  lien  on  the  purchase  is  not 
easily  maintained  on  the  theory  of  his  future  intentions  on  her 
behalf.* 

While  the  wife  may  avoid  a  fraud  upon  her  as  against  all 
who  participated  therein,  it  is  held  that  a  valuable  creditor's 
rights  cannot  be  prejudiced  by  any  duress,  menace,  or  other  mis- 
behavior of  the  husband,  which  procured  them  the  wife's  secur- 

^  Enhn  p.  Stansfield,  28  Md.  210 ;  monej  to  pay  for  land,  took  a  convej- 

Wortman  v.  Price,  47  HL  22 ;  Mazoack  ance  to  herself,  and  then  joined  her 

V.  Northern  Iowa  R.  R.  Co.,  81  Iowa,  hnsband  in  a  mortgage  to  secure  the 

559 ;  Lichtenberger  v,  Graham,  50  Ind.  borrowed  money,  see  Pier  v.  Siegel,  107 

288;  Brooks  v.  Shelton,  54  Miss.  853;  Fenn.    St.  502.    Lands  paid  for   out 

SiathewB  v,  Sheldon,  53  Ala.  136  ;  Bes-  of  the  wife's  separate  property  cannot 

son  V.  Ereland,  26  N.  J.  £q.  468;  105  be  reached  by  the  husband's  creditors. 

Penn.  St.  522 ;  81  Neb.  458.    As  to  the  62  Tex.  299 ;  63  Iowa,  620.    As  to  dis- 

wife's  gratuitous  undertaking  to  subject  training  the  wife's  goods  for  rent  due 

her  property  to  her  husband's  debts,  by  her  husband,  see  62  Md.  458.    See^ 

the  Pennsylvania  rule  is  that  equity  will  further,  14  Lea,  209. 
not  enforce  it,  but  leave  the  parties  to         Dedication  of  a  street  by  a  married 

their  legal  remedies.    White's  Appeal,  woman  may  be  presumed  appurtenant 

36  Penn.  St.  134.  to  her  deed.    101   Ind.  200.    A  hus- 

'  Jackson  v.  Jackson,  91  U.  S.  122.  band,  without  authority,  cannot  submit 

*  See    Postnuptial    Settlements,    c.  to  arbitration  on  the  boundary  of  the 

14;    Snow  v.  Paine,  114    Mass.   520.  wife's  land.     Benedict  v.  Pearce,  53 

See,  further,  Schouler,  Hus.  &  Wife,  Conn.  496. 
§  282.  4  66  Ala.  217 ;  Locbman  v.  Biobflt, 

As  to  the  wife's  rights  against  a  bus*  102  Penn.  St.  481. 
band's  creditors,  where  she  borrowed 
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ity^  if  it  was  wUhout  such  creditoi^s  instigation,  knowledge,  of 
consent,^  It  U  otbeiwiae  if  the  Matter's  instigatioQ,  knowledge, 
or  consent  appear.'  ]3ut  when  the  husbanc}  make^  ^  void  trans- 
fer as  his  wife's  trustee,  it  is  held  that  she  can  follow  th,e  invest- 
ment into  other  hands.^  Or  she  may  have  l^im  removed  from 
his  trusteeship  for  suitable  cause.^ 

A  husband  has  no  right  to  agree  secretly  with  the  purchaser 
of  his  wife's  separate  property  fpr  a  portion  of  the  re^l  consider- 
ation, understating  the  nominal  consideration  to  the  wife ;  nor 
to  make  other  secret  arrangements  hostile  to  her  interests  with 
>those  he  deals  with  on  her  behalf ;  nor  can  he  use  her  separate 
estate  without  her  consent  to  pay  his  ow^  debts  or  invest  tpf 
his  own  benefit;  nor  can  he  personally  antagonize  bis  interests 
as  her  representative ;  for  all  this  is  a  breach  of  faith  as  agent  or 
trustee.^  Fraud,  coercion,  abuse  of  marital  confidence  can  be 
alleged  by  the  wife  against  an  unworthy  husband  in  support  of 
her  title,  injuriously  impaired  by  him,  whether  she  transferred 
absolutely,  or  as  security  for  his  debts.^  A  n^otiable  instru- 
ment executed  by  or  taken  in  the  name  of  a  trustee  of  a  married 
woman  will  be  reg^ded  in  equity  as  manifesting  the  trust  for 
her  benefit  J  Even  promissory  notes  or  stock  taken  in  the  hus- 
band's name  are  open  to  explanation ;  and  evidence  aliunde  may 
show  that  they  belonged  to  the  wife's  separate  property.^  Sub- 
ject, perhaps,  to  equities  of  bofiafide  third  parties  for  ccmsidera- 

1  Childfl   V.  McCheaney,  20   lowa^  <  George  v.  Raqsoin,  14  CaL  65S; 

431 ;  Edgerton  v.  Jones,  10  Minn.  427 ;  Bates  v.  Brockport  Bank,  S9  N.  Y.  2S6. 

Kelson  v,  H0II7,  50   Ala.  8;    Singer  See  §  157. 

Man.  Co.  v.  Book,  S4  Fenn.  St.  442 ;  *  Rainey  v.  Bainej,  35  Ala.  282.    So 

Manton  v.  Brittenham,  76   111.  511;  with  any  other  trustee  of  her  separate 

Conn.  Life  Ins.  Co.   v.    McCormick,  property.    Johnson  v.  Snow,  5  R.  I.  72. 

45  Cal.  480;  HnU  v,  Snllivan,  63  Ga.  ^  Beandrj  v.  Felch,  47  CaL   183; 

126.    See  defence  of  nndne  influence  Amett  v.  Glenn,  52  Ark.  253 ;  Ranjroa 

set  op  hj  wife,  in  52  Wis.  337.    A  hus-  v.  Snell,  116  Ind.  164 ;  33  S.  C.  325. 

band  procuring   his    wife's    signature  *  Sharpe  v.  McPike,  62  Mo.  300; 

to  a  mortgage  is  estopped  to  set  up  Darlington's  Appeal,  86  Fenn.  St.  512 ; 

her  incapacity.    Hill  v.  Hill,  53  Vt.  99  Mo.  407 ;  90  Ala.  546. 

578.  7  Lewis  v.  Harris,  4  Met.  (Ky.)  353. 

3  Line  v.  Blizaard,  70  lad.  23 ;  107  >  Buck  v.  Gilson,  37  Vt  653 ;  Con- 
Mo.  270 ;  Haskit  v.  Elliott,  58  Ind.  493.  rad  v.  Shomo,  44  Fenn.  St  193 ;  Baker 
See  the  wife's  superior  equity  traced  v.  Gregory,  28  Ala.  544;   Fowler  c. 
through  various  dealings,  in  96  Ala.  Rice,  31  Ind.  258;  91  Ala.  198. 
353. 
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tion  without  actual  or  constructive  notice  of  the  trust,  in  strong 
instances,  the  wife's  rights  are  protected  in  equity  against  her 
husband's  misdealing?  with  her  fund.^  And  if  a  husband  holds 
a  legal  title  to  land  in  trust  for  his  wife  or  family,  his  sale  and 
transfer  of  the  proceeds  to  other  land,  taken  without  due  con- 
sent in  his  o^n  name,  will  not  enable  his  general  creditors  to 
seize  and  appropriate  it  for  his  debts.^  The  husband  as  a  rule 
cannot  incumber  his  wife's  separate  estate  without  her  consent ;  ^ 
yet  the  question  recurs  whether  the  law  of  agency  should  take 
here  its  usual  sc6pe» 

Certain  States  following  the  English  equity  doctrine,  avoid 
close  inquisition  into  the  husband's  management  of  his  wife's 
property,  by  limiting  the  time  during  which  the  husband's 
receipt  of  the  rents,  profits,  or  income  shall  charge  him,  unless  he 
expressly  agrees  otherwise.^  It  is  held,  too  tiiat  a  wife,  by  allow- 
iiig  her  husband  for  a  long  series  of  years  to  appropriate  to  his 
own  use,  or  their  joint  use,  the  income  of  her  separate  estate, 
forfeits  her  right  to  compel  him  to  account,  until  at  all  events 
she  revokes  such  permission,  and  then  only  from  the  date  of  rev- 
ocation.^ Such  a  rule  is  very  desirable  for  preserving  domestic 
peace  and  ensuring  the  husband's  estate  after  death  against  du- 
jbious  elaims ;  for  otherwise,  as  we  have  intimated,  and  apart 
from  the  wife's  undue  delay  or  her  presumed  assent  to  house- 
bold  expenses  or  to  a  gift  to  her  husband,  and  after  deducting 
his  charge  for  services,  the  husband,  where  regarded  as  purely  an 
figent,  is  obligated  to  account    Eyen  admitting,  however,  the 

1  See  Monlton  p.  Haley,  57  N.  H.  maker.    61  N.  H.  612.    As  to  aathority 

184.  to  make  her  a  lessee,  see  Sandford  v. 

*  Shippen's  Appeal,  80   Penn.   St.  PoUock,  105  N.  T.  450.    He  cannot  in- 

891 ;  Porter  v.  Caapar,  54  Miss.  359 ;  dorse  in  her  name  i^ithont  aathoritj. 

Schonler,  Bus.  ft  Wife,  §  284;  McCon-  107  Mo.  270. 

neU  p.  Martin,  52  Ind.  434.  As  to  a  •  Harvey  v.  GaUoway,  48  Mich, 
sale  of  goods  where  the  seller  did  not  531 ;  99  Mich.  534. 
know  that  the  husband  was  simply  the  *  One  year  from  date  of  such  receipt 
wife's  agent,  see  70  Ga.  385.  A  hns-  is  the  usual  limitation.  Hill  v.  Bngg, 
band  duly  authorized  may  render  the  52  Miss.  397  ;  102  N.  C.  413.  But  see 
wife  liable  on  a  note  signed  as  her  Georgia  rule,  contra;  Oliver  ».  Ham- 
agent.  61  Wis.  660.  The  wife's  an-  mond,  85  Ga.  323. 
thority  given  to  the  husband  to  sign  »  Lyon  v.  Green  Bay  R.,  42  Wis. 
her  name  as  surety  does  not  include  548;  Reeder  v.  Flinn,  6  Rich.  216; 
authority  to  sign  her  name  as  principal  Lishey  v.  Lishey,  2  Tenn.  Ch.  5. 
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income  bis,  the  husbaDd  may  sbow  and  execute  an  intention  of 
preserving  such  income  as  his  wife's  separate  property ;  ^  or, 
on  the  other  hand,  of  investing  it  rather  for  the  benefit  of  the 
whole  family.* 

On  the  whole,  there  is  and  must  be,  throughout  this  transi- 
tion period,  conflict  in  the  authorities  as  to  the  effect  of  a  hus- 
band's receiving  the  proceeds  of  his  wife's  share  in  inherited 
property,  or  of  some  sale  or  investment  in  her  sole  right :  States 
which  abide  by  the  common  law  of  coverture  inclining  to  sus- 
tain his  ancient  right  of  reduction  into  possession,  and  pre- 
suming in  his  favor  ;^  and  States,  on  the  other  hand,  under 
the  impress  of  the  new  legislative  policy,  reserving  her  title, 
unless  she  plainly  and  voluntarily  divests  herself  of  separate 
rights.* 

§  156.  Married  Woman  as  TroBtee.  —  Appointing  a  married 
woman  trustee  may  be  considered  objectionable  (apart  from 
equity  rules  of  constructive  trust),  while  the  law  yet  fails  to 
divest  her  of  all  coverture  disabilities,  so  as  to  make  her  both 
efficient  and  responsible  in  the  legal  sense.  Yet  it  is  held  in 
some  States  that  a  married  woman  may,  under  the  statutes,  hold 
an  estate  in  trust,  and  make  contracts  accordingly.* 

§  157.  Tendency  as  to  Wife's  Binding  Capacity;  her  Bstoppel 
or  Election.  —  There  is  now  little  or  no  limit  upon  the  wife's 
legal  capacity  to  bind  her  statutory  estate  to  the  discharge  of 
liabilities  created  on  account  thereof,  in  Ohio,  Wisconsin,  Mas- 
sachusetts, New  York,  Indiana,  Illinois,  and  some  other  States. 
In  Illinois  it  is  said  that  capacity  to  make  contracts  respecting 
her  separate  property  is  an  implication  of  law  and  not  of  equity, 
and  consequently  all  contracts  made  by  her  within  the  scope  of 

1  GUI  V.  Woods,  81  HI.  64;  Patten  Goorlejr,  95  lU.  206;  Jacobs  v.  Healer, 
V,  Patten,  75  111.  446;  Bongard  v.  Core,    113  Mass.  157. 

82  111.  19 ;  supra,  §  141.  *  Nissley  v.  Heiflej,  78  Penn.   St. 

2  Brifitor  v.Bristor,  9dlnd.281.  As  418;  Penn  v.  Toong,  10  Bosh,  626; 
to  circamstances  of  accountability  on-  Mojer's  Appeal,  77  Penn.  St  482; 
der  which  the  wife's  preference  to  the  Archer  v.  Gnill,  67  Ga.  195 ;  stipra, 
husband's  creditors  was  sustained,  see  §  118. 

143  Mass.  203;  30  Fed.  401.    And  see         As  to  the  husband's  agencj  in  his 

Farmer's  Bank  v.  Jenkins,  65  Md.  245 ;  wife's  trade,  see  §  168,  pott. 

113  Penn.  St.  209.  *  Springer  v.  Berry,  47    Me.  330. 

3  Keade  v.  Earle,  12  Gray,  423 ;  See  Pemberton  v.  McGiU,  1  Dr.  &  Sm 
Windsor  v,  BeU,  61  Ga.  671 ;  Nevius  v.  266. 
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that  legal  capacity  are  legal  contracts,  and  cognizable  in  the 
courts  of  law.^  Some  of  the  latest  acts  explicitly  confer  upon 
married  women  the  power  to  deal  with  their  property  and  sue 
and  be  sued  as  though  single.  And  a  wife  may  at  least  bind 
her  separate  estate  for  the  payment  of  her  debts  or  for  the 
dischaige  of  any  contract  she  may  make  for  her  own  use  and 
benefit 

As  a  natural  result  of  the  first  modern  innovations  upon  the 
coverture  theory,  it  may  be  observed  that,  while  estoppel  does 
not  work  against  a  married  woman  so  readily  as  agaiust  persons 
sui  juris,  it  is  held  in  various  recent  instances,  and  justly,  too, 
that  where  married  women  make  agreements  by  fraudulent 
means,  with  reference  to  their  separate  property,  and  thus  ob- 
tain inequitable  advantages,  a  court  of  chancery  will  treat  them 
as  estopped  from  setting  up  and  relying  on  their  coveitui'e  to 
retain  the  advantage.^  The  more  her  legal  disabilities  are 
stricken  away,  the  closer  does  she  approach  the  status  of  sui  juris. 
And  an  innocent  holder  for  value  of  a  wife's  signed  note  or  other 
obligation  has  been  protected  against  even  her  husband's  abuse  of 
authority  conferred  by  her  where  she  gave  full  opportunity  for 
the  fraud  or  dishonestly  clung  to  the  consequences.^  In  various 
instances  a  wife's  conveyance,  suretyship  engagement,  purchase, 
or  other  transaction  on  her  part,  while  considered  invalid  in  a 
sense,  has  been  held  to  be  at  most  merely  voidable  at  her  elec- 

1  WiUiamB  v.  Huganin,  69  SI.  214 ;  §  150.    "Her  power  to  contract  meas- 

Schooler,  Hob.  &  Wife,  §  288.  nres  the  extent  to  which  she  may  be- 

<  Coolidge  v.  Smith,  129  MajBB.  554 ;  come  estopped."      48   Minn.   408;    13 

Pfttterson  v.  Lawrence,  90  HI.  174;  5  Col.  229.     And  see  131  Ind.  267;  76 

Lea,  405;  17  Fed.  R.  760;  153  Penn.  Iowa,  633.    As  to  estopping  her  asser- 

St.  646 ;    flanagin  v.   Hambleton,  54  tion  of  a  vendor's  lien,  see  89  Ala.  414 ; 

Md.  222 ;  145  Penn.  St.  628.     See,  for-  85  Mich.  63.    Or  of  her  dedication  to 

ther.   Schooler,  Hub.  &  Wife,  §  288;  public  uses.     HoUoway  v,    Louisville 

Hendershott  e.  Henry,  63  Iowa,  744;  R.,  92  Ky.  244;  101  Ind.  200.    Or  of 

Gray  9.  Crockett,  35  Kan.  66  ;  35  S.  C.  her  deed,  see  41  Minn.  165.     She  is 

42,  175.    Some  codes  now  declare  that  chargeable  with  her  laches.    55  Ark. 

a  married  woman  may  be  bound  by  an  85.    But  the  language  of  a  local  statute 

estoppel  like  any  other  person.     108  may   forbid  an  estoppel.     Parsons   v. 

Ind.  301.    Bat  cf.  60  N.  H.  568.  Rolfe  (1891),  N.  H.    As  to  an  increased 

Where  land  has  been  conveyed  to  estoppel  with  increased  rights  sui  juris, 

the  wife,  and  mortgaged  back  by  her  in-  see  St.  Louis  R.  u,  Foltz.  52  Fed.  627  ; 

formally  for  the  purchase  price,  the  wife  Dobbin  v.  Cordiner,  41  Minn.  165;  87 

cannot  retain  the  land  and  repudiate  Tenn.  89. 
her  conaidezatioD.      106   N.    C.    512 ;         *  Nelson  v.  McDonald,  80  Wis.  605. 

245 
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tion ;  so  that  she  may;  if  she  chooses,  stand  by  the  transaction, 
and  strangers  cannot  dispute  it,  especially  if  equitable  circum- 
stances exist  for  sustaining  what  she  did.^ 

§  158.  Proceedings  for  Chafging  Wife's  Separate  Bstate ;  Su- 
ing and  being  Sued  as  a  Single  Woman.  —  The  married  women's 
acts  in  some  States  make,  as  might  be  anticipated,  a  radical 
change  in  the  character  of  the  practice  for  reaching  the  wife's 
separate  property.  According  to  the  English  practice,  and  that 
prevalent  now  or  formerly  in  most  States,  there  \^as  no  personal 
judgment  against  a  married  woman,  inasmuch  as  she  was  inca- 
pable of  binding  herself  personally  by  her  engagements.  But  a 
chancery  decree  was  directed  against  the  separate  property  of 
the  wife,  declaring  the  separate  estate  vested  in  the  wife  at  the 
date  of  the  decree,  which  it  was  within  her  power  to  dispose  of, 
chargeable  with  the  payment  of  the  debt.^  The  debt  was  not  a 
lien  upon  the  wife's  separate  estate  until  mad6  so  by  decree  of 
the  court  of  equity,  and  the  lien  was  by  virtue  of  such  decree.' 
Under  such  proceedings  there  was  only  &  sort  of  equitable  exe- 
cution, the  decree  reaching  merely  property  which  the  wife  had 
power  to  bind,  and  no  personal  judgment  being  awarded  against 
her,  —  nothing  from  which  direct  personal  liability  on  her  part 
could  be  predicated.*  In  some  of  our  States  we  find  promises 
of  the  wife  enforceable  in  equity  against  her  separate  estata*^ 

But  under  most  recent  married  women's  legislation  the  same 
judgment  is  frequently  required,  with  the  same  process  for  its 
enforcement,  as  would  be  awarded  if  the  woman  were  sole ; 
saving,  perhaps,  the  usual  exemptions,  and  treating  the  wife's 
property  in  such  case  Substantially  as  the  husband's  property 
might  be  treated  were  the  judgment  rendered  against  him  and 

^  Showman  v.  Lee,  79  Mich.  653 ;  J.  Bq.  109 ;  Prentifis  9.  Plisley,  25  Fla. 

Palmer  v.  Smith,  88  6a.  84 ;  Nicholson  927,  where  a  marriage  contract  gave 

V.  Heiderhoff,  50  Miss.  56 ;  6  Lea,  397  ;  her  a  right   to  control   her  separaite 

53  Ark.  178 ;  Johnson  v.  Jonchert,  124  estate :  Spencer  t.  Parsons,  89  Ky.  577 ; 

Ind.  105 ;  134  Lid.  9.    Election  to  avoid  74  Ala.  513 ;  §§  58,  135, 136. 
goes  to  the  wife's  privies  in  hlood,  but  not         *  lb,;     Schonlei',    Has.    &    Wife, 

to  her  husband.     116  Lid.  408.  §289. 

2  Johnson  v.  Gallagher,  3  De  G.  F.         ^  But  see  l^nglish  form  of  orde^  of 

&  J.  520 ;  Collett  v.  Dickinson,  L.  R.  jndgment  in  Durrant   v,  Kicketts,   8 

11  Ch.  D.  687;  Patrick  v.  Littell,  36  Q.  B.  D.  177. 
Ohio  St.  79 ;  Armstrong  i;.  Ross,  20  N.         »  Howe  9.  Chteley,  56  Vt  727. 
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the  liability  his.  And  where  sueb  is  the  practice  no  equitable 
circamstances  can  usually  be  alleged,  calling  for  the  interventidti 
of  a  court  of  equity.^  Legal  attachment  on  mesne  process, 
or  by  way  of  legal  execution  against  a  married  woman,  may  be 
made  under  such  statutes ;  ^  or,  in  appropriate  instances,  the 
foreign  attachment  oir  trustee  process  applied  •  Even  upon  her 
covenants  the  wife  may,  in  some  States,  be  sued  fike  a  single 
woman  ;^  the  later  statute  often  requiring  her  to  sue  and  be 
sued  thus  on  her  contracts.  And  her  warrant  of  attorney  to 
confess  judgment  upon  a  contract  on  which  she  is  Hable  under' 
statute  has  been  held  binding  upon  her.^ 

On  the  whole,  policy  still  disinclines  to  permit  a  pergonal 
judgment  to  be  renderied  against  a  married  woman,  even  on 
what  purports  to  be  her  personal  obligation.  Nor  is  her  ovi^n 
property  to  be  seized  without  having  her  liability  first  adjudged 
tinder  proceedings  to  which  she  is  a  party,  with  a  fair  oppor- 
tunity of  being  heard  aiid  defended.^  The  subjection  of  the 
trife's  pro|)erty  under  these  acts  extends  to  all  her  statutory 
separate  estate,  or,  as  might  generally  turn  out,  through  the 
changing  of  equitable  into  statutory  estates  by  operation  of  legis- 
lation, all  of  her  separate  property.  And  by*  this  means  the  old 
distinction  between  the  real  and  perisonal  separate  estate  becomes 
well-nigh  obliteratedJ  But  in  the  present  state  of  the  law  eskch 
code  must  afford  its  own  rule. 


1  Stevenfl  v.  Reed,  112  Mass.  515;  Bardick  v.  Bnrdick,  16  R.  I.  495.    As 

Patrick  v.  LitteU,  36  Ohio  St.  79 ;  Cook^  to  suits  in  contract  at  law  bj  or  against 

son  p.  Toole,  59  Ul.  515;  Andrews  v,  her  with  personal    jadgment,  see    50 

Monilaws,  15  N.  Y.  Supr.  65.  Ohio  St.  417 ;  104  Mo.  44. 

'  See  langnage  of  Hoar,  J.,  in  Wil-         ^  Feywood  v.  Shreve,  44  N.  X  L. 

lard  V,  Eastham,  15  Gray,  328;  Gal^v.  94.    She  ought  to  defeud,  and  not  per- 

Fryberger,  75  Ind.  98;  16  R.  I.  495.  mit  judgment  to  be  taken  and  then  try 

*  Powers  V.  Totten,  4^  N.  J.    L.  to  avoid  the  judgment.    92  Mich.  427 ; 

442.  132   Ind.   63.    But  cf.   144  Fenn.   St. 

<  Worthington   v.  Cooke,    52   Mo.  215. 
297 ;  Wright  v.  Burrows,  61  Vt.  390.         As  to  actions  of  replevin  to  recover 

Whenever  a  statute  allows  a  married  the  wife*s  property,  see  60  Md.  426 ;  75 

woman  to  sue  alone;  she  must  sue  alone.  Ind.  98. 

61  Vt.  390.    And  this  rule  applies  often         ^  Edwards  v.  Woods,  131  N.  Y.  350. 
in  the  latest  legislation  as  to  hei*  action         ^  For  various  points  of  modern  statu* 

for  slander  or  othet  tort ;  she  Sues  with-  tory  practice,  see    Schouler,    Hub.    & 

out  joinder  of  her  husband.    62  Vt.  243.  Wife,  §  289 ;  iupra,  §  144  a. 
For  a  judgment  agaiilst  H&t  in  tort,  see 


§  160  THB  D0ME8TI0  BBLATI0N8.  [PABT  II. 

§  158  a.  Promise  of  a  Third  Person  to  pay  a  Married  Woman's 
Debt  —  The  moral  obligation  of  a  married  woman  to  pay  a  debt 
'which  cannot  be  enforced  against  her  is  a  good  consideration  for 
the  promise  under  seal  of  a  third  person  to  pay  it^ 

§  159.  Bnglish  Married  Women's  Acts ;  Wife's  Disposition.  — 
In  England  the  married  women's  property  act  of  1870,  with  its 
later  amendments,  indicated  some  change  of  parliamentary  pol- 
icy in  the  same  practical  direction.  But  the  English  courts 
still  inclined,  as  would  the  American  under  statutes  of  dubious 
import,  to  render  the  separate  property  of  the  wife  liable  by 
subjecting  her  to  the  ordinary  process  of  law  and  equity.^  The 
wife  cannot  be  sued  alone  in  respect  of  her  separate  estate  in 
the  common-law  courts,  under  the  act  of  1870,  for  the  price  of 
goods  sold  her  during  coverture,  but,  as  formerly,  the  husband 
must  be  joined.' 

The  later  English  act  of  1882  enlarges  the  wife's  powers  and 
liabilities  with  reference  to  her  separate  property.^  But  the 
judicial  disposition  is  still  somewhat  conservative ;  and  a  mar- 
ried woman  is  held  incapable  of  rendering  herself  liable  in 
respect  of  her  separate  property  on  any  contract  unless  she  has 
some  separate  property  at  the  time  the  contract  is  made ;  the 
party  seeking  to  hold  her  liable  must  show  this  fact^ 


CHAPTER  XIL 


THE   wife's    pin    MONEY,    SEPARATE    EARNINGS,    AND    POWER    TO 

TRADE. 

§  160.  The  Wife's  Pin  Money.  —  The  wife's  pin-money  con- 
stitutes a  feature  of  English  marriage  settlements  in  modem 

1  Leonard  v,  DnflSn,  94  Peiin.  St.         <  Act  45  &  46  Vict  c  75.    This 

218.  statute  prorides  that  the  wife's  contract 

*  Ex  parte  HoUand,  L.   R.   9  Ch.  shaU  hind  whatever  separate  property 
App.  307.  she  may  afterwards  acquire  as  weU  as 

*  Hancocks  v.  Lahlache,  26  W.  R.  that  at  the  date  of  the  contract. 

40i ;  Davies  v.  Jenkins,  L.  R.  6  Ch.  D.         «  Palliser  v.  Gumey,  19  Q.  B.  D.  519 ; 
728.  Deakin  v,  Lakin,  30  Ch.  D.  169. 
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times.  Fin-money  may  be  defined  as  a  certain  provision  for 
the  wife's  dress  and  pocket,  to  which  there  is  annexed  the  duty 
of  expending  it  in  her  **  personal  apparel,  decoration,  or  orna- 
ment."^ It  differs  from  the  wife's  separate  estate  in  being  a 
gift  subject  to  conditions,  and  not  at  her  absolute  disposal  It 
differs  from  her  paraphernalia  in  being  subject  to  her  control 
during  marriage,  and  not  awaiting  the  husband's  death.^  The 
exact  period  when  pin-money  was  first  introduced  into  England 
is  not  known.  Lord  Brougham  inclines  to  ascribe  it  to  the 
feudal  times.'  But  there  is  equally  good  authority  for  fixing  the 
date  at  the  Bestoration;  and  the  lawyers  resort  to  Addison's 
•'Spectator"  in  proof  of  the  latter  supposition.^  The  popular 
name  of  this  provision  scarcely  suggests  its  real  significance; 
for,  so  far  from  being  a  petty  allowance,  it  is  often  of  the  most 
liberal  amount  imaginable.^ 

The  subject  of  the  wife's  pin-money  seems  to  have  received 
little  attention  in  this  country.®  And  in  England  few  cases  of 
the  sort  have  ever  arisen.  It  is  found  more  convenient  in  mar- 
riage contracts  to  settle  a  certain  allowance  upon  the  wife  by 
way  of  separate  estate,  which  allowance  is  subject  to  the  usual 
incidents  of  separate  property.  Decisions  as  to  pin-money  and 
separate  estate  are  frequently  confounded.^ 

1  Per   Lord   Langdale,   Jodrell    v.  husband's  gift  he  shoald  sue  for  injary. 

Jodrell,  9  Beav.  45 ;  Howard  v.  Digbj,  Smith   v.  Abair,  87    Mich.  62.    And 

S  CI.  &  Fin.  654.  even  though  the  wife's  general  property, 

*  Macq.  Has.  &  Wife,  318;  Feachej,  he  may  sue  by  virtue  of  a  bailee's  or 

Mar.  SetU.  298;  post,  208.    But  the  special  ownership.     JacksonviUe  R.  v, 

word  "  paraphernalia  "  seems  to  be  used  Mitchell  ( 1 894),  Fla. 
often  with  the  inter  vivos  sense.    [1894]         A  wife's  letters  are  her  own,  and 

W.  N.  207.    And  by  paraphernalia  is  the  husband  has  no  right  to  open  them, 

thus  signified  generaUy  the  wife's  ap-  64  Vt.  450 ;  Grigsby  v.  Breckenridge,  2 

parel  and  ornaments  suitable   to  her  Bush,  480;  L.  R.  IS  £q.  511. 
degree.    The^e  articles  are  by  common         >  2  CL  &  Fin.  676. 
law  subject  to  the  husband's  control         ^  Spectator,  295.    See  Feachey,  Mar. 

during  life,  though  he  may  give  them  to  Settl.  300 ;  Sngd.  Law  Prop.  165. 
his  wife,  but  modem  legislation  affects         ^  In  one  reported  Knglish  case,  by 

the  subject.    Some  statutes  now  permit  no  means  recent,  £13,000  a  year  was 

the  wife  to  sue  alone  for  loss  or  injury  to  secured  to  the  wife  as  her  pin-money, 

anch  articles,^ as  for  instance, to  her  See  2  Russ.  1,  and  n.  to  Macq.  Hus.  & 

trunk  of  wearing  apparel ;  and  legisla-  Wife,  318. 

tion  often  confers  the  ownership  upon  the         *  But  see  Miller  v.  Williamson,  5 

wife  as  her  separate  property  besides.  Md.  219. 
Bat  independently  of  statute  and  the        ^  See  Lord  Brougham,  in  Howard  v, 
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§  161.  Wife'i  RoQB^lLeeping  Allowan6«.  —  The  wife  was  for- 
merly supposed  also  to  gain  a  title  to  savings  out  of  her  house- 
keeping allowance.'  So  where  the  husband  allowed  the  wife  to 
make  profit  of  butter,  eggs,  poultry,  and  other  farm  produce, 
wMch  allowance  he  called  her  pin-money,  it  was  held  that  she 
acquired  a  separate  ownership  therein.^  But  these  cases  rest 
upon  questionable  authority.^  And  more  recently  it  has  been 
decided  that,  where  the  wife  of  a  farmer,  with  his  knowledge 
and  sanction,  deposited  the  produce  of  the  surplus  butter,  ^ggs, 
and  poultry  with  a  firm  in  her  own  naiiie,  and  he  called  it  ^  her 
money,"  and  on  his  death-bed  gave  his  executor  directions  to 
remove  the  money,  and  do  the  best  he  could  \^ith  it  for  his 
wife,  such  evidence  \vas  insufEicient  to  establish  a  gift  between 
them,  and  that  the  husband  had  made  neither  the  firm  nor  him- 
self trustee  for  his  wife>  In  all  cases  of  this  sort  the  husband's 
permission,  he  hot  having  deserted  her,  constitutes  an  important 
element  of  the  wife's  title.  And  the  mere  fact  that  a  wife  is  in 
the  use  and  enjoyment  of  clothing,  or  other  piersonal  property, 
is  held  insufficient  in  the  absence  of  legislation  to  establish  her 
right  to  a  separate  estate  therein.*  Such  ownership  on  her 
part  is  asserted  miost  strongly  as  against  her  husband's  sub- 
sequent creditors,  and  where  his  gift  of  a  housekeeping  allow- 
ance is  the  foundation  of  her  separate  investment.® 

§  162.  Wife's  XSamingB  belong  to  tho  Husband;  Leglslatlvo 
Chanses,  Ao. — Indeed,  the  well-settled  principle,  both  of  law 


Digby,  2  a.  &  Fin.  670,  commenting        »  Pfcnl  NdnFs  Caae,  Prec  in  Ch.  44, 

upon  2  Roper,  Hns.  ft  Wife,  183.    In  297.    Bat  Dee  TyrreU's  Case,  Freera. 

this  leading  case,  which  went  to  tlie  904. 

House  of  Lords  in   1834,  the  whole        >  (Planning  o.   Style,   8  P.   Wms. 

snbject  receives  ample  discnsaion.    Its  337. 

main  decision  was  to  the  effect  that  the        *  See  llaoq.  Has.  &  Wife,  320. 

personal   representatires  of   the   wife        ^  Mews  t.  Mews,  15  Bear.  529.    See 

could  not  recover  arrears.    The  correct-  McLean  v.  Longlands,  5  Yes.  78,  dted 

ness  of  its  principle  has  been  qaestioned  herein  with  approval.    And  see  Rider 

by  some  writers.    In  general  the  usual  v.  Hulse,  33  Barb.  264,  for  a  similar 

equity  rule  against  claiming  more  than  American  decision. 

one  year's  arrears  appears  to  apply  to        >  State  if.  Pltti,  12  S.  C.  ISO;  ntpra, 

separate  estate    and   pin-money  alike.  §  82. 

In  other  ways,  too,  the  wife's  clAim        *  Carpenter  9.  FznnUin,  89  Tenn. 

mav   be   barred.      Schouler    Hull.   A  142. 

Wife,  §  292. 
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and  equity,  is  that,  in  absence  of  a  distinct  gift  from  the  hus- 
band, all  the  wife's  eamiilgs  belong  to  him,  and  not  to  herself  by 
virtue  of  his  liability  to  strpport  his  family.^  But  by  recent 
statutes,  enacted  in  many  of  the  United  States,  married  women 
are  allowed  the  benefits  of  their  own  labor  and  ser\rices  when 
performed,  or  even  contracted  to  be  performed,  on  their  sole  and 
separate  account,  free  from  all  control  or  interference  of  a  hus- 
band,* The  English  married  women's  act  of  1870,  moreover, 
recognizes  the  wife's  right  to  her  separate  earnings;' while  that 
of  1882  e'xtends  that  right  still  more  liberally.^  I'hese  statutes 
vary  somewhat  in  their  terms.  The  amount  the  wife  may  thus 
acquire  is  in  certain  Stated  limited  to  a  specific  sum,  and* 
statutes  sometimes  discriminate  so  as  to  protect  simply  her 
earnings  derived  from  labor  for  another  than  her  husband.^ 

The  presumptions  here  concerning  the  wife's  title  to  her 
earnings  seem  to  be  much  the  ^iame  as  iii  other  separate  prop- 
erty purporting  to  belong  to  her.®  Questions  of  identity,  too, 
in  tracing  an  investment  of  earnings,  are  applicable,  as  in  other 
cases  of  separate  property.  There  is,  however,  apparently  less 
favor  shown  by  our  courts  to  the  legislative  grant  of  separate 
earnings,  than  to  that  of  acquisitions  to  a  wife's  separate  use 
from  othei^  sources;  and  still  less,  as  we  shall  soon  see,  to 
statutes  extending  the  wife's  right  of  acquiring  earnings  to  a 


1  For  the  old  common-liiw  rnle,  see  *  Acts  45  &  46  Vict.  c.  75. 

rapro,  S  81 ;  Jones  v.  Reid,  12  W.  Va.  *  Snow  v.  Cabk,  19  Hnn,  280.    The 

350;  Doaglas  v,  Gansman,  68  111.  170;  Pennsylvania  act  of  1887  is  broadly  con- 

KeUj  9.  Drew,  12  AUen,  107 ;  Glaze  v.  stmed  in  a  wife's  i&voT.    156  Penn.  St. 

Blake,  56  Ala.  879.  887.    Bat  see,  amtra,  a  statute  expressed 

*  See  latest  statutes  of  New  Toils,  in  general  terms,  St.  Louis  R.  v.  Henson, 
Masnchusetts,    Rhode   Island,    Mary-  58  Fed.  531. 

land,  Kansas,  and  California.    And  see  A  married  woman  who  washes  clothes 

Cooper  V.Alger,  51  N.  H.  172;  Fowle  tor  money,  living  with  her  husband, 

V.  Tidd,  15  Gray,  94;  Tanks  v.  Grover,  may  now  recover  for  the  loss  of  her 

57  Me.  586 ;  Meriwether  v.  Smith,  44  time  in  an  action  for  personal  injuries. 

Ga.  541 ;  Berry  v.  Teel,  12  R.  I.  267 ;  Fleming  v,  Shenandoah,  67  Iowa,  505. 

Attebury  v,  Attebury,  8    Oreg.  224 ;  Suits  for  the  wife's  wages  may.  under 

Larimer  v.  Kelley,  10  Kan.  298;  Boots  many  Lite  codes,  be  maintained  by  the 

V.    Griffith,    89    Ind.    246 ;  Jassoy    v.  wife  alone.    74  Ind.  82 ;  50  Mich.  77 ; 

Delias,  65  DL  469;  Whitney  v.  Beck-  101  Penn.  St.  181. 

with,  31  Conn.  596;  52  Conn.  827.  *  Rayboldr.  Raybold,  20  Penn.  St. 

*  Supra,  S  111 ;   Lovell  v.  Newton,  308;   EUiotC  v,  Bently,  17  Wis.  591 ; 
L.  R.  4  C.  F.  D.  7.  Laing  9.  Canningham,  17  Iowa,  510. 
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permission  to  embark  in  business  on  her  own  account.  The 
presumption  is  said  to  be  that  a  wife's  services,  rendered  even 
to  her  own  mother  or  to  some  one  in  the  household,  on  a  basis 
of  compensation,  were  given  on  the  husband's  behalf.^  The 
wife  must  show  that  she  rendered  the  service  on  her  own 
account,  and  not  conjointly  with  the  husband  or  for  his  benefit ;  ^ 
and  his  waiver  of  his  own  claims  should  also  appear  on  her 
behalf.  And  where  the  proceeds  of  her  earnings  have  been  so 
mixed  up  with  her  husband's  property  as  not  to  be  easily  dis- 
tinguishable, the  disposition  is  to  regard  the  whole  as  belonging 
to  the  husband.'  The  idea,  moreover,  is  not  favored,  of  permit- 
ting a  wife  to  forsake  the  matrimonial  domicile,  or  neglect  her 
household  duties,  without  her  husband's  consent,  for  the  purpose 
of  acquiring  earnings  for  her  separate  use,  especially  if  her 
husband  be  still  legally  bound  to  support  her  by  his  own  labor> 
It  may  be  added  that,  in  general,  statutes  which  authorize 
married  women  to  hold  property  acquii*ed  by  gift,  grant,  or  pur- 
chase, from  any  person  other  than  the  husband,  do  not  carry 
the  wife's  earnings  by  implication.^ 

Independently,  therefore,  of  statutes  which  plainly  secure  to 
married  women  their  separate  earnings  under  the  circumstances, 
it  is  held  that  an  agreement  between  the  wife,  with  the  knowl- 
edge and  consent  of  her  husband,  and  a  third  person,  for  nurs- 
ing and  attention,  the  stipulation  being  that  she  shall  be  paid 
what  her  services  are  reasonably  worth,  gives  to  the  wife  no 
title  as  against  her  husband,^  nor  right  to  maintain  her  separate 


1  Morgan  v,  BoUes,  36  Conn.  175;  Smith,  87  Me.  394;  Groyer  v.  Alcott, 
Howe  u.  Howe»  88  Mich.  91.  11  Mich.  470;  91  Ga.  S13;  Baxter  v, 

2  Neale  v.  Hermanns,  65  Md.  474;  Prickett,  27  Ind.  490 ;  Bear  v.  Hays,  36 
Triplett  u.  Graham,  50  Iowa.  135.  HI.  280. 

*  Qoidort  v.  Perganx,  3  C.  £.  Green,  ^  Woodbeck  tr.  Harens,  42  Barb.  66. 
472;  McCIuskej  v.  Provident  Instita-  And  this,  even  though  the  husband 
tioh,  103  Mass.  300;  Kelly  v.  Drew,  12  makes  of  his  house  a  sort  of  hoApital, 
AUen,  107.  and  his  wife  assists  him.    Reynolds  r. 

*  Douglas  V.  Gausman,  68  HI.  170;  Robinson,  64  N.  Y.  589.  And  see  El- 
Mitchell  V,  Seitz,  94  U.  S.  580.  But  liott  v.  Bently,  17  Wis.  591 ;  Doncan  v. 
see  Duncan  v.  Cashin,  L.  R.  10  C.  P.  Roselle,  15  Iowa,  501 ;  McKavlin  r. 
554.  BressUn,    8    Gray,    177.    Nursing   or 

^  Rider   v.  Hulse,   33   Barb.   264;  doing  washing  for  a  boarder  in  the 

Brittain  v.    Crowther,    54    Fed.    295;  house  or  taking  a  boarder,  gives  the 

Iloyt  V.  White,  46  N.  H.  45 ;  Merrill  v,  right  of   action  to  husband   presum- 
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action.^  It  is  he  alone  who  sues  for  such  services  at  the  com- 
mon law.*  A  husband's  investment  of  his  wife's  wages  for  his 
own  benefit  is  still  held  subject  to  his  creditors  in  a  few  States 
where  the  common  law  prevails  on  that  point.*  On  general 
principles  of  equity,  however,  not  to  add  of  marital  legislation, 
the  husband  may,  in  this  country,  as  in  England,  create  in  his 
wife  a  separate  estate  in  the  proceeds  of  her  own  toil;  the 
validity  of  such  a  gift,  as  against  creditors,  being  subject  to  the 
same  rules  which  apply  to  other  voluntary  conveyances.*  Such 
a  gift  on  his  part,  once  made,  the  husband  cannot  annul  by  a 
subsequent  investment  of  the  proceeds  in  his  own  name.^ 

§  163.  Wife's  Power  to  Trade  or  BzerolBe  a  ProfeBsion ;  Bar- 
ber Bngliiih  Rules.  —  The  wife's  power  to  carry  on  a  separate 
trade  is  another  topic  known  long  ago  to  the  law  of  England ; 

ablj  rather  than  to  wife.    Barnes  v.  the  rale  is  more  folly  stated.    A  wife 

Moore,  86  Mich.  585 ;  Poffenberger  v,  can  hire  oat,  with  her  husband's  con- 

Foffenberger,  72  Md.  321.    And  espe-  sent,  and  can  sue  for,  recover,  and  keep 

daily  where  the  hnsband  defrayed  aU  her  earnings.    Benson  t;.  Morgan,  50 

the  household  expenses  and  purchased  Mich.  77 ;  Wren  v.  Wren,  100  Cal.  276. 

the  supplies.     Bloodgood  v,  Meissner,  The  validity  of  a  husband's  gift  is  best 

84  Wis.  452.  upheld  against  his  subsequent  creditors. 

1  See  Beau  v.  Kian,  6  Thomp.  &  C.  Bowman  v.  Ash,  143  m.  649. 

(N.  Y.)  484.      And    see  Skillman    v.  Simply  permitting  his  wife  know- 

SkiUman,  15  N.  J.  Ch.  478;  Schouler,  iogly  to  receive  and  retain  her  earn- 

Has.  &  Wife,  §  295.  ings  and  to  loan,  deposit,  and  invest 

'  Porter  v.  Dunn,  131  N.  T.  314;  them  for  her  own  benefit  and  in  her 

130  N.  Y.  497.     Damages  for  negli-  own    name,    is    sufficient   as    against 

gently  diminishing  the  wife's  earning  the  husband's  creditors.    Carpenter  v, 

capacity  presumably  belong  to  the  bus-  Franklin,  89  Tenn.  142;   Grantham  v, 

band  as  one  entitled  to  the  fruits  of  the  Grantham,  34  S.  C.  504.     And  so,  too, 

wife's  labor.    Uransky  v.  Dry  Dock  R.,  in  a  clear  case  as  against  the  husband 

118  N.  Y.  304.    So  is  it  where  the  wife  or  his  administrator.    Potter  v.  Potter, 

sues  now  for  tort  in  damages.    130  N.Y.  64  Vt.  298.     As  to  separation  of  the 

497.    And  see  St.  Louis  B.  v.  Henson,  pair,  circumstances  may  determine,  ir- 

58  Fed.  R.  531 .  respective  of  statute ;  but  a  separation 

*  81   Ala.    489,    549 ;    Leinbach    v.  under  circumstances  repelling  the  idea 

Templin,  105  Penn.  St.  522.    Bat  as  to  of  a  gift  of  earnings  by  the  hnsband 

garnishing  her  wages  where  mingled  does  not  exclude  his  marital  right.    86 

with  separate  property,  see  74  Ala.  446.  Ala.  168. 

^  Pinkston  v.  McLemore,  31    Ala.  ^  Rivers  v.  Carleton,  50  Ala.  40; 

308;    Nenfville  9.  Thompson,  3  £dw.  White  v.  Oeland,  12  Rich.  308;  Mason 

Ch.  92;  Barron  v.  Barron,  24  Vt  375 ;  v.  Dunbar,  43  Mich.  407.    Wife's  earn- 

34  N.  J.  £q.  124;  Richardson  t;.  Mer-  ings  are  sometimes  bestowed  on  her  by 

rill,  32  Vt.  27;  Jones  v,  Reid,  12  W.  statute,    where   the   husband   deserts. 

Va.  350;  Glaze  v.  Blake,  56  Ala.  379;  Schouler,  Hus.  &  Wife,  §  297  ;  79  CaL 

Schouler,  Hus.  &  Wife,  §  296.     See  200.    See  farther,  as  to  earnings,  lb,, 

Postnuptial  Settlements,  c  14,  where  (298. 
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and  in  this  reapect  our  American  legislation  of  the  present  day 
seems  to  have  been  somewhat  anticipate^.  The  wife's  lawful 
power  to  carry  on  a  trade  on  her  own  account^  independently  of 
her  husband,  like  most  of  her  other  separate  privileges,  is 
founded  at  the  common  law  upon  contracts  made  with  her  in 
derogation  of  the  husbai^.d's  marital  right?.  It  appears  that  a 
wife  desiring  to  go  into  business  on  her  own  account,  makes  au 
agreement  with  her  husband.  When  the  agreement  is  mad^ 
before  marriage^  ij;  will  bind  the  .];it;isband  and  his  creditors; 
when  made  during  the  coverture,  it  binds  the  husband  only,  and 
is  void  against  his  creditors.^  Aud  the  husbaud  will  be  liable 
for  the  debts,  if  it  appeared  that  he  participated  with  the  wife 
in  the  benefits.^  Separate  trading  was  also  permitted  the  wife 
by  the  "  custom  of  London  ; "  and  herein  she  was  regarded  as 
liable  to  arrest  and  imprisonment  for  debt  without  her  husband, 
and,  moreover,  might  be  declared  a  bankrupt.^  And  if  the  hus- 
band had  any  concern  in  the  business^  the  wife  was  not  to  be 
treated  as  &/eme  sole  in  respect  of  it.^ 

Notwithstanding  these  provisions  of  the  law,  it  does  not  ap- 
pear that  separate  trading  in  England,  prior  to  the  innovations 
introduced  with  the  married  women's  act  of  1870,  was  ever  very 
common.^  The  difficulties  in  the  way  of  establishing  credit, 
and  of  negotiating  securities,  on  the  wife's  sole  behalf,  were 
probably  found  insurmountable,  even  though  married  women 
might  be  found  anxious  to  assume  the  responsibilities  of  trad^, 
with  its  incidental  imprisonment  for  debt  The  judicial  evi- 
dence of  this  separate  trading  is  supplied  chiefly  by  the  misforr 
tunes  such  trade  entailed  upon  the  women  who  embarked  in  it 
Even  where  the  wife  lived  ?»part  from  her  husband  (a  very  im- 

1  Macq.  Has.  &  Wife,  621 ;  2  Brigbt,  •  Beafd  v,  Webb,  2  6.  &  P.  97.    See 

Has.  &  Wife,  292 ;  Lavie  v.  Phillips,  8  2  Roper,  Has.  ft  Wife,  124. 

Burr.  1783;  2  Roper,  Has.  &  Wife,  165,  *  2  Bright,  Has.  &  Wife,  77,  78; 

175,  aad  cases  cited.    See  Anteaaptial  Larie  v.  Phillips,  3  Barr.  1776 ;  Schon- 

and    Postnaptial   Settlements,  cb.  IS,  ler,  Has.  &  Wife,  fi  300. 

14.  *  Bat  see  the  recent  cases  of  Talbot 

>  Jarnian  v.  Wooloton,  8  T.  R.  618 ;  v.  Marshfleld,  L.  R.  3  Ch.  622 ;  Re  Pea- 

2  Bright,  Has.  &  Wife,  297 ;  Schoaler,  cock's  Trnsts,  L.  R.   10  Ch.  D.  490; 

Has.  &  Wife,  §  299 ;  Barlow  v.  Bishop,  Ashworth  v.  Oatxam,  L.  R.  5  Ch.  923 ; 

1  East,  432 ;  Pettj  v.  Anderson,  2  Car.  Schoaler,  Has.  &  Wife,  fi  301. 
&  P.  38 ;  Macq.  Has.  A  Wife,  322. 
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portant  consideiation),^  and,  having  her  separate  estate,  carried 
on  a  trade,  it  was  doubted,  in  an  important  case  of  which  we  have 
spoken  elsewhere,  whether  the  tradesman  furnishing  supplies  had 
Wj  demands  upon  that  estate  which  equity  could  recognize.^ 

§  164.  Wife's  Power  to  Zrade^  ete. ;  Apierioan  Xlquity  Role.  — 
This  doctrine  of  the  wife's  power  to  trade  comes  up  anew  in  the 
United  States  of  late  years^  with  our  recent  policy  in  favor  of 
the  independence  of  married  women.  And  the  rule  seems,  apart 
£rom  late  legislation,  to  be  well  established  in  the  United  States, 
that  the  husband,  in  pursuance  of  it  marriage  contract,  ante- 
nuptial or  postnuptial,  may  confer  upon  his  wife  the  right  to 
trade  for  her  exclusive  benefit.^  Nor  have  the  American  cases 
uniformly  insisted  upon  formal  contracts  for  this  purpose  be- 
tween husband  and  wife ;  seemingly  regarding  the  question  as 
one  of  mutual  and  bona  fide  intention  merely.^  The  husband's 
assent  is  in  general  necessary,  proyided  they  live  together ;  and 
if  they  do  not,  different  considerations  apply.^  And  apart  from 
statute,  it  would  appear  to  be  the  general  rule  that,  unless  the 
husband's  consent  that  the  wife  carry  on  business  in  her  own 
name  is  based  upon  a  sufficient  consideration,  he  may  withdraw 
it  at  any  time  and  assert  his  common-law  rights.^ 

On  the  other  hand,  in  North  Carolina  the  whole  doctrine  of 
separate  trading  is  expressly  repudiated^    Indeed,  our  earlier 

1  Se«  Sepaiation,  c.  17,  pott.  Schooler,  Hiis.  ft  Wife,  /mu#i«i,  §§  308, 

s  Cf.  Brace  ft  Tamer,  Lord  Jos-  30^. 
ticee  in  Johnson  v,  Gallagher,  3  De  G.        '  Cropeej  v.  McKinnej,  SO  Barb. 

F.  ft  J.  494.  47 ;  Green  v.  PaUaa,  1  Beasl.  267. 

»  RicbazdBon  v.  Merrill,  32  Vt.  27;        «  Conklin  t;.  Donl.  67  lU.  355 ;  Crop- 

Tillman  v.  Shackleton,  15  Mich.  447 ;  eey  v.  McKioney,  30  Barb.  47 ;  Todd  v. 

Wieman  v,  Anderson,  42  Penn.  St.  811 ;  Lee,  16  Wis.  480 ;  Richardson  v.  Mer- 

Dnress  v.   HonieiCer,    15    Wis.    195;  rilL  32  Vt.  27 ;  Partridge  v.  Stocker,  36 

James  v.  Taylor,  43  Barb.  530;  Wiltr  Vt.  108;  Penno.  Whitehead,  17  Gratt. 

bans  V.  Lndicns,  5  Rich.  326 ;  Uhrig  v.  503 ;  King  v,  Thompson,  87  Penn.  St. 

^orstman,   8   Bnsh^    172;    Cowan   v.  365.    Some  old  statntes  recognizing  the 

Mann,  3  Lea.  229.  wife  as  %ftme  sole  trader  appear  to  have 

^  See  per  Redile]d,C.  J.,  in  Richard-  existed   in   Pennsylvania    and    Sonth 

•on  9.  Merrill,  32  Vt.  27 ;  Partridge  t^.  Carolina.     Schonler,    Hns.    ft    Wife, 

Stocker,  36  Vt.  108 ;  Penn  v.  Whitehead,  §  305.    Equity  jnrindiction  to  grant  the 

17  Gratt.  503 ;  TiUn^an  v.  Shackleton,  privilege  not  favored.    75  Ala.  293. 
15  Mich.  447 ;  Wieman  v.  Anderson,  42         '  McEinnon  v.  McDonald,  4  Jones 

Penn.  St.  311;  Todd  v.  Lee,  16  Wis.  Eq.  1.    As  to  Alabama.,  see  Newbrick 

480;  Mayhew  v.  Baker,  16  Lid.  254;  v.  Dogan,  61  Ala.  251. 
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§  165  THE  DOMESTIC  BELATIONS.  [PABT  IL 

American  cases  seem  to  have  regarded  with  very  little  favor 
the  doctrine  that  the  wife,  while  living  with  her  husband,  could 
carry  on  a  business  of  her  own  without  rendering  her  husband 
liable  and  subjecting  her  stock  in  trade  to  his  debts. ^  And  the 
same  may  be  said,  at  this  day,  of  States  whose  legislatures  have 
not  freely  conceded  rights  to  married  women.^ 

§  165.  Conolnsion  from  Btigllwh  and  American  Decisions. — 
The  conclusion  to  be  drawn  from  this  class  of  cases  is  that, 
modern  policy  having  once  conferred  upon  the  wife  large  powers 
both  as  to  the  acquisition  and  enjoyment  of  separate  property, 
as  well  as  the  right  to  invest  and  reinvest  the  same,  including 
their  rights  under  marriage  settlements,  married  women  natu* 
rally  sought  business  opportunities  with  their  capital ;  and  thus 
the  modem  courts,  confronted  with  the  practical  results,  and 
aided  by  precedents  from  old  local  customs  or  old  legislation, 
were  drawn  into  the  practical  concession  of  trading  privileges, 
and  hence  of  trading  liabilities,  while  professing  to  deny  to  the 
wife  on  general  principles  the  right  to  engage  in  mercantile 
pursuits  without  more  explicit  statute  provisions  to  that  effect, 
and  while  requiring  the  assent  of  the  husband  to  appear.^ 

When  it  is  clearly  for  the  wife's  advantage  to  reap  the  bene- 
fits of  her  business,  the  disposition  of  the  law  to  yield  them 
must  be  strong;  but  where,  as  must  often  be  the  case,  she 
speculates  imprudently  and  becomes  deeply  involved,  the  court 
is  perplexed,  though  doubtless  anxious  to  relieve  her.  In  some 
leading  cases  upon  this  point,  we  find  the  married  woman  who 
has  subjected  her  property  to  the  demands  of  her  husband's 
creditors  permitted  to  stand  in  equity,  where  .the  business  fails, 
as  a  sort  of  preferred  creditor,  for  her  manifest  benefit.^  The 
creditor's  claim  for  supplies  is  of  at  least  doubtful  equity  ;^  such 

1  Mackinlej  v.  McGregor,  3  Whart.         *  Penn  o.  Whitehead,  17  Gratt.  SOS ; 

378,  and  cases  cited.  Richardson  o.  MeniU,  32  Vt  27 ;  Cowan 

^  Godfrey  v.  Brooks,  5  Harring.  396 ;  v.  Mann,  3  Lea,  229.    See  BeUows  v. 

Woodcock  V.  Reed,  5  AUen,  207,  per  Rosenthal,  31  Ind.  116. 
curiam.  *  Johnson  v,  Gallagher,  3  De  G.  F. 

•  Independently  of  statnte  the  wife  &  J.  494 ;  Copeland  v.  Cnnningham,  31 

may  purchase  goods  on  her  separate  Ind.  116.    Bnt  see  Todd  &.  Lee,  16  Wis. 

credit  with  her  hnshand's  assent,  and  ose  480;   Fftrtridge    v.    Stocker,   36    Vt^ 

them  in  a  sense  for  a  business  inyestment  108. 
on  her  part.    1 60  Mass.  82 ;  86  Ala.  424. 
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indebtedness  must  usually  be  pronounced  void  at  law ;  ^  while 
even  equity  will  decline  to  enter  a  decree  establishing  a  charge 
on  the  wile's  estate,  unless  the  husband,  or  some  other  trustee 
for  the  wife,  is  properly  before  the  court.^  And  if  equity,  un- 
aided by  legislation,  preserves  the  separate  capital  thus  invested 
in  trade,  that  the  wife  may  enjoy  its  benefits,  it  is  otherwise 
with  profits  which  may  have  accrued  beyond  the  interest  of 
such  capital' 

§  166.  Enlargement  of  Wife's  Power  to  Trade  or  Bzerolae  a  Pro- 
feeelon  under  Recent  Statutes.  —  But  the  doctrine  of  a  wife's  sepa- 
rate trading  is  at  this  day  to  be  considered  under  the  combined 
influence  of  modem  equity  decisions  as  to  the  wife's  fus  dispo- 
nendi,  and  the  recent  married  women's  acts.  The  English  act  of 
1870  declares  that  wages  and  earnings  of  a  married  woman  shall 
be  her  separate  property  ;^  under  construction  of  which  act,  the 
English  chancery  has  lately  sustained  the  right  of  a  butcher's 
wife  to  carry  on  her  husband's  business  upon  her  separate  re- 
sources, he  being  incapacitated  through  delirium  tremens,  and, 
while  at  home,  offering  no  obstruction  to  her  course.^  Again, 
both  under  the  act  of  1870  and  independently  of  it,  chancery 
protected  the  widow's  interests  as  against  the  husband's  admin- 
istrator, after  his  death,  in  a  valuable  fruit-preserving  business, 
which  sne  had  commenced  while  single;  and  continued,  after 
her  marriage  in  1874,  to  carry  on  in  her  maiden  name,  her  hus- 
band consenting.^  The  later  act  of  1882  explicitly  secures  to 
the  wife  as  her  separate  property,  her  wages,  earnings,  money  and 
property  gained  or  acquired  by  her  in  any  employment,  trade, 
or  occupation,  in  which  she  is  engaged,  or  which  she  carries  on 
separately  from  heV  husband,  or  by  the  exercise  of  any  lite|:tiry, 
artistic,  or  scientific  skilL^ 

1  -Conklin  v,  Doul,  67  lU.  355.  7.    If  his  aasent  was  oot  clearlj  shown 

*  Ibid,  to  his  wife's  trade,  there  would  appear 

*  JasHOj  9.  Delias,  65  HI.  469 ;  Jen-  to  have  been  a  pretty  fair  inference, 
kins  V.  Flinn,  87  lud.  349,  and  cases  from  the  facts,  that  he  gave  it. 

cited;    Dumas   v.    Neal,  51  Ga.  563;         *  Ashworth  r.  Outram,  L.  R.  5  Ch. 

Clinton  Man.  Co.  t7.  Hummell,  25  N.  J.  923.    As  to  selling  out  the  good-will, 

£q.  45;  Schouler,  Hus.  &  Wife,  §  307.  see  Rs  Peacock's  Trusts,  L.  R.  10  Ch. 

4  Act  33  &  34  Vict  c.  93;   supra,  D.  490. 
$  803.  7  Act  45  &  46  Vict.  c.  75.    And  see 

*  LoyeU  o.  Newton,  L.  R.  4  C.  P.  D.  GUchrist  ex  parte,  17  Q.  B.  D.  521. 
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The  I'eeeat.  maonied  womaa'a  acts  in  many  of  the  United  States 
have  enlaiged  and  mom  fullj  astablished  the  wife's  power  to 
tsado  or  exercise  a  piofeasioa  on  her  own.  aocount;,  and  the 
profits  of  hbr  business  am:  thus  secured  to  her  sole  and  separate 
tise.^  She  ia  thos  enabled  to  use  her  separate  property ;  and  she 
may  even  enter,,  in  some  States,  into  a  general  pttrtnership  for 
trade.  In  genenU^.  what  the  wife  acquires  under  these  statutes  is 
declared  to  be  exempt  from  liability  for  the  husband's  debts,  and 
BOt  flMibject  to  his  ocmtrol  or  iat^^^iaiceL  But  the.  statutes  of 
cestain  Stetea  require  the  married  womaa  te  first  register  her 
intention,  thus  affording  a  very  reasonable  safeguard  against 
fraud  and  imposition  upon  the  public  and.  herself,  besides  re* 
quiring  that  the  act  be  a  deliberate  one  ;.^  and  the  husband  will 
be  held  liable  on  her  contract  where  the  certificate  is  not  duly 
filed.^  In  Kentucky,  special,  authority  to  trade  must  first  have 
beesi  conferred  by  the  chancdlor,^  Such  requiremente  not  being 
complied  with,  the  creditors  of  the  husband  may  come  upon  the 
assets  of  the  business^  A  stetute  which  is  designed  to  secure 
to  the  wife  her  separate  earnings  does^  not.  make  her  a  feme  sole 
trader.^ 

The  wife,  under  such  statutes^  ia  found,  engaged  oa  her  s^ni* 
late  account,  a.  mUUnar  «id  dressmaker,'  femer;  bpaiding- 

1  Sach  gtatntes  are  to  be  found  in  or  enter  Into  a  building  aaaociation. 

Nenrr  Yort,  Mttine,   New  Hsunpehire,  See  lOS  Penn.  St.  86. 
MaanekwMtta,    Conneeticnt,    Kaiuaa,        >  Mum.  Stats.   ISSS,   c  198 ;    137 

l^ew  Jersey,  Iowa,   California,    Wis-  Mass.  134;   138  Mass.  83;.  150  Mass. 

consin,  Illinois,  Arkansas,  Mississippi,  82.      See    Schooler,    Hus.    &    Wife, 

and  other  States.    And  see  Mitchell  v.  }  309.    Such  stsctntes  most  not  be  toe 

Sawyer,  21  Iowa,  582;  Schooler,  Hus.  technicallj  oons^oed,  so  as  to  defeat 

&  Wife,  §  309,  and  appendix.    See  also  her   osoal  right   to  acqoire   separate 

Stimson's  Am.  Stat.   Law,   art.    652.  property.    ISO  Mass.  82:    An  Alabama 

Soch  local   statotes   speak   of   "  free  statote  requires  the  husband's  written 

trader,"  "sole  trader,"  "free  dealer/'  consent  to  the  wife's  power  to  trade. 

"  poblic  merchant,"  &c.    To  the  statos  98Ala.  47<^. 

of  free  trader  (which  often  applies  to         >  Feran  v.  Rudolphsen,  106  Mass. 

wives  abandoned  by  their  husbands),  471. 

peculiar  rights  and  liabilities  sometimes        *  Uhrig  v.  Horstman,  8  Bush,  172. 
attach   under  these   codes.    See   101         >  101  Penn.  St.  181. 
Penn.  St.  371;  96  Penn.  St.  180;  78        *  Jassoy  v.  Delius, 65 HL 469 ;  Tnttle 

Mo.  320 ;  post,  I  219 ;  79  Ky.  497.  v.  Hbag,  46  Mo.  3& 

A  married  woman  may  now  in  many        ?  Kooskop  v.  Shoots,.  51  Wis.  204 ; 

States  incar  a  stockholder's  liability  Snow  v.  Sheldon,  ^26  Mass.  332;   79 

with  zefennoe  to  shares  she  may  own,  Ky.  497;  5a  Ark»  234. 
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hoQfiie  keeper,^  asm;  sutler,.^  opeiatot  of  a  mill>?  saloon-keeper,^ 
tavem^ke^er^^  or  in  whatever  othev  busings  she  may  choose 
to  cany  on  with  her  own  capital  Even  though  the  trade  be 
unsuitable  to  her  sex^  fraud  upon  the  husband's  creditors  wiU 
not  be  conclusively  presumed*^  Sut  it  is  held  that  the  busi- 
ness under  such  statutes'  should  be  pursued  as  a  continuing  and 
substantial  employmentJ  As  to  the  wife's  more  purely  pro- 
fessional earnings,  the  terf  pubEeity  of  such  a  pursuit  and  its 
definite  acquisitions)  ae  against  the  humbler  incidentals  of  house- 
hold routine^  oti  the  one  handy  oi  the  mercantile  emplojrment  of 
capital,  on  the  other,  favor  a  judicial  resort  to  the  actual  man* 
tal  tmderstanding,  so  as  to  do  the  wife  justice.® 

§  167.  Wlfai^s  Trading  XtobilltieB  under  Amexican  Statutes.  — 
Under  these  American  statutes  permissive  of  the  wife's  separate 
tmd^  it  is  a  genei^  rule  that  the  wife's  contracts  regarding  her 
sepamte  trade  or  business  are  binding  on  her  separate  property, 
and  that  die  husband-  is  not  answerable  for  her  solvency.  With 
leference  thereto  she  may  make  contracts,  and  sue  and  be  sued> 
Sfl  if  sole,  eitcept  (as  such  statutes  usually  run)  that  where  she  is 
Sued  the  remedy  is  to  be  enforced  against  her  separate  property 
only,  and  not  against  her  person.  ,  She  may  make  contracts  of 
8ale>  and  sue  for  goods  sold  and  delivered  to  her  customers.® 
The  power  to  do  business  implies,  too,  the  power  to  purchase 
goods,  fixtures,  and  stock  for  it,  and  execute  the  needful  instru- 
ments of  purchase;  and  hence  the  wife's  contracts  for  such  pur- 


1  Harnden  v,  Gcvld,  1S6  MaiB.  411 ;  qniesectnce  aad  knowledge  on  her  hum 

laS  Maae.  431;   Hong  v.  Martin,  80  band's  part  favored  aofficienUj  the  idea 

Iowa,  7 14.  of  a  gift  from  him. 

*  Swaeej  v.  Antram,  24  Ohio  St  »  Porter  v.  Gamba,  48  Cal.  105 ;  Net- 
87.  terviUe  v.  Barber,  53  Mies.  1 68 ;  Trieber 

*  Cooper  V.  Ham,  49  Ind.  39S.  v.  Stover,  80  Ark.  727.    The  contracti 

*  Nispel'V.  Laparle,  74  HL  306.  of  married  women,  made  by  viitae  of 

*  Silveoa  ow  Porter,  74  Penn.  Sb.  such  statnte  capachf  sfaonld  not  be 
448.  viewed  With  hesitation  or  saspiciou  by 

*  Gnttman  9.  ScanneU,  7  CaL  455.  the  courts,  but  should  befnUy  enforced. 
7  Holmes  0.  Holmes,  40  Conn.  117.  NetterviUe  v.  Barber,  53  Miss.    168; 

*  In  Belford  v.  Scribner,  144  U.  S.  Bark  v.  Piatt,  8S  Ind.  388.  The  wife 
488,  where  an  anthoiess  who  was  a  cannot  aUege  her  own  frand  to  defeat 
married  woman,  took  ont  copyright  in  her  bosiness  indebtedness.  Smith  v. 
her  name  and  received  zegolarly  her  Weehv,  66  Vt.  666. 

royalties  from  the  pnbliaber,  long  aa- 
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chase  on  credit,  her  notes,  bills,  securities,  or  simple  indebted- 
ness therefor,  must  be  deemed  obligatory  and  enforceable 
against  her  separate  property  by  suit  or  otherwise.^  And  what 
she  thus  purchases,  in  the  exercise  of  her  trading  discretion,  is 
to  be  held  and  treated  a»  her  sole  and  separate  property  as 
against  her  husband  and  his  creditors.^  Where,  too,  the  mar- 
ried woman  keeps  a  separate  bank  account,  with  reference  to 
such  business,  the  check  which  she  draws  against  it  and  the 
fund  itself  are  available  to  her  business  creditors.'  What  she 
borrows  by  way  of  capital  to  commence  the  business,  she  is 
required  to  refund  * 

§  168.  "Wife's  Trade ;  Husband's  Partlolpatlon.  —  It  follows 
that  under  such  legislation  the  husband  is  not  liable  on  the 
wife's  contracts  and  liabilities  incurred  in  the  pursuit  of  her  sep- 
arate business,  unless  he  participates  in  it.^  And  what  she 
invests  in  from  the  profits  of  her  trade  is  her  own  if  she  keeps 
it  duly  apart  as  separate  property.**  But  his  participation  will 
not  unfrequently  be  found  in  the  modem  cases;  and  hence 
arises  legal  uncertainty,  and  often  a  suspicion  of  fraudulent 
arrangements  against  one  another's  creditors.    Does  the  proof, 


1  Nispel  V.    Laparle,    74   HI.  306;  On  general  principles,  eqnitj  will 

Konskop    t^.    Shontz,    51    Wis.    204 ;  enjoin  a  married  woman  who  sells  out 

Wheaton    v.    Phillips,    1   Beasl.  221 ;  a  bosiness  and  its  good-wiU,  which  she 

Reading  v.  MoUen,  31  Cal.  104  ;  Schon-  has  carried  on  for  her  separate  account, 

ler,   Hus.  &  Wife,  §  310 ;  Wallace  v.  from  violating  her  own  agreement  with 

Rowley,  91  Ind.  586;  54  Vt.  384;  18  the  purchaser  in    restraint  of   fnture 

Fla.  707.     Plenary  power  to  become  competition  or  interference ;  for  in  this 

accommodation  indorser  is  not  implied  respect  a  married  woman  should  not  be 

nnder  snch  statutes.    86  Ga.  780.    And  regarded  more  fayorably  than  othen 

see  52  Ark.  234.  who  dispose  of  their  business  to  boma 

>  Tallman  v.  Jones,  13  Kans.  438 ;  Jide  purchasers.    Morgan  v.  Perhamus, 

Meyers  v.  Rahte,  46  Wis.  655  ;  Sammis  36  Ohio  St.  517.    And  see  He  Peacock's 

V.  McLaughlin,  35  N.  Y.  647 ;  SUveus  Trusts,  L.  R.  10  Ch.  D.  490.    But  see 

V.  Porter,  74  Penn.  St.  448;  Dayton  v,  Emmert  v,  Richardson,  44  Kan.  268, 

Walsh,  47  Wis.  113.  which  inequitably  aUows  the  husband 

*  Nash  V.  MitcheU,  71  K.  T.  199.  to  frustrate  his  wife's  covenant  where 

*  Frecking  v.  Rolland,  53  N.  Y.  442 ;  he  did  not  himself  covenant. 

75  Ala.  306;   Abbott  v.  Jackson,  43  »  Parker  v.  Simonds,  1  Allen,  258; 

Ark.  212.    As  to  purchasing  fixtures  Colby  r.  Lamson,  39  Me.  119;  Trieber 

or  real  estate  for  carrying  on  the  busi-  p.  Stover,  30  Ark.  727 ;  Tuttle  v.  Hoag, 

ness,  see  76. ;    Dayton  v.  Walsh,  47  46  Mo.  38. 

Wis.  113;  Eouskop  v.  Shontz,  51  Wis.  •  Hoag  v,  Martin,  80   Iowa,  714; 

204.  Stewart  v.  Stout,  38  W.  Va.  478. 
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we  must  ask,  under  any  such  circumstances,  show  that  the 
wife  carried  on  no  separate  trade,  but'  was  her  husband's  agent  ? 
or  that  she  did,  and  the  husband  was  her  agent  ?  or  that  they 
were  in  open  or  secret  partnership  together  ? 

In  Massachusetts,  where  the  statutory  doctrine  of  the  wife's 
power  to  trade  and  acquire  separate  earnings  promptly  received 
a  considerable  exposition  in  the  courts,  it  is  held  that  when  a 
married  woman  carries  on  the  business  of  keeping  boarders  on 
her  sole  and  separate  account,  and  has  purchased  goods  to  be 
used  in  her  business  on  her  sole  credit,  she  alone  is  liable, 
although  her  husband  lived  with  her  when  the  goods  were  pur- 
chased ;  and  her  own  acts  and  admissions  in  reference  to  the 
business  are  competent  evidence  against  her.^  In  Maine  the 
husband  cannot  be  sued  for  goods  and  chattels  furnished  his 
wife  by  third  persons  in  the  course  of  her  business,  even  though 
such  purchases  were  made  by  her  with  his  knowledge  and  con- 
sent, and  although  she  appropriated  part  of  the  proceeds  to  the 
support  of  her  husband  and  family.^  But  where  the  purchases 
and  sales  are  made  with  the  husband's  knowledge  and  consent, 
and  he  participates  in  the  profits  of  the  business,  knowing  them 
to  be  such,  and  that  she  professed  to  act  for  him,  it  may  be 
inferred  in  general  that  the  transactions  were  upon  the  hus- 
band's credit.'  Where  the  separate  business,  however,  is  carried 
on  against  the  husband's  consent  and  without  his  concurrence, 
he  assuredly  is  not  liable,  as  a  general  rule.^ 

In  New  Tort:,  as  against  her  husband's  creditors,  the  wife 
may  make  him  managing  agent,  and  let  him  conduct  the  busi- 
ness in  her  name,  while  she  furnishes  the  capital  from  her  own 
means  and  takes  the  profits  to  herself;  paying  the  managing 
agent  what  she  thinks  best,  without  subjecting  the  stock  in 
trade  to  his  debts.^    So,  too,  under  the  New  Jersey  statute, 

1  Parker  v.  Simonds,  1  AUen,  258.  *  Tattle  v.  Hoag,  46  Mo.  38 ;  Jen- 

As  to  hoBband's  liability  on  a  lease,  kins  n.  Flinn,  37  Ind.  349.    See  Smith 

though    professing  to  underlet  for  a  v.  Thompson,  36  Conn.  107,  where  the 

wife's  bnsiness,  see  Knowles  v.  Hnll,  99  married  woman  had  no  power  to  trade 

Mass.  562.    Bat  see  §  166,  requiring  as  a  feme  sole. 

registry  of  a  separate  business.  ^  Buckle j  v.  Wells,  33  N.  T.  518. 

'  Colby  9.  Lamson,  39  Me.  119.  And  cf.  Sherman  v.  Elder,  24  K.  Y. 

*  Oxnard  v.  Swanton,  39  Me.  125.  381 ;  Barton  v.  Beer,  35  Barb.  78 ;  Ab- 
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which  uliows  tiie  wite  Hhe  f rvHs  lof  •tn  ^KKupatison  otttried  on  bj 
her  sepaiatdy  irom  iier  iiusfaaAd,  she  maj  cbtaua  the  goods  iroia 
(me  who  buys  of  her  husibaxid's  cjseditor,  pay  iiie  oonaidenktioii 
and  employ  her  husbaad  ifor  his  boftid  «nd  dotiiaog  to  carry  ^a 
1^  business ;  n/oA  in  «iicb  a  case  tJie  husband's  (Cseditois  loan 
assert  bo  claim  upon  .the  goods  lOr  the  profits  of  tbe  busiiusss.^ 
Elsewhere  the  wife  is  per^iitted  ts  employ  her  hosbaod  simiiaily 
as  clerk  or  agent  in  iter  busineasi?  Wbere  the  husband  publidy 
earries  on  the  businass  in  liis  owa  immde  and  purchsses  as 

bej  V.  !Dejo,  44  K.  T.  843 ;  Handlton  Imsband's  handB  and  bj  him  -so  em- 

V.  £k>ugl«8,  46  N»  if.  818$  $ohoql«^  btvked   »9   IwainoNi  with   her  fosefit 

Has.  &  Wife,  f  3)4.    $ee  Third  Nat.  that  credit  is  obtained  upon  i(^  is  not, 

Bank  v.  Guenther,  123  N.  Y.  568,  where  with  the  increase,  the  wife's  separate 

the  wile  employed  her  basband  on  a  fMropert/  as  agauist  tiis  oiedkon  vIki 

salary^  and  ^agreed  with  bin  to  saj)poct  ha've  ^rqstad   acoprdioglj^  but  cather 

the  family,  and,  npon  failure  of  her  his  property.    Fatten  p.  Gates,  $7  Hi 

business,  made  a  preferred  claim  of  his  164 ;  Kouskop  r.  Shonte,  61  Wis.  964. 

unpaid  salary;  67  Uim.  71.    AU  pur-  Or  possibly  lilps  4i«taf  aflrmui  vfiifijh 

chases   or   contracts  of  pnrchase  for  both  were  partners.    See  §  169,  post. 

commencing  or  prosecuting  the  wife's  A  '<*hange  m  the  mutual  relations  of 

separate  business  most  have  been  made  tiie   sponses    neganding    the  baaioeM 

in  good  faith,  and  not  as  a  means  of  gnght,  on  ithe  uaoal  principles  of  both 

fraudulently  placing  the  husband's  prop-  agency  and  partnership,  to  be  brought 

erty  beyond  the  reach  of  his  creditors,  home  to  the  knowledge  ^   credken 

X)aytoin  v.  Walsh»  47  Wis.  U9'    Bat  wjth  whom  bnsioeaB  relatione  x^ootiinna 

the  employment  of  her  husband  in  car-  uninterrupted.    Bodine  v,  Killeen,  53 

rying  on  her  separate  business  of  farm-  N.  T.  93. 

ing  does  not  make  htm  the  wife's  ageat  ^  S«teher  n.  WilliaioM,  40  V.  J,  B^. 
in  the  business,  uxiless  he  contributed  436.  Aadsee§;69;  33  Kan.  637. 
money  or  services  as  partner :  lb.;  nor  ^  Hossfeldt  v.  DiH,  28  Minn.  469; 
his  employment  as  salesman  in  the  Ctfblwrly  9.  Soofet,  98  111.  38 ;  MaiCiBaa 
vife's  stose:  Floss  ».  Thomafy  ^  Mo.  v.  Ward.  19  Fla.^75;  139  SI.  450; 
App.  157 :  or  as  operative  qr  manager  Buckley  v.  Dunn,  67  Miss.  71.  And 
in  his  wife's  mill.  Cooper  v.  Ham,  49  see  Mayers  v.  Kaiser,  85  Wis.  982;  87 
ind.  393.  Proof  that  a  husband  signed  W.  Va.  fU$ ;  Lindslegr  v,  BoifiateiQ,  1S4 
jiotes  for  gQods  in  a  shop  leased  to  him  Penn.  St.  311.  The  more  foot  that  th^ 
Is  not  conclusive  proof  that  the  goods  time,  labor^  and  skill  of  the  husband  are 
4id  not  belong  to  the  wife'e  separate  emfdoyed  in  fais  wage's  boeiness  dofis 
business :  Mason  v.  Bowles,  117  Mass,  not  giv^  to  his  creditors  any  right  t* 
86  ;  for  a  husband  might  sign  as  an  be  paid  out  of  the  business  profits :  lb. 
agent  and  render  her  business  liable.  But  it  is  otherwise  where  an  insolvent 
Freibeig  p.  Bsamgaii,  18  Han«  844.  jbvsband,  in  /ra#d  <d  his  crediteis,  car- 
Bat  as  to  a  judgment  rendeired  against  ries  on  his  owa»  tMsiness  in  his  vile'« 
the  agent  himself,  see  Smiley  v.  Meyei^  Aa«M ;  ^»e  Mther  part|oi)patui(;  therein 
55  Miss.  j555.  And  see  180  Miais.  247.  «ior  supplying  capital  HamiU  9.  A«- 
But  transactions  which  are  tainted  in^stin^iSl  Iowa>303;  91  Ky.j^.  Aa 
with  fraud  upon  the  rights  of  eveditors  to  the  hMband'a  eoneeahniKit  el  i« 
and  others  should  not  be  permitted  to  agents  whic^  sctRf^  awted,  see  91 
stand.    Capital  plaoed  by  a  wile  in  iher  Ga.  ^. 
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proprietor,  tsieditora  must  bold  Hm  liable,  and  not  tbe  wife, 
unless  tbey  oaa  overoome  tbe  presumptions.^  But  wbere  be 
bolds  out  to  <«he  world  that  it  is  bis  wife's  business  and  not 
bis,  and  the  wife  knows  and  appsorfes  of  this,  the  latter  is  lia- 
ble for  bis  acts  as  her  ageut^  while  the  agent  bimself  is  not' 

Where  a  married  woman  mani^es  a  separate  trade  or  business 
by  agents,  tiie  usual  Aootrine  of  agency  must  apply.  The  wife 
cannot  avoid  tbe  usual  liabilities  on  tbe  plea  that  she  made  ^her 
husband  her  agent'  The  scope  of  the  agency,  too,  nnist  be  cosh 
sidered  as  in  other  oases,  and  the  agen^,  as  actually  confeTred, 
is  not  the  full  test  of  responsibility  for  the  agent's  dealings  with 
third  parties ;  for  those  clothed  with  apparent  authority  may 
bind  their  principals  as  though  really  authorized.^  In  short, 
married  women,  as  it  is  well  observed,  to  the  extent  and  in 
the  matters  of  business  in  which  they  are  by  law  permitted  to 
engage,  owe  the  same  duty  to  those  with  whom  they  deal,  and 
to  the  public,  and  may  be  bound  in  the  same  manner  as  if  they 
were  unmarried.  To  the  extent  of  their  enlai^ged  capacity  to 
transact  business  as  conferred  by  statute,  they  may  be  estopped 
by  their  acts  and  declarations,  and  made  subject  to  all  the  pre- 
sumptions which  the  law  indulges  against  the  other  sex«^  And 
while,  in  general,  the  husband's  gift  may  sustain  the  wife's 
claim  of  profits  accruing  from  her  separate  trade ;  yet  the  better 
opinion  is,  upon  either  equity  or  statute  consideration,  that  a 
business  carried  on  by  a  husband  and  wife  in  full  co-operation, 
bis  labor  and  skill  uniting  with  hers,  and  not  upon  any  real 
agreement  of  a  mere  agency  on  his  part,  must  be  oonsideved  as 
his  business  so  far  as  his  creditors  are  concerned,  and  fail  accord- 
ingly of  protection  for  her  especial  benefit,^  though  it  might, 

1  Diekefaon  v.  Uogm,  lU  N.  Y.  «  BodixM  o.EiUeen,  58  N.  T.  93;  7S 

405,  wliere  tbe  hotel  bosinew  was  car-  Ala.  372. 

ried  on  hj  the  hoalMmd,  npon  premitea  *  Bodine  v.  Killeen,  53  N.  Y.  93 ; 

beloDginf  to  the  irife  and  oocqpied  b/  Panhall  v,  Fkher,  43  Mich.  529 ;  Leiand 

both.  r.  Collver,  34  Mich.  418. 

<  Reed  v.  Newcomb,  €4  Vt  49.  «  See  National  Bank  v.  Spxagaa,  5 

*  Porter  e.  Gamba,  43  Oal.  195.    A  C.  E.  Green,  13 ;  Oxnard  v.  ^wanton, 

hnsband  as  agent  aajr  tiina   in   doe  39  Me.  125 }  Cramer  v.  Reford,  2  C.  £. 

conrse  bind  his  wife's  separate  property  Green,  383.    Bat  see  Penn  p.  White- 

by  a  note  dnly^ven  and  made  oat    23  bead,  17  <3ratt.  503 ;  75  Va.  390 ;  Par- 

W.  Va.  23S;  54  Vt.  884.  tndge  v.  Stoekar,  36  Vt.  108 ;  Schooler 
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perhaps,  be  well  ruled  in  some  States,  that  here  there  is  a  dor- 
mant partnership,  whose  liabilities  should  be  adjusted  under 
partnership  rules,  highly  objectionable  as  the  legislator  may 
well  regard  all  such  partnerships  upon  principle.  Separate 
property  of  the  husband  which  the  wife  uses  in  carrying  on  her 
separate  business  is  liable  to  his  creditors  for  his  own  debts.^ 

§  169.  Wife  as  Copartner  with  Husband  or  Othen. — As  to 
all  agencies  and  all  partnerships,  one  rule  may  apply  in  adjust- 
ing rights  as  between  themselves,  and  another  as  to  creditors 
whose  confidence  has  been  invited.  And,  on  the  whole,  it 
would  still  appear  to  be  the  general  rule,  notwithstanding  the 
late  statutes,  that  a  wife  may  not,  as  against  the  world,  become 
her  husband*s  partner,  nor  even  join  her  labor  and  capital  to  his 
in  one  and  the  same  business  enterprise.^  In  Massachusetts, 
while  the  statute  permitted  the  wife  to  form  a  copartnership 
with  third  parties,  this  exception  the  court  so  strictly  enforced 
as  to  hold  her  transactions  as  a  member  of  any  firm  in  which 
her  husband  was  interested  as  a  partner  utterly  void,  whether 
to  her  advantage  or  injury,  inasmuch  as  a  married  woman  can- 
not legally  contract  with  her  husband  singly  or  jointly.^  But 
under  the  New  York  statutes  it  is  held  that  a  husband  and  wife 
may  not  only  enter  into  a  valid  partnership  together  for  busi- 
*  ness,  but  may  carry  it  on  under  the  name  "  A.  &  Co.**  (the  "  Co." 
representing  the  wife)  without  violating  the  law  which  forbids 
persons  to  transact  business  under  fictitious  names ;  and  hence 
that  they  can  sue  and  recover  in  their  joint  names  for  goods 
sold  and  delivered  by  their  firm.^ 

Hds.  &  Wife,  §§  SOS,  815.    For  in-  o.  Lord,  7  AUen,  481.    So  in  Wiscon- 

stances  where  the  hnsband   helps  to  sin :  Fnller  v.  McHenry,  83  Wis.  573 ; 

raise  crops  on  the  wife's  itLrm,  which  and  in  Arkansas.    56  Ark.  294. 
are  presnmably  her  own,  see  Scott  v.        *  Zimmerman   v.  Erhard,  8   Daly, 

Hadson,  86  Ind.  286;  28  Minn.  469.  311;    Suay  v.  Gaffe,  122  N.  T.  308. 

Bnt  cf.  note,  supra.  And  so  as  to  other  States.    See  Re 

1  Thomas  v,  Desmond,  63  Gal.  426.  Einkead,  3  Bias.  405 ;  Schonler,  Hns. 

>  Wilson  V.  Loomis,    55    HL    352;  ft  Wife,  §316;  Camden  v.  Mnllen,  29 

Montgomery  V.  Sprankle,  31  Ind.  113;  Gal.  564;  Reading  v.  Mnllen,  31  CaL 

Lord  V.  Parker,  3  Allen,  127;  Brown  104;  Atwood  v.  Meredith,  37  Miss.  635  ; 

V.  Chancellor,  61  Tex.  437  ;  91  Ind.  384.  Oglesbj  o.  Hall,  30  6a.  386  ;  60  Miss. 

See  44  Ohio  St.  192.  238. 

*  Lord  V.  Parker,  3  Allen,  127 ;  Ed-        A  woman  who  lends  monej  to  a 

wards  v,  Stevens,  3  Allen,  315;  Plumer  partnership  of  which  her  hnslMuid  is  a 
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By  the  wife's  bosinass  copartnership  with  third  persons,  and 
particularly  with  those  of  the  opposite  sex  apart  from  her  hus- 
band, she  entangles  her  separate  property  disadvantageously, 
and  incurs  the  risk  of  personal  affiliations,  besides,  quite  perilous 
to  domestic  concord  and  the  mutual  confidence  which  marriage 
demands.  In  Massachusetts  the  legislature  permitted  a  married 
woman  to  form  a  copartnership  in  business  with  third  parties, 
though  not  with  her  husband ;  but,  after  some  ten  years'  expe- 
rience, repealed,  in  18749  that  permission.^  Most  other  States 
deny  her  such  a  right  as  separate  and  exclusive  of  her  husband's 
interest  while  she  lives  with  him  ;^  though  in  some  parts  of  the 
Union  such  copartnerships  are  sanctioned,^  and  she  is  not  uufre- 
quently  found  connected  with  business  firms  as  a  partner  in 
place  of  her  deceased  husband  ;^  sometimes,  too,  he  is  her  suc- 
cessor, or  else  participates  with  her  and  third  persons  in  the 
concern,'^  or  is  even  her  agent  in  her  partnership  with  a  third 
person.* 

Where  a  married  woman  enters  legally  into  a  copartnership, 
she  becomes  personally  liable,  to  the  extent  of  her  separate 
property,  for  the  partnership  debts,  like  any  other  partner.^ 
But  many  of  our  latest  decisions  tend  to  protect  the  wife  against 
copartnership  liabilities.^  On  the  other  hand  there  are  State 
courts  which,  while  holding  that  the  wife  cannot  be  legally  a 

member  cannot  reooyer  it  back  in  law        *  Meyer  v.  Montgomery,  87  Mich, 

or  eqoitj.    Fowle  v.  Torrej,  135  Mass.  278. 

87.  »  Suav   V.  Caffe,  122  N.  T.  308; 

1  Todd  p.  Clapp,    118    Ma«.   495.  Preosser   v.  Henshaw,   49    Iowa,  41 ; 

Sncb  repeal,  not  being  interpreted  re-  Newman  v.  Morris,  52  Miss.  402;  125 

troactiyelj,    was    held    constitutional.  Penn.  St.  394 ;  Vail  v.  Winterstein,  94 

lb.    And  see  140  Mass.  521.  Mich.  230. 

*  See  Bradford  v.  Johnson,  44  Tex.  "  See  Swasej  v.  Antram,  24  Ohio  St. 
881 ;  61  Tex.  437 ;  20  W.  Va.  571 ;  87 ;  Parshall  v.  Fisher,  43  Mich.  529 ; 
Bradstreet  v.  Baer,  41  Md.  19 ;  Howard  Carej  v.  Barross,  20  W.  Va.  571 ;  Bitter 
V.  Stephens,  52  Miss.  239;  35  W.  Va.  v.  Rathman,  61  N.  Y.  512;  Schooler, 
186  ;  82  Tex.  130;  Vannerson  v.  Chea-  Hns.  &  Wife,  §  318 ;  Frank  v.  Ander- 
tham,  (1894),  S.  C.  son,  13  Lea,  695.    See,  as  to  enforcing 

*  See  Newman  v.  Morris,  52  Miss,  trading  liabilities  against  a  wife,  Schon- 
402;  Dnnifer  v.  Jecko,  87  Ma  282;  ler,  Has.  &  Wife,  §§  319,  320.  If  hns- 
Conant  v.  State  Bank,  121  Ind.  323 ;  band  and  wife  cannot  be  copartners  in 
94  Mich.  230.  trade,  all  the  property  employed  most 

*  Prensser  v,  Henshaw,  49  Iowa,  41.  be  regarded  as  the  hnsband's,  and  all 

*  Bitter  v.  Rathman,  61  N.  T.  512 ;  the  liabilities  as  his  sole  liabilities. 
Swasey  v.  Antram,  24  Ohio  St  87.  Fuller  v.  McHenry,  83  Wis.  573. 
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partner  'with  her  husband  assert  enoh  fcenisequenoes  rather  as  Ibe- 
t ween  the  partners  themselTes,  while,  sb  to  creditors  and  third 
parties  g^ierall  j,  suhjeeting  the  wife's  own  property  to  a  £aatroii8 
obligation.^ 

§  170.  d^Qil-Xiaw  Dootxlna  ^  Separata  Trade. — By  the  Civil 
Code  of  France,  the  wife  may  earry  on  a  trade  independently 
of  her  husband.^  So  the  wife  may  be  a  separate  trader  nader 
the  custom  of  Parts.^  And  a  similar  right  is  reeognized  by  the 
laws  of  Spain  and  other  European  countries^  From  the  civil, 
rather  than  the  'common  law,  ai»  derived  those  property  rights 
of  married  women  which  ave  tecognized  in  Louioana,  Califoraia, 
and  others  of  the  Southweeftem  States^  originally  coloniaed  by 
the  Spanish  and  French.  Thiie  the  Louisiana  Code  recognises 
the  capacity  of  the  wife  to  carry  on  separate  trade,  or,  m  it  as 
said,  to  constitute  herself  a  pubKc  merchaat,  provided  ehe  act 
honajide  and  have  an  active  agency  in  the  comcern.^ 

^  LoaisTUle  R.  v.  AlexanAor  (t894^  nuttoa  'hf  the  wife;  (S)  So  tortt  «>m- 

Ky.;  Laiier  v.  Bishop,  65  Vt.  579l  mitted  upon  the  wile;  (6)  to  toitB  n 

^  Code  Civil,  art.  220 ;  1  Barge,  Col.  crimes  committed  bj  one  Bponse  and 

&  For.  Laws,  219.  aSecttng  the  other;   (7)  to  the  wife** 

*  I  Bulge,  Col.  &  For.  Lamri^  218.  property ;  (S)  to  actions  bj  qt  i^^awiS 

*  lb.  226,  420,  698.  a  married  woman,  her  arbitration,  &c 
^  La.  Code,  art.  128;    Christensen  Many  codes  in  these  respects  completalj 

V.  Stnmpf,  16  La.  Am.  50.    And  see  Twesat  tho  oU  role  of  the  onmnnB 

Camden  v,  MnUen,  29  Cal.  564 ,  Read-  law. 

ing  V,  MoUen,  31  Cal.  104 ;  Coomanity  To  aittempt  a  miiinte  a&alsrviB  of  ikm 
Doctrine,  supra,  §  7.  ■lacried  women's  acts  would  saqviM 
As  te  modem  changes  in  marM,  rights  more  space  than  onr  plan  will  permit 
and  duties. — fiow  grea*  the  change  ITor  would  it  proit  the  reader.  The 
which  modem  equity  and  legidation  indepoadent  legislation  of  «one  fortx 
have  wToaght,  and  modem  legislsttion  dtstinol  «oamnnitiee,  without  auiluMa* 
especially,  in  marital  rights  and  dnties  ity  of  plan  or  priikciple,  inrcdving,  as  it 
as  defined  by  the  common  law,  will  does,  the  most  tntereiiting  and  ytt  the 
farther  appear  from  the  mSBoeUaneons  mort  perplexing  of  social  probleiB^ 
changes  noticed  in  Bchoaler,  Has.  &  mast  necessarily  prodvoe  reo^tfes  wkaA 
Wife,  §§  321-333,  which  eee  fossim ;  eannot  be  reconciled.  It  is  to*  sarix 
also  Appendix,  with  analyi^  of  latent  yet  to  genecaliae  from  the  deeisioM. 
married  women's  acts.  Tbeae  changes,  Eyen  though  the  hand  of  lanovaifeiom 
which  concern  contracts,  torts,  prop-  cAioald  be  stayed  lor  a  whiles  and  pub- 
erty of  the  wile,  and  suits  by  or  agaiast  lie  attention  centre  im  the  work  of 
her,  may  be  specified  as  chiefly  relat-  Iblending  these  xesults  into  harmMiy,  It 
ing!  (1)  to  the  wife's  antMutptial  would  be  many  years  before  our  oonita^ 
debts ;  (2)  to  the  wife's  general  disa-  applying  local  oodes  and  t^  traditions 
bility  to  contract ;  (3)  to  l^e  neeessaries  of  the  EngliA  eommon  law  and  equity 
of  wife  and  famky ;  (4)  to  torts  oo»-  jurispnidenee  to  (Sue  discordant  naas  «f 
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§  171.  Nutiwe  Of  Mfljilage  SetttMo^nbi.  -^  Settlomeuts  are  a 
useful  contrivauce  for  preserviog  estates  intact  iix  a  tasmlj. 
As  between  husband  azKl  wife  the  word  **  settlement  **  is  applied 
to  their  jnutual  contracts  in  jeference  to  the  property  of  one 
another,  hy  means  of  which,  under  the  protection  of  courts  of 
equity  (which  favor,  as  did  also  the  civil  law,  arrangement  in 
recognition  of  property  in  the  wife  as  well  as  the  husband)^ 
they  <ihange  and  cosatrol  the  general  rules  of  the  marriage  state. 
Thej  cannot  vaay  the  terms  of  the  conjugal  relation  itself;  they 
cannot  add  to  or  take  from  the  pew)nal  rights  and  duties  of 
husband  and  wife ;  but  they  may  essentially  alter  the  interest 
which  each  takes  in  the  property  of  the  otber^  if  they  choose  to 
enter  into  special  stipulations  for  that  purpose.  These  special 
stipulations  nuty  be  <eith^  antenuptial  or  postoiuptial ;  while,  as 
we  jshall  soon  pereeive,  the  two  classes  are  more  alike  in  name 
than  substance,  and  th^  term  ''marriage  settlements"  is  fre- 
quently applied  to  antenuptial  settlements  only.^ 

material' before  themi  could  liope  toflet  tion  in  the  conjugal  partnership,  if  not 

np  «  coDflifltent  and  theron^  American  the  weaknew  of  her  sex,  to  afford  that 

system.     As  one  of  <enj  oevv  jurists  legal  protection  and  shelter  which  she 

well  remarks,  wherever  the  line  may  has  always  claimed,  and  which  our  law 

be  drawn,  it  will  be  long  before  the  in  a  strait  coold  never  deny  her;   or 

pabKe  will  inderatand  and  xecci^ize  else,  as   (hoi^h  no  aach   aeceflsitiei 

the  point  where  the  power  of  a  married  exist  in  a  state  of  nature,  but  her  disa- 

woman  to  bind  hezndf  by  hear  bargains  bilities  have  been  father  created   by 

peases,  and  frauds  i^a  Uie  thoughtless  municipal  law,  and  enforced  by  tyian- 

aad  inconsiderate   must   olten   occur,  nicalmen*  to  tieat  her  asrat'ytins,  and 

Per  Bell,  O.  d^  in  Ames  v,  Fostei^  42  make  her  bear  the  full  responsibility  ol 

}i,  H.  3S1.    The  ultimate  aco^  of  all  her  own  legal  engagements,  be  they 

tiiis    legislatiQit   mnst,    however,    be  prudent  or  foolish^  like  one  discovert, 

either,  regarding  the  wife  as  peculiarly  ^  The  usual  effect  of  such  settlements 

expooed  to  coeroon  and  subtle  influ-  is  to  create  in  the  wife  a  separate  equi- 

enoe  or  e^ten  nttstery  by  main  foree,  table  (not  stotutory)  estate.    Hamaker 

from  the  natural  necesnities  jqI  her  posi-  p.  Hamaker,  8S  Ala.  267. 
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§  172.  DistingaiBhed  from  Promiies  to  Marry ;  Statute  of 
FraudB.  —  A  distinction  meets  us  at  the  outset  between  prom- 
ises to  marry  and  promises  in  consideration  of  marriage.  The 
Statute  of  Frauds,  §  4,  requires  that  promises  and  agreements 
in  consideration  of  marriage  shall  be  "  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized."  Yet  a  promise  to  marry  is 
binding,  although  verbaL"^  It  would  strike  any  one  (except 
perhaps  a  lawyer)  that  a  promise  by  a  woman  to  marry  a  man 
in  consideration  of  his  promising  to  marry  her  was  an  agree- 
ment made  in  consideration  of  marriage^  but  it  is  not.^  Perhaps 
it  is  public  policy  which  sustains  the  latter  rather  than  the 
former  contract  without  requiring  a  writing.  Perhaps,  too,  this 
carries  weight :  that  a  promise  to  marry  is  merely  a  promise  to 
enter  into  a  certain  relation,  and  therefore  clearly  interpreted 
by  any  court  without  the  aid  of  written  evidence,  provided  the 
promise  be  once  proved ;  while  the  Statute  of  Frauds  is  found 
most  convenient  for  clearly  fixing  mutual  stipulations  which 
might  be  varied  in  a  thousand  ways,  and  affect  the  property 
rights  of  the  contracting  paities  accordingly.  At  all  events,  a 
promise  to  marry,  whether  verbal  or  written,  affords  a  singular 
remedy  for  breach,  one  quite  different  from  the  remedies  attend- 
ing marriage  settlements ;  namely,  no  right  of  specific  perform- 
ance, but  always  damages  to  the  injured  party.^ 

Irrespective  of  the  above  provision,  an  oral  contract  in  con- 
sideration of  marriage  might  be  objectionable  under  that  other 
section  of  the  Statute  of  Frauds  which  requires  contracts  not 
performable  within  a  year  to  be  expressed  in  writing* 

§  173.  Marriage  the  Conaideratioii  'v^hlch  supports  Antenup- 
tial Settlements.  —  In  antenuptial  marriage  settlements,  or  what 

1  Macq.  Hiu.   &  Wife,   220;  C!ook  contemplate    manying    one    another. 

V.  Baker,  1  Stra.  34 ;  Harriaon  v.  Cage,  Dje  v.  Djre,  18  Q.B.  D.  147.  See  §  179. 

1   Ld.  Raym.  386;   Schooler,  Hob.  &  Bnt  a  contract  orallj  made  and  faUj 

Wife,  §  44.  executed   between  parties   to  a  mar- 

^  See  Smith,  Contracts,  57.  riage,  wherebj  the  wife's  land  was  to 

*  It  is  held  that  in  order  to  affect  the  be  conveyed  to  the  husband  in  consid- 

fee  simple  of  an  intended  wife's  lands  eration  of  support,  etc,  is  held  bind- 

with  a  trust  for  her  separate  use,  an  ing  in  Larsen  v.  Johnson,  78  Wis.  300. 

antenuptial  agreement  must  be  in  writ-  Cf.  Rogers  v,  Wolfe,  104  Mo.  1 ;  §  179. 

ing  and  signed  by  both  the  persons  who        ^  Deshon  v.  Woods,  148  Mass.  132. 
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are  called  "  marriage  settlements/'  the  marriage  affords  a  suffi- 
cient consideration.  Hence  a  man  cannot  set  aside  an  agree- 
ment in  contemplation  of  marriage,  on  the  plea  that  his  wife's 
fortune  fell  short  of  his  expectations ;  for,  as  Lord  Hardwicke 
observed,  it  would  be  extremely  mischievous  to  set  aside  mar- 
riage settlements  upon  such  grounds.^  It  is  the  consideration 
of  marriage,  not  the  considemtion  of  a  corresponding  fortune, 
which  runs  through  the  whole  settlement  or  agreement,  and 
supports  every  part  of  it,  thus  making  marriage  not  only  a 
high,  but  the  highest  consideration  in  fact  known  to  the  law.^ 

In  this  country  the  validity  of  marriage  settlements  is  gen- 
erally recognized;  and  it  is  well  understood  that  almost  any 
bona  Jide  and  reasonable  agreement,  made  before  marriage,  to 
secure  the  wife  either  in  the  enjoyment  of  her  own  property  or 
a  portion  of  that  of  her  husband,  whether  during  coverture  or 
after  his  death,  will  be  carried  into  execution  in  qhanceiy.^ 
''These  marriage  settlements,"  observes  Chancellor  Kent,  ''are 
benignly  intended  to  secure  to  the  wife  a  certain  support  in 
every  event,  and  to  guard  her  against  being  overwhelmed  by 
the  misfortunes  or  unkindness  or  vices  of  her  husband.  They 
usually  proceed  from  the  prudence  and  foresight  of  friends,  or 
the  warm  and  anxious  affection  of  parents ;  and,  if  fairly  made, 
they  ought  to  be  supported  according  to  the  true  intent  and 
meaning  of  the  instrument  by  which  they  are  created."  *  And 
marriage  is  of  itself  pronounced  in  the  supreme  couil;  of  this 
land  to  be  not  only  a  valuable  consideration  to  support  a  mar- 
riage settlement,  "  but  a  consideration  of  the  highest  value. ''^ 

1  Ex  parte  Marsh.  1  Atk.  159.    Bat  2  Pet.  595 ;  Hnnter  r.  Brjant,  2  Wheat. 

noepost,  §  181.  32;  TarbeU  v.  TarbeU,  10  Allen,  278; 

>  Ford  9.  Stuart,  15  Bear.  499;  Nairn  SkiUman  v.   SkUlmao,  2  Beasl.  403; 

V.  Pronse,  6  Yes.  752;  Peachey,  Mar.  Cartledge  v.  Cutliff,  29  Ga.  758;  Albert 

Settl.  56.    Where  the  intended  hasband  v.  Winn,  5  Md.  66 ;  Snyder  v,  Webb, 

contracted  in  writing  to  leave  a  certain  3  CaL  83 ;  Smith  v.  Chappell,  31  Conn, 

hcnse  for  life  to  the  intended  wife,  and  589. 

after  marriage,  he  deeds  the  honse  to  a  An  estate  maj  be  limited  to  an  un- 

third  party,  an  immediate  right  of  ao-  married  woman's    separate  use,  eren 

tion  accrues  to  the  wife  for  his  breach,  where  no  particular  marriage  is  contem- 

Synge  v.  Synge,  (1894)  1  Q.  B.  466.  plated.    Schonler,  Hns.  &  Wife,  §  198; 

*  Stmey  r.  Folger,  14  Ohio,  610;  Haymond  v,  Jones,  33  Gratt.  317. 

2  Kent.  Com.  163;  2  U.  8.  £q.  Dig.  «  2  Kent,  Com.  165. 

Has.  &  Wife,  22-30;  English  o.  FoxaU,  *  Per  Story,  J.,  Magniac  v.  Thomp- 

269 


§  174  XBB  DOHmXIO^  BSIJLTIOire^  [PABT  II. 

§  174  How  fts  tbl»  Sttpport  BaKtsncbi.  -^  Bat  this  mle  must 
be  taken  with  some  caution.  The  mamage  oonsideration  sup* 
ports  every  provision  with  regaixl  to  the  husband,  the-  wife,  and 
the  isenie*  As  for  maannage  itself^  the  marriage  of  persons  for^ 
roerly  in  loose  eohabitation  famishes  good  consideration;^  and 
even  perhaps  a  void  or  illegal  marriage,  provided  that  the  ma^* 
riage  was  contracted  with  honest  conjugal  intent,  and  particularly 
where  the  question  affects  only  t«beir.  respective  interests.^  The 
consideration  ia  held  also  to  extend  to  stepchildren'  by  a  former 
marriage.^  It  does  not^  however,  always  extend  to  collaterals,^ 
though  Sir  Matthew  Hale  and  others  held  formerly  that  it 
would,  maintaininig  that  the  influence  of  the  marriage  consid'^ 
eration  extended  to  purchaaers  generally.^  Nor  are  covenants 
in  favor  of  strangers  supported  by  the  maitiage  consideration 
unless  specially  provided  for,^ 

.The  consideration  of  marriage  will  dupporf  a  settlement 
against  creditors,  even  prior  ones;  this^  too,  it  would  appear, 
though  the  parties  both  knew  of  the  husband's  indebtedness,  so 
haig  as  the  provisions  of  the  settl^nent  are  not  grossly  out  of 
proportion  to  his  station  and  circumstietnces ;  ^  and  so,  too,  where 
the  party  to  be  benefited  thereby  was;  implicated  in  no  fraud 
upon  the  other's  creditors,  even  though'  that  provision  be  unrea* 
sonably  larga^  But  if  it  appear  tiiat  the  celebmtion  of  mar- 
son,  7  Pet.  348.  And  see  Armfleld  v.  Beav.  505 ;  CbttereU  v.  Homer,  IS  Sim. 
Aimfield,  1  Freem.  Ch.  311.  506;  WoUaston  v.  THbe;  L.  R.  9  Eq. 

1  Herring  v.  Wiekham,  29  Gntt.   44;  Psal  v,  Paul,  20  Ch.  D.  742. 
628.  •  Jenkins  o.  Eemis,  1  Ch.  Cas.  103 ; 

>  Eteu  in  Snglaad,  npon  lapse  of   1  Let.  152. 
time,  a  settlement  deed  was  allowed  to        "  Sntton  v.  Chetwynd,  3  Mer.  249 ; 
stand  whem  a  wldowen  had  maitied  his    pw  Sir Wm.  Grant   Sngden;  Law  Ph>p. 
deceased  wife's  sister.    Ayeis  v.  Jen-    158;  Peachey,  Marr.  Settl.6r. 
kins,  L.  R.  16  Eq,  275;  $  16*  '  Campion  v.  Cotton,  17  Ves.  272 ; 

*-  Michael  tt.  More^,  26  Md.  239;  Ex  parte  McBnmie,  1  De  Q.  M.  &  Qb 
Gale  V.  Gale,  6  Ch.  D.  144^;  Vason  v.  446;  Ramsay  0.  Richardson,  Raej,Ch« 
Bell,  58  Qa»  516.  Bnt  see  Price  0.  Jen-  271 ;  Avmfield  v.  Armfleld,  1  Freem. 
kins,  4  Ch.  D.  483.  Cf.  Ardis  v.  Printnp,  Ch.  311 ;  Joneses  Appeal,  62  Penn.  St 
89  Qa.  648,  with  Wollaston  «.  Tribe,  82«;  Bnmnelv.  Witherow,29lnd.  123; 
L.  R.  9  £q.  44,  aa  to  cfatldraQ  ol  a  fn-  Barrow  u.  Banow,  2  Dick.  504;  Coch- 
tare  marriage.  xaa  v.  McBeaith,  1  Del.  Ch.  187;  Credle 

*  Peachej,  Mar.  Sdttl.  58,  60,  and    o.  Csmawan,  44  N.  C.  422. 
cases   cited ;  Davenport  v.  Bishop,  1         ^  CoUafeends  an  farorabljr  regarded 
Phil.  701 ;  Barhflim  v.  Earl  of  Claren-    in  Keres  0.  Soott,  9  How.  (U.  8.)  196 ; 
don,  10  HaM,.18a^  Ford  ««  Stnar^  16    Hk  18  How«   268;   Schonler,  Hna.  & 
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liage  is  part  of  a  sdieme  between  the  marryiag  parties  to 
defhrad  and  delay  creditors^,  soeli  seiitlemeiit.  will  not  be  etV 
lowed  to  protect  the  property  i^^aonat  just  claims  of  the  latter^^ 
At  all  events  both  parties  to  the  settlement  must  have  known 
of  the  intended  fraud  in  such  cases*  Where  fraud  has  been 
committed  by  husband  and  wife  in  reference  to  property  em- 
braced in  the  tenns  of  a  settlement,  the  rights  of  a  creditor 
with  insufficient  notice  are  sometimes  upheld  as  against  them- 
selvea;  and  a  wife's  settlement  of  her  own  property  has  been 
so  for  set  aside  aft  ta  secure  payment  of  her  antenuptial  debt  to 
the  creditor.? 

§  175.  a<ittl«nent  Good  ia  Pnniuuioe  of  Wiitten  AgreemeatL 
—•If  an  agreement  be  made  in  writing  before  marriage,  for  the 
aettlemenl)  of  an  estate^  the  settdement,  although  made  after 
maoiage,  will  be  deemed  raluable.^  This  is  a  well-settled  rule, 
and  dionld  be  constantly  bome  in  mind.    , 

There  are  dicta  to  the  efifect  that,  a  settlement  after  marriage, 
seciting  a  parol  agreiunent  befosa  marriage,  is  not  fraudulent 
against  creditors,  provided  the  agreem^it  had  actual  existence ; 
but  this  point  has  never  been  distinctly  decided  in  England ; 


Wife,  }  9A0,  sod  CUM-  cited.    Where  tm  Kenan  n:  Crawford,  6  Ch.  D.  39 ; 

OD  fnuxd  apon  the  hnsband's  creditors  Exchange  BaiilLtf.  Watnon,  13  R.  L  91 ; 

can  be  charged  on  the  woman,  she  maj'  Sanders  v.  SliUer,  79  Kj.  517. 
liold  80  a  pnithaser  for  yalne  against        ^  Columbine  o;   Peuhalli  I'  Sm.  a 

the    hnsband's    prior   creditors,   eyen  Gif .  228 ;  Goldsmith  v.  Russell,  5  De  G. 

thoagh  the  settlement  upon  her  em-  M.  &  G.  56ft  ^  Peaehej,  Mar.  Settl.  68; 

bmcad  the  husband's  whole,  estate^  and  Simpson  v.  Graces,  Rilej,  Ch.  232. 
the  marrying  parties  had  been  cohabit*        >  Sharpe  9.  Foj,  L.  R.  4  Ch.  8S; 

iag  while  tingle,  and  had  illegitimate  Smith  v.  Chirrell,  L.  R.  4  Eq.  390; 

children.     Herring  v.   Wiokham,    29  Chubb  v.  Stretch,  L.  R.  9  £q.  550; 

Gratt  623.    This  is  an  extreme  case,  Obermajrer  v,  Greenleaf,  42  Mo.  304 ; 

md  perhaps  some  other  States  would  Brame  i;.  McGee,  46  Ala.  170.    As  to 

sot  extend  the  rule  so  far.    But  it  finds  the  good  faith  c^  a  grantee  in  such 

strong  support  from  the  Supreme  Court  fraudulent  settlements,  see  79  Va.  92. 
of  the  United  States  in  a  case  decided        ^  Reade  o.  Livingston,  3  Johns.  Ch. 

la  1881,  which  upheld  the  settlement  481 ;  Finch  v.  Finch,  10  Ohio  St  501 ; 

of  a  large  amount  of  real  estate,  in  con-  Izard  v.  Isard,  1  Bailey  Ch.  228 ;  Dayid- 

■ideration  of  marriage,  b;  an  insolvent  son  v.  Grares,  Riley,  Ch.  219 ;  Satter- 

debtor  upon  the  woman  who  accepted  thwaite  «.   Emley,  3  Green,  Ch.  489 ; 

him,  notwithstanding  the  latter  faaew  Rogers   v.   Brightman,    10  Wis.  55 ; 

he  was  flnandally  embarrassed.  Frewit  Peachey,  Mar.  Settl.  63 ;  Sugd.  Vend. 

V.  Wilson,  103  U.  8.22.   See  comments,  A  Pnsoh^  Idth  ed.  590;  Maoq.  Hus.  & 

Schoolei^  Hm  a.  Wile,  i  849.    Aa4  Wil%  257. 
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and  some  late  authorities  appear  to  doubt  its  correctness.^  The 
payment  of  money  would,  however,  make  a  good  consideration 
for  such  a  settlement  as  against  subsequent  creditors.^  Very 
informal  agreements  are  often  sustained,  rather  on  liberal  than 
technical  construction,  the  court  taking  into  consideration  the 
fact  that  marriage  had  taken  place,  or  other  acts  been  per- 
formed, on  the  strength  of  the  promise.^  The  disposition  of 
equity  courts  in  the  United  States  is  favorable  to  settlements 
after  marriage  in  pursuance  of  some  informal  prior  agreement, 
particularly  as  relates  to  personal  property  and  as  between  the 
spouses  themselves.  Other  considerations,  such  as  forbearance 
to  sue,  or  the  fulfilment^  in  return,  of  terms  prejudicial,  might 
intervene.^  A  mere  oral  agreement  between  the  intended  hus- 
band and  wife,  followed  by  marriage  and  a  continued  recognition 
by  acts,  especially  in  connection  with  such  other  consideration, 
is  held  sufficient  for  the  wife's  favor  in  some  late  American 
cases,  as  between  the  parties  and  those  claiming  under  them.^ 

§  176.  Form  of  Antenuptial  Settlements.  —  With  respect  to 
the  form  of  mamage  settlements  it  may  be  generally  observed 
that  equity  pays  no  regard  to  the  externals,  but  considers  only 
the  substantial  intention  of  the  parties ;  and  hence  articles  or 
an  agreement  will  be  binding  between  husband  and  wife  with- 
out the  intervention  of  trustees ;  for  here  the  husband  himself 
may  be  bound  to  act  as  trustee.^    And  hence  the  signature  of 

^  See  Peachey,  Mar.  Settl  63;  La»-  Mac.  &Gor.  571.    Tlie  nnmeroas  dicta 

sence  v,  Tierney,  1  Mac.  &  Gor.  671 ;  in  aU  sach  cases  serve  rather  to  ob- 

Warden  v.  Jones,  5  W.  R.  447.    And  score  than  illotftrate  the  principle, 
see  Babcock  v.    Smith,  22   Pick.  61;         ^  See  Schooler,  Hns.  ft  Wife,  §  350; 

Simpson  v.  Qraves,  Riley  Ch.  232.  and  cases  cited ;  pott,  §§  176,  179. 

<  StiUman  v.  Ashdown,  2  Atk.  473 ;         <  Peachey,  Mar.  Settl.  65 ;  Macq. 

Brown  v,  Jones,  1  Atk.  189.    And  see  Hos.  ft  Wife,  242 ;  liOgan  o.  Goodall, 

Botterfield  v.  Heath,  15  Bear.  414.  42  Ga.  95.    Bot  see  Dillaye  v.  Green- 

*  See   Livingston  r.   Livingston,  2  oogh,  45  N.  T.  438. 
Johns.  Ch.  481 ;  Resor  v.  Resor,  9  Ind.         A  strong  instance  of  the  liberality 

847 ;  Brooks  v.  Dent,  1  Md.  Ch.  523 ;  of  the  eqoity  coorts  in  this  respect  was 

West  V.  Howard,  20  Conn.  581.  afforded  in  an  early  decision  by  Lord 

«  Riley  17.  RUey,  25  Conn.  154;  Brad-  Keeper  Wright     The  intended  hoa- 

ley  V.  Saddler,  54  Ga.  681.    See,  as  to  band  gave  the  intended  wife  a  bond 

the    like    English   practice,    Peachey,  conditioned  to  leave  her  £1,000  if  she 

Mar.    Settl.   74,    87;    Macq.    Hos.    &  shoold  survive  him.     They  married. 

Wife,  234 ;  Hammersley  v.  De  Biel,  12  and  of  ooorse  the  bond  became  void  at 

CL  ft  Fin.  45 ;  Lassence  v,  Tiemey,  1  law.    Bot  it  was  held  that  in  eqoitgr 
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the  wife  to  an  instrnment  or  an  indenture  deed  is  by  no  means 
indispensable  in  order  that  her  rights  upon  marriage  considera- 
tion be  sustained.^  But  it  is  held  that  an  antenuptial  instru- 
ment, executed  by  the  husband  only,  binds  himself  alone  by 
its  purport,  though  in  form  an  indenture.^  Oral  settlements 
should  only  be  sustained  on  clear  and  convincing  proof;  for 
such  arrangements  ought  properly  to  be  in  writing.' 

§  177.  Marriage  Artiolas.  —  In  this  connection  the  use  of  the 
term  "marriage  articles"  is  properly  to  be  noticed.  ''When 
promises  and  agreements  in  consideration  of  marriage/'  says 
Mr.  Macqueen,  "  are  meant  to  become  the  ground-work  of  set- 
tlements, they  are  called  marriage  articles.  They  are  often 
drawn  up  hastily,  and  signed  on  the  eve  of  the  nuptial  cere- 
mony from  want  of  time  to  prepare  a  final  deed ;  which,  how- 
ever, when  ultimately  executed,  if  it  be  in  strict  conformity 
with  the  articles,  will  supersede  them."^  The  American  rule 
is  favorable  to  juarriage  articles,  although  unskilfully  drawn,  so 
long  as  they  are  bona  fide  articles,  and  the  party  .marrying 
upon  their  faith  had  good  reason  to  rely  upon  them  as  such.^ 
Any  settlement  made  after  marriage,  in  pursuance  of  marriage 
articles,  or  what  may  be  construed  as  such,  receives  the  full 
support  of  the  marrii^e  consideration,  and  must  prevail  accord- 

thiB  should  snbsist  bb  an  antenuptial  in  this  conntiy  as  constituting  a  mar- 
agreement.  Acton  o.  Pierce,  3  Vern.  riage  settlement.  Ancker  v.  Levj,  3 
4S0.  Eyen  in  law  a  bond,  with  oondi-  Strobh.  Eq  197 ;  Hnnter  v.  Bryant,  2 
tions  properly  expressed,  may  be  en-  Wheat  32;  Freeman  v.  Hill,  1  Dot.  & 
forced  against  the  husband  to  the  Bat.  Eq.  389;  Baldwin  v.  Carter,  17 
extent  of  the  penalty  therein  named;  Conn.  201. 

jet  equity,  regarding  the  contract  as         ^  Cochran  v.  McBeath,  1  Del.  Ch. 

one  for  specific  performance,  will  not  187. 

confine  the  remedy  of  the  injured  party         *  ChadweU  o.  Whelees,  6  Lea,  812. 
to  the  penal  sum  named  in  the  bond;         *  Hunt's  Appeal,  100  Penn.  St.  590; 

but,  enforcing  the  real  obligations  of  62  Miss.  302.  And  see  §  172. 
the  bond,  wiU  gire,  if  need  be,  thirty  «  Maoq.  Hub.  &  Wife,  246. 
times  that  sum  to  her  who  married  on         *  Neyes  v,  Scott,  9  How.  196 ;  Hooks 

the  strength  of  it.    Such  is  the  adyan-  v.   Lee,   8    Ired.   Eq.  157 ;   Rirers  v. 

tage  of  equity  oyer  the  law.    See  Preb-  Thayer,  7  Bich.  Eq.  136 ;   Kinnard  o. 

ble  V.  Boghurst,  1   Swan,  309,  before  Daniel,  13  B.  Monr.  496 ;  Montgomery 

Lord    Eldon,  cited   in  Macq.  Hus.   ft  v.  Henderson,  3  Jones  Eq.  113;  Smith 

Wife,  243  et  seq, ;  Cannel  v.  Buckle,  2  v.  Moore,  3  Oreen  Ch.  485 ;  Potts  v, 

P.  Wms.    242 ;  Rippon  v.    Dawding,  Cogdell,  1  Desaus,  456.    The  language 

AmbL  565 ;  Peachey,  Mar.  Settl.  65.  of  the  Statute  of  Frauds  has  a  material 

Bonds  have  been  frequently  enforced  bearing  here. 
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ingly  against  creditors,  purchasers,  and  each  of  the  married 
parties. 

Letters  or  a  correspondence  before  marriage  may  establish  an 
antenuptial  settlement  where  they  sufficiently  furnish  the  terms 
of  the  agreement  And  so,  too,  may  they  constitute  marriage 
articles  and  support  a  settlement  made  in  pursuance  of  their 
terms.^  But  the  authenticity  of  such  correspondence  should  be 
well  established,  so  easy  is  such  proof  manufactured  to  suit 
emergencies;  and  certainly  where  the  contest  is  between  the 
married  pair  and  a  husband's  creditors,  the  true  date  of  the 
letters  should  be  proved,  or  else  that  they  were  duly  received 
before  the  marriage.^  Nor  will  performance  be  decreed,  unless 
it  can  be  gathered,  from  a  fair  interpretation  of  the  letters,  that 
they  imported  a  concluded  agreement,  and  induced  the  mar- 
riage ;  nor  if  it  be  doubtful  whether  what  passed  was  not  mere, 
negotiation,  or  a  gratuitous  offer  by  the  one,  which  the  other 
never  accepted  nor  meant  to  rely  upon.' 

§  178.  Marriage  Settlements  by  Tbird  Persons. »-  Promises 
made  in  consideration  of  the  marriage  by  a  third  party,  such  as 
the  wife's  father,  may  afterwards  be  enforced  against  him  as  (in 
such  an  instance)  by  the  husband.  But  it  must  appear  that  the 
latter  knew  of  the  promise,  and  that  it  entered  as  an  ingredient 
into  the  marriage ;  and  the  husband  cannot,  upon  finding,  after 
marriage,  that  his  wife,  while  single,  had  received  a  letter  from 
her  father,  promising  a  certain  allowance,  hold  the  latter  to 
specific  performance.^  The  promise  of  a  third  party  may  be  for 
the  wife's  benefit;  or  it  may  be  for  the  mutual  benefit  of  the 
married  parties,  and  enforceable  accordingly.^ 

1  Logan  V,  Wienholt,  1  CL  &  Fin.        *  Ayliffe  t;.  Tracy,  2  P.  Wms.  66 ; 

611 ;  Hammerslej  v,  De  Biel,  12  CL  &  Madox  v.  Nowlan,  Beattj,  632. 
Fin.  45  ;  Moorhonse  v.  Colvin,  15  Beay.         '  Thns,  in  a  recent  English  case  the 

349 ;  Einnard  v.  Daniel,  13  B.  Monr.  estate  of  a  father  was  held  boand  by 

496  ;  17  Ch.  D.  361 ,  365.  his  written  statements  of  intentiqp  to 

^  Einnard  r.  Daniel,  18  6.  Monr.  settle  the  whole  of  his  property  npon 

496 ;  Montgomery  v.  Henderson,  3  Jones  his  daughter,  on  the  strength  of  which 

£q.  113.  she  married;  and  this,  notwithstanding 

*  Fowle  V.  Freeman,  9  Yes.  815;  the  father,  being  at  the  time  a  widower, 

Card  V.  Jaffray,  2  Sch.  ft  Lef.  384 ;  remarried  afterwards  and  left  a  widow. 

Chambers  t?.  Sallie,  29  Ark.  407 ;  White  Coyerdale  v,  Eaatwood,  L.  R.  15  £q. 

V.  Bigelow,  154  Mass.  693.  121 ;  a  harsh  case,  truly. 
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Courts  of  equity  have  frequently  refused,  however,  to  enforce 
marriage  agreements  on  the  ground  of  their  being  inconsistent, 
uncertain,  and  unintelligible  ;^  and  particularly  is  this  found  true 
of  loose  expressions  contained  in  letters  written  by  relatives  of 
the  married  parties,  upon  which  the  attempt  is  made  to  render 
them  chargeable  when  the  marriage  was  not  thereby 
induced.' 

§  179.  Effect  of  Statute  of  Frauds ;  Loat  SetUements,  &o.  — 
Under  the  English  Statute  of  Frauds,  and  similar  enactments  in 
various  American  States,  promises  "  in  consideration  of  marriage  " 
are  required  to  be  in  writing ;  and  hence  an  oral  promise  to  set- 
tle property  upon  an  intended  spouse  is  void.*  Cases  have 
arisen,  however,  under  the  Statute  of  Frauds,  where  the  mar- 
riage agreement  had  been  reduced  to  writing,  but  not  signed,  and 
yet  letters  passed  afterwards  between  the  parties,  referring  to 
the  agreement,  which  sufficed  to  establish  it  In  general, 
a  letter  which  contains  the  terms  of  an  agreement,  or  refers  to 
another  paper  which  specifies  the  terms,  is  sufficient  to  take  the 
contract  out  of  the  Statute  of  Frauds  ;  ^  but  not  the  mere  frag- 
ment of  an  unsigned  letter  or  other  insufficient  writing  adduced 
to  aid  an  oral  promise.^  Where  an  antenuptial  contract  was 
made  but  accidentally  lost  or  destroyed,  secondary  proof- of  its 
terms  may  be  furnished.* 

§  180.  General  Requirements  ;  Tnutee,  &o.  —  Antenuptial 
agreements  are  so  liable  to  misapprehension  and  fraud,  that 
they  will  not  be  enforced  in  equitjr  unless  the  court  is  satisfied 
that  they  were  made,  and  that  the  marriage  consideration  really 
entered  into  the  contract^    If  in  the  form  of  a  writing,  due  de- 

1  Franks  v.  Martin,  1  Eden,  309;  Llojd  v.  Fnlton,  91  U.  S.  479;  Flen- 

Kaj  r.  Crook,  3  Jnr.  n.  8. 107 ;  Peachey,  ner  v.  Flenner,  29  Ind.  569 ;  Henry  r. 

Mar.  Settl.  68 ;    Qninlan  9.  Qninlan,  Henry,  27  Ohio  St.  121 ;  104  Mo.  1 ; 

Hares  ft  Jones,  Ir.  Rep.  785 ;  MaonseU  §§  172,  175. 
V.  White,  1  Jo.  &  Lat.  539.  «  Hammenley  r.  De  Biel,  12  CI.  & 

*  Hincks  v,  Allen,  28  W.  R.  533.  Fin.  45;  Moorhoose  v.  Colvin,  15  Beay. 

As  to  carrying  ont  the  wishes  of  a  349;  Peachey,  Mar.  Settl.  67;  3  Bro. 

third   party   respecting    property    de-  C.  C.  263. 

Tised  so  as  to  settle  it  npon  marrying,        ^  White  v.  Bigelow,  154  Mass.  593. 
see  Teasdale  v,  Braithwaite,  5  Ch.  D.         •  West  v.  Walker,  77  Wis.  557. 
630.  7  Coles  V,  Trecothick.  9  Vea.  250; 

»  Tawney  t;.  Crowther,  3  Bro.  C.  C.  Franks  v.  Martin,  1  Eden,  309 ;  Kay  v, 

S63 ;  Coles  v,  Trecothick,  9  Yes.  250  *  Crook,  3  Jar.  n.  s.  107 ;  Montgomezy 

275 


§  181  THE  DOMESTIC  BELATIONS.  [PART  U. 

livery  should  appear;  though  if  the  written  contract  be  produced 
from  the  proper  custody,  and  its  execution  proved,  proper 
delivery  is  readily  presumed.^  Where  duly  made  and  delivered, 
such  settlements  may  be  cancelled ;  but  whether  a  mutilated 
instrument  was  intentionally  cancelled  or  not  is  matter  for 
proof.* 

Under  modem  rules  of  separate  use,  a  valid  marriage  settle- 
ment may  be  made  without  the  designation  of  a  trustee ;  though 
in  such  contracts,  when  drawn  up  with  due  formality,  trustees 
are  commonly  interposed  outside  the  marriage  relation,  however, 
who  hold  the  legal  title ;  and  such  is  unquestionably  the  more 
prudent  arrangement.'  The  contract  in  contemplation  of  mar- 
riage is  so  favorably  regarded,  that  where  the  intended  husband 
gave  his  verbal  assent  to  whatever  disposal  by  will  his  intended 
wife  might  make  of  her  personal  property,  and  she  executed  a 
will  liberal  enough  in  its  provision  for  him,  which  gave  the  resi- 
due to  other  objects,  the  instrument^  though  necessarily  re- 
voked as  a  will  by  her  subsequent  marriage,  was  once  allowed 
to  stand  as  an  antenuptial  settlement^ 

§  181.  Secret  Bettlement  before  Marriage  ;  Fraud  of  a  Spooae.  — 
A  secret  settlement  or  voluntary  transfer  in  whole  or  in  part  of 
her  property  made  by  a  woman  upon  third  persons,  while 
engaged,  and  contemplating  marriage,  is  liable  to  be  set  aside  in 
equity  as  a  fraud  upon  the  marital  rights  of  her  intended  hus- 
band, at  the  husband's  instance,  when  he  learns  of  it  Prima 
facie,  her  transactions  as  a  feme  sole  with  reference  to  her  own 

V.  Henderson,  3  Jones  Eq.  1  IS ;  Peachey,         '  Cochran  v.  McBeath,  1  DeL  Ch. 

Mar.  Settl  68;  Kinnard  v.  Daniel,  13  187;  Peachey,  Mar.  SettL  260;  Haj- 

B.  Monr.  496.  mond  v.  Lee,  S3  Gratt  317 ;  Schonler, 

1  In  Smith  v.  Moore,  3  Green  Ch.  Has.  &  Wife,  §  356. 
485,  the  document  being  found  in  the        ^  Lant's  Appeal,  95  Penn.  St.  279. 

husband's  possession  after  his  death,  Bnt  see  §  176;  100  Penn.  St.  590.    A 

execution  proved,  and  also  his  recog-  written  contract  to  this  effect  was  np- 

nition  during  his  lifetime,  due  delivery  held  in  Osgood  v.  Bliss,  141  Mass.  474. 

was  presumed.  That  which  is  purely  the  wiU  of  a  idngle 

^  Barclay   r.  Waring,  58  Ga.    86.  woman  is  revoked  by  her  subsequent 

See  summary  of  doctrine  in  Bold  v.  marriage,  even   though  her  intended 

Hutchinson,  20  Beav.  259;   Schouler,  husband  assents  to  it.    Craft's  Estate 

Hub.  &  Wife,  §  355.    As  to  an  ante-  (1894),  Penn.;  Stewart  v.  MnlhoUand, 

nuptial  conveyance  of  land  to  a  trustee  88  Ky.  38. 
to  stand  seised  to  the  female  grantor's 
use,  see  63  N.  H.  109. 
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property  are  valid  both  at  law  and  in  equity ;  it  is  only  because 
of  the  fiaud  that  her  husband  can  afterwards  obtain  relief 
against  them ;  yet  the  English  courts  have  gone  far  in  discoun- 
tenancing all  conveyances  made  by  the  intended  wife  in  deroga- 
tion of  the  property  rights  of  her  intended  husband,  where  made 
without  notice  to  him.^  The  secrecy  of  the  proceeding  is  a 
material  element,  from  which  fraud  will  be  inferred.^ 

The  same  general  doctrine  has  been  repeatedly  declared  in 
the  courts  of  this  country ;  and  secret  and  voluntiary  convey- 
ances, made  by  a  woman  contemplating  marriage,  may  be  set 
aside  on  the  husband's  subsequent  application  as  a  fraud  upon 
his  marital  rights,'  under  the  same  qualification  that  the  in- 
tended spouse  was  thereby  defrauded^ 

If  the  wife's  transfer  or  conveyance  to  another,  under  such  cir- 
cumstances, be  without  valuable  consideration  to  herself,  there 
is  the  less  reason  why  equity  should  uphold  it  ;^  and  if  it  be  in 
plain  derogation  of  her  own  interests,  as,  for  instance,  to  some 
insolvent  relative  to  hold  in  trust  for  her,  or  so  as  to  suggest  that 
fraud  or  coercion  was  practised  upon  her,  it  is  for  the  common 
nuptial  interests  that  courts  of  chancery  repudiate  the  arrange- 
ment altogether.®    By  virtue  of  late  statutory  changes  tending  to 

1  Peachej,  Mar.  Settl.  142,  and  cases  fraud  on  the  marital  right.    2  Bro.  C. 

cited;   11  C.  B.  1035;   St.  George  v,  C.  54.'^.    It  is  the  usual  practice  with 

Wake,  1  MjL  &  K.  618 ;  Macq.  Hus.  &  English  conyeyancers  at  the   present 

Wife,  36 ;  England  v.  Downes,  2  Beav.  day  to  make  the  intended  husband  a 

522 ;  2  Ch.  Rep.  81 ;  1  £q.  Cas.  Ab.  59,  party  to  aU  instruments  executed  by 

pL  1.  the  intended  wife  in  contemplation  of 

<  England  v.  Downes,  2  Beay.  522;  or  during  a  treaty  of  marriage.  Peachey, 

Macq.  Hus.  &  Wife,  36.    The  husband  Mar.  SettL  155. 

must  haye  been  kept  in  ignorance  of  *  2  Kent,  Com.  174, 175,  and  notes, 

the  transaction  up  to  the  moment  of  12th  ed. ;  Spencer  r.  Spencer,  3  Jones 

marriage.    For,   as   Lord    ChanceUor  Eq.  404;  Tucker  v,  Andrews,  13  Me. 

Brougham  once  obsenred,  if   a  man,  124,  128;  WiUiams  v.  Carle,  2  Stockt. 

knowing    what   has   been    done,    stiU  543 ;  Freeman  v.  Hartman,  45  HI.  57 ; 

thinks  fit  to  marry  the  lady,  he  cannot  Baker  v,  Jordan,  73  N.  C.  145 ;  Hall  p, 

be  permitted  to  allege  afterwards  that  Carmichael,  8  Baxt.  211. 

he  has  been  deceived.     St  George  v.  *  Schouler,  Hus.  &    Wife,    §  357; 

Wake,  1  MyL  &  K.  610.    Actual  con-  Gregozy   u.    Winston,   23  Gratt.  102. 

enrrence  on  the  part  of  the  intended  And   see   Green   v.    Green,  34   Kan. 

husband  in  his  wife's  settlement  will  be  740. 

eyen  more  conclusive  against  him;  and,  ^  Baker  v.  Jordan,  73  N.  C.  145; 

even  though    he  were    a  minor,  will  Fletcher  v,  Ashley,  6  Gratt.  332. 

preclude  all  subsequent  allegations  of  ^  Hall  v.  Carmichael,  8  Baxt  211. 
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relieve  a  hasband  of  a  wife's  antenuptial  debts,  or  of  other  com- 
mon-law burdens,  on  her  account,  the  husband  may  sometimes 
stand  in  equity  on  the  stronger  footing  of  a  defrauded  creditor, 
where  he  seeks  to  have  the  secret  conveyance  of  his  affianced 
set  aside  in  his  favor.^ 

A  corresponding  rule  as  to  fraud  would,  doubtless,  apply  to  a 
husband,  who,  before  marriage,  had  made  a  secret  transfer  or 
conveyance  of  his  own  property  to  his  wife's  injury ;  not,  how- 
ever, without  regard  to  the  difference  which  subsists  at  law 
between  their  marital  rights  in  each  other's  property.^  Indeed, 
it  is  sometimes  said  that  any  designed  and  material  conceal- 
ment regarding  one's  own  property,  whereby  a  secret  transfer  of 
importance  to  a  third  party  is  made  or  a  marriage  settlement 
procured  from  the  betrothed  party  quite  unfair  and  dispropor- 
tionate to  their  mutual  fortunes,  ought  to  avoid  an  antenuptial 
contract  at  the  will  of  the  spouse  who  has  been  thereby  injured.* 
As  against  the  transferee  from  either  spouse,  it  may  be  an  essen- 
tial question  whether  he  was  cognizant  or  not  of  the  fraudulent 
purpose.* 

§  182.  Reforming  Marriage  SetUeinents ;  Portions,  &c.  —  Mar- 
riage articles,  to  make  a  settlement  of  real  property,  should  be 
drawn  up  only  in  extreme  cases ;  though,  in  the  case  of  person- 
alty, more  latitude  may  be  allowed ;  and  when  drawn  up  they 
should  leave  as  Uttle  to  construction  as  possible.  Yet  marriage 
articles  are  frequently  prepared  in  great  haste,  and  many  ques- 
tions must  necessarily  arise  as  to  the  intention  of  the  parties ; 

1  Westerman  o.  Weeterman,  25  Ohio  Pezm.  St.  406 ;  Achilles  v.  Achilles,  137 

St.  500.    Bat  see  Powell  v.  Manson,  22  HI.  589. 
Gra^t.  177.  *  A  mortgage  of  land  secretly  exe- 

<  See  Leach  v.  Dnvall,  8  Bnsh,  201 ;  cnted  bj  an  inteDded  hasband  to  defeat 
Gainor  r.  Gainor,  26  Iowa,  337 ;  Murray  his  intended  wife's  dower  was  ayoided 
V.  Murray,  90  Ky.  1.  Lapse  of  time  in  Kelly  r.  McGrath,  70  Ala.  75. 
and  other  circnmstances  may  remove  The  parties  to  an  antennptial  con- 
any  presumption  of  fraud  or  unfairness  tract  after  betrothal  stand  in  so  confi- 
on  his  part.  Butler  v.  Butler,  21  Kan.  deutial  a  relation  to  one  another  that  a 
521 .  For  a  gross  case  induced  by  the  want  of  good  faith  on  the  part  of  one  of 
mother  on  the  eve  of  her  son's  mar-  them  will  justify  the  other  in  impeach- 
riage,  see  79  Iowa,  555.  lug   after   marriage    the   antenuptial 

>  Kline  v.  Kline,  57  Penn.  St.  120;  arrangement.    137  m.  589;    PnUing. 

Kline's  Estate,  64  Penn.  St.  122 ;  124  lU,  93  Mich.  274;  Lamb  v.  Lamb,  130 

Ind.27S. 
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these  the  courts  of  equity  endeavor  to  meet  by  adopting  the 
intention  of  the  parties  as  their  true  guide,  and  taking  it  for 
granted  that  the  articles  are  merely  minutes  which  the  settle- 
ment may  explain  more  at  large,  but  which  are  not  to  be  liter- 
ally followed.^  The  general  rule  as  to  reforming  settlements 
framed  upon  antenuptial  articles  is  thus  laid  down  by  Lord 
Chancellor  Talbot:'  "Where  articles  are  entered  into  before 
marriage,  and  settlement  made  after  marriage,  differing  from 
the  articles,  this  court  will  set  up  the  articles  against  the  settle- 
ment." That  is  to  say,  the  court  will  order  the  settlement  to 
be  reformed.^ 

§  183.  Equity  corrects  Mistakes  or  sets  aside  ;  Fraud  and  Im- 
proTidence.  —  Mistakes  in  marriage  settlements,  either  through 
error  or  fraud,  will  in  general  be  corrected  in  equity  ;  the  prin- 
ciple being  that  the  parties  are  to  be  placed  in  the  same  situa- 
tion in  which  they  would  have  stood  if  the  error  to  be  corrected, 
or  the  fraud,  had  not  been  committed.*  Owing,  moreover,  to 
the  confidential  relation  which  subsists  between  the  parties,  an 
antenuptial  contract  which  appears  to  have  been  unfairly  pro- 
cured  will  be  set  aside.^    The  provisions  of  an  antenuptial  set- 

1  Peacbey,  Mar.  Settl.  89-97 ;  Macq.         Marriage  articles  nnder  which  par- 

Hna.  &  Wife,  257 ;  Trevor  v.  Treyor,  ties  agree  to  make  a  settlement  and  jet 

1  P.  Wms.  631 ;  Biandford  v.  Marl-  fail  to  do  so,  may,  apart  from  the  par- 
borongh,  2  Atk.  545 ;  Rochfort  v.  Fitz-  tial  performance  which  marriage  might 
manrice,  Dm.  ft  War.  18.  Bat  -see  be  said  to  establish,  afford  one  the 
Breadalbane  v.  Chandos,  2  Myl.  &  Cr.  right  to  damages  as  against  the  other. 
711.  Jeston  v.  Key,  L.  R.  6  Ch.  610. 

'  Legg  V.  Goldwire,  Forrester,  20;         *  Rooke  v.  Lord  Kensington,  2  Kay 

Macq.  Has.  &  Wife,  259.  &  Johns.  770 ;  Peachey,  Mar.  Settl.  565, 

*  Legg  V.  Goldwire,  Forrester,  20.  576;   Sanderson  v.  Robinson,  6  Jones 

See  Peachey,  Mar.  Settl.  135  ;  Bold  v.  Eq.  155 ;  Love  r.  Graham,  25  Ala.  187  ; 

Hutchinson,  2  Jar.  k.  s.  97  ;  5  De  G.  Walker  v.  Armstrong,  2  Jar.  n.  s.  962 ; 

M.  &  G.  567.    As  to  portions  for  chil-  Brown  v.  Bonner,  8  Leigh,  1 ;  Coo&  r. 

dren,  Ac.,  see  Schooler,  Has.  &  Wife,  Feam,  27  W.  R.212 ;  Brown  v.  Brown, 

S  359 ;  1  Atk.  522 ;  Wallace  u.  Wallace,  31   Gratt.   502 ;   Russell's  Appeal,  75 

82  IE  430;  Rossell  u.  St.  Aobyn,  L.  R.  Penn.  St.  269.    Correction  made  after 

2  Ch.  D.  398.  the  death  of   a   spouse,   in  Burge  v. 

And  curiously  enough  in  an  English  Burge,  45  Ga.  301. 
case  under  this  head,  though  the  settle-        *  Pierce  v.  Pierce,  71  N.  Y.  154 ; 

ment  followed  the  precise  words  of  the  Daubenspeck  v.  Biggs,  71   Ind.  255; 

marriage  articles,  the  court  reformed  Pond  v.  Skeen,  2  Lea,  126;  Russell's 

it,  in  order  to  carry  out  the  actual  inten-  Appeal,  75  Penn.  St.  269 ;  §  181. 
tion  of  the  parties.    West  o.  Errissey, 
8  P.  Wms.  350. 
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tlement  are  beneficially  construed,  if  poBsibla^  The  rules  of 
equity  concerning  a  married  woman's  separate  use^  and  its 
limited  subjection  to  her  separate  engagements  may  be  here 
invoked.'  Equity,  moreover,  sometimes  refuses  to  enforce  an 
antenuptial  settlement^  as  between  husband  and  wife,  not  only 
because  of  its  fraudulent  character  as  regards  the  one  or  the 
other  party,  but  on  the  ground  that  it  is  improvident;^  yet 
relief  of  this  sort  is  rarely  afforded,  and  especially  so  where  a  third 
party,  or  the  husband,  not  the  wife,  seeks  it^  And  while  the 
intended  wife  may,  perhaps,  in  an  extreme  case  be  relieved  from 
an  antenuptial  contract  which  bears  very  harshly  upon  her  prop- 
erty rights,  as  though  defrauded  and  deceived  in  the  arrange- 
ment, there  is  no  doubt  that  where  she  is  of  competent  age  she 
may  bargain  away  her  rights  quite  extensively  under  a  marriage 
contract,  as  her  husband  likewise  could  have  done ;  provided,  of 
course,  that  her  deliberate  intention  to  do  so  be  made  manifest ; 
and  in  this  state  of  the  law  it  certainly  becomes  a  matter  of 
serious  question  what  these  fundamental  property  rights  may  be 
under  a  rule  of  public  policy  which  spouses  ought  not  recipro- 
cally to  relinquish.^ 

1  II  Lea,  489.  settlement    The  wife  may   even   be 

'  Prentiflfl  o.  Paisley,  25  Fla.  927 ;  aathorized  thus  to  dispose  freely  of  her 

§§  134-136.  own  property  without    her  husband's 

*  Everitt  V.  Everitt,  L.  R.  10  £q.  consent  or  ooncorrence.    Williamson  v. 

405 :  Dillaye  v,  Greenoagh,  45  N.  T.  Yager,  91  Ky.  282 ;  Beardsley  v,  Hotcb- 

438;  25  Fla.  153.  kiss,  96  N.  Y.  201.     Bat  sach  power 

^  As  to  constmction  of  antenuptial  must  not  be  defectiyely  execated  by 

settlements,  see  Schooler,  Hns.  &  Wife,  her.    101  IlL  242.    One  may  thus  be 

§  361 .    Sach  settlements  may  renounce  held  bound  to  claim  no  rights  whatever 

legal  rights  of  the  surriyor  in  the  estate  or  only  some  specified  interest  in  the 

of  the  spouse  first  dying.    lb.  {  362.  other  spouse's  estate  as  surrivor.    Lad> 

Or  provide  for  settling  after-acquired  wig's  Appeal,   101   Penn.  St.  535;  61 

property.    lb.  §  364.  Md.  436,  517 ;  22  W.  Va.  130;  Young 

<  Yeaton  v.  Yeaton,  4  HL  App.  579 ;  v.  Hicks,  92  N.  Y.  235 ;  139  Mass.  144 ; 

Hafer  v.  Hafer,  33  Kan.  449.    Such  109  HI.  225;  63  Iowa,  55;  Hugeky  v. 

reservations,  however,  as  e,  g.  to  dispose  Lanier,  86  Ga.  637 ;  Carter's  Appeal,  59 

by  will,  must,  if  made,  be  respected.  Conn.  576;    McNutt   o.  McNutt,  116 

Bishop  V.  Wall,  3  Ch.  D.  194 ;  Rogers  Ind.  545 ;  91  Tenn.  241 ;  112  Mo.  442. 

V.  Cunningham,  51  Ga.  40;  RusseU's  A  resulting  trust  may  be  established 

Appeal,  75  Penn.  St.  269;  Reynolds  v.  in  investments  protected  to  a  wife  by 

Brandon,  3  Heisk.  593.  such    settlement.    39    Ohio    St.    259. 

There  may  be  a  power  of  disposi-  And  specific  performance  of  the  set- 

tion  in  the  wife  to  be  exercised  by  a  tlement  wiU   be   enforced  as  against 

will   or   otherwise   provided,  in   such  either  spouse  and  third  parties  having 
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A  court  of  law  will  recognize  the  legal  title  of  a  wife  in  her 
property  at  the  time  of  marriage,  as  continuing  to  exist  against 
the  eflfect  of  coverture  where  there  has  been  an  appropriate 
antenuptial  agreement.^  And  transactions  after  marriage  based 
upon  such  agreements  are  sustedned  in  equity,  at  all  events,  if 
I^al  temedies  are  inadequate.^ 

§  183  a.  ResolMlon  or  AToidanoe  of  a  Blarriage  Settlement.  — 
An  antenuptial  settlement  made  in  good  faith  upon  a  valid 
consideration  is  not  to  be  rescinded  by  parol  after  the  marriage.^ 
And  the  trust  of  the  intended  spouses  in  favor  of  their  next  of 
kin  who  are  volunteers  is  not  revocable  by  them.*  But  deser- 
tioti  without  just  cause,  or  unfaithfulness  to  the  marriage  obli- 
gations, is  held  a  bar  to  enforcement  of  the  settlement  by  the 
delinquent  party .^  A  positive  antenuptial  contract,  it  is  held, 
cannot  be  avoided  by  an  arbitrary  refusal  of  the  man  to  marry  ;^ 
but  where  both  man  and  woman  mutually  decide  not  to  marry, 
they  may  have  the  settlement  broken  upJ  A  power  of  mu- 
tual revocation  is  sometimes  prudently  reserved  in  a  deed  of 
settlement' 

notice.    StzAtton  v.  Stratton,  5S  N.  H.  skractlye  notice  aa  to  marriage  sefe- 

473.  tlemeDto  and  the   property  embraced 

Aa  to  breach  and  forfeiture  of  righta  therein.    8choaler,  Hub.  &  Wife,  §  369 ; 

under  a  settlement,  see  Schooler,  Has.  66  Ga.  720 ;  75  Mo.  239. 
4b  Wife,  f  368.    Marriage  settlements         ^  Willard  v.  Dow,  54  Vt.  188.    The 

are  very  common  in  England,  among  intended  spouses  may  expressly  agree 

parties  possessed  of  large  means;  not  that  the  wife's  acquisitions,  &c.,  shaU 

generally  so  in  this  country,  although  be  her  separate  estate.    82  Ky.  1S9. 
many  are  made  in  the  Southern  States        '  Sanders  v.  Millers,  79  Ky.  517. 
and  elsewhere.    The  American  policy        *  Craig  v.  Craig,  90  Ind.  215. 
la  to  dispense  with  tmato,  and  place  a        ^  Paul  v.  Paul,  19  Ch.  D.  47  ;  20 

married  woman's  separate  property  in  Ch.  D.  742;  oyerruling  15  Ch.  D.  580. 
her  own  absolute  keeping.    Yet  mar         As  to  their  legal  liabilities  to  others, 

rlage  settlements  might  often  be  weU  snch  as  an  antenuptial  debt  due  to  the 

resorted  to  in  order  to  equalize   the  wife's  creditor,  see  75  Va.  880. 
bofdena  and  privileges  of  matrimony,         ^  York  v.  Femer,  59  Iowa,  587.    Cf. 

whUe  our  local  legislation  remains  in  87  Mo.  437. 

its  pieeent  crude  condition.    If  settle-        "  Conner  v.  Stanley,  65  Cal.  183.    A 

ments  of  property  are  made   to   the  marriage  settlement  is  to  be  construed 

wife's  separate  use,  the  usual  equitable  by  the  law  existing  at  the  time  of  its 

roles  apply,  as  to  making  the  property  execution.    73  Ga.  575. 
liable  for  her  debts  and  engagements.  "^  Essery  v.  Cowland,  26  Ch.  D.  191. 

The  local  registry  system   in   the        *  Gaither  v.  Williams,  57  Md.  625. 
United  States  raises  questions  of  con- 
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CHAPTER  XIV. 

POSTNUPTIAL  SETTLEMENTS;    GIFTS  AND   GENERAL   TRANSACTIONS 

BETWEEN  SPOUSES. 

§  184  Poatnnptial  SettlementB  dlstingnished  from  Antenuptial ; 
QiltB  between  Sponaei.  —  The  important  distinction  between 
settlements  before  and  settlements  after  marriage  is  that,  while 
the  former  have  the  marriage  consideration  to  support  them, 
the  latter  are  without  it.^  The  term  *'  postnuptial  settlements/' 
then,  must  not  confuse  the  readouts  mind.  We  use  the  language 
of  the  text-writers  without  meaning  to  imply  that  it  is  appro- 
priate, or  that  antenuptial  and  postnuptial  settlements  consti- 
tute two  branches  of  Qne  general  subject  On  the  contrary, 
postnuptial  settlements  are  usually  nothing  more  nor  less  than 
gifts  of  real  or  personal  property,  or  of  both,  between  husband 
and  wife,  which  equity  places,  notwithstanding  the  disabilities 
of  coverture,  upon  the  footing  of  other  gifts ;  ^  though  sometimes 
they  are  upon  valuable  consideration  between  the  spouses  such 
as  our  modern  marital  legislation  establishes.^  Furthermore,  it 
should  be  remembered  that  formal  settlements  made  between 
parties  in  the  marriage  state,  in  pursuance  of  articles  or  memo- 
randa signed  before  marriage,  are  not  technically  postnuptial 
settlements  (as  the  name  itself  would  seem  to  indicate) ;  for 
the  settlement  relates  back  to  the  antenuptial  stipulations, 
however  loosely  these  may  have  been  drawn  up,  and  it  is  pro- 
tected by  the  marriage  consideration,  like  all  other  antenuptial 
contracts. 

But  though,  for  want  of  consideration,  postnuptial  settle- 
ments are  deemed  voluntary,  yet,  like  other  voluntary  trans- 
actions, they  will  be  valid  and  binding,  so  far  as  the  parties 
are  concerned,  and  can  only  be  impeached  as  fraudulent  upon 

^  Supra,  §  172;  Lannoy  v,  Duke  of  the  word  here  in  its  wider  sense.    2 

Athol,  2  Atk.  448.  Schouler,  Pers.  Prop.  55. 

3  "  Gift,"  in  the  more  technical  sense,         >  See  §  188. 
concerns  personal  property,  bat  we  use 
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others.  Postnuptial  settlements,  therefore,  must  be  viewed  in 
two  different  aspects :  (1)  as  between  the  married  parties  and 
the  creditors  or  purchasers  of  either ;  (2)  as  between  husband 
and  wife  themselves.    These  we  shall  consider  in  order. 

§  185.  PoBtnnptial  EtottlementB  as  to  Gredltoni  and  Pnr- 
ohasexB ;  Statutes  13  XQix.  and  27  Blix.  — There  are  two  English 
statutes  which  control  this  subject,  as  concerns  creditors  and 
purchasers,  to  a  great  extent,  wherever  the  husband  makes  a 
postnuptial  settlement  upon  his  wife  and  offspring.  The  first 
is  that  of  13  Eliz.  c.  5,  in  favor  of  creditors ;  the  second  that 
of  27  Eliz.  c.  4,  in  favor  of  purchasers ;  the  one  being  directed 
against  fraudulent  conveyances  of  all  property  with  intent  to 
defeat  or  delay  creditors ;  the  other  against  fraudulent  or  vol- 
untary conveyances  of  lands  designed  to  defeat  subsequent 
purchasers.  These  statutes,  Lord  Mansfield  said,  cannot  receive 
too  liberal  a  construction  or  be  too  much  extended  in  suppres- 
sion of  fraud.^  The  bankrupt  acts  are  material  to  consider  in 
the  former  connection. 

§  186.  Same  Subject ;  Statute  13  Blix.;  Bankrupt  Acts.  —  As 
to  the  fii*st  of  these  statutes,  it  is  held  that,  if  a  man  who  is 
indebted  conveys  property  for  the  use  of  his  wife  and  children, 
or  in  trust  for  their  benefit,  such  a  conveyance  is  subject  to  the 
statute  prohibition,  inasmuch  as  the  consideration,  although 
good  between  the  parties  themselves,  is  not  bona  fide  as  regards 
creditors.'  But  a  voluntary  deed  is  good  as  against  subsequent 
creditors;  and  there  can  be  nothing  inequitable  iu  a  man's 
making  a  voluntary  conveyance  to  a  wife,  child,  or  even  a 
stranger,  if  it  be  not  prejudicial  at  the  time  to  the  rights  of 
third  persons,  or  in  furtherance  of  some  design  of  future  fraud 
or  injury  to  them.'  The  question  of  fraudulent  intent  is  the 
real  point  at  issue.  And  as  to  fraud  upon  future  creditors,  it 
has  been  said  that  while  an  instrument  might  be  executed  with 
the  purpose  of  defrauding  them,  it  is  not  a  thing  very  likely  to 
happen.*    The  property  which  may  be  recovered  by  creditors 

1  Cowp.  434;  Peachey,  Mar.  SettL  »  HoUoway  v.  Millard,  1  Madd.  414; 

189.  Peachej,  Mar.  SettL  192. 

s  Goldsmith  v.  Russell,  5  De  6.  M.  ^  Jenkyn  v.  Yaaghan,  25  L.  J.  Eq. 

It  G.  547 ;  Peacfaej,  Mar.  SettL  191.  339 ;  Holmes  v.  Penney,  3  Kay  &  Johns. 
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does  oot  embrace  property  which  is  exempt  from  execution; 
for  the  creditors  have  no  concern  with  anything  except  assets, 
actual  or  possible,  for  the  payment  of  their  debts.^  This  was 
formerly  a  matter  of  dispute ;  but  it  is  now  apparently  set  at 
rest.* 

The  statute  of  13  Eliz.  c  5»  is  generally  recognized  through- 
out the  United  States;  in  some  cases  having  been  formally 
re-enacted;  in  others,  claimed  to  be  part  of  the  common  law 
transported  hither  by  the  first  settlers;  and  hence  gifts  of 
goods  and  chattels,  as  well  as  voluntary  conveyances  of  lands, 
by  writing  or  otherwise,  are  void  when  made  with  intent  to 
delay,  hinder,  and  defraud  creditors,  even  though  the  gift  or 
conveyance  be  to  wife  and  children.'  For  it  is  a  maxim,  both 
at  the  civil  and  common  law,  that  the  claims  of  justice  shall 
precede  those  of  affection.^  And  in  general  the  rule  appears  to 
be  co-extensive  with  the  fraud  in  this  country  as  in  England. 
There  are  circumstances  from  which  fraud  upon  creditors  may 
be  inferred  without  requiring  them  to  prove  an  actual  intent  on 
the  husband's  part^ 

But  it  must  be  admitted  the  principle  is  not  stated  with  equal 
precision  in  all  the  States ;  and  while  some  cases  doubtless  pro- 
ceed upon  the  doctrine  that  the  voluntary  gift  fails  because 
there  is  an  intent  to  hinder  and  defraud,  others  again  seem  to 
rest  upon  the  mere  existence  of  actual  creditors  whose  rights 
are  thereby  impaired  or  prejudiced.  It  is  not  within  our  prov- 
ince to  treat  of  this  subject  in  its  general  bearings,  as  in  gifts 
between  man  and  man ;  but  so  far  as  the  American  decisions 
concern  gifts  between  husband  and  wi^,  we  shall  presently  give 

102.     See  farther,  Schooler,  Hns.  &  cited ;  Bayard  v,  Hoffman,  4  Johns.  Ch. 

Wife,  §  373,  and  cases  cited ;  Jac  552 ;  450;  Montgomery  v.-Tilley,  1  B.  Monr. 

Peachey,  Mar.  Settl.  195;  1  Atk.  93;  157;  Reade  v,  Livingstones  Johns.  Ch. 

Turnley  v.  Hooper,  2  Jur.  n.  s.  1081 ;  481 ;  Pinney  v.  Fellows,  15  Vt.  525 ; 

French  v.  French,  6  De  6.  M.  &  G.  Simpson  v.  Graves,  Riley  Ch.  232 ;  Sex- 

95.  ton  V,  Wheaton,  8  Wheat.  229;  1  Am. 

1  Peachey,  Mar.  Settl.  199  et  seg.;  Lead.  Gas.  1.      '     ^ 
I  Stoiy,  £q.  Juris.  §  410.    See  2  Kent,         *  Cicero,  de  Off.   I.  14,  cited  in  8 

Com.  443,  n.,  12th  ed.  Kent,  Com.  441. 

'  Evidence  of   hindering   creditors         ^  See  rule  of  Schieyer  9.  Scott,  134 

held  insufficient  in  Mercer  ex  parte,  17  U.  S.  405.  and  other  cases  in  §  187  notes 

Q.  B.  D.  296.  post ;  Felker  v.  Chabb,  90  Mich.  24. 

*  2  Kent,  Com.  440,  441,  and  cases 
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the  results  somewhat  at  length.^  According  to  the  modem  cur- 
rent of  American  authorities,  mere  indebtedness  at  the  time  of 
a  settlement  is  only  presumptive  proof  of  fraud,  which  may  be 
explained  or  rebutted ;  and  it  must  also  be  shown  that  the 
husband  was  insolvent,  or  that  the  settlement  directly  tended 
to  impair  the  rights  of  creditors.'  The  language  of  the  statutes 
in  some  States  contributes  to  the  confusion  which  prevails  as 
to  the  correct  legal  doctrine  on  this  whole  subject.  Further- 
more, our  registry  system  places  the  law  in  many  States  on  a 
somewhat  different  footing  from  that  prevalent  in  England,  in 
all  settlements,  as  we  noticed  in  the  preceding  chapter.^ 

Voluntary  settlements,  in  England,  are  likewise  affected  by 
the  bankrupt  acts,  which  are  intimately  connected  with  the 
statute  of  Elizabeth.^  Here  questions  arise  as  to  what  acts 
amount  to  a  contemplation  of  bankruptcy,  and  what  consti- 
tute a  fraudulent  preference ;  and  these  we  need  not  here  dis- 
cuss. But  it  should  be  observed  that  the  husband  cannot 
bestow  his  property  upon  his  wife,  conditional  upon  his  future 
bankruptcy  or  insolvency ;  yet  that  third  persons  may,  by  vol- 
untary conveyance,  settle  property  to  the  wife's  separate  use, 
free  from  all  control  of  her  husband ;  or  in  trust  to  pay  the 
income  to  the  husband  for  life,  **  or  until  he  should  become  a 
bankrupt,"  and  after  that  to  the  wife's  separate  use.^  In  the 
former  case  the  transaction  would  be  simply  an  artifice  of  the 
husband  to  evade  the  bankrupt  laws;  in  the  latter,  a  third 
person  parts  with  his  own  property,  and  makes  his  own  t<eiins 
as  to  its  final  disposition,  as  he  has  a  right  to  do.^    Our  national 

1  See  S  Kent,  Com.  440  et  seq. ;  4  tb.  property  than  to  snbeeqnent  creditors  of 
463  et  9eq.,  where  the  snhject  is  die-  thehnshand.  189  Penn.  St.  899;  SO  Neb. 
cnssed  at  length,  with  citations  from  884.  Statutory  reqaireroents,  snch  as 
American  cases;  post,  §  187  note,  with  registry,  knay  affect  postnuptial  settle- 
American  citations  as  to  creditors  and  ments  in  various  States. 
purchasers ;  Schooler,  Hns.  &  Wife,  *  Feachey,  Mar.  Settl.  210  et  seq, 
{  374.  ^  Manning  v.  Chambers,  1  De  6.  & 

*  Postt  note,  §  187.  Sm.  282 ;  Sharp  v.  Cosserat,  20  Beav. 

'  Supra,  §  183,  A.    See  as  to  record-  473.    Provisions  for  one's  own  children 

ing  a  voluntary  deed  to  the  wife,  87  Ga.  are  liable  to  this  objection. 
217 ;  98  Ala.  443.    But  the  usual  record         *  Ware  u,  Gardner,  L.  R.  7  Eq.  317. 

of  deeds  is  held  constructive  notice  and  As  to  antenuptial  provisions  of   this 

a  barrier  rather  to  purchasers,  and  in-  character,  see  Schouler,  Hus.  ft  Wife, 

cnmbrancers  of  the  specifically  described  (  865. 
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bankruptcy  system,  as  lately  existing,  also  afTected  the  doctrine 
of  fraudulent  conveyances  in  the  United  States.^  With  the 
Bankrupt  Act  repealed,  however,  this  whole  subject  becomes 
regulated  by  State  insolvent  laws,  which  are  far  from  uniform 
in  their  scope  and  purpose.  As  to  artifices  by  a  husband  for 
keeping  his  own  property  under  his  own  control,  subject  to 
its  divestment  in  his  wife's  favor  upon  his  bankruptcy,  the 
American  rule,  like  the  English,  discountenances  them.^ 

§  187.  Same  Subject ;  Stat.  27  EUz.  —  Settlements  as  con- 
cerns the  right  of  creditors  and  purchasers  are  also  affected  by 
the  statute  of  27  Eliz.  c.  4  This  statute,  too,  is  to  be  consid- 
ered as  part  of  the  common  law  brought  to  this  country  by 
our  ancestors;  though  not  generally  adopted  here  to  the  full 
extent  of  the  English  equity  decisions.*  It  provides  that  all 
conveyances  of  lands,  made  with  the  intent  to  defraud  and 
deceive  purchasers,  shall,  as  against  them,  be  utterly  void. 
The  statute  has  no  application  whatever  to  personal  estate.^ 

The  English  doctrine  is  that  a  voluntary  conveyance,  though 
for  a  meritorious  purpose,  shall  be  deemed  to  have  been  made 
with  fraudulent  views,  and  must  be  set  aside  in  favor  of  a 
subsequent  purchaser  for  a  valuable  consideration,  even  though 
he  had  notice  of  the  prior  deed.^  In  other  words,  while  the 
statute  of  13  Eliz.  permits  a  voluntary  conveyance  to  stand  as 
against  subsequent  creditors,  that  of  27  Eliz.  makes  a  voluntary 
conveyance  of  land  void  as  against  a  subsequent  purchaser  for 
value.  The  principle  on  which  the  English  cases  rest  appears 
to  be  that,  by  selling  the  property  over  again  for  a  valuable 
consideration,  the  vendor  so  entirely  repudiates  the  former 
transaction  and  shows  his  intention  to  sell,  that  the  presump- 
tion against  the  prior  gift  becomes  conclusive.®  And  while  the 
correctness  of  this  nrinciple  might  well  be  doubted  in  its  appli- 
cation to  subsequent  purchasers  with  notice,  yet,  as  Lord  Thur- 
low  said,  so  many  estates  stand  upon  the  rule,  that  it  cannot  be 

1  Re  Alexander,  I  LoweU,  470.  And  «  Sagden,  Vend.  &  Porch.  587, 13th 
see  Re  Jones,  6  Btss.  68.  ed. ;  Peachej,  Mar.  Setd.  226 ;  4  Kent, 

*  Levering  v.   Heighe,  2  Md.  Ch.    Com.  463. 

81 ;  Head  v.  Halford,  5  Rich.  £q.  128 ;         *  Doe  v.  Maiming,  9  East,  59. 
Feigne  r.  Snowden,  1  Desans.  591.  *  Doe  v.  Raeham,  17  Q.  B.  724;  16 

*  4  Kent,  Com.  463.  Jnr.  359. 
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now  shaken.^  This  doctrine  applies  to  postnuptial  settlements 
in  England.^  Fortunately  in  this  country  we  have  been  ham- 
pered by  no  such  severe  construction  of  this  statute.  In  a 
case  before  the  Supreme  GQurt  of  the  United  States  it  was  held 
that  the  principle  of  construction  which  prevailed  in  England 
at  the  commencement  of  the  American  Bevolution  went  no 
further  than  to  hold  the  subsequent  sale  to  be  presumptive,  and 
not  conclusive,  evidence  of  a  fraudulent  intent  in  making  the 
prior  voluntary  conveyance;  and  the  court  declined  to  follow 
the  subsequently  established  construction  of  Westminster  Hall.^ 
And  the  better  American  doctrine  seems  to  be  that  voluntary 
conveyances  of  land,  bona  fide  made,  and  not  originally  fraudu- 
lent, are  valid  as  against  subsequent  purchasers  having  record 
or  other  notice.^  But  a  parol  trust  between  husband  and  wife 
in  relation  to  land  is  of  no  effect  against  creditors  of  the  hus- 
band and  purchasers  without  previous  notice.^  And  parol 
language  which  might  establish  a  resulting  trust  as  between 
spouses  themselves,  may  be  defeated  as  to  creditors  and  pur- 
chasers by  conduct  inconsistent  with  a  gifb.^ 

In  some  States  the  English  statute  is  re-enacted  with  the 
language  essentially  changed ;  as  in  Connecticut  and  New  York. 
And  it  is  the  settled  American  doctrine  that  a  bona  fide  pur- 
chaser for  value  is  protected,  whether  he  purchases  from  a 
fraudulent  grantor  or  a  fraudulent  grantee;  and  that  there  is 
no  difference  in  this  respect  between  a  deed  to  defraud  subse- 
quent creditors,  and  one  to  defraud  subsequent  purchasers ;  both 
being  voidable  only  and  not  absolutely  void.^    As  to  negotiable 

1  ETeljn  V.  Templar,  2  Bro.  C.  C.  v,  P»tt,  82  Iowa,  296;  Beal  v.  Warren, 

148;    Peachej,  Mar.   SettL    228,  and  2  Gray,  447.    Bat  contra,  Bee  Clanton 

caaes  cited.  v.  Bnrges,  2  Dev.  Ch.  13.    A  bona  fide 

*  See  Bin  v.  Cnreton,  2  MjL  &  K.  purchaser  is  not  to  be  charged  by  mat- 
510;  Peachey,  Mar.  SettL  232,  240.  terof  which  he  has  no  actual  or  con- 
And  English  conveyancers  insert  words  stmctive  notice,  and  which  he  coold  not 
importing  certain  ralnable  considera-  readily  have  ascertained.  75  Md.  287 ; 
tions  in  snch  deeds,  in  order  to  deter  55  Ark.  116. 

purchasers.  ^  F^   v.  Gillentine,  6   Lea,  240; 

*  Cathcart  v.  Robinson,  5  Pet.  280.  Greenman  v,  Greenman,  107  HI.  404. 

*  4  Kent,  Com.  464,  n.,  and  cases  •  Evans  v,  Covington,  70  Ala.  440 ; 
cited;  Jackson  v.  Town,  4  Cow.  603;  Williams's  Appeal,  106  Penn.  St.  116. 
Bicker  v.  Ham,  14  Mass.  139 ;  Atkin-  ^  4  Rent,  Com.  464,  and  cases  cited 
son  9.  Phillips,  1  Md.  Ch.  507 ;  Shepard  in  notes ;  Anderson  v.  Roberts,  1 8  Johns. 
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instruments  not  overdue,  too,  the  usual  equity  rule  may  apply, 

which  protects  in  general  the  rights  of  a  b(ma  fide  holder  for 
consideration  and  without  notice  of  adverse  claim  or  fraudulent 

intent^    Property  settled  upon  one's  wife  ought  to  be  separated 

515;  Bean  v.  Smith,  2    Bfason,  252;  ots  are  entitled  to  come  in  and  be  paid 

Eldred  v.  Drake,  43  Iowa,  569 ;  Orien-  ont  of  the  proceeds  of  the  settled  es- 

tal  Bank  v.  Uaskins,  3  Met.  332.    So  tate.     Beade  v.   Livingston,  3  Johns, 

the  English  Stat.  3  &  4  WiU.  IV.  c  27,  Ch.  431.    That  intended  frand,  and  this 

§  26,  protects  bona  fide  pnrchasexs  for  alone,  should   be  considered,  as  to  a 

value.  husband's  subsequent  creditors,  in  case 

1  Farmers'  Bank  v.  Brooke,  40  Md.  of  his  voluntary  settlement  for  his  wife 

249.  and  children,  see  Matting!  j  v.  Nye,  8 

The  foUowing  American  cases  maj  WalL  370;  CasweU  v.  Hill,  47  N.  H. 

be  cited  with  reference  to  the  effect  of  407 ;  Phillips  o.'Wooeter,  36  N.  Y.  412; 

a  husband's  postnuptial  and  voluntary  Place  v,  Bhem,  7  Bush,  585 ;  KiUer  v. 

settlement  as  against  his  creditors,  &c.  Johnson,  27  Md.  6 ;  Teller  v.  Bishop,  8 

See  tupra^  §  186.  ^In  several  States  it  is  Minn.  226.    The  husband's  condition 

expressly  held  that  a  voluntary  transfer  as  to  his  creditors   is  to  be   regarded 

or  conveyance  from  husband  to  wife  is  with  reference  to  the  time  he  made  the 

valid  against  all  subsequent  creditors  settlement  upon  his  wife,  not  with  ref- 

and  purchasers.    United  States  Bank  erence  to  the  condition  subsequently 

D,  Ennis,  Wright,  605 ;  Beach  v.  White,  of  his  estate  upon  his  death.    Leavitt 

Walk.  Ch.  495;  Davis  v.   Herrick,  37  o.  Leavitt,  47  N.  H.  329.    Concerning 

Me.  397 ;  Story  v.  Marshall,  24  Tex.  the  unfavorable  effect  of  a  secret  agree- 

805 ;  Phillips  v,  Meyers,  82  Bl.  67.    A  ment  between  husband  and  wife  upon 

postnuptial  and  voluntary  settlement  is  the  rights  of  intervening  creditors,  ig- 

not  invalid,  it  is  declared  by  the  Supreme  norant  of  such  agreement,  see  Hatch 

Court  of  the  United  States,  if  rights  v.  Gray,  21  Iowa,  29 ;  Annin  v.  Annin, 

of  existing  creditors  be  not  impaired  24  N.  J.  Eq.  184 ;  Phelps  v.  Morrison, 

and  the  settlement  be  not  intended  as  lb,  195.     A  husband's  voluntaiy  con- 

a  cover  to  future  schemes  of   fraud,  veyance  may,  from  its  very  substance, 

Clark  V.  Eillian,  103  U.  S.  766 ;  Jones  be  void  as  to  all  creditors,  being  an  ar- 

V.  Clifton,  101  U.  S.  225.    In  New  Jer-  tiflce  to  keep  his  property  out  of  his 

sey,  however,   the   rule,  as   concisely  creditors'  hands  in  case  of  future  insoV 

stated,    is  that  the   husband's  settle-  vency  while  using  it  in  trade.    Case  o. 

ment,  if  voluntary,   is  fraudulent   as  Phelps,  39   N.   Y.  164;   tupra^  |  186. 

to  existing  debts  by  an  inference  of  Equity  will  regard,  in  cases  of  this  sort, 

law ;  and  as  to  subsequent  debts,  fraud  the  intent,  notwithstanding  a  compli- 

in   fact   must   be    proved.    Annin  v.  ance  with  certain  formalities  of  tran^ 

Annin,  24  N.  J.  Eq.  184;  Belford  v,  fer  on  the  husband's  part.  Metropolitan 

Crane,  1  C.  E.  Green,  265.    Existing  Bank  v,  Dnrant,  22  N.  J.  Eq.  35.    That 

creditors   deserve     special    solicitude,  as  to  existing  creditors,  the  husband's 

Shaw  V.  Manchester,  84  Iowa,  246 ;  88  intent  to  defraud  may  be  inferred  from 

Ala.  620;  85  Wis.  214.    And  a  judg-  his  insolvency  or  embarrassment,  see  the 

ment  creditor  in  particular.     98  Ala.  late  cases  of  Redfield  v.  Buck,  35  Conn. 

443;    55  Ark.    116.     But  Chancellor  328;  Gardner  v.  Baker,  25  Iowa,  343; 

Kent  has  ruled,  in  the  leading  Ameri-  Woolston's  Appeal,  51  Penn.  St.  452 ; 

can  case  on  this  subject,  that  if  a  set-  Bertrand  v.  Elder,  23  Ark.  494 ;  Lloyd 

tlement  after  marriage  be  set  aside  by  v.  Folton,  91  U.  S.  479 ;  Myen  o.  King, 

the  prior  creditors,  subsequent  credit-  42  Md.  65.     The  New  York  mle  •■ 
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from  that  retaiued,  or  so  managed  that  the  husband's  creditors 
shall  not  be  misled  into  giving  him  credit  in  reliance  upon  the 
property  settled  upon  the  wife.^ 

§  188.  Same  Subject ;  Settlement  upon  Valuable  Consideration, 
&o.  —  There  are  instances  in  which  a  postnuptial  settlement 
has  been  sustained  against  creditors  and  purchasers  on  the 
ground  that  a  valuable  consideration  is  interposed.^  Very  sHght 
or  technical  considerations  are  often  held  sufficient  to  support  a 


moet  recently  sammednp  by  the  federal  St.  57;  Nippes's  Appeal,  75  Penn.  St. 

Sapreme  Coart  with  its  own  approval,  472. 

ifl  that  the  hnsband's  voluntary  convey-         "  Frand/*     observeB     Mr.     Justice 

ance  to  his  wife  is  good  as  against  his  Swayne  in  a  recent  case,  "  is  always  a 

sabseqnent  creditors  unless  it  was  made  question  of  fact  ,with  reference  to  the 

with  intent  to  defraud  them,  or  unless  intention  of  the  grantor.    Where  there 

they  were  misled  by  his  secrecy  in  the  is  no  fraud,  there  is  no  infirmity  in  the 

transaction  to  repose  faith  in  his  owner-  deed.     Every  case  depends  upon  its 

ship,  or  unless  the  transfer  was  made  circumstances  and   is  to  be  earefully 

with  a  view  of  throwing  the  risks  of  scrutinized.    But  the  vital  question  is 

some  new  and  hazardous  business  of  his  always  the  good  faith  of  the  transac- 

own  upon  the  parties  having  dealings  tion.    There  is  no  other  test."    Lloyd 

with  him.    Schreyer  v.  Scott,  134  U.  S.  v.  Fulton,  91  U.  S.  479.    In  this  case  it 

405.    The  effect  of  such  a  rule  is  to  es-  was  held  that  the  husband's  prior  in- 

tablish  that  actual  intent  to  defraud  debtedness,  apart  from  insolvency,  &c., 

creditors  need  not    always   be  shown  was  only  presumptive,  and  not  conclu- 

against  the  husband.    And  see  Felker  sive,  proof  of  fraud,  and  that  the  pre- 

V.  Chubb,  90  Mich.  24.  sumption    was   open    to   explanation. 

The  right  of  a  husband  to  settle  the  And  see  Patrick  v.  Patrick,  77  lU. 
surplus  of  property,  over  and  above  555 ;  Booker  v.  Worrill,  55  Ga.  332 ; 
what  he  then  owes,  for  the  benefit  and  Kaufman  o.  Whitney,  50  Miss.  103. 
future  comfort  of  wife  and  children,  is  Yet  transfers  to  the  wife  of  an  insol- 
liberally  considered  in  Gridley  ».  Wat-  vent  debtor,  and  even  purchases  by 
son,  53  LI.  186;  Vance  v.  Smith,  2  her,  are  justly  regarded  with  suspi- 
Heisk.  343 ;  Brookbank  r.  Eennard,  41  cion ;  and  consideration  from  her  sep- 
Ind.  339;  White  v.  Bettis,  9  Heisk.  arate  estate  must  be  established  by 
645 ;  131  Penn.  St.  385.  But  even  here  affirmative  proof,  especially  as  to  his  ex- 
it is  proper  that  abundant  means  for  istipg  creditors.  Seitz  v.  Mitchell,  94 
creditors  should  be  reserved,  nor  should  U.  S.  680;  Kehr.  v.  Smith,  20  WalL 
such  a  settlement  be  with  a  view  of  in-  31 ;  101  Mo.  162 ;  88  Ala.  382 ;  82  Ga. 
curring  debts  in  the  future.  Allen  v.  428 ;  93  Ala.  70. 
Walt,  9  Heisk.  242.  As  to  a  settlement  in  favor  of  minor 

For   instances  where  a   husband's  children,  &c.,  see    Schouler,    Hub.    & 

voluntary  conveyance  to  his  wife  has  Wife,  §  378. 
been  set  aside  as  in  fraud  of  creditors,         ^  Moore  v.  Page,  111  U.  S.  117. 
see  Clarke  v,  McGeihan,  25  N.  J.  Eq.         «  Lord    Hardwicke,  in  Ambl.   121. 

423;  Watson  ».   Riskamire,  45  Iowa,  See,  further,  Macq.  Hus.  &  Wife,  277; 

231  ;  Annin  v.  Annin,  24  N.  J.  Eq.  184.  8  Vem.  220;  Ward  ».  Shallet,  2  Ves. 

See  further,  Davidson  ».  Lanier,   51  Sen.  17  ;  Lavender©.  Blackstone,  2  Lev. 

Ala.  318;  Bowser  r.  Bowser,  82  Penn.  147 ;  Arundell  v.  Phipps,  10  Ves.  140. 
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gift  to  the  wife  in  English  chancery.^  So  voluntary  settlements 
may  become  valid  by  matter  ex  post  facto?  If  the  property 
was  the  wife's  separate  property,  and  so  consistently  treated, 
the  husband's  creditors,  of  course,  cannot  reach  it^ 

In  this  country,  as  also  in  England,  a  voluntary  settlement 
By  a  husband  upon  his  wife  may  become  valid  by  matter  sub- 
sequently arising.*  The  inile  is  general  that,  where  any  mar- 
riage settlement  is  for  a  valuable  consideration,  it  cannot  be 
avoided  as  fraudulent  upon  ci*editors,  unless  both  husband  and 
wife  were  cognizant  of  the  fraud ;  her  position  here  being  the 
usual  one  of  bona  fide  purcliaser  for  value.*  And  in  numerous 
instances  the  equity  courts  of  various  States  have  sustained  a 
postnuptial  gift  or  transaction  in  the  wife's  favor  and  against 
the  husband's  creditors,  on  the  ground  that  a  valuable  considera- 
tion was  interposed.®    The  issue  of  hona  fide  or  colorable  and 

1  Peachej,    Mar.    Settl.    233,   238 ;  And  see  Teller  v.  Bishop,  8  Minn.  226 ; 

Bntterfield    v.    Heath,  15   Bear.   414;  Batterfield  v.  Stanton,  44    Miss.   15; 

Bajspoole  v.  CoUina,  L.  R.  6  Ch.  228 ;  Randall  v,  Lant,  51  Me.  246 ;  Reich  v. 

Ex  parte  Fox,  L.   R.  1  Ch.   D.  302;  Reich,  26  Minn.  97;  16  N.  Y.   Supr. 

Schouler,  Has.  &  Wife,  §  381 .  397.    And  where  he  conveys  what  her 

'  Feachey,  Mar.    Settl.  236 ;  1  Sid.  equity  entitles  her  to  claim.    Poindex- 

133 ;  Brown  v.  Carter,  5  Yes.  877.  ter    t7.    Jeffries,   15    Gratt.   363.     As 

*  Cs.  8,  9 ;  55  Vt.  362.    The  mod-  where  he  acquired  real  estate  in  his  own 

em  presumption  often  favored  is  that  name  out  of  the  use  of  her  separate 

the  wife's  money  remains  her  own  after  property,  and  merely  transfers   legal 

her  husband  has  taken  it  into  his  pos-  title  to  the  equitable  owner.    Schreyer 

session,  and  that  she  has  not  given  it  to  v.  Scott,  134  U.  S.  405.    And  where  he 

him.    Hileman  v.  Hileman,  85  Ind.  I.  has  appropriated  a  like  amount  of  his 

His  mere  receipt  of  it  is  but  slight,  if  wife's  property  without    her  consent, 

any,  evidence  of  a  gift,  at  all  events.  Wiley  v.  Gray,  36  Miss.  510.    So  where 

McNaUy  v.  Weld,  30  Minn.  209.  the  wife  pays  her  husband's  debts  from 

^  4  Kent,  Com.  463 ;  Sterry  t;.  Ar-  her  separate  earnings.    Dygert  v.  Rem- 

den,  1  Johns.  Ch.  261 ;  Huston  v.  Can-  ezschneider,  39  Barb.  417.    Or  releases 

trill,  11  Leigh,  136.  her  dower  or  homestead.  linger  v.  Price, 

fi  Magniac  v.  Thompson,  7  Pet.  348 ;  9  Md.  552 ;    Randall  v.    Randall,  37 

4  Kent,  Com.  463.    The  connection  be-  Mich.  563 ;  Randies  v.  Randies,  63  Ind. 

tween   prior   and   subsequent,  so  as  to  93;  Nalle  v.  Lively,  15  Fla.  130;  Payne 

sustain   the    consideration,   should    be  v.  Hutcheson,  32  Gratt.  812 ;  Garlick  r. 

shown.     Cheatham  v,   Hess,  2  Tenn.  Strong,  3  Paige,  440;  46  Ark.    542; 

Ch.  763.  Hale  v,  Plummer,  6  Ind.  121 ;  Andrews 

^  As  where  the  husband  has  trans-  v.  Andrews,  28  Ala.  432.    But  see  85 

f erred  property  to  his  wife  in  consider-  Wis.  214.      Or  lends  to  the  firm  of 

ation  of  .payment  from  her  separate  which  her  husband   is  a  member.    36 

estate.      Simmons    v,    McElwain,    26  N.  J.  £q.  380.    Or,  in  general,  releases 

Barb.  420 ;  Bullard  v,  Briggs,  7  Pick,  her  interest  in  his  property.    Davis  r. 

533;   Ready  v.  Bragg,  1    Head,  511.  Davis,   25   Giatt.    587.    Or   advances 
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fraudulent  consideration  becomes  in  such  cases  a  question  of 
fact  to  be  decided  upon  the  evidence.^ 

§  188  a.  Same  Snbject ;  Settlement  by  "Wife  upon  Hasband, 
Ac.  —  Under  the  scope  and  policy  of  modern  legislation,  the 
relative  position  of  spouses  may  be  found  reversed  in  respect  of 
postnuptial  settlements ;  and  where  a  wife  conveys  voluntarily 
to  her  husband  for  his  benefit  or  that  of  his  creditors,  the  trans- 
fer may  sometimes  be  impeached,  if  fraudulent,  as  to  her  own 
creditors.* 

§  189.  PoBtnnptial  Settlements  as  between  the  SponseB.  — 
The  effect  of  a  postnuptial  settlement,  as  between  the  parties 
themselves,  and  independently  of  the  rights  of  creditoi-s  and 

money  to  the  husband  to  bnyland,  even  any  other  mortgagor.  115  N.  Y.  122. 
though  it  be  conditioned  upon  paying  To  recognize  her  individual  poesession 
and  secnring  the  money  to  her  children,  of  the  wife's  premises  on  which  both 
Goff  V.  Rogers,  71  In d.  459.  Or  where  live,  becomes  practically  difficult,  espe- 
the  husband  is  indebted  to  her  for  rents  cially  if  the  land  is  hers  by  a  result- 
collected  from  her  separate  real  estate,  ing  trust ;  'but  the  courts  recognize 
Barker  i;.  Morrill,  55  6a.  332;  Kauf-  such  possession.  76. ;  IGOPenn.  St.l72. 
man  o.  Whitney,  50  Miss.  103.  Or  Whether  the  husband  now  has  an  insur- 
upon  any  debt  due  her.  French  v.  Mot-  able  interest  in  his  wife's  land,  see  77 
ley,  63  Me.  326;  Brigham  v.  Fawcett,  Wis.  4;  81  Me.  373. 
42  Mich.  542;  Lahr's  Appeal,  90  Penn.  But  where  the  consideration  ad- 
St  507;  91  Mich.  475;  81  Wis.  151.  vanced  by  the  wife  is  inadequate. 
Or  a  claim,  generally,  which  grows  out  equity  will  never  sustain  the  settle- 
of^  the  husband's  appropriation  of  his  ment  to  the  injury  of  creditors  further 
wife's  separate  estate,  if  founded  on  an  than  to  secure  the  repayment  thereof, 
agreement  to  refund.  Odend'hal  v.  and  not  always  even  to  this  extent ; 
Devlin,  48  Md.  439.  See  also  Johnston  especially  if  she  be  privy,  with  her  bus- 
r.  Gill,  27  Gratt  587 ;  Thompson  v.  band,  to  a  fraud  upon  others.  Hersch- 
Feagin,  60  Ga.  82 ;  Bedell's  Appeal,  87  feldt  v.  George,  6  Mich.  456 ;  Skillman 
Penn.  St.  510.  But  not  a  claim  for  the  v.  Skillman,  2  Beasl.  403  ;  Farmers' 
husband's  mere  appropriation,  without  Bank  v.  Long,  7  Bush,  337 ;  Den  v.  York, 
any  such  agreement  to  refund.  Clark  13  Ired.  206 ;  Pusey  v.  Harper,  27  Penn. 
V.  Rosenkrans,  31  N.  J.  F>q.  665.  See  St.  469  ;  2  Kent,  Com.  174 ;  WiUiam  & 
also  Rose  v.  Brown,  11  W.  Va.  122.  Mazy  College  &.  Powell,  12  Gratt.  372; 
And  see  Schouler,  Hus  &  Wife,  §  380 ;  iupra,  c.  12 ;  CoaSes  v.  Gerlach,  44  Penn. 
76  Va.  758 ;  106  HI.  36.  In  some  late  St.  43.  But  though  the  price  be  inad- 
cases  the  wife  appears  to  be  treated  as  equate,  a  gift  may  have  been  intended, 
a  preferred  and  privileged  creditor  102  Penn.  St  59.  See  other  relative 
rather  than  bona  fide  purchaser  for  points,  Schouler,  Hus.  &  Wife,  §§  380, 
value.    40  Kan.  5;   Payne  v.  Wilson,  381. 

76  Iowa,  377;  48  N.  J.  £q.  615;  124         ^  85  Wis.  214;  Steckman  v.  ScheU, 

Ind.412.    In  New  York  a  husband  may  130  Penn.  St.  1;  Miller  v.  Hanley,  94 

mortgage  his  farm  stock  to  his  wife,  Mich.  253. 

and  vest  in  her  a  complete  title  when         ^  Washburn  v.  Hammond,  151  Mass. 

she  buys  in  at  the  mortgage  sale  like  132. 
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purchasers,  claims  our  further  attention  for  this  chapter*  Al- 
though a  direct  gift  of  property  by  the  husband  to  the  wife  is 
void  at  law,  it  will  be  sustained  in  equity,  so  far  as  they  are 
concerned  and  heirs  and  personal  representatives  and  assigns. 
In  general,  to  constitute  a  voluntary  gift  between  parties,  it 
must  be  complete,  or  courts  of  equity  will  not  enforce  it ;  and 
not  only  must  the  intention  to  give  clearly  appear,  but  that 
iutetition  must  have  been  executed.^  But  the  rule  is  more 
favorable  as  to  a  cestui  que  trust  claiming  against  his  trustee;' 
and  it  is  thus  perceived  why,  on  general  principles,  the  inter- 
vention of  a  trustee  is  preferable  to  support  such  a  settlement 
All  voluntary  conveyances,  though  void  against  creditors  and 
purchasers  for  value,  are  good  against  the  grantor  and  those 
claiming  under  him.^ 

A  voluntary  promise  does  not  constitute  a  perfect  gifL  Nor 
is  a  voluntary  assignment,  unaccompanied  by  other  acts,  more 
effectual  to  confer  a  title  on  the  donee  than  a  mere  agreement, 
as  it  has  been  repeatedly  held  in  equity.^  But  there  is  some 
difficulty  in  reconciling  the  authorities  on  this  latter  subject^ 

It  has  been  repeatedly  held,  in  chancery  courts  of  the  United 
States,  that  gifts  of  personal  property  or  voluntary  conveyances 
of  real  estate  from  husband  to  wife  are,  as  between  themselves, 
valid,  and  such  is  now  the  rule  in  most,  but  not  all,  of  the 
States ;  the  married  women's  acts  in  some  jurisdictions  creating 
a  legal  estate  in  the  wife  under  such  circumstances.  The  evi- 
dence of  intention  should  be  clear  and  distinct  in  all  such  cases.* 

1  Cotteen  v.  Missing,  I  Madd.  176;  Schonler,  Hns.  &  Wife,  §  384 ;  Fox  d. 

Kekewich  v.  Manning,  1  De  G.  M.  &  G.  Hawks,  L.  R.  13  Ch.  D.  822.    Statutes 

188.  sometimes  limit  the  amount  of  propertj 

s  EUison  V,  Ellison,    6  Yes.    662 ;  which  a  husband  may  give  the  wife, 

Peachey,  Mar.  Settl.  245,  246 ;  Meek  v.  especially  as  against  his  creditors.    158 

Kettlewell,  I   Hare,  470 ;  Kekewich  v.  Mass.  342. 

Manning,  1  De  G.  M.  &  G.  192;  Beech         •  Borst  v.  Spelman,  4  Comst.  884; 

V.  Keep,  18  Bear.  289.  Coates  v.  Gerlach,  44  Penn.  St.  43 ;  Jen- 

'  BiU  V.  Cureton.  2  Myl.  &  K.  510;  nings  v.  Davis,  31  Conn.  134;  George 

Doe  V.  Rnsham,  17  Q.  B.  724.  v.  Spencer,  2  Md.  Ch.  353;  Reynolds 

^  Edwards  v.  Jones,  1  M.  &  Cr.  226;  v.  Lansford,    16    Tex.    286;   Hunt  r. 

Holloway  v.  Headington,  8  Sim.  324-  Johnson,  44  N.  T.  27 ;  Sims  v.  Rickets, 

A  See  Bridge   v.  Bridge,   16  Bear.  35  Ind.   181 ;  Kitchen  v,  Bedford,  13 

321;    McFaddyn  v.  Jenkyns,  1   Hare,  Wall.  413;  CampbeU  o.  Galbreath,  12 

462;    Peachey,  Mar.  Settl.   247,  248;  Bush.  459. 
Penfold  v.  Mould,  L.  R.  4  Eq.  562; 
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There  should  be  a  dear  irrevocable  gift  to  a  trustee  for  the  wife, 
or  some  positive  act  by  the  husband,  by  which  he  divests  him- 
self of  the  property,  and  engages  to  hold  it  for  the  wife's  separate 
use,^  or  allows  the  wife  such  personal  control  of  it  by  his  delivery 

^  Bat  see  Towle  i;.  Towle,  114  Mass.  manifested ;  and  in  gifts,  as  of  farni- 

167.  tare,  of  that  which  remains  in  the  com- 

It  woald  appear  to  be  the  role  of  mon  dwelling-hoase,  there  may  be 
some  States,  that  the  gifts  of  a  husband  difiScolty  in  establishing  a  transfer, 
require  less  proof  than  the  gifts  of  third  The  wife  maj  be  the  grantor;  under 
persons.  Deming  v.  Williams,  26  due  statutory  formalities,  of  real  estate 
Conn.  226.  In  some  States,  howerer,  from  her  husband,  or  of  real  and  per- 
the  wife  is  put  upon  strict  proof  as  to  sonal  property  combined.  Rents  and 
all  implied  gifts.  Gannard  v.  Eslava,  profits  may  be  secured  to  her  exclusive 
20  Ala.  733 ;  Paschall  v.  Hall,  5  Jones  beneficial  use.  But  to  prove  the  exe- 
£q.  108;  Hollifield  t;.  Wilkinson,  54  cuted  gift,  so  as  to  establish  a  6<ma^(fe 
Ala.  275.  The  precise  extent  to  whkh  transfer  against  the  husband's  credi- 
the  rple  of  a  gift  without  a  trustee  will  tors,  involves,  of  course,  the  greater 
be  enforced  depends  greatly  upon  the  difficulty.  See  Schouler,  Hus.  &  Wife, 
liberality  of  the  married  women's  legis-  §  386.  Oral  gifts  of  land  or  its  profits 
lation  in  any  particular  State.  See  are  not  favored,  for  they  are  opposed 
Schouler,  Hus.  &  Wife,  §  385 ;  Under-  to  the  statute  of  frauds.  Williams  v, 
hill  V.  Morgan,  33  Conn.  105 ;  Brown  v.  Walker,  9  Q.  B.  D.  576  ;  Greenmaa 
Brown,  23  Barb.  565;  Jennings  i;.  r.  Greenman,  107  HI.  404;  138  Mass. 
I>avis,31  Conn.  134;  Wilder  o.  A Idrich,  540;  6  Lea,  240.  See  Cade  o.  Davis, 
2  K.  I.  518.  But  it  is  said  that  a  man  96  N.  C.  139.  But  gifts  of  the  wife's 
cannot  denude  himself  of  his  marital  earning  (if  still  the  husband's),  or  of 
rights  in  property  which  the  law  vests  any  personal  property  of  the  husband, 
in  him  by  simply  declaring  that  it  be-  are  favored  so  long  as  creditors  be  not 
longs  to  his  wife.  Wade  v,  Cantrell,  prejudiced.  Fisher  v.  WiUiams,  56  Vt. 
1  Head,  346.  For  the  principles  appli-  586;  143  111.  719 ;  Cummings  v.  Fried- 
cable  to  such  gifts,  see  2  Schouler,  Pers.  man,  65  Wis.  183  ;  Armitage  u.  Mace, 
Prop.  Part  V.  c.  2.  Thus  the  promis-  96  N.  Y.  538.  And  such  gifts  of  per- 
sory  note  of  a  creditor  or  other  third  sonalty  may  be  by  paroL  85  Mo.  580 ; 
party  may  be  legally  transferred  by  the  113  N.  C.  186. 

husband  to  his  wife  under  some  of  the  A  husband  may  make  a  valid  gift 
married  women's  acts ;  and  indepen-  causa  mortis  to  his  wife  upon  the  usual 
dently  of  such  statutes  on  equitable  conditions.  Marshall  v,  Jaquith,  134 
grounds.  His  voluntary  settlement  of  Mass.  138.  As  to  that  of  a  wife  to  her 
choses  or  incorporeal  personalty  upon  husband,  see  92  Ky.  304 ;  81  Me.  231. 
her  with  delivery  is  good,  prima  facie ;  A  husband,  under  modem  acts,  may 
and  this  may  include  an  assignment  of  make  valid  transfer  of  a  judgment  to 
a  claim  due  him.  The  husband  may  his  wife.  Reese  v.  Reese,  157  Fenn.  St. 
make  a  gift  to  his  wife  if  depositing  in  200.  Or  give  to  her  his  interest  as  pur^ 
some  savings-bank  on  his  wife's  sepa-  chaser  in  a  contract  for  selling  land, 
rate  account,  by  his  acts  binding  the  Fruhauf  r.  Bendheim,  127  N.  Y.  587. 
hank  to  account  to  her.  Leasehold  Even  prior  to  such  legislation  a  bus- 
property  may  be  assigned  to  the  wife  band  might  by  his  uniform  course  of 
by  way  of  gift.  Where  the  husband  conduct  allow  the  wife's  antenuptial 
gives  corporeal  property  there  should  personal  property  to  be  for  her  sole  and 
be  some  visible  change  of  possession  separate  use,  as  between  himself  and 
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as  modem  policy  may  permit  Having  executed  such  a  gift, 
he  cannot  avoid  it  afterwards  for  fraud  ou  his  creditors,  as 
they  themselves  might  have  dona^ 

§  190.  The  Same  Sabjeot  —  But  the  circumstances  under 
which  the  husband's  transfer  is  made  are  always  material. 
Thus  a  husband  might  have  placed  his  earnings  or  property 
in  his  wife's  hands  for  safe-keeping,  and  not  as  a  gift  to  her, 
in  which  case  title  to  the  fund  should  be  respected  accordingly 
as  between  them ;  or  it  might  upon  due  proof  be  regarded,  per- 
haps, as  bestowed  for  their  joint  benefit  or  that  of  the  whole 
family.  Or  the  understanding  might  be  that  the  transaction 
was  to  stand  upon  mutual  consideration  or  by  way  of  security.* 
A  gift  of  what  modern  policy  inclines  to  treat  as  the  wife's  own 
property^  but  which  the  law  of  coverture  gave  to  the  husband 
(ornaments  and  apparel,  for  instance),  ought  to  be  more  favorably 
regarded  than  a  gift  of  what  clearly  belongs  to  the  husband  in 
his  own  right. 

While  instances  of  gifts  or  voluntary  conveyances  from  hus- 
«baud  to  wife  are  most  commonly  considered,  gifts  from  wife  to 
husband  are  by  no  means  rare.  But  in  the  latter  instance 
fraud  or  undue  influence  may  be  reasonably  suspected;  and 
transactions  of  this  sort  are  scrutinized  by  the  courts  with  great 
care.^    A  wife  may  legally  give  her  property  to  her  husband, 

her,  without  a  trastee's  intervention.  ^  Knight  n,  Glasscock,  51  Ark.  390. 
101  Mo.  597.*  He  might,  after  reducing  «  Marshall  u,  Cmtwell,  L.  R.  20  Eq. 
into  possession,  invest  the  fund  80  that  328;  Adlard  r.  Adlard,  65  111.  21 S; 
it  should  belong  to  her  alone.  103  N.C.  Edgerlj  v.  Edgerlj,  112  Mass.  175; 
194  ;  104  N.  C.  197.  Grain  v.  Shipman.  45  Conn.  572 ;  Lin- 
But  a  gift  from  a  husband  to  his  ker  v.  Linker,  32  N.  J.  Eq.  174.  See, 
wife  of  his  real  and  personal  property  further,  Schouler,  Hus  &  Wife,  §  388^ 
which  is  extravagant  and  exhaustive  of  The  husband's  gift  mav  be  qualified 
his  estate,  or  where  the  wife  is  shown  instead  of  absolute,  as  in  other  in- 
to be  of  grossly  immoral  character,  is  stances  of  gift.  Jones  v.  Clifton,  101 
not  to  be  protected  in  equity.    Warlick  U.  6.  225. 

V.  White,  86  N.  C.  139.    Nor  property  »  Cruger  v.  Douglas,  4  Edw.  Cb. 

of  a  husband  which  the  wife  invests  433 ;  Nedby  v.  Nedby,  11  E.  L.  ft  Eq. 

without  his  consent  at  aU.    106  Penn.  lOB;  Re  Jones,  6  Biss.  68 ;  Converse  9. 

St.  358.    Nor  is  a  settlement  between  Converse,  9  Rich.  Eq.  535 ;   Stiles  v. 

husband  and  wife  for  the  benefit  of  Stiles,  14  Mich.  72;  Hollis  v.  Francois, 

some  third  person  to  whom  the   hus-  5  Tex.  195 ;    Wales  r.  Newbonld,   9 

band  is  under  no  legal  or  moral  obli-  Mich.  45;   82  Ga.  329;    135  111.  482. 

gation,  regarded  favorably.      Pope  v.  As  to  gifts  and  loans  of  the  wife's  sep- 

Shanklin,  79  Ky.  230.  arate  property  to  her  husband,  including 
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but  such  a  gift  of  her  capital  ought  never  to  be  presumed.  Before 
the  wife's  separate  use  was  established  in  chancery,  little  or  no 
occasion  could  arise  for  the  wife  to  bestow  her  personal  property 
upon  her  husband,  for  the  law  sufiiciently  bestowed  it  without 
her  aid. 

If  husband  and  wife  may  transfer  property  to  one  another 
without  consideration,  still  more  may  they  do  so  where  the 
consideration  is  valuable.  All  such  provisions  for  valuable  or 
meritorious  consideration,  even  if  made  without  the  intervention 
of  a  trustee,  may,  though  void  in  law  (independently  of  suitable 
married  women's  acts),  be  enforced  in  equity  if  fairly  made 
between  the  parties,  and  with  no  fraudulent  intent  upon  others 
concerned;^  a  rule  which,  with  particular  force,  sustains  an 
indebted  husband's  provision  in  his  wife's  favor,  wholly  or 
partiaUy  executed.^ 

The  common-law  requirement  that  trustees  shall  intervene  in 
conveyances  or  transfers  between  husband  and  wife  no  longer 

mortgages,  see  also  ffupra,!  155.  Gifts  181;  Schonler,  Has.  &  Wife,  §  391, 
of  profits,  income,  and  surplus,  to  the  and  cases  cited.  As  to  the  considera- 
hnsband,  where  he  long  manages  his  tion  of  paying  rent  for  occupying  the 
wife*s  separate  property,  are  thus  con-  wife's  premises,  see  46  Minn.  1.  Re- 
sidered.  See  cs.  10,  11;  McLure  t;.  leases  of  dower  in  husband's  lands  may 
Lancaster,  24  S.  C.  273.  If  children  furnish  consideration.  Sykes  v.  Chad- 
are  injured  by  such  gift,  aU  the  more  wick,  18  Wall.  141  (a  statute  case); 
flcratiny  should  be  required.  73  Md.  §  188;  Dakin  v.  Dakin,  97  Mich.  284. 
886.  As  to  transfers  out  of  all  proportion 

1  See  tupra,  §  188.    And  see  Grouse  to  the  consideration,  and    apparently 

V.  Morse,  49  Iowa,  382 ;  6  CoL  543.  fraudulent,  see  18  Hun,  472 ;  Warren 

^  The  husband's  note  or  bond  to  v.  Ranney,  50  Vt.  653.  And  for  con- 
pay  money  in  consideration  that  his  tracts  of  this  kind,  specifically  enforced, 
wife  would  lixe  with  him  is  not  a  good  see  Livingston  v.  Liyingston,  2  Johns, 
consideration.  Roberts  v.  Frisby,  38  Ch.  537.  There  must  be  no  extortion 
Tex.  219 ;  Ximines  v.  Smith,  39  Tex.  by  the  husband.  39  N.  J.  £q.  211. 
49.  Nor  prior  advances  to  the  wife,  Equity  wiU  relieve  against  any  nn- 
disoonuected  with  the  settlement,  and  just  advantage  obtained  by  one  spouse 
made  without  expectation  of  repay-  over  the  other  in  their  confidentiiil 
roent.  Perkins  v.  Perkins,  1  Tenn.  Ch.  relations  deceitfully  or  oppressively,  by 
537.  But  where  the  wife  advances  way  of  postnuptial  gift.  15  Col.  478. 
money  to  her  husband  as  his  creditor,  That  the  wife  will  support  him 
or  the  latter  is  indebted  to  her  upon  during  his  life  is  not  a  valid  considera- 
any  valid  consideration,  a  fair  convey-  tion  for  the  husband  in  his  settlement 
anee  or  transfer  may  be  made  to  adjust  upon  her.  119  Ind.  138.  But  a  wife's 
or  secure  such  liability.  Keener  v.  gift  to  her  husband  does  not  imply  a 
Trigg,  98  U.  S.  50 ;  Clough  v.  Russell,  condition  that  he  must  remain  chaste. 
55  N.  H.  279 ;  Sims  v.  Rickets,  35  Ind.  153  Mass.  17. 
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prevails  to  any  great  extent,  in  England  or  the  United  States, 
as  a  doctrine  of  equity.^  But  trustees,  or  third  persons  by  way 
of  a  conduit  of  title,  are  always  desirable,  as  affording  better  pre- 
sumptive assurance  of  legal  intention  and  good  faith ;  and  in 
some  States  it  is  still  a  rule  that  the  husband  and  wife  can  only 
contract  with  one  another  through  the  intervention  of  third 
persons,'  and  that  they  cannot  at  law  convey  directly  to  one 
another. 

§  191.  General  Transactions  between  Hnsband  and  Wife. — 
In  genei*al,  wherever  a  contract  is  just  and  reasonable  of  itself, 
and  would  be  good  at  law  when  made  with  trustees  for  the 
wife,  and  especially  if  for  good  and  meritorious  consideration, 
that  contract  will  be  sustained  in  equity,  when  made  between 
husband  and  wife  without  the  intervention  of  trustees,'  not- 
withstanding that  at  common  law  spouses  could  not  make  mu- 
tual contracts.^  But  as  to  a  wife,  her  contract  prejudicial  to 
her  interests  is  still  so  unfavorably  regarded,  that  a  statute 
must  be  explicit  in  order  to  bind  her  as  to  her  executory  con- 
tracts or  general  engagements  with  her  husband.^  The  married 
women's  acts,  as  yet,  seldom  permit  of  a  wife's  executory  con- 
tracts with  any  one  outside  her  separate  estate  or  separate 

^  Jones  v.  Clifton,  101  U.  S.  825;  beU,  8  Lea,  661;  Myen  v.   King,  48 

Baddelej  v.  Baddelej,  26  W.  R.  850;  Md.  65.    Such  is  stiU  the  legal  rale  in 

Thomas  t;.  Harkness,  13  Bnsh,  23;  6  many  States.     117N.  Y.  411. 
Col.  543;  15  Neb.  432;  102  Mo.  104.  «  A  mntual   agreement,  by  which 

'  McMollen  u.  McMuUen,  10  Iowa»  the  wife  renounces  all  further  claim 
412 ;  Johnston  v.  Johnston,  1  Grant,  upon  the  husband  for  his  serrices,  or 
468;  Pike  v.  Baker,  53  111.  163  ;  Row-  necessary  support  for  herself,  and  stip- 
land  V.  Plummer,  50  Ala.  182;  119  ulates  that  she  will  contract  no  debts 
N.  Y.  540;  81  Wis.  80;  §  192.  See  on  his  account,  while  the  husband  re- 
further,  Schouler,  Hus.  &  Wife,  §§  392,  nounces  all  claim  for  her  services  or 
393,  as  to  the  rectification  and  construe-  support,  affords  a  strong  iUustration. 
tion  of  such  settlements.  This  might  not  avail  against  creditors, 

"  Wallingsford  v.  Allen,  10  Pet.  583 ;  but  so  far  as  the  husband  and  his  heirs, 
2  Story,  £q.  Juris.  §  1204;  Slanniug  v.  and  in  fact  all  who  claim  under  him. 
Style,  3  P.  Wms.  334;  Barron  i;.  Bar-  are  concerned,  it  will  be  enforced.  Bar- 
ron, 24  Vt.  375  ;  Resor  v.  Resor,  9  Ind.  ron  i;.  Barron,  24  Vt  375.  See  78  Me. 
347;   Coates  v.  Gerlach,  44  Penn.  St.  325. 

43 ;  Wright  t;.  Wright,  16  Iowa,  496 ;         »  In  Madin  v.  Haywood,  90  Tenn. 

Williams  v.  Maull,  20  Ala.  721 ;  Schaf-  195,  a  reciprocal  relinquishment  of  pro- 

fer  V,  Renter,  37  Barb.  44 ;  Hutton  v.  visions  under  an  antenuptial  contract 

Dney,  3   Barr,   100;  Sims  v.  Rickets,  was  held  valid  af^*  to  the  husband,  but 

85  ^d.  181 ;  McCampbeU  v,  McCamp-  void  as  to  the  wife. 
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ti*ade  or  dealings  with  third  parties.^  But  whatever  the  law 
will  compel  parties  to  do,  they  may  do  voluntarily ;  and  this 
is  a  principle  applicable  to  transactions  as  between  husband 
and  wife,  so  far  as  equity  may  exercise  jurisdiction  in  the 
case.* 

§  192.  Tranifer  of  Note  from  one  Spouse  to  the  Other ;  De- 
posit ;  Conveyance.  —  A  wife  is  not  legally  liable,  in  the  absence 
of  an  enabling  statute,  upon  a  promissory  note  made  by  her, 
payable  to  her  husband's  own  order,  and  by  him  indorsed  over.^ 
And  the  husband's  note,  given  to  his  wife  and  transferred  by 
her,  is  also  void.^  But  he  may  give  his  note  to  a  third  person 
who  transfers  it  to  the  wife.^ 

A  conveyance,  by  husband  and  wife,  of  land  belonging  to  the 
wife,  to  a  third  person,  and  a  conveyance  of  the  same  land  by 
such  third  person  to  the  husband,  vests  the  entire  title  in  the 
husband.®  But  a  conveyance  of  lands  by  the  wife  directly  to 
her  husband,  especially  if  it  be  voluntary,  and  prejudicial  to  her 
own  interests,  has  been  considered  ineffectual  and  void.  So  it 
is  the  older  rule  that  the  husband  cannot  convey  real  estate  to 
his  wife  directly,  and  without  the  intervention  of  a  trustee.^ 

1  Baaeett  v,  Bamett,  112  Mass.  99;  Greer,  24  Kan.  101 ;  McCampbeU  p. 
Hogan  V.  Hogan,  89  SL  427 ;  Jenne  i;.  McCampbell,  2  Lea,  661 ;  £llBworth 
Marble,  37  Mich.  319.  Some  statatea  v.  Hopkins,  58  Vt.  705;  Jacobs  v.  Mil- 
are  explicit  enough  for  snch  purposes,  ler,  50  Mich.  119 ;  Bertie  v.  Nunan,  92 
Hamilton  r.  Hamilton,  89  HI.  349.  And  N.  Y.  152.  This  rale  is  now  changed 
see  Schooler,  Hns.  &  Wife,  §  394,  and  in  many  States.  See  Schooler,  Has.  & 
appendix.  Wife,  §  396.    So  as  to  a  note  given  to  a 

*  See  Campbell  v,  Galbreath,  12  wife  by  a  partnership  of  which  her  hos- 
Bosh,  459 ;  RandaU  v.  Randall,  87  band  is  a  member.  Clark  v.  Patterson, 
Mich.  563.  A  wife  may  now  own  a  158  Mass.  388.  As  to  the  enforcement 
chattel  mortgage  on  her  hosband's  of  a  hosband's  note  given  open  good 
property  and  enforce  it  as  against  his  consideration  to  the  wife,  see  52  Ark. 
attaching  creditors.  157  Mass.  228.  126.  A  fire-insurance  policy  may  be 
Where  the  husband  conveys  opon  the  assigned  directly  by  husband  to  wife, 
wife's  promise  to  reconvey,  her  agree-  159  Mass.  118. 

ment  to  reconvey  may  now  be  enforced  ^155  Mass.  52. 

in  eqoity  against  her.    62  Conn.  403.  *  Merriam  v.  Harsen,  4  Edw.  Ch.  70 ; 

In  other  modern  cases  equity  compels  Dnrant  v.  Ritchie,  4  Mason,  45  ;  Garvin 

the  wife's  property  to  fulfil  her  express  v.  Ingram,  10  Rich.  £q.  130 ;  Bowen  v. 

engagement  to  her  husband  on  consid-  Sebree,  2  Bosh,  1 12. 

eration.     117  Ind.  94.  '  Voorhees  t;.  Presb3rterian  Church, 

*  Roby  9.  Phelon,  118  Blass.  541.  17  Barb.  103;  Ransom  v.  Ransom,  30 
«  Hoker  v.  Boggs,  63  HI.  161 ;  Mor-  Mich.  328;  107  Mo.  5a 

rison  v.  Thistle,  67  Mo.  696 ;  Greer  v. 
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But  the  husband  may  make  a  valid  legal  conveyance  to  his 
wife  through  the  medium  of  a  third  person.^ 

The  reason  of  this  rule  was  the  legal  unity  of  husband  and 
wife  at  the  common  law  ;  while  the  statutes  of  uses  furnished  a 
mode  of  conveyance  through  trustees,*  A  direct  deed  from  one 
to  the  other  was  usually  void  at  law,  nor  would  equity  uphold 
it  without  good  consideration  shown. 

§  193.  Conveyanoes  or  Transfers  to  Husband  and  Wife; 
ZSffeot.  —  It  may  here  be  added  that,  at  the  common  law,  a 
conveyance  of  land  to  husband  and  wife  and  their  heirs  vests 
the  entirety  in  each  of  them ;  and  upon  the  death  of  one  the 
survivor  takes  the  whole  estate,  discharged  of  the  other's  debts.' 
Neither  can  convey  or  encumber  the  estate  during  marriage 
without  the  assent  of  the  other,  nor  subject  it  to  creditors.^ 
The  estate  of  entirety  may  be  conveyed  in  fee  or  encumbered 
by  the  joint  deed  of  husband  and  wife.^  And  in  some  States 
legislation  has  abrogated  this  common-law  doctrine  of  entirety 
altogether.® 


1  Schonl«r,  Hns.    &  Wife,   §  397.  by  entirety,  and  the  sairiring  sponse 

Under  some  late  local  acts  a  wife  may  becomes  sole  tenant  for  life.    Jones  v. 

conrey  directly  to  her  husband,  or  the  Potter,  89  N.  C  220.    See  72  Ala.  589 ; 

husband  to  the  wife.    lb.    Under  mod-  16  Lea,  448 ;  40  Kan.  442. 
em  statutes  and  policy,  a  direct  deed  is         ^  Bruce  v.  Nicholson,  109  N.  0. 202 ; 

good  from  husband  to  wife  if  bona  fide  63  Vt.  505  ;  96  Mich.  182. 
made.    Sipley  v.  Wass,  49  N.  J.  Eq.  463.         ^  McDuff  v.  Beanchamp,  50  Miss. 

Or  from  wife  to  husband.    92  Tenn.  391 .  531 .    See  Insurance  Co.  v.  Nelson,  103 

Especially  if  for  valuable  or  meritorious  U.  S.  514.    See,  as  to  joint  tenants  by 

consideration ;  for  in  such  cases,  though  virtue  of  the  individual  right  of  each 

void  at  law,  the  transfer  will  be  upheld  and  the  wife's  independent  conveyance, 

in  equity.    86   W.  Va.   11;    Dean    v,  129  N.  Y.  17;   133  N.  Y.  308.     The 

Metropolitan  R.,  119  N.  Y.  540.    See  husband   may  through    a  third  party 

Haussman  v.  Burnham,  59  Conn.  117,  convey   his  interest   in   an  estate  by 

where  equity  reformed  a  deed  of  settle-  the  entirety  to  his  wife.     154  Mass. 

ment.  537.    Cf.  118  Ind.  34;  120  Ind.  568. 
^  1  Washb.  Real  Prop.  279.  Where  a  conveyance  is  to  husband 

'  Wright  V.  Sadler,  20  N.  Y.  320 ;  and  wife  as  tenants  by  the  entirety, 

Banton  v.  Campbell,  9  B.  Monr.  587 ;  their  mortgage  taken  for  the  purchase 

Gilson   V,    Zimmerman,  12  Mo.  385;  money  upon  selling  the  land  is  pre- 

Stelz  V.  Shreck,  128  N.  Y.  263 ;  92  Tenn.  sumed  to  vest  in  them  a  like  tenancy. 

707 ;  Schouler,  Hus.  &  Wife,   §  398,  156  Penn.  St.  628.      The  rule  of  en- 

where  this   subject   is   considered   at  tirety  is  now  disfavored  in  some  States, 

length.    So,  under  a  deed  by  husband  and  tenancy  in  common   is  presumed, 

and  wife  to  a  son,  reserving  a  life  estate  43  Minn.  398. 
to  themselves,  they  hold  the  life  estate         *  And  thus  may  the  spouses  be  re> 
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Where  a  promissory  note,  too,  or  other  evidence  of  a  debt,  or 
personal  security,  or  a  certificate  of  stock,  is  made  payable  to  a 
husband  and  wife  jointly,  it  belongs  to  the  survivor,  and  may  be 
sued  upon  accordingly ;  but  not  if  the  facts  are  inconsistent  with 
that  presumption  of  joint-ownership  which  a  technical  expres- 
sion of  this  sort  would  afford ;  and  the  drift  of  modern  policy, 
we  may  add,  is  unfavorable  to  extending  to  personalty  this  rule 
of  survivorship,  applicable  originally  to  real  estate.^ 

§  194.  QiMStioiiA  of  Resulting  Trust  between  Husband  and 
"Wif e.  —  The  question  whether  a  resulting  trust  is  established 
in  certain  property  of  husband  or  wife  comes  up  constantly  in 
the  latest  American  cases,  with  the  extension  of  equity  j^uris- 
diction  in  the  States  and  the  new  married  women's  l^islation. 
Issues  of  this  sort  are  made  up  not  only  where  the  claim  is  that 
of  a  wife  against  her  husband,  or  of  a  husband  against  his  wife, 
but  in  controversies  between  either  one  and  the  creditors  of  the 
other.  The  decision  must  be  according  to  the  evidence  adduced, 
which  is  usually  oral,  deference  being  paid  to  the  property  sta- 
tus of  the  spouse  under  modern  legislation  and  to  the  usual 
presumptions  as  between  husband  and  wife ;  but  the  ostensible 
title  afforded  by  instruments  of  title  or  security  standing  in  the 
name  of  the  one  is  thus  overthrown  by  proof  that  the  property 
actually  belonged  by  right  to  the  other.*^  One  spouse  may  have 
intended  a  gift  to  the  other ;  or  on  the  other  hand  to  preserve  a 
pecuniary  interest  in  the  investment  to  the  extent  at  least  that 
his  or  her  independent  property  contributed  to  the  fund;  or  once 

gardedasjointtenantfl,  or  rather  tenADts  of  husband  and  wife  does  not  give  the 

in  common.    Cooper  t*.  Cooper,  76  III.  fnnd  to  the  wife  alone.    42  N.  J.  £q. 

57;  Whittlesey  ».  Fuller,  11  Conn.  837;  352.    In  Phelps  v.  Simons,  159  Mass. 

Clark  r.  Clark,  5(>  N.  H.  105  ;  Meeker  415,  hTiaband  and  wife  were  held  to  be 

V,  Wright,  76  N.  Y.  262 ;  Abahire  w.  owners  bj  the  entirety  of  stock  taken 

State,  53  Ind.  64 ;  Sanford  v,  Sanford,  in  their  joint  names,  with  the  usual 

45  N.  Y.  723 ;  Johnson  v.  Lusk,  6  Cold,  constraint  upon  the  one  to  transfer  it 

113.    A  conveyance  to  husband    and  during    marriage    against   the    other, 

wife  may  by  its  tenor  give  a  fee  to  the  For  husband  and  wife  as  joint  lessees 

wife,  subject  to  the  husband's  life  ee-  of  a  house,  see  85  Ga.  816.    As  joint 

tate.    75  Ind.  401.  contractors,  see  (1891 ),  1  Q.  B.  781. 

1  Wait  V.  Bovee,  35  Mich.  425.    As         ^  See  Schouler,  Hus.  &  Wife,  {  400, 

to  joint  investments  by  husband  and  and  cases,  where  this  subject  is  further 

wife   and   their    joint   liabilities,   see  discussed.    And  see  76.  §  401,  aa  to  pur* 

Schouler,  Hus.  &  Wife.  §  400.    A  sav-  chases  of  one  another's  property, 
ings-bank  depoait  in  the  joint  names 
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more  to  make  a  loan  and  not  a  gift;^  and  once  again  there  may 
have  been  some  collusive  arrangement  between  husband  and 
wife  in  the  transaction  to  defraud  or  hinder  creditors  or  other 
third  parties.* 

Equity,  in  recognizing  husband  and  wife  as  distinct  persons 
capable  of  contracting  with  one  another  and  holding  property 
adverse  to  one  another's  claims,  affords  the  relief  appropriate  to 
such  a  situation.  Where  either  one  is  false  to  the  other,  and 
fraudulently  or  through  coercion  procures  an  unjust  advantage, 
chancery  will  relieve  against  the  transaction,^  or  will  decline  to 
aid  a  misconducting  party. 

§  194  a.  Mutual  Right  to  Sue  under  Modem  Statutes.  —  It  is 
sometimes  a  question  under  our  latest  marital  legislation  whether 
the  wife  can  bring  an  action  at  law  in  damages  against  the  hus- 
band, or  the  husband  against  the  wife,  over  matters  touching 
their  marriage  relations,  especially  after  they  have  quarrelled 
and  separated.^  The  effect  of  modern  legislation,  while  clouding 
the  title  as  between  the  spouses,  is  certainly  to  enlarge  the  ex- 
clusive ownership  and  dominion  of  the  wife  over  her  own 
property.  Equity  or  a  divorce  or  ecclesiastical  tribunal  furnished 
formerly  the  only  recourse  for  a  wife ;  but  equity  restrained  a 
husband  upon  the  wife's  petition  from  doing  wrongful  acts  con- 
cerning her  separate  property. 

1  See,  «.  g.f  among  late  cases,  54  Vt.  75  Penn.  St.  354 ;    Schooler,   Hng.  & 

36;  90  Ind.  167;  63  Cal.   12;   98  lU.  Wife,  §§  389,  403 ;  Lombard  v.  Mone, 

544;  66  Ala.  55;  88  Mo.  229;  §  119;  155  Mass.  136;  86  Ala.  357;  17  Ore. 

142  Penn.  St  551 ;  144  lU.  299  :  90  Cal.  348 ;  15  CoL  478. 
323  ;  Zinn  v.  Law,  32  W.  Va.  203 ;  128        *  This  new  phase  of  public  policy 

Ind.  48.    A  conveyance  expressly  to  a  opens  up  suggestions  not  favorable  to 

trustee  for  the  wife's  use  is  not  readily  conjugal  harmony.    See  the  removal  of 

to  be  disputed  by  oral  proof.    112  Mo.  such  barrier  asserted  in  73  Hun  (N.  T.), 

412;  §  189.  386;  66  Hun,  386,  where  the  wife  had 

Where  claims  of  a  wife  upon  her  wrongfully  carried  off  the  husband's 
husband  come  in  conflict  with  the  claims  personal  property.  So,  too,  in  Haight  r. 
of  his  creditors,  the  transaction  out  of  McVeagh,  69  HI.  624 ;  49  HI.  App.  162. 
which  her  claims  arise  ought  to  be  scru-  Replevin  is  allowed  the  wife  to  i^cover 
tinized  with  great  care,  because  the  possession  of  personalty  violently  car- 
marital  relation  and  influence  afford  ried  away  by  her  husband.  125  Ind.  14. 
opportunity  for  the  fabrication  of  such  Or  criminid  proceedings  for  larceoy. 
chums.    45  N.  J.  Eq.  779.  Beasley  v.  State  (1894),  Ind.    Or  eject- 

3  105  N.  C.  301.  ment  from  her  land.    131  Penn.  St.  24. 

'  Case  V.  Colter,  66  Ind.  336;  Stone  See  also  86  Ga.  773 ;  mpra,  §  52. 
V.  Wood,  85  111.  603 ;  Tucker's  Appeal, 
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§  195.  Insuranoe  npon  HuBband's  Life.  —  Insurance  is  fre- 
quently eflected  by  a  husband  on  his  own  life  for  the  separate 
benefit  of  his  wife ;  a  provision  most  just  and  honorable,  if  not 
80  unreasonable  in  amount,  with  its  incidental  payment  of  pre- 
miums, as  to  defraud  one's  antecedent  creditors;^  and  local 
statutes  confirm  the  wife*s  beneficial  interest  in  policies  thus 
taken  out.^  But  circumstances  may  arise  in  the  payment  of 
premiums  upon  a  life  policy  such  as  to  afford  a  just  priority 
to  creditors  out  of  the  fund.^ 


CHAPTER  XV. 

DEATH    OF    THE    WIFE;     RIGHTS    AND     LIABILITIES    OF    THE 

SURVIVING  HUSBAND. 

§  196.  Husband's  Right  to  Administer.  —  On  the  death  of  the 
wife,  the  husband  becomes  entitled  to  administer  on  her  estate. 
The  court  liaving  jurisdiction  in  such  matters  must  issue  letters 
to  him,  and  to  him  alone,  unless  he  renounce  or  decline.  The 
foundation  of  this  claim  has  been  variously  stated ;  by  some  it  is 
said  to  be  derived  from  the  statute  31  Edw.  III.,  on  the  ground 
of  the  husband's  being  "  the  next  and  most  lawful  friend  "  of  his 
wife;  while  there  are  other  authorities  which  insist  that  the 
husband  is  entitled  at  common  law,y^re  mariti,  and  independ- 
ently of  the  statutes.  But  this  right,  however  founded,  is  now 
regarded  in  England  as  unquestionable,  and  is  expressly  con- 
firmed by  the  statute  29  Car.  IL  c.  3  (amendatory  of  statute 

1  Schooler,  Has.    &  Wife,    §    404.  wife  thus  transfer  it.     75Ga.  755;  122 

Statntes  affect  this  right   in  England  N.  Y.  837  (statute).    But  see  100  N.  Y. 

(Act  45  &  46  Vict.  c.  75),  and  in  nearlj  372.    And  see  85  N.  Y.  593. 
all  of  the  States.    lb.  appendix.    The         ^  Pullis  v,  Robison,  73  Mo.  201. 
wife's  interest  cannot  be  revoked  hj  the         '  An  endowment  policj  is  held  sub- 

partj  thus  insured,  so  that  the  bene-  ject  to  claims  of  creditors  in  34  Neb. 

fit  maj  be  assigned  to  himself  or  his  611.    And  see  Holmes  i;.  Gilman,  138 

creditors.    59  N.  H.  13.    Nor  can  the  N.  Y.  369 ;  §  198,  notes. 
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22  &  23  Car.  II.  c.  10),  which  enacts  that  the  statute  of  distri- 
butions "  shall  not  extend  to  the  estates  of  femes  covert  that 
shall  die  intestate,  but  that  their  husbands  may  demand  and 
have  administration  of  their  rights,  credits,  and  other  personal 
estates,  and  recover  and  enjoy  the  same  as  they  might  have 
done  before  the  making  of  the  said  act."  ^  This  same  right  of 
the  husband  is  generally,  though  not  universally,  recognized  in 
this  country,  and  in  the  diiferent  States  there  are  statutes 
which  regulate  the  subject  of  administration ;  and  these  statutes 
are  usually  found  to  recognize  and  confirm  the  husband's  pre- 
ferred right  to  administer  upon  his  wife's  estate.* 

To  this  rule  some  exceptions  have  been  introduced,  however, 
in  later  years,  both  in  England  and  the  United  States,  owing 
chiefly  to  the  modern  facilities  for  separation  and  divorce,  and 
the  enlarged  capacity  given  to  the  wife  to  act  as  a,  feme  sole,  and 
to  dispose  of  her  own  property  acquired  during  that  condition 
of  things.' 

Since,  as  we  have  already  seen,  the  husband  takes  absolutely 
his  wife's  personal  choses  in  possession  at  the  common  law  by 
virtue  of  the  marriage,  and,  if  he  be  the  survivor,  her  chattels 
real  likewise,  there  would  generally  appear  to  be  no  object 
gained  in  seeking  letters  of  administration  on  her  estate,  under 
the  coverture  doctrine,  unless  she  had  cfioses  in  action  unrecov- 
ered  at  the  time  of  her  death.  But  a  case  might  arise,  besides, 
where  he  had  a  just  claim  against  her  estate,  and  wished  to 
enforce  it  by  a  sale  of  her  real  estate  as  administrator.  Or  he 
might  intend  to  prosecute  a  suit.  Or  letters  of  administration 
might  be  desirable  for  the  purposes  of  creditors.     And  peculiar 

^  Wms.  Ex'r8,4thAm.ed.  S66efse9.  ^^  ^^®  husband  orer  the  wife's  nnad- 

^  2  Kent,  Com.  135 ;  lb.  410.  ministered  propertj,  when  her  death  oo- 

'  Thus,  in  a  late  English  case,  where  carred  dnring  a  state  of  separation  for 

a  married  woman  lived  separate  from  his  miscondnct,  hare  been   sometimes 

her  husband,  after  having  obtained  an  denied.    Cooper  v.  Maddox,  2  Sneed, 

order  of   protection,    and    then  died,  135.    But  the  husband  is  not  deprived 

leaving  him  and  a  minor  son,  admin-  of  his  right  bj  mere  separation  short 

istration  was  granted  to  a  guardian  of  divorce.    A  statute,  the  wife's  legal 

elected  bv  the  son,  upon  proper  seen-  will,  or  his  own  express  agreement  must 

rity,  without  citing  the  father.    Goods  usually  be  shown.     Schouler,  Execu- 

of  Stephenson,   L.  R.  1  P.  &  D.  285.  tors,  §  99;  Kenyon  v.  Saunders  (1894), 

And  in  this  country  the  marital  rights  R.  I. 
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CHAP.  XV.]  HUSBAND  AS  SURVIVOR.  §  197 

considerations  apply  sometimes,  as  we  shall  presently  see,  to 
what  we  term  the  wife's  separate  property,  even  after  her  death. 
Cases,  moreover,  in  these  dayB  are  found,  where  a  husband  is 
made  the  executor  under  his  wife's  wilL^- 

§  197.  The  Same  Subject;  Aoeets  for  "WifeB  Debts.  —  There 
is  a  common-law  distinction  between  property  acquired  by  the 
husband  absolutely  by  virtue  of  marriage,  and  property  acquired 
in  his  representative  capacity  as  her  administrator  or  executor. 
The  former  is  his  own,  free  from  all  demands  of  his  wife's  cred- 
itors. But  the  latter  comes  to  him  only  by  way  of  distribution, 
after  payment  of  all  just  debts  against  his  wife's  estate.^  In 
the  case  of  an  antenuptial  debt,  he  who  married  the  woman 
indebted  became  responsible  under  qualifications ;  ceasing  to  be 
responsible,  however,  upon  his  wife's  decease.^  Debts  con- 
tracted by  the  wife  during  marriage  follow  a  somewhat  diflFer- 
ent  rule  at  the  common  law;  for  either  they  are  the  debts 
of  the  husband,  or  no  legal  debts  at  all;^  and  if  his  debts, 
he  must  be  held  responsible  in  his  personal,  and  not  a  fiduciary 
capacity. 

The  modern  change  of  policy  with  regard  to  a  wife's  debts, 
whereby  the  wife  may  hold  separate  property  upon  which  her 
separate  liabilities  should  be  fastened,  occasions  an  obvious  de- 
parture in  the  latest  decisions  and  statutes.  Hence  the  statute 
rule  now  introduced  into  many  States,  that  the  husband  shall  be 
held  liable  as  administrator  on  the  estate  of  his  wife  for  her 
debts,  only  to  the  extent  of  the  assets  thus  received  by  him,  but 

^  Msrtin  v.  Foeter,  38  Ala.  oSS.   See  ministntor.     Lord  Chancellor  Talbot 

Schooler,  Hns.  &    Wife,  Fart    VIIL  decided  that   from  the  latter  portion, 

c.  5.  after  it  had  been  recovered,  the  creditor 

^  A  notable  case  in  point  is  that  of  shonld  be  satisfied ;  bnt  that  no  claim 
Heard   t7.    Stamford,  where   a   single  could  be  enforced  against  the  former 
woman  contracted  a  debt  for  which  she  portion.      Heard    v.    Stamford,    Cas. 
gave  her  promissory  note  of  £50.    She  temp.    Talb.    173;    3    P.  Wms.   409; 
afterwards  married,  and  brought  to  her  Macq.   Hub.   &  Wife,  188.    And  see 
husband  a  fortune  of  £700.    On  her  Hetrick  r.  Hetrick,  13  Ind.  44 ;  Don- 
death  it  appeared  that  the  husband  nington  v,  Mitchell,  1  Qreen,  Ch.  243. 
had  acquired  a  portion  of  this  fortune         '  Supra,  §§  56,  57. 
during   coverture;  the  other  portion         *  See  HUl  r.  Goodrich,  46  N.  H.  41 ; 
was  still  outstanding  at  her  death  as  a  Bain  r.  Dorau,  54  Penn.  St.  124 ;  supra, 
chose  in  action,  and  could  onlj  be  re-  §  59. 
oorezed  by  the  late  husband  as  her  ad- 
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SO  that  her  separate  estate  shall  be  liable  for  debts  contracted 
upon  the  faith  of  it.^ 

§  198.  Snnrlving  Husband's  Rights  In  "Wife's  Personal  Property. 
—  We  have  seen  that  at  the  common  law,  and  conformably  to 
the  doctrine  of  coverture,  marriage  operates  as  a  gift  to  the  hus- 
band of  the  wife's  personal  property,  both  principal  and  income, 
whether  acquired  by  her  before  or  during  the  marriage  state ; 
but  with  this  qualification,  that,  so  far  as  choses  in  action  are 
concerned,  or  incorporeal  personalty,  he  must  reduce  to  posses- 
sion while  marriage  lasts,  in  order  to  make  the  property  abso- 
lutely his  own.^  Hence  choses  in  action  unrecovered  at  her  death 
belong,  technically  speaking,  to  her  estate.  The  wife's  earnings 
were  the  husband's ;  ^  and  as  to  her  chattels  real,  if  he  survived 
her,  they  became  his  absolutely.* 

In  these  days  it  becomes  important  to  understand  how  far 
the  modern  creation  of  a  separate  estate  in  the  wife's  favor  may 
have  modified  this  doctrine  to  the  husband's  detriment  The 
equitable  rule,  so  familiar  to  England,  has  been  that  the  sepa- 
rate use  ceases  with  the  marriage  state ;  so  that,  subject  to  the 
restrictions  of  a  trust  under  which  the  wife  might  have  acquired 
any  specific  separate  property,  or  her  possible  disposition  of  sep- 
arate property  during  her  lifetime  (no  clause  of  restraint  imped- 
ing her),  the  surviving  husband  became  entitled  to  whatever 
was  left,  under  the  rules  and  subject  to  the  liniitations  of  the 
common  law.  That  is  to  say,  as  to  personal  property,  her  ehoses 
in  possession  vested  in  him  absolutely,  and  also  her  chattels  real, 
while  chases  in  action  might  be  recovered  for  his  benefit  in  due 
course  of  administration.^  The  United  States  rule  of  equity 
appears  to  have  treated  the  separate  estate  as  ceasing  upon  the 
wife's  death  with  similar  consequences.^  Generally  speaking* 
both  in  England  and  in  this  country,  the  fact  that  a  husband 
allows  his  wife  to  treat  and  deal  with,  as  her  own,  property 
acquired  by  her  independently  of  the  married  women's  acts,  is 

1  See  N.  T.  Rer.  Stat.  voL  S,  ]>.  75 ;        *  Schooler,  Has.  &  Wife,  §  14S. 
Schouler,    Hns.    &   Wife,    appendix  ;        *  75.  {  164. 

Shelton  v.  Hadlock,  62  Cuno.  143 ;  83        ^  /6.  §  196.    And  as  to  real  estate 

Qa.  715.  see  76.  §  196,  and  pott,  {  201. 

>  Schonler,  Hns.  &  Wife,  1 14S.  «  Supra,  §  233. 
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not  inconsistent  with  his  intention  to  assert  his  marital  rights  to 
it  if  he  survive ;  neither,  if  he  allows  her  to  dispose  of  the  in- 
come and  loan  it  on  promissory  notes  running  in  her  own  name, 
would  such  income  become  thereby  converted  into  her  separate 
estate.^  Moreover  the  married  women's  acts  themselves,  in  the 
absence  of  unequivocal  language,  do  not  change  the  common-law 
rule  with  reference  to  separate  personal  property  of  a  married 
woman,  not  disposed  of  in  her  life  nor  by  will ;  but  it  goes  to 
her  surviving  husband  by  virtue  of  his  marital  rights  in  the 
same  manner  as  under  the  old  law.^ 

By  the  English  statutes  of  distribution,  therefore  (and  per- 
haps by  the  common  law),  not  only  is  the  husband  entitled  to 
administer  upon  his  wife's  estate  in  preference  to  all  others, 
but,  subject  to  the  payment  of  such  debts  as  bind  him  upon 
surviving  her,  he  recovers  her  outstanding  personal  property 
to  his  own  use  and  enjoyment,  including  rights  vested  and  con^ 
tingent,  and  funds  at  her  disposal  during  her  lifetime  or  held 
in  trust  for  her,  save  so  far  as  he  may  be  excluded  by  the  terms 
of  the  trust  Even  if  he  does  not  take  out  letters  of  adminis- 
tration, he  is  equally  entitled  to  the  property.^  He  is  therefore 
said,  when  he  administers,  to  administer  for  his  own  benefit, 
being  the  party  in  interest  preferred  to  all  others,  so  far  as 
personal  estate  is  concerned.  And  since  husband  and  wife  are 
not,  properly  speaking,  next  of  kin  to  one  another,  the  title  the 
husband  thus  acquires  may  be  designated  as  a  title  jure  mariti 
under  the  statutes  of  distribution.^ 

But  with  the  modem  recognition  of  separate  use,  an  exercise 
of  the  wife's  testamentary  appointment  or  will  may  be  found 

1  Ryder  v.  Raise,  24  N.  Y.  372.  to  a  second  wife  or  keep  it  ap  for  the 

*  Raosoxn  0.  Nichols,  22  N.  Y.  HO;  benefit  of   his  own  estate.     Olmstead 
Wilkinson  v.  Wright,  6  B.  Monr.  576;  v.  Keyes,  85  N.  Y.  593.    See  §  195. 
Brown  v.  Brown,  6  Hnmph.  127.  As  to  collecting  a  note  held  bj  his 

*  Clongh  V.  Bond,  6  Jar.  50.  late  wife,  see  131  Mass.  457.    Where 
^  2  Bl.  Com.  515 ;  Watt  v.  Watt,  3    the  late  wife's  land  was  converted  into 

Ves.  246,  247;  2  Kent,  Com.  136;  personalty  ander  judicial  direction  in 
Schooler,  Has.  &  Wife.  §§  409,  414,  her  lifetime,  the  right  to  coUect  the 
and  authorities  cited.  Where  a  has-  fond  passes  to  the  hosband  as  her  ad- 
band  takes  a  policy  of  insnrance  on  ministrator,  and  not  to  her  heirs.  5 
his  life  for  his  wife's  benefit,  her  pre-  Lea,  985.  See  also  Bartlett  v.  Bart- 
decease  causes  it  to  pass  to  him  as  her  lett,  137  Mass.  156. 
cAose  in  action,  and  he  may  assign  it 
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to  interfere  with  the  husband's  rights  both  as  surviving  admin- 
istrator and  distributee.  Furthermore,  the  principle-  that  the 
husband  administers  exclusively  for  his  own  benefit  on  his  wife's 
estate  is  incompatible  with  the  legislation  of  some  States.  For 
in  this  country  the  modern  tendency  is  not  only  to  enlarge  the 
wife's  power  of  testamentary  disposition^  but  to  require  admin- 
istration to  be  taken  out  in  all  cases  where  a  married  woman 
with  a  separate  estate  dies  intestate ;  nor  is  the  surviving  hus- 
band in  all  the  States  absolutely  preferred  to  issue  and  other 
kindred  either  as  administrator  or  distributee.^  . 

§  199.  HuBband's  Obligation  to  bury  Wife ;  Rights  Correspond- 
ing. —  Every  husband  is  bound,  at  the  common  law,  to  bury  his 
deceased  wife  in  a  suitable  manner ;  that  is  to  say,  he  is  bound 
to  defray  all  necessary  funeral  expenses.  Even  when  a  wife 
dies  who  had  been  living  separate  from  her  husband,  it  is  held 
that  her  surviving  husband  must  provide  her  with  a  funeral  at 
a  reasonable  expense ;  and  if  he  neglects  to  do  so,  any  person 
who  voluntarily  employs  an  undertaker  for  that  purpose,  and 
pays  him  for  his  services,  is  entitled  to  recover  the  sum  thus 
expended  from  the  husband  in  an  action  at  law.^  So,  too 
where  the  wife  died  during  the  absence  of  her  husband  abroad, 
so  that  it  was  necessary  for  another  to  superintend  the  funeral.* 
And  it  is  held  that  even  an  infant  husband  may  contract  for 
the  interment  of  his  deceased  wife,  or  lawful  children,  so  as  to 

1  Holmes  v.  Holmes,    28  Yt.  765 ;  the  gnrviying  husband's  interests.    See 

Schoaler,  Hus.  &  Wife,  §  409 ;  Cox  v.  Schooler,  Hus.  &  Wife,  §  411,  and  cases 

Morrow.  14  Ark.  603 ;  Nelson  t;.  Goree,  cited ;  Gill  v.  Woods,  81  lU.  64 ;  Hns- 

34  Ala.  565;    Baldwin    v.   Carter,   17  ton  v.  Cone,  24  Ohio  St.  II ;  Barrack 

Conn.  201;    Curry   v.    Fulkinson,    14  v.   M'Culloch,  8   Kay  &  J.  110;  Hei^ 

Ohio,  100;  Gill  v.  Woods,  81  lU.  64;  rington   v,    Robertson,  71    N.  Y.  280. 

Wilson    V.    Breeding,   50  Iowa,   629;  An    antenuptial    settlement    properly 

Woodman    v.    Woodman,    54    N.    H.  worded    may    exclude    the    husband's 

226.  As  to  the  wife's  will,  aeepont,  §  203,  right  both  to  administer  or  to  inherit ; 

note.    A  dying  wife's  gift  causa  mortis  but  not   a  simple  settlement  for  the 

of  furniture  is  good,  at  all  events  if  wife's  benefit.    Ward  v.  Thompson,  6 

the  husband  assented  at  the  time.    141  Gill  &  J.  349;  Paine  v.  Hollister,  139 

Penn.  St.  114.  Mass.   144;  Fowler  v,  Kell,  22  Miss. 

Postnuptial     transactions    between  68  ;  12  B.  M-u.  391 ;  132  Bl.  443. 

husband  and  wife  give  rise  to  delicate  *  Ambrote  v.  Kenison,  4  £.  L.  &  Eq. 

questions  in  the  courts  after  the  wife's  361 ;  Bxadsha    v.  Beard,  12  C.  B.  v.  s. 

death,  where  modem  practice  permits  344. 

of  an  administration  in  conflict  with  '  Jenkins  v.  Tucker,  1  H.  Bl.  90. 
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be  bound  by  his  contract.  The  contract  will  have  validity, 
because  it  is  a  contract  for  the  burial  of  those  who  are  personce 
conjunctce  with  him  by  reason  of  the  marriage,  and  as  such  it  is 
to  be  regarded  as  a  contract  for  his  own  personal  benefit.^ 

These  points  were  decided  in  England,  and  it  is  believed  that 
a  similar  rule  prevails  in  most,  if  not  all  of  the  States ;  several 
recent  decisions  in  point  confirming  this  opinion.^  As  to  the 
further  question,  whether  under  the  late  married  women's  acts, 
and  our  modern  policy  of  conferring  upon  the  wife  a  separate 
estate,  the  husband's  obligation  binds  him  to  such  an  expendi- 
ture absolutely,  so  that  he  can  neither  make  a  claim  on  her 
separate  estate  for  reimbursement,  nor  take  that  separate  estate, 
discharged  of  all  marital  trusts,  as  his  own,  subject  to  the  settle- 
ment of  just  debts  and  charges,  the  burial  expenses  included,  we 
cannot  lay  down  with  confidence  at  this  stage.^ 

1  Chappie  V.  Cooper,  13  M.  &  W.  even  though  a  hasband  having  prop- 

252.  erty  should  survive  her.    McClellan  t;. 

>  Smyley  t;.  Reese,  53  Ala.  89 ;  Sears  Filson,  44  Ohio  St.  184.    The  same  ef- 

o.  Giddey,  41   Mich.  590;    McCae  o.  feet  has  been  given  in  English  chancery 

Garvey,  21  N.  Y.  Sapr.  562;  Canning-  where  the  wife  left  separate  property, 

ham  V.  Reardon,  98  Mass.  538 ;  Staples's  M'Myn,  Re,  33  Ch.  D.  575.    In  Werin- 

Appeal,  52  Conn.  425;   41  N.  J.  £q.  ger,  Re,  100  Cal.  345,  a  hasband  of 

299.    Medical  attendance  in  last  illness,  moderate  means  was  allowed  [the  cost 

fnneral  expenses,  and  at  least  something  of  his  wife's  monument    out    of    her 

to  identify  the  grave,  should  be  thus  estate, 
paid  for.     100  Cal.  345;  30  Atl.  1124.  In  further  recognition  of  the  hns- 

*  That  a  husband  is  proximately  band's  paramount  right  in  matters  rela- 
liable  for  his  wife's  funeral  expenses,  tive  to  his  wife's  burial,  it  is  held  in 
and  LH  bound  to  bury  his  wife,  admits  Massachusetts  that  a  husband  who  has 
now  of  no  question.  Even  if  an  adult  interred  his  wife  in  a  public  burial- 
son  assisted  in  giving  orders  to  the  un-  ground  is  not  liable  as  a  trespasser  for 
dertaker,  this  does  not  relieve  the  hus-  removing  a  gravestone,  since  placed  at 
band.  Sean  v.  Giddey,  41  Mich.  590.  her  grave  by  her  mother,  without  injur- 
Smyley  v.  Reese,  53  Ala  89,  inclines  to  ing  the  stone,  and  for  the  purpose  of 
treat  this  obligation  as  one  somewhat  substituting  another :  Durrell  v.  Hay- 
like that  of  supplying  necessaries,  so  ward,  9  Gray,  248 ;  and  that  the  right 
as  to  deny  to  the  husband  any  credit  of  removing  the  remains  is  his.  8ee 
for  such  expenditure  in  the  settlement  bill  in  equity  in  Weld  t;.  Walker,  130 
of  his  wife's  estate.  But  see  comments  Mass.  423 ;  Larson  r.  Chase,  47  Minn. 
in  Schouler,  Hus.  &  Wife,  §  412  ;  also  307. 

McCue  V.  Garvey,  21  N.  Y.  Supr.  562.         Certainly,    where    separation    took 

The  effect  of  the  wife's  separate  owner-  place  under  circumstances  which  should 

ship  of  property  is  considered  in  one  or  render  the  hasband  liable  for  his  wife's 

two  late  cases.    Under  an  Ohio  stat-  subsequent  support,  he  is  liable  for  her 

ate  a  married  woman's  estate  may  be  necessary  funeral  and  burial  expenses 

charged   with   her   funeral   expenses,  also.     Canningham    v.    Reardon,    98 
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The  husband's  right  to  the  possession  of  the  dead  body  of  his 
spouse  for  preservation  and  burial  is  paramount,  as  a  rule,  to  that 
of  her  next  of  kin  and  all  others.^ 

§  200.  Death  of  Husband  pending  Settlement  of  Wife's  Estate. 

—  Where  the  husband  himself  dies  before  the  wife's  outstanding 
personal  chattels  are  recovered,  his  next  of  kin  will  be  entitled 
to  them  in  equity.  This  is  the  rule  in  England;  also  in 
America,  wherever,  at  all  events,  the  husband's  right  to  admin- 
ister for  his  own  benefit  is  recognized ;  for  it  is  the  necessary 
consequence  of  that  doctrine.  In  England  a  somewhat  circui- 
tous course  was  formerly  taken  in  such  cases ;  but  this  is  done 
no  longer.  If  the  husband  dies,  leaving  assets  of  his  wife  un- 
administered,  the  more  rational  rule  has  been  that  right  of 
administration  follows  the  right  of  estate,  and  devolves  upon 
the  husband's  next  of  kin.*  But  modern  policy  requires  in  such 
case  that  the  wife's  debts  be  paid  from  her  assets  as  before.* 

§  201.  Rights  in  Wife's  Real  Estate ;  Tenancy  by  the  Curtesy. 

—  The  surviving  husband's  rights  in  the  real  estate  of  his  de- 
ceased wife  remain  to  be  noticed.  The  immediate  effect  of 
coverture,  as  we  have  seen,  is  to  invest  the  husband  with  the 
usufruct  of  all  real  estate  owned  by  the  wife  at  the  time  of  her 

Mass.  538.    And  see  Sears  v.  Giddej,  held   that   the   wife's   administratrix, 

41  Midi.  590 ;  Hodgson  t*.  Williamson,  rather  than  the  husband's  representa- 

42  L.  T.  676.  Bnt  how  far  the  divorce  tire,  conld  maintain  the  action.  Fleet 
policy  may  affect  the  husband's  obli-  v.  Perrins,  L.  R.  4  Q.  B.  500 ;  s.  c.  L.  R. 
gation  and  right  of  burial  is  not  3  Q.  B.  536.  Bnt  of.  Coleman  v.  Hallo- 
yet  clearly  determined.  See  further,  well,  1  Jones,  Eq.  204.  In  another 
Schouler,  Hns.  &  Wife,  §§  413,  414.  English  case  a  female  took  administra- 

^  See  preceding  note.  tion  of  the  estate  of  a  deceaiied  person 

3  Roosevelt  v.  Ellithorp,  10  Paige,  as  creditor,  got  in  a  large  part  of  the 

415;    Bryan  v.  Rooks,    25    Ga.    622;  estate,  and  paid  some  of  the  debts ;  she 

Ward  r.  Thompson,  6  Gill  &  J.  349 ;  afterwards  married  and  died.    The  hiis- 

Patterson    v.  High,  8    Ired.   Eq.  52;  band  had   taken  possession  of   lease- 

Schouler,  Hus.  &  Wife,  §  415 ;  Fielder  holds,  part  of  the  estate,  but  no  fund 

V.  Hanyer,  3  Hag.  Ecc.  770.    Bnt  cf.  had  been  set  apart  for  the  pajrment  of 

Bell,  Hns.  &  Wife,  52.  the  wife's  debt.    It  was  held  that  ad- 

In  an  English  case  the  defendant  ministration  of  the  nnadministered  ef- 

received  money  for  a  married  woman,  fects  of  the  deceased  conld  not  be  taken 

and  wrote  to  her  that  he  held  it  at  her  by  the  husband  in  his  own  right  as  a 

disposal.    The  wife  died,  and  then  the  creditor,  bnt  only  as  a  representative 

husband,  who  had  not  interfered  in  the  of  his  wife.    Goods  of  Risdon,  L.  R.  I, 

matter ;  and  the  wife's  administratrix  P.  &  O.  637. 

sued  the  defendant  for  money  had  and  *  83  Ga.  715 ;  86  Ga.  166. 
received  to  the  use  of  the  wife.    It  was 
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marriage,  and  of  all  such  as  may  come  to  her  during  coverture ; 
this  usufruct  being  in  the  nature  of  a  freehold,  with  beneficial 
enjoyment  of  rents  and  profits,  and  lasting,  at  all  events,  during 
their  joint  lives.^ 

But  the  husband  at  the  common  law  may  acquire,  upon  a 
certain  condition,  an  enlarged  life  interest  in  his  wife's  lands, 
and  in  estates  of  inheritance  of  which  she  was  seised  in  pos- 
session during  coverture,  so  as  to  extend  beyond  her  life  if  he 
survives  her ;  in  other  words,  he  may  be  a  tenant  by  the  cur- 
tesy. Tenancy  by  the  courtesy,  or  tenancy  by  curtesy,  is  a 
freehold  estate  in  the  husband  for  the  term  of  his  natural  life. 
He  acquires  it  by  the  fact  that  a  child  capable  of  inheritance  is 
born  of  the  marriage.  The  meaning  of  the  term  is  somewhat' 
obscure.  Some  have  thought  the  word  "  curtesy  "  signifies  the 
favor  or  courtesy  with  which  the  law  regards  the  husband. 
Others  that  it  comes  from  the  Latin  word  curtis,  and  has  refer- 
ence to  the  feudal  custom  which  permitted  the  husband,  as  soon 
as  a  son  was  bom,  to  attend  court  ^  one  of  the  pares  mrice,  and 
do  homage  without  his  wife.  But  there  is  reason  to  believe  that 
tenancy  by  the  curtesy  existed  in  the  civil  law  during  the  reign 
of  Constantine.^  This  privilege  of  the  husband  extends  to  all 
lands  and  tenements  of  which  the  wife  was  seised  at  any  time 
during  coverture,  whether  legal  or  trust  estate,  whether  in  fee- 
simple  or  by  way  of  remainder  or  reversion.^  The  common 
law  afifords  herein  a  rare  but  positive  instance  of  public  policy 
discriminating  in  favor  of  a  marriage,  accompanied  by  the 
propagation  of  children. 

§  202.  Tenancy  by  the  Cnrtesy ;  Subjeot  continned.  —  Four 
things  are  essential,  at  common  law,  to  entitle  a  husband  to 
curtesy.  First.  A  lawful  mamage.  Second.  Seisin  of  the  wife 
at  some  time  during  coverture.  Third.  Birth  alive  of  issue 
capable  of  inheritance.    Fourth.  Death  of  the  wife.     After  the 

« 

1  Schooler,  Hns.  &  Wife,  §§  167,  >    Washb.  Real.  Prop.  128,  and  an-* 

181 ;  tupra^  §  89.    The  hasband  cannot  thorities  cited ;   2   Bl.   Com.  126,  and 

by  any  act  of  his,  after  his  wife's  death,  notes  bv  Chitty  and  others ;  2  Bright, 

i^ect  the  title  to  his  wife's  property  Has.  &  Wife,  116. 

of   which  he  is  already  divested  and  *  76.;  Co.  Litt.  30  a;  75. 29  a,  n.  165; 

which  haa  vested  in  her  heirs.    92  Ky.  Watts  v.  Ball,  1  P.  Wms.  109. 
109. 
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birth  of  the  child  the  husband's  title  to  curtesy  becomes  possi- 
ble ;  and  the  curtesy  is  then  initiate.  After  the  death  of  the 
wife  the  title  to  curtesy  becomes  complete  ;  and  the  curtesy  is 
then  consummate.^  For  a  full  description  of  curtesy,  with  its 
incidents,  the  reader  is  referred  to  elementary  works  on  the  law 
of  Real  Estate.^ 

Questions  concerning  this  estate  are  most  commonly  raised, 
however,  with  reference  to  the  second  essential  above  stated, 
which  applied  to  the  wife's  lands  proper  to  the  obstruction  of 
her  heirs  in  their  immediate  enjoyment,  but  not  to  lands  of 
which  she  had  no  beneficial  enjoyment,  or  an  estate  merely 
expectant  while  she  lived.* 

Of  late  years  tenancy  by  the  curtesy  has  become  practically 
infrequent  in  England  by  reason  of  the  prevalence  of  marriage 
settlements  excluding  such  right.*  In  this  country  it  has  ex- 
isted in  all  of  the  older  States,  but  is  modified  in  some  of  them 
expressly  or  by  implication,  by  late  statutes.  In  Iowa  and 
Indiana,  curtesy  is  expressly  abolished,  and  a  certain  defined 
interest  in  the  wife's  real  estate,  of  the  dower  sort,  goes  to  her 
husband  instead,  by  way  of  inheritance.  In  Texas,  California, 
Louisiana,  and  other  States  where  the  tenure  of  real  estate 
comes  from  the  community  or  civil  law,  rather  than  the  common 
law,  curtesy  is  not  recognized.  In  some  of  the  States  the  right 
of  curtesy  appears  to  be  denied  to  husbands  who  wilfully  neglect 
and  desert  their  wives.  In  most  New  England  States,  and  in 
various  other  parts  of  the  country,  tenancy  by  the  curtesy  is 
expressly  reserved  by  statute.®  It  is  decided  that  curtesy  still 
exists  in  New  York,  though  doubts  were  at  one   time  enter- 

^  1  Washb.  Heal  Prop.  130.  expre&sed  in  order  to  debar  the  hns- 

3  Ihid.  127  et  stq.;  WUliams,  Real  band.      Act    1882   does    not    exclude 

Prop.  8th  ed.  218;  4  Kent,  Com.  27-35.  curteBy  as  a  right.     [1892]  2  Ch.  336. 

ADd  see  Schouler,  Has.  &  Wife,  §§  420-         6  See   statutes  of   different  States 

423.    A  tenancy  by  the  curtesy  initiate  cited  in  1  Washb.  Real  Prop.  258,  and 

is  both  salable  and  assignable.    Briggs  note ;  and  notes  to  4  Kent,  Com.  34. 

r.  Titus,  13  R.I.  136;  Bozarth  v.  Lar-  Statute  provisions  as   to  curtesy  and 

gent,  128  111.  95.  dower  are  frequently  alike.     And  see 

«  See  Todd  v.  Oviatt,  58  Conn.  174.  Schouler,  Hus.  &  Wife,  §  424,  and  ap- 

*  WiUiams,    Real    Prop.     187  ;    1  pendix,  for  changes,  some  of  which  (as 

Washb.  Real  Prop.  129.    Such  excln-  in  Massachusetts  for  instance)  are  very 

sion  by  settlement  should  be  plainly  recent. 
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tained;  and  under  statute  qualifications,  or  indepenaently  of 
them,  curtesy  obtains  in  perhaps  the  majority  of  States.  In- 
deed, curtesy  consummate,  under  the  married  women's  acts,  is 
found  protected,  notwithstanding  the  husband's  usufruct  during 
his  wife's  life  is  taken  away  or  modified.^  In  some  States  under 
the  latest  codes  the  interest  of  the  husband  in  his  deceased 
wife's  real  estate  is  an  absolute  one  in  fee;^  or  curtesy  is 
conferred  regardless  of  the  birth  of  a  child.® 

§  203.  Husband's  Claims  against  Wife's  Real  Estate  ;  Improve- 
ments, &c.  —  Inasmuch  as  the  husband's' interest  in  his  wife's 
lands  is  limited  to  the  usufruct  as  a  life  tenant,  and  Anglo- 
Saxon  policy  has  been  that  landed  property  should  descend  to 
one's  blood  relations,  whatever  its  comparative  disregard  for 
things  personal,  it  follows  that  all  claims  presented  by  the  hus- 
band against  his  wife's  real  estate,  after  her  death,  in  relation  to 
such  property,  will  be  closely  scrutinized.  Thus  it  has  been 
held  that  he  cannot  claim  reimbursement  for  moneys  paid  in 
settling  controversies  in  regard  to  the  title  of  his  wife's  real 
estate.*  So  the  general  rule  is  strict  as  regards  improvements 
made  by  the  husband  upon  his  wife's  real  estate  where  he  seeks 
allowance.^ 


1  Porch  V.  Fries,  3  C.  E.  Green,  204 ;  264  ;  1  Wa«hb.  Real  Prop.  281.    Sev- 

Lynde  v.  McGregor,  13  Allen,  182.  eral  cases  of  this  sort  have  come  before 

<  Hooper  r.  Howell,  52  Ga.  315;  1  our  own  courts  quite  recently,  the  claims 

Washb.  129.  being  usually  presented  after  the  wife's 

s  1  \Va.«iib.  129;  Elliott  i;.  Teal,  5  death;  and  this  principle  has  been  rig- 
Sawyer,  249.  idly  applied,  though  doubtless  occasion- 

*  CampbeU  v.   Wallace,   12  N.   H.  ing  in  some  instances  positive  hardship 

362;  Burleigh  r.  Coffin,  2  Post.   118.  and  wrong.    Burleigh  v.  Coffin,  2  Post. 

And  see  Warren  v.  Jenuison,  6  Gray,  118;  White ».  Hildreth,  32  Vt.  265 ;  Bre- 

659.    But  see  2  Story,  K(|.  Jur.  §  1023 ;  vard  v.  Jones.  JSO  Ala,  221 ;  Washburn 

Pitt  V.    Pitt,    1    Turn.   &  Russ.   180;  v.  Sproat,  16  Mass.  449.    See  also  Schou- 

Shrewfibury  ».  Shrewsbury,  1  Ves.  Jr.  ler,  Hus.  &  Wife,  §425;  113  Mo.  27. 

2S3  ;  Jenness  v,  Kobinson,  10  N.  H.  218.  Where  husband  and  wife  joined  in  a 

^  The  English  doctrine  is,  that  if  lease  of  })roperty  in  which  the  wife  had 

the  husband  erects  buildings  upon  his  only  a  life  tenancy  with  the  husband 

wife's  lands,  or  otherwise  makes  per-  after  her  death  to  become  the  owner, 

manent  improvements  thereon,  expend-  the  lease  as  to  the  wife  ended  at  her 

ing  his  own  money  for  such  purpose,  death.    133  Penn.  St.  474. 
the  presumption  is  that  he  intended  the 

expense  for  his  wife's  benefit,  and  he  Concerning  the  mils  of  married  women, 

rannot  recover  for  it.     1  Roper,  Hus.  &  the  law  of  which  is  greatly  affected  by 

Wife,  54;  Campion  v.  Cotton,  17  Ves.  recent  statutes  which  tend  to  place  hus- 
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CHAPTEK  XVI. 

DEATH    OF    THE    HUSBAND;     EIGHTS    AND     LIABIUTIES     OF    THE 

SURVIVING    WIFE. 

§  204.  Widow's  Right  to  AdminiBter.  —  On  the  dissolution 
of  a  marriage  by  the  death  of  the  husband,  the  widow  is  usually 
selected  to  administer  upon  his  estate,  provided  she  be  willing 
and  competent  to  take  the  trust.  But  her  right  of  administra- 
tion on  her  husband's  estate  is  not  co-extensive  with  that  of 
the  husband  on  her  estate.  For  in  the  one  instance  the  hus- 
band is  to  be  preferred  to  all  others ;  whereas,  in  the  other, 
administration  may  be  granted  by  the  court,  at  discretion,  either 
to  the  widow  alone,  or  to  the  next  of  kin,  or  to  both  together.^ 
This  is  the  law  in  England,  and  the  same  prevails  generally  in 
this  country,  under  the  statutes  of  the  different  States.* 

band  and  wife  on  a  mutual  footing,  and  Stra.  552 ;   Macq.  Hus.  &  Wife,  145 ; 

enlarge  the  wife's  capacity  in  equity  Case  of  Williams,  3  Hag.  Ecc  217. 

to  make   testamentary  disposition    of  See  Goods  of  Ihler,  L.  R.  3.P.  &  D.  50, 

her   separate    estate,    see,    at   length,  as  to  right  of  a  widow,  haying  lived 

Schonler,  Hus.  &  Wife,    §§  457-470,  separate  from  her  husband,  to  admin- 

and  appendix.    So,  too,  as  to  a  wife's  ister. 

testamentary  appointment  in  execution         ^  2  Kent,  Com.  410,  411,  and  notes, 

of  a  power,    lb.  §  470.    The  husband's  But  by  the  New  York  Statute  (voL  2, 

assent  has  been  an  important  element  p*  74,  Rev.  Stats.),  the  widow  and  next 

in  such  cases  until  quite  recently.    lb.  of  kin  are  designated.     Grant  of  ad- 

§  458.    And  see  Schonler,  Wills,  Fart  ministration  revoked,  where  it  appeared 

II.  c.  3.  that   the    marriage    under    which    E. 

The  marriage  of  a  woman  was  for-  claimed  to  be  widow  was  void.    O'Gara 

merly  deemed  a  revocation  of  her  wiU  v.  Eisenlohr,  38  N.  Y.  296.    And  see 

executed  while  single,  while  marriage  Mack  v.  State,  63  Ala.  138 ;  Schonler, 

and  the  birth  of  a  child  was  the  rule  Executors,  §§  99,  106,  126. 
applied    to    a    man.    Recent    statutes         As  to  administration  de  bonis  non  of 

tend  to  place  the  spouses  on  an  equal  the  husband's  estate,  where  the  widow 

footing  in  this  respect;  so,  too,  in  the  took  out  administration,  carried  on  her 

disability  of  one  spouse  to  dispose  abso-  late  husband's  business,  and  then  died 

lutely  by  will  to  the  prejudice  of  the  intestate  and  insolvent,  see  Fairland  v. 

other,  preserving  some  reciprocal  con-  Percy,  3  P.  &  D.  217.    And  see,  gen- 

Btraints,  which  is  sound  policy.    Schou-  erally,  Widgery  v.  Tepper,  5  Ch.  D. 

ler,  Hus.  &  Wife,  §§  442,457.    And  see  516.    Widow  was  refused  administra- 

Schouler,  Wills,  §§  424-426 ;  3  Jarm.  tion  where  she  had  left  her  husband  and 

Wills,  5th  Am.  ed.  783.  lived  apart  without  good  cause.     126 

^  1  Salk.  36 ;  11  Yin.  Abr.  92;  Anon.  Penn.  St.  341. 
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§  205.  Widow's  DistributiTe  Share  in  Personalty.  —  Under 
the  English  statute  of  distributions,  22  &  23  Gar.  II.  c.  10,  the 
widow  surviving  her  husband,  who  deceased  intestate,  is  entitled 
to  one  third  of  the  personal  property  which  remains  after  pay- 
ment of  the  husband's  debts,  while  the  remaining  two  thirds 
go  to  the  children  or  their  representatives.^  The  widow's  share 
is  not  unfrequently  termed  her  "thirds,"  or  incorrectly  her 
"thirds  of  personal  estate  at  common  law."^  The  statute 
further  provides  that  when  the  husband  dies  intestate,  leaving 
a  widow  only  and  no  lineal  descendant,  the  widow  is  entitled 
to  a  moiety,  or  half  of  his  personal  estate,  and  the  other  half 
goes  to  the  husband's  next  of  kin.  When  there  are  no  next  of 
kin,  the  widow  is  not  entitled  to  the  whole  of  her  husband's 
personal  estate ;  but  one  half  belongs  to  her,  and  the  other  half 
goes  to  the  orown.*  Here,  too,  the  wife's  right  is  not  co-equal 
with  that  of  her  husband :  for  he  surviving  her  takes  the  whole 
of  her  personal  estate ;  while  she  surviving  him  cannot  in  any 
event  be  entitled  to  more  than  one  half  of  his  personal  estate, 
even  though  the  estate  consisted  wholly  of  property  which  be- 
longed to  her  before  marriage.  It  is  held  that  the  widow  of  a 
deceased  child  cannot  take  as  a  representative  of  such  child 
under  the  statutes  of  distribution.^  The  husband  and  wife,  by 
a  marriage  settlement,  may  exclude  one  another  from  all  bene- 
fits by  way  of  distribution  in  their  respective  estates,  other 
provisions  having  been  substituted  by  way  of  recompense.*^  In 
this  country  the  statute  of  Charles  II.  is  at  the  basis  of  our 
legislation  regarding  the  estates  of  intestates,  though  modifica- 
tions are  frequently  to  be  met  with.® 

It  is  held  that  a  bequest  to  the  wife  by  the  husband,  in  full 
of  her  legal  claims,  is  no  bar  to  her  right  to  a  distributive  share 
in  a  lapsed  bequest.^    So  acts  of  the  husband  during  his  life- 

1  2  Bl.  Com.  515,  516.  *  Price  v.  Strange,  6  Madd.  161. 

■  See  Lord  Cottenham,  in  Gnrley  v,         *  Earl  of  Buckinghamshire  v,  Drury, 

Gnrley,  6  CI.  &  Fin.  741 ;  Macq.  Has.  2  Eden,  60. 
and  Wife,  146.  <>  See  2  Kent,  Com.  11th  ed.  427,428. 

»  2  Bl.  Com.  515,  516 ;  2  Kent,  Com.  and  notes ;    Schouler,    Has.    &  Wife, 

427  ;  Cave  v.  Roberts,  8  Sim.  214.    In  §  427,  and  appendix,  as  to  these  changes 

certain  localities  of  England  a  different  in  different  States. 
role  prevails;  the  local  cnstoms  con-         '^  Garthshore^t*.  Chalie,  lOVes.  Jr.  1. 

tinning  in  force.    2  BL  Com.  518.  Bat  see  Wright  v.  Fearis,  3  Swanst.  181. 
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time,  committed  for  the  purpose  of  defrauding  the  wife  of  her 
distributive  share  in  his  personal  estate  after  his  decease,  have 
sometimes  been  set  aside  in  equity.^  But  no  voluntary  gift  of 
the  husband  made  during  his  life  to  a  third  party  constitutes  of 
itself  a  fraud  upon  his  eventual  widow.^ 

§  206.  Widow's  Walvor  of  Provision  of  Will.  —  The  wife's 
privilege  is  carried  even  farther  in  Massachusetts  and  various 
other  States,  by  a  statute  which  permits  the  widow  to  waive  a 
provision  made  for  her  by  her  husband's  will,  and  thereupon  to 
take  such  portion  as  the  law  would  have  given  her  had  he  died 
intestate.^  But  this  privilege  is  accorded  with  some  restrictions 
as  to  the  full  amount  to  be  allowed  her.*  The  right  on  her  part 
becomes  complete  upon  her  formal  renunciation  of  the  provi- 
sions under  the  will,  without  any  surrender  of  property  under 
the  will.^  But  her  election  must  be  strictly  made  within  the 
time  designated  by  statute.^  And  it  is  to  be  inferred  that  the 
right  of  election  is  personal  to  herself,  and  cannot  be  exercised 
by  her  representatives  or  kindred  after  her  death  J 

§  207.  Widow's  Allowance. — Another  liberal  provision  made 
by  the  legislatures  of  some  American  States  is  that  known  as  the 
widow's  allowance.  This  is  a  reasonable  sum,  such  as  the  Court 
of  Probate  may  order,  as  necessaries  to  the  widow  for  herself 
and  the  family,  or,  if  there  be  no  widow,  to  the  minor  children. 
The  allowance  is  set  apart  as  something  superior  to  the  claims 
of  general  creditors,  and  is  even  preferred  to  the  expenses  of 

1  Hayg  V.   Henry,  1  Md.  Ch.  337.  band  now  has  a  corresponding  right  of 

Cf.  Padfield  v.  Padfield,  78  111.  16.    And  waiver  under  his  wife's  will.    Schooler, 

see  Schoaler,  Has.  &  Wife,  §  428.  Hub.    &  Wife,  §  206 ;    §  203,    note ; 

'^  Lines  v.  Lines,  142  Fenn.  St.  149.  Schooler,  Wills,  §§  424-426. 
Here  it  is  strenooosly  maintained  that         ^  Crozier's    Appeal,    90  Penn.    St. 

a  husband's  control  of  his  own  property  384 ;  Register  v.  Hensley,  70  Mo.  189 ; 

is  absolute  daring  his  life,  so  that  a  In  re  Wilber,  52  Wis.  295. 
widow's  rights  attach  only  to  what  he         *  Register  r.  Hensley,  70  Mo.  189. 
leaves  at  his  death.    lb,  •  Waterbory  v.  Netherland,  6  Heisk. 

>  Mass.  Stats.  1861,  c.  164;  Firth  v.  512.    Here  she  had  relied  on  the  legal 

Denny,  2  Allen,  468  ;  Towle  v.  Swasey,  advice  of  the  execotor. 
106  Mass.  100.    Similar  statutes  are  in         ^  So  held  in  Crozier's   Appeal,  90 

force  in  other  States.    White  v.  Dance,  Fenn.  St.  384.    Otherwise  in  Indiana. 

53   ni.   413;   Stockton  v,  Wooley,   20  Bratney  v.  Curry,  33   Ind.  339.      In 

Ohio  St.  184;  Arrington  r.  Dortch,  77  Massachosetts  the  right  is  treated  as 

N.  C.  367 ;   Commings  v.  Commings,  personal  to  the  widow. 
51  Mo.  261.    In  some  States  the  has-  *   • 
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admiuistration,  funeral,  aud  last  illness  of  the  husband.^  The 
amount  is  at  the  discretion  of  the  court ;  and  where  the  hus- 
band has  died  insolvent,  leaving  few  assets,  it  is  not  uncommon 
for  the  whole  of  the  personal  property  to  be  thus  awarded  to 
the  widow,  whereby  is  afforded  an  expeditious  means  of  settling 
perplexing  little  estates.^  But  though  such  an  award  may  dis- 
i-egard  the  husband's  general  creditors,  it  cannot  displace  a  law- 
ful lien  or  incumbrance,  but  applies  only  to  what  may  specifically 
remain  after  satisfying  the  security.^ 

§  208.  "Widow's  Paraphernalia.  —  The  widow's  paTaj>hernalia 
is  a  species  of  property  recognized  at  the  common  law,  though 
borrowed  from  the  civilians.  It  consists  of  such  articles  of 
wearing  apparel,  personal  ornament,  and  personal  convenience 
as  are  suitable  to  a  wife's  rank  and  degree,  and  such  as  she  con- 
tinued to  use  during  the  marriage.*  The  term  paraphernalia  is 
derived  from  tlie  Greeks,  and  transmitted  to  England  through 
the  civil  law.  But  while  the  wife's  paraphernalia  at  the  civil 
law  resembled  what  we  call  the  wife's  separate  property,  the 
word  itself  has  a  more  limited  signification  in  England  and 
America,  being  confined  to  personal  necessaries  or  ornaments, 
and  having  no  possible  application  to  real  estate.^  The  com- 
mon-law doctrine  of  paraphernalia  is  this :  that  the  suitable 
ornaments  and  wearing  apparel  of  a  married  woman,  which  she 
had  at  the  time  of  her  marriage,  or  which  come  to  her  through 
her  husband  before  or  during  coverture,  remain  his  personal 
property  during  his  life,  and  he  may  sell  and  dispose  of  them 

1  Semhie,  this  statnte  allowance  is  fied  "something  over  and  above  her 

intended  for  temporary  necessity  only,  dower ; "  whereas,  as  a  late  English 

155  Mass.  141.  writer  observes,  it  really  meant  some- 

*  Schouler,  Hns.  &  Wife,  §  430 ;  thing  of  her  own,  not  surrendered  by 
Schonler,  Executors,  §§  448-457.  She  her  at  her  marriage ;  something  ro- 
may  debar  herself  by  marriage  settle-  served  and  kept  back  from  the  dos,  or 
ment  from  asserting  any  such  claim  fortane,  which  she  brought  her  husband, 
against  her  husband's  estate  as  well  as  Macq.  Hus.  &  Wife,  152.  "Dowry'' 
any  distributive  right.  See  §  183;  cf.  may  have  been  the  word  intended  by 
1 13  III.  461 .  Blackstone.    See  Schouler,  Hus.  &  Wife, 

*  King  V.  Goodwin,  130  Hi  102;  §§  342,  343,  431.  In  lie  Harrall,  31 
16  Col.  431.  N.  J.  Eq.   101,  the  word   "parapher- 

^  2  Bl.  Com.  436 ;  Macq.  Has.  &  nalia  "  appears  to  be  used  as  synonymous 
Wife,  147.    See  §  160,  mpra.  with  **  separate  estate,"  ornaments,  &c. 

'  Blackstone  says  the  word  signi- 
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during  his  life  ;  but  such  as  remain  at  the  time  of  his  death  be- 
long  thenceforth  to  her  absolutely  as  her  paraphernalia}  It 
seems  that  he  may  even  give  them  away  while  coverture  lasts 
•  in  the  exercise  of  his  marital  rights.  For  the  loss  thereof  the 
wife  cdnnot  sue  alone,  but  the  husband  sues  as  for  his  own 
property.^  But  he  certainly  cannot  bequeath  them  to  his  wife ; 
nor  on  principle  dispose  of  them  as  donatio  causa  mortis.^ 

Paraphernalia  are  therefore  to  be  distinguished  from  the 
wife's  separate  property,  which  we  have  considered,  inasmuch 
as  her  rights  are  perfected  only  when  she  becomes  a  widow ; 
while  the  property  is  alienable,  not  by  herself,  but  by  her  hus- 
band during  his  life.^  Such  gifts  from  the  husband  are  further 
to  be  distinguished  from  gifts  bestowed  solely  upon  the  wife  by 
her  father,  or  by  a  relative,  or  even  by  a  stranger.  For  in  the 
latter  instance  they  would  be  deemed  gifts  to  her  separate  use  ; 
and  then,  if  received  with  the  husband's  consent,  neither  he  nor 
his  creditors  could  afterwards  dispose  of  them.^ 

1  Tipping  V.  Tipping,  1   P.   Wms.  TUeacan  ».  Wilson,  43  Me.  186.    A"ne- 

730;  1  Rolle,  911,  L.  35;  Com.  Dig.  essarj  bed "  is  paraphernal.    See  Com. 

Baron  &  Feme,  Paraphernalia ;  Macq.  Dig.  Baron  &   Feme,    Paraphernalia. 

Has.  &  Wife,  147,  148 ;  State  ».  Hays,  Jewels  purchased  by  the  husband,  and 

21  Ind.  288.    See  Rawson  u.  Pennsjl-  worn  by  the  wife  with  her  other  orna- 

▼ania  R.  R.  Co.,  48  N.  Y.  212.  ments,  it  is  said,  become  \iQT  parapher* 

3  Hawkins  v.  Providence  R.,  119  na/tVz,  in  absence  of  evidence  to  the  con- 
Mass.  596 ;  McCormick  v.  Penn.  Cen-  trary ;  while  family  jewels,  by  merely 
tral  R,  49  N.  Y.  303.  being  worn  by  the  wife,  do  not.    Jei^ 

8  2  Bl.  Com.  436;  Noy's  Max.  Ch.  voise  v  Jervoise,  17  Beav.  566      Where 

49.  a  piece  of  jewelry,  in  possession  of  the 

^  Cro.  Car.  344 ;  Com.  Dig.  Baron  husband  at  the  time  of  marriage  as  an 
&  Feme,  Paraphernalia.  The  parapher-  heirloom,  is  greatly  enhanced  in  value 
nalia  difter  also  from  the  wife's  pin-  by  adding  new  diamonds,  and  is  then 
money.  Supra,  §§  160,  161.  Married  given  to  the  wife  to  wear,  though  he- 
women's  acts  may,  of  course,  render  the  queathed  to  his  heirs,  the  rule,  as  laid 
wife's  clothing,  jewelry.  &c.,  absolutely  down  by  Lord  Chancellor  Macclesfield, 
her  own.     See  supra,  c.  9.  is  to  separate  the  new  diamonds  after 

^  2  Story,  Eq.  Juris.  555.     Mere  or-  the  husband's  death,  and  bestow  them 

naments   for  a  parlor  are  not    to  be  upon  the  widow  as  her  pnraphemaHa^ 

treated  as  paraphernal  property.    Gra-  leaving  the  heirs  to  enjoy  the  residue, 

ham  V.  Londonderry,  3  Atk.  393.    Nor  Calmady  v.  Calmady,  11  Vin.  Abr.  181, 

can  articles  be  claimed  as  such  which  182.     And  the  old  books  say  that  if 

are,  in  fact,  heirlooms.     Calmady  v.  the  husband  delivers  cloth  to  his  wife 

Calmady,  11  Vin.  Abr.  181,  182.    But  for  her  apparel,  and  dies  before  it  is 

a  gold  watch   worn    by  the  wife  of  made  up,  she  shall  have  the  cloth.     1 

one  who  maintains  a  fair  social  posi-  Rolle,  911,  L.  35;  Com.  Dig.  Baron  & 

tion  may  be  treated  as  paraphernal.  Feme,  Paraphernalia.      The    question 

316 


CHAP.  XVL]  surviving  WIPE'S  EIGHTS.  §  208 

Paraphertialia  would  seem  to  be  so  far  personal  to  the  widow 
that,  if  not  claimed  by  her  during  her  lifetime,  they  cannot, 
after  her  death,  be  demanded  by  her  executor  or  administrator. 
Accordingly,  it  is  held  that  if  the  husband  should  bequeath 
them  to  her  for  life,  and  then  over,  and  she  should  make  no 
election  to  have  them  as  her  paraphernal  goods,  her.  represen- 
tative after  her  decease  would  be  excluded.^  But  in  a  modem 
English  case,  not  only  was  the  committee  of  the  widow,  being 
a  lunatic,  permitted  to  elect  in  her  stead  while  she  remained 
alive ;  but  upon  her  subsequent  death,  her  next  of  kin  were 
allowed  to  come  in  and  choose  whether  to  take  the  parapher- 
Tialia  or  the  benefits  given  her  under  her  husband's  will ;  and, 
upon  their  choice  of  the  former,  an  order  in  chancery  was  made 
accordingly.^ 

The  wife's  paraphernal  property  is  subject  to  her  husband's 
debts  during  his  life ;  for  in  truth  it  is  not  then  her  property  at 
all.^  Nor  can  she  maintain  an  indictment  against  any  one  who 
steals  it,  while  her  husband  is  alive.*  So,  too,  it  is  liable  for 
his  debts  after  his  death,  when  there  is  a  deficiency  of  assets  in 
the  administrator's  hands.*  But  even  then  her  necessary  cloth- 
ing is  protected ;  for,  in  the  words  of  an  ancient  judicial  reso- 
lution, "  She  ought  not  to  be  naked  or  exposed  to  shame  and 
cold."®  And  in  many  of  the  United  States  there  are  at  the 
present  day  statutes  which  justly  reserve  to  the  widow,  in  any 

of  Talne  is  not  material  in  setting  ofF  weanr  them  on  birthdajs  or  other  suit- 

the  widow's  paraphernalia^  so  long  as  able   occasions.      Graham   v.  London- 

the  articles  are  suitable  to  her  degree,  derry,  3  Atk.  393. 

Ih.;   Macq.  Hus.  &  Wife,  148.    And  *  Macq.  Hus.  &  Wife,  150;  Clarges 

•while  the  modem  cases  which  tnm  on  v.  Albemarle,  2  Vem.  246 ;  Com.  Dig. 

such  questions  are  rare,  especially  in  Baron  &  Feme,  Paraphernalia. 

this  country,  it  cannot  be  doubted  that  ^  In  re  Hewson,  23  E.  L.  &  Eq. 

a  liberal  rule  would  at  this  day  be  283. 

applied  in  the  widow's  favor.  *  Tllexan  v.  Wilson,  43  Me.  186;  1 

As  to  personal  ornaments,  it  seems  Bright,  Hus.  &  Wife,  288. 

to  be  an  important  element  in  the  title,  ^  State  v.  Hays,  21  Ind.  288. 

that  the  wife  should  be  seen  to  wear  ^  2  Bl.  Com.  436 ;    Macq.   Hus.  & 

them  at  intervals.    Particularly  is  this  Wife,  147,  149;  Snelson  v.  Corbet,  3 

true  where  the  husband  kept  them  in  Atk.  369 ;  Howard  v.  Menifee,  5  Pike, 

bis  own  possession;   for  otherwise    it  668;  Kidont  d.   Earl  of  Plymouth,  2 

might  be  sud  that  he  never  gave  them  Atk.  104. 

to  her.    But  it  is  enough  to  establish  *  1  Holle,  911,  L.  35,  cited  in  Macq. 

her  claim  that  he  had  allowed  her  to  Hus.  &  Wife,  147. 
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event,  necessaries  in  the  house  at  the  time  of  her  husband's 
death,  and  the  ornaments  and  clothing  of  herself  and  children.^ 
If  a  husband  pawn  his  wife's  paraphernalia  as  collateral  secu- 
rity for  money  borrowed,  and  give  power  to  the  lender  to  sell 
for  a  sum  certain  during  his  absence,  this  will  not  be  deemed 
an  absolute  alienation,  but  shall  stand  as  a  pledge  redeemable 
by  the  widow ;  and  if  the  husband  have  left  suflRcient  to  redeem 
(after  payment  of  all  his  debts),  she  is  entitled,  under  the  rules 
of  equity,  to  have  the  redemption  money  raised  out  of  his  per- 
sonal estate.^  But  creditors  must  first  be  satisfied  in  all  cases ; 
though  the  widow's  right  in  respect  to  such  property  is  superior 
to  that  of  any  legatee  of  the  husband.^ 

§  209.  Equity  of  Redemption  and  Exoneration  in  Mortgages. 
—  We  have  already  observed  that  a  wife  may  join  with  her 
husband  in  executing  a  mortgage  of  her  general  real  estate  as 
security  for  his  debts,  and  that,  if  this  mortgage  be  properly 
foreclosed,  and  equities  of  redemption  barred,  her  right  to  the 
real  estate  is  gone.*  We  have  also  seen  that  the  wife's  separate 
real  estate  maybe  thus  encumbered.**  Yet  the  courts  have  gone 
as  far  as  they  consistently  could  in  upholding  the  wife's  title 
under  such  circumstances,  and  in  allowing  her  all  the  privi- 
leges of  a  surety.*  In  the  first  place,  they  favor  her  right  to 
the  equity  of  redemption  as  against  her  husband ;  in  the  second 
place,  they  allow  exoneration  or  reimbursement  from  her  hus- 

1  See  Mass.  Gen.  Stats,  c.  96,  §§  4,  come  to  hand  afterwards,  the  wife's 

5 ;  Ginochio  i;.  PorceUa,  3  Bradf.  Snr.  claim  is  gone.    Ih. 
277.  Letters  written  to  a  wife  bj  a  former 

^  Graham  v.  Londonderry,  3  Atk.  husband  belong  to  her  and  not  to  hiA 

393.    In  Re  Harrall,  31  N.  J.  Eq.  101,  estate;  and  her  own  gift  of  them  is 

this  same  rule  is  applied  in  eqnitj  to  valid  as  against  the  executor  of  such 

the  guardian  of  a  lunatic  husband,  who  estate  or  her  second  husband.    Grigsbj 

pawned  the  wife's  jewels,  while  sane,  to  v.  Breckenridge,  2  Bush,  480.    And  see 

pay  his  personal  expenses,  the  lunatic's  64  Vt.  450.      See,  further,   Schonler, 

estate  being  ample.    Here  the  lunatic  Hus.  &  Wife,  §  432,  as  to  appropriating 

was  stiU  alive,  which  makes  the  case  real  estate  to  pay  debts,  before   the 

somewhat  anomalous ;  though,  semblCf  paraphernalia  can  be  taken, 
a  wife's  ornaments  were  here  treated         *  See  supra,  §  94,  and  cases  cited, 
as  her  separate  property.  ^  Supra,    §§    137,   152,    and    cases 

8  lb. ;  Tipping  v.  Tipping,  1  P.  Wms.  dted. 
729 ;  Ridout  v.  Earl  of  Plymouth,  2  Atk.         ®  As  to  these  privileges,  see  supra, 

104  ;  Burton  v.  Pierpont,'2  P.  Wms.  80.  §§  137,  152. 
And   even  though    contingent  assets 
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band's  estate^  after  his  death,  where  the  assets 'prove  sufficient 
for  that  purpose,^ 

To  the  wife  also  belongs  the  right  in  equity  to  have  her  es- 
tate exonerated  out  of  her  husband's  personal  and  real  assets. 
This  is  known  as  the  wife's  equity  of  exoneration.' 

§  210.  Controvenies  between  Administrator  and  Widcw. — 
Controversies  between  a  widow  and  her  husband's  administrator 
are  not  unfrequent ;  and  it  is  manifest  that  at  the  common  law 
the  widow's  situation  with  reference  to  personal  property  which 
she  had  brought  with  her  into  the  marriage  state  was  often  ex- 
tremely hard.  But  equity  protects  a  restriction  imposed  on  trust 
funds  for  her  benefit,  even  as  against  her  own  indiscreet  conduct.^ 
Nor  are  instances  wanting  where  a  widow's  Iiasty,  inconsiderate 
and  foolish  acts  with  reference  to  property  rights  acquired  by 
her  in  her  deceased  husband's  estate  have  been  deemed  inopera- 
tive ;  her  distributive  share  and  allowances  being  preserved  for 
her  by  the  courts  as  against  herself,  so  to  speak.^ 

A  widow  must  not  intermeddle  with  her  late  husband's  estate, 
nor  assume  duties  which  properly  devolve  upon  the  execu- 
tor or  administrator.®  And  when  representative  herself  of  her 
husband's  estate,  she  is  fairly  expected  to  enjoy  the  usual  rights 
and  assume  the  usual  responsibilities  pertaining  to  the  office.^ 

§  211.  Widow's  Obligation  to  bury  Husband ;  Her  Rights^  Ac, 

—  The  common-law  obligation  of  the  widow  to  bury  her  deceased 
husband  rests  upon  weaker  foundations  than  the  corresponding 
obligation  of  the  husband.     In  truth  it  seems  somewhat  incon- 

*  See  Rnscombe  v.  Hare,  6  Dow,  1 ;  Trusts,  L.  R.  10  Ch.  D.  490;  Schooler, 
Jackson  o.  Innes,  1  BH.  115.  And  see  Has.  &  Wife,  §§  308, 437 ;  supra,  §§  155, 
Schouler,  Hns.  &  Wife,  §  484.  194. 

3  2  Saund.  177  ;  1  Mod.  290;  Kobin-  *  See  Manll  t;.  Vaoghn,  45  Ala.  134 ; 

son  V.  Gee,  1  Ves.  Sen.  252,  per  Lord  Cammack  v.  Lewis,  15  Wall.  643.    The 

Hardwicke      See    Schouler,    Has.    &  widow  may  make  a  valid  promise  with 

^if&3  §§  274,  435.    The  principle  is  or  without   giving  securitj  to  pay  a 

that    the  wife,  when  mortgaging  her  valid  debt  of  her  husband's  out  of  her 

property  for  her  husband's  debt,  stands  own  separate  means.    140  Penn.  St.  63. 

in  the  position  of  a  surety,  and  there-  ^  Keating  v.  Condon,  68  Penn.  St. 

fore  may  claim  indemnity  from  the  prin-  75 ;  Leach  v.  Prebster,  35  Ind.  415. 

cipal  for  whose    benefit   her  security  ^  See  Ready  v.    Hamm,  46    Miss, 

was  interposed.  422 ;  Fox  v.  Doherty,  30  Iowa,  334  ; 

*  See  e.  g*  Dunn  v,  Lancaster,  4  Moseley  v.  RendeU,  L.  R.  6  Q.'B.  338; 
Bvsih,  581 ;  84  N.  J.  Eq.  82 ;  Allen  v.  158  Mass.  342. 

Allen,    80    Ala.    180;    Be   Peacock's 

819 


§  213  THE  DOMESTIC  BELATIOKS.  [PABT  IL 

perbap3,  the  same  origin :  they  certainly  had  not,  in  all  respects, 
the  same  incidents;  but  both  rights  were  known  in  England 
from  a  very  earjy  period,  and  both  have  remained  with  very 
little  change  down  to  a  recent  date  in  England  and  America. 
Do  veer  gave  the  widow  ohly  a  life  interest  to  the  extent  of  one 
third,  while  curtesy  gave  the  surviving  husband  the  full  life 
interest.  But  on  the  other  hand,  dower  became  absolute  in  the 
widow  when  she  outlived  her  husband,  while  curtesy,  as  we 
have  seen,  never  attached  at  all  unless  the  husband  outlived 
his  wife  and  was  fortunate  enough  to  have  had  a  child  by  her 
besides.  So  that  in  these  respects  the  rights  of  husband  and 
wife,  on  the  whole,  if  not  equivalent,  were  nearly  so.  And  aa 
the  reader  may  have  already  inferred,  the  general  rule  as  to 
descent  of  real  estate  has  been  that,  subject  to  the  widow's 
dower,  the  lands  of  a  husband  descend  to  his  own  heirs ;  while, 
subject  to  the  surviving  husband's  curtesy,  the  lands  of  a  wife 
descend  to  her  own  heirs ;  our  policy  being  to  preserve  real 
estate  in  the  family,  so  to  speak,  of  the  respective  parties 
to  a  marriage,  in  default  of  issue  capable  of  inheriting  from 
both.i 

Dower  is  to  be  defined  as  that  provision  which  the  law  makes 
for  a  widow  out  of  the  lands  or  tenements  of  her  husband.  In 
its  technical  sense  the  word  relates  to  real  estate  only.  It  is 
said  to  be  given  for  her  support  and  the  nurture  of  her  children ; 
but  it  applies,  in  fact,  whenever  she  is  the  survivor,  without 
reference  to  her  actual  circumstances  as  to  means  of  support  or 
the  burden  of  a  family.  Dower  extends  to  all  estates  of  inheri- 
tance which  the  husband  has  held  at  any  period  of  the  cover- 
ture in  his  own  right,  and  which  any  issue  of  hers  might,  if 
born,  possibly  inherit.^ 

The  three  essentials  of  dower  nearly  correspond  with  those  of 
curtesy ;  birth  of  issue,  as  we  have  said,  not  being  requisite  as 
in  the  former  ctise,  and  the  favor  to  productive  marriages  being 
waived  on  her  behalf.  They  are  marriage,  seisin  of  the  hus- 
band, and  his  death.      But  a  careful  comparison  of  the  two 

1  See  1  Washb.  Real  Prop.  127,  147;         «  Co.  Litt.  SO  a ;  2  Bl.  Com,  180;  I 
Jenka  v,  Langdon,  21  Ohio  St.  362.  Washb.  Real  Prop.  146. 
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estates  at  the  old  law  shows  some  inequalities.^  A  wife  or 
widow  is  not  to  be  deprived  of  her  dower  as  a  rule  otherwise 
than  by  her  own  voluntary  act.* 

§  214.  Homestead  Righta.  —  The  homestead  may  properly  be 
considered  in  connection  with  dower ;  for  cdtbough  this  right  is 
not  strictly  personal  to  married  women,  inasmuch  as  it  exists 
for  the  benefit  of  both  wife  and  children,  if  not  for  the  husband 
besides,  while  he  lives,  it  is  an  incumbrance  upon  the  real 
estate  of  the  husband  which  is  generally  released  by  the  wife 
in  connection  with  her  dower.  The  homestead  system  is  of 
recent  origin,  is  peculiar  to  our  American  States,  and  exists  for 
protection  mainly  against  the  husband's  creditors.  The  policy 
on  which  it  rests  —  by  no  means  a  new  one  in  our  legislation  — 
is  that  a  householder  with  a  family  shall  always  have  a  place 
of  shelter  where  legal  process  cannot  reach  him.  While  open 
to  some  serious  objections  as  concerns  the  rights  of  creditors, 
the  homestead  system  is  to  be  warmly  commended  in  respect  of 
the  encouragement  it  affords  to  agriculture,  and  still  more  as 
offering  rewards  for  domestic  fidelity.' 

1  Aa  to  dower,  see  in   general,  1  the  rale  of  yarions  otber  States  bb  to 

Washb.  Keal  Prop.  154  et  seq. ;  Schoa-  equitable  estates  at  least,  like  an  equitj 

ler,  Hub.  &  Wife,  §§  445-455.  of  redemption.    In  several  States  her 

While  the  law  of  dower  has  been  interest  is  treated  as  something  for  the 

gradually  fading  ont  of  sight  in  Eng-  benefit  of  herself  and  children  jointly, 

land,  since  the  English  Dower  Act,  3  In  others,  the  "  thirds "  are  dispensed 

&  4  Will.  IV  c.  105,  limiting  the  inter-  with,  and  a  different  rate  is  fixed.    And 

est,  it  attains  its  fuller  development  in  finaUj,  the  State  of  Indiana  has  set  a 

this  country.    Curiously  enough,  most  good  example,  which  other  States  have 

of  the  modern  cases  on  this  subject  are  followed,  of  abolishing    both    curtesy 

American.     Our   local   statutes    have  and  dower,  and  substituting,  in  behalf 

▼ery'  generaUy    favored    the    widow's  of  husband  and  wife,  an  interest  in  fee 

rights,  and  unless  she  has  joined  her  in  one  another's  real  estate,  remaining 

husband  in  his  conveyances  during  his  at  decease,  on  principles  analogous  to 

life,  or  statutes  restrain  her  rights,  she  the  descent  and  distribution  of  personal 

may  usually  assert  the  privilege  at  hjs  property  of    intestates ;    thus  placing 

death.     But  dower  is  found  a  great  both  sexes  on  the  mutual  footing  of 

inconvenience    in    an    age   when  real  justice,  and  treating  lands  and  personal 

estate  passes  from  hand  to  hand  as  an  estate  as  subject  to  corresponding  rales, 

article  of  commercial  traffic ;  and  legis-  Schouler,    Hus.  &  Wife,    §  455,    and 

latares  show  some  disposition  to  get  appendix. 

rid  of  it  entirely,  together  with  curtesy.         >  See  Sloan  r.  Williams,   138   HI. 

In    New   York    the  widow  can    only  43. 

claim  her  dower  out  of  lands  of  which         '  See  1  Washb.  Real  Prop.  4th  ed. 

her  husband  died  seised ;  and  such  is  342  et  seq.,  where  this  system  is  detailed. 
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§  214  a,  Bimultaneoiis  Death  of  Husband  and  Wife ;  Owner- 
ship of  Fund.  —  Where  husband  and  wife  die  simultaneously, 
or  nearly  so,  and  their  personalty  is  found  in  one  receptacle,  to 
which  both  had  access,  and  nothing  shows  how  much  each  con- 
tributed to  the  fund,  the  modem  inclination  is  to  consider  it  as 
owned  by  them  in  equal  shares.^ 


CHAPTER  XVII. 

SEPARATION  AND  DIVORCE. 


§215.  Deed  of  Separation;  Oeneral  Doctrine.  —  Separation 
is  that  anomalous  condition  of  a  married  pair  which  involves  a 
cessation  of  domestic  intercourse,  while  the  impediments  of 
marriage  continue.  Either  from  choice  or  necessity,  as  the  case 
may  be,  they  throw  aside  the  strong  safeguards  of  a  home  and 
mutual  companionship ;  they  forfeit  their  most  solemn  obliga- 
tions to  protect,  love,  and  cherish  through  life ;  they  continue 
united  in  form  and  divided  in  fact.  The  spirit  of  the  contract, 
all  that  dignifies  and  ennobles  it,  is  gone ;  but  the  letter  remains. 
Both  parties  submit,  in  some  degree,  at  least,  to  the  degradation 
of  public  scandal ;  they  are  cast  loose  upon  the  world  without 
the  right  to  love  and  be  loved  again ;  the  thought  of  kindling 
fresh  flames  at  the  altar  of  domestic  happiness  is  criminal ;  and 
deprived  of  the  comfort  and  support  of  one  another,  finding  in 
society  at  best  but  timid  sympathy  and  consolation,  the  moral 
character  must  be  strong,  and  doubly  so  must  be  that  of  the 
wife,  that  each  may  buffet  with  success  the  tide  which  bears 
onward  to  destruction.  Such  a  state  of  things  no  public  policy 
can  safely  favor ;  but  the  law  sometimes  permits  it,  if  for  no 
other  reason  than  that  an  adequate  remedy  is  wanting  to  check 
or  to  prevent  the  evil ;  and  hence  it  may  be  thought  more 
expedient  for  the  courts  to  enforce  such  mutual  contracts  of  the 
unhappy  pair  as  mitigate  their  troubles,  than  to  dabble  in  a 
domestic  quarrel  and  try  to  compel  unwilling  companionships. 

1  Bergen  v.  Van  Liew,  36  N.  J.  Eq.  637. 
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This  we  conceive  to  be  the  rightful  position  of  the  English 
and  American  equity  courts  whenever  they  see  fit  to  enforce 
separation  agreements.  Some,  to  be  sure,  are  disposed  to  cany 
the  argument  further.  Thus,  recent  English  writei-s  of  much 
repute  refer  to  the  fact  that  divorces  from  bed  and  board  are 
often  granted  in  that  country,  and  hence  conclude  that  it  is 
reasonable  for  the  married  parties  themselves  to  compromise 
litigation,  save  court  fees,  and  avoid  public  notoriety,  and  there- 
fore to  agree  to  live  apart,  just  as  though  the  court  had  entered 
a  decree  for  that  purpose.^  But  this  argument  proves  too 
much ;  for  if  marriage  and  divorce  are  matters  for  private  com- 
promise, like  ordinary  contracts,  why  should  not  the  discon- 
tented pair,  upon  just  cause,  agree  to  unloose  the  yoke  altogether  ? 
Why  should  they  not  sometimes  obtain  divorce  from  the  bonds 
of  matrimony  by  collusion  and  default,  and  thus  take  the  readi- 
est means  of  avoiding  scandalous  and  expensive  suits?  One 
shrinks  from  such  conclusions.  In  fact,  divorce  laws  do  not 
belong  to  the  parties  themselves,  but  to  the  public ;  government 
guards  the  sanctity  of  marriage,  just  as  it  demands  the  duty  of 
allegiance ;  only  that  perhaps  its  policy  cannot  be  enforced  in 
the  one  case  as  well  as  the  other.  It  is  because  marriage  is  not 
on  the  footing  of  ordinary  contracts,  that  husband  and  wife 
cannot,  on  principle,  compromise,  arbitrate,  or  modify  their 
relationship  at  pleasure.  Furthermore,  the  above  argument 
would  seem  to  suggest  that  where  a  complete  divorce,  instead 
of  divorce  from  bed  and  board,  is  attainable,  deeds  of  separa- 
tion would  not  hold  good;  nor,  again,  where  parties  separate 
for  causes  which  do  not  even  justify  divorce  from  bed  and 
board;  neither  of  which  positions  is  sustained  by  the  actual 
decisions. 

§  216.  The  Same  8ab]eot;  English  Rule. — Lord  Eldon  was 
of  the  opinion  that  a  settlement  by  way  of  separate  mainte- 
nance, on  a  voluntary  separation  of  husband  and  wife,  was 
against  the  policy  of  the  law  and  void.  The  ground  of  his 
opinion  was  that  such  settlements,  creating  a  separate  mainte- 
nance by  voluntary  agreement  between  husband  and  wife,  were 

^  Macq.  H118.  &  Wife,  324  et  seq.  See  also  Jacob,  n.,  to  Roper,  Hob.  & 
Wife,  277 ;  Peachev,  Mar.  Settl.  647. 
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in  their  conseqaences  dedtractive  to  the  indkeoluble  nature  and 
the  sanctity  of  the  marriage  contract;  and  he  considered  the 
question  to  be  the  gravest  and  most  momentons  to  the  puUic 
interest  that  could  fall  under  discussion  in  a  court  of  justice.^ 
But  in  England  final  and  complete  dissolution  of  marriage  was, 
until  quite  recently,  attainable  only  by  act  of  Parliament  And 
this  method  of  procedure  was  found  so  difficult,  expensive,  and 
uncertain,  that  peirties  who  could  not  live  peaceably  together 
were  led  to  consider  some  lesser  means  of  mitigating  their  mis- 
fortune. To  be  sure  the  eccle^astical  courts  awarded  sentences 
of  divorce  fix)m  bed  and  board ;  but  these  merely  discharged  the 
parties  from  the  duty  of  cohabitation,  permitting  them  to  come 
together  afterwards  if  they  should  so  choose ;  and  therefore,  as 
a  writer  observes,  these  sentences  "  did  not  often,  it  must  be 
owned,  repay  the  pains  bestowed  in  obtaining  them."*  The 
English  ecclesiastical  courts  steadily  refused,  moreover,  to  recog- 
nize separation  deeds.^  Such  a  policy  seems,  however,  to  have 
turned  husband  and  wife  to  their  own  devices  for  effecting  the 
same  result,  with  less  delay  and  annoyance,  and  in  order  to 
adjust  more  completely  those  property  arrangements  which 
never  could  be  forgotten  in  their  misery.  Deeds  of  settlement, 
trusts,  and  the  intervention  of  the  equity  courts  readily  fur- 
nished a  plan  of  operations ;  and  the  ubiquitous  conveyancer 
appeared  once  more  upon  the  stage  to  open  the  way,  through 
dubtle  refinements,  to  freedom  for  discontented  couples,  and 
emolument  for  himself. 

After  a  prolonged  struggle,  and  in  spite  of  public  policy,  it  is 
therefore  fully  established  at  length  in  England,  as  a  doctrine 
of  equity,  that  deeds  of  separation  may  and  must,  if  properly 
framed,  be  carried  into  execution  by  the  courts.*  They  may 
be  enforced  in  the  common-law  courts  indirectly  through  the 

1  St.  John  V.  St.  John,  II  Ves.  530 ;         <  1  BLsh.  Mar.  &  Dir.  5th  ed.  §  634 ; 

See    Mortimer   v.  Mortimer,  2   Hag.  Mortimer  v,  Mortimer,  2  Hag.   Con. 

Consist.  Rep.  318;  Legard  v.  Johnson,  310;  Smith  t*.  Smith,  4  Hag.  Ec  609. 
3  Yes.  353;    Mercein    r.    People,  25         ^  Wilson  v.  Wilson,   I   Ho.  Lords 

Wend.  77.  Cas.  538 ;  5  Ho.  Lords  Cas.  59 ;  Peaehey, 

>  Macq.   Hns    &  Wife,  326.     See  Mar.  Settl.  620,  and  eases  cited ;  Main^ 

Hope  V,  Hope,  3  Jur.  n.  s.  456;  s.  c  26  Has.  &  Wife,  329. 
L.  J.   Kq.   425;  Peachej,  Mar.  Settl. 
620 ;  H.  V.  W.,  3  Kay  &  Johns.  386, 387. 
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mediam  of  covenants  which  are  entered  into  between  the  hus- 
band and  trustees ;  and  in  equity  specific  performance  will  be 
decreed  where  the  stipulations  are  not  contrary  to  law  nor  in 
contravention  of  public  policy.^  An  agreement  between  hus- 
band and  wife  to  live  apart  is,  perhaps,  void  as  against  public 
policy ;  but  the  husband's  covenant  with  a  third  party  may  be 
valid  and  binding,  although  it  originates  in  this  unauthorized 
state  of  separation  and  relates  directly  to  it.^ 

It  may  seem  strange  that  such  an  auxiliary  agreement  should 
be  enforced,  while  the  principal  agreement  is  held  contrary  to 
the  spirit  and  policy  of  the  law.  Lord  Eldon,  who  strongly 
opposed  the  whole  doctrine  on  principle,  said  that  if  the  ques- 
tion were  res  integra,  untouched  by  dictum  or  decision,  he  would 
not  have  permitted  such  a  covenant  to  be  the  foundation  of  a 
suit  in  equity.'  Sir  William  Grant  appears  to  have  been  the 
first  to  call  attention  to  the  inconsistency  of  the  courts  in  this 
respect;  and  his  remark  has  come  down  through  the  later 
judges  *  Lord  Rosslyn,  however,  hit  upon  the  explanation  that 
an  agreement  for  a  separate  provision  between  the  husband  and 
wife  alone  is  void,  merely  from  the  general  incapacity  of  the 
wife  to  contract ;  ^  an  explanation  which,  we  submit,  is  quite 
unsatisfactory.  The  true  reason  for  the  anomalous  distinction 
appears  to  be  simply  this :  that  contracts  for  separation  are  in 
general  void  as  against  public  policy,  but  that  the  courts  saw 
fit  to  let  in  exceptions  so  far  as  to  enforce  fair  covenants.® 

§  217.  The  Same  Sabjeot;  American  Rule.  —  Deeds  of  sepa- 
ration Were  never  very  common  in  the  United  States.  And 
there  are  at  least  three  very  good  reasons  why  they  should  be 
at  this  day  less  encouraged  than  in  England.  The  first  is  that 
our  legislation  strongly  favors  the  separate  control  of  married 

^  Vansittart  v.  Vanslttart,  2  De  Gex  ^  Legard  v.  Johnson,  3  Ves.  Jr.  3.')2. 
^  Jonee,  249.  See  2  Bright,  Hus.  &  Wife,  306,  n.  by 

*  WorraU  v.  Jacob,    3    Mer.    255;    Jacob. 

Feachey,  Mar.  Settl.  621 ;  Sanders  v.  ^  Under  English  legislation,  not  only 

Bodney,  16  Beav.  211;  Warrender  v.  are  covenants  in  a  separation  deed  en- 

Warrender,  2  CI.  &  Fin.  488.  forced,  but  the  court  has  power  to  vary 

*  Westmeath  v,  Westmeath,  Jac.  them  after  a  dissolution  of  the  mar- 
126;  2  Kent,  Com.  176.  riage.    9  P.  D.  76;  Fearon  v,  Ayles- 

*  See  Jones  r.  Waite,  5  Bing.  361 ;  ford,  12  Q.  B.  D.  539. 
Faunpton  v.  Frampton,  4  Beav.  293. 

827 


§  217  THE  DOMBSTIG  BELATIONS.  [PABT  II. 

women  as  to  their  own  acquisitions,  without  the  intervention  of 
trustees  and  formal  deeds  of  settlement,  thus  dispensing  with 
the  necessity  of  intricate  property  arrangements.  The  second 
is  that  equity,  ecclesiastical,  and  common-law  functions  are 
usually  blended  in  the  same  courts  of  final  appeal,  so  that  a 
State  is  at  liberty  to  adopt  the  precedents  of  the  ecclesiastical 
rather  than  the  modern  equity  tribunals  of  England  for  its 
guidance ;  while  an  American  court,  on  the  other  hand,  could 
not  admit  clearly  the  right  of  parties  to  declare  terms  of  private 
separation,  without  bringing  confusion  and  uncertainty  upon 
its  own  divorce  and  matrimonial  jurisdiction.  The  third  is  that 
sentences  of  divorce  have  been  procured  in  most  of  the  United 
States  with  great  ease,  moderate  expense,  and  little  publicity. 

Early  in  this  century,  Chancellor  Kent  summed  up  authori- 
ties which  showed  that  a  private  separation  was  an  illegal  con- 
tmct,  in  these  emphatic  words:  ''Nothing  can  be  clearer  or 
more  sound  than  this  conjugal  doctrine."  ^  Contrary  to  what 
until  quite  lately  was  the  rule. in  England,  many  of  our  States 
have  never  directly  sanctioned  separation  deeds  at  alL  And 
a  recent  North  Carolina  case  distinctly  maintains  what  ought 
to  and  may  yet  become  the  pronounced  American  doctrine,  — 
that  separation  deeds  are  void  as  against  law  and  public  policy.^ 

Nevertheless  there  are  individual  American  cases,  and  nu- 
merous ones,  where  separation  deeds  have  been  recognized  so 
far  as  to  permit,  and  sometimes  to  require,  parties  to  perform 
such  marital  duties  as  were  incumbent  upon  them,  notwith- 
standing the  fact  of  separation.^  And  the  text-writer  must  still 
further  concede,  however  reluctantly,  that  out  of  a  regard  for 
permitting  married  parties,  who  are  resolved  upon  separation 

^  2  Kent,  Com.  177  n.  bin  r.  Patterson,  16  Md.  179  ;  GriifiD  r. 

2  Collins  V.  Collins,  1  PhiU.  N.  C.  Banks,  37  N.  Y.  621 ;  Joyce ».  McAvoy, 

Eq.  153.    An  agreement  between  bus-  31  Cal.  273  ;  Walkers.  Stringfellow,  30 

band  and  wife,  having  for  its  object  a  Tex.  570 ;    Hitner's  Appeal,  54  Penn. 

dissolution  of  the  marriage,  is  contrary  St.  HO;  Loud  v.  Loud,  4   Bush,  453; 

to  sound  policy,  and  a  note  and  mort-  Dutton  v.  Dntton,  30  Ind.  452 ;  McKee 

gage  executed  in  pursuance  thereof  is  v.  Reynolds,  26  Iowa,  578 ;  Walker  v. 

void.    Cross  V.  Cross,  58  N.  H.  373.  Beal,  3  Cliff.  155 ;   Dapre  v.  Rein,  56 

»  1  Bishop,  Mar.  &  Div.  §  639  e<  «?7.  ;  How.   (N.  Y)   Prac.  228;   Deming  v. 

Schonler,  Hus.  &  \7ife,  §  473;  Good-  Williams,  26  Conn.  226;  Chapman  9. 

rich  V.  Bryant,  4  Sneed,  325 ;  McCub-  Gray,  8  Ga.  341. 
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'without  a  divorce,  to  arrange  decently  for  the  maintenance  of 
wife  and  offspring,  and  for  a  just  mutual  disposition  of  property 
rights,  our  courts  are  in  the  latest  cases  following  the  English 
lead  so  as  to  sustain  the  enforcement  of  whatever  covenants 
might  be  pronounced  fair  in  themselves  on  behalf  of  parties 
separated  or  about  to  separate.  Some  of  these  cases  sustain 
such  covenants  upon  a  suggestion  that,  separation  being  inevi- 
table, they  are  prepared  to  make  the  best  of  it,  not  conceding 
the  support  of  contracts  calculated  to  favor  a  separation  which 
has  not  yet  taken  place  or  been  fully  decided  upon.^  An  un- 
satisfactory distinction  truly,  nor  one  likely  to  afibrd  a  rest- 
ing-place ;  as  though  this  half  countenance  were  not  calculated 
of  itself  to  favor  future  separation ;  and  yet  a  legal  distinc- 
tion, since  it  leaves  the  bickering  parties  where  they  have 
placed  themselves.  It  seems  to  stop  short  of  enforcing  specific 
performance  of  a  written  agreement  for  a  separation  deed,  and 
to  refuse  direct  countenance  to  a  stipulation  that  husband  and 
wife  shall  live  apart  in  time  to  come.^ 

§  218.  The  Same  Subject;  what  CoTenants  are  upheld.  —  An 
indenture  with  the  intervention  of  a  trustee  or  trustees  is  in 
this  country  held  the  safer  soi*t  of  instrument  where  separation 
is  contemplated,  and  such  are  the  deeds  usually  drawn  and  con- 
strued by  our  courts.  It  is  desirable  that  the  husband  and 
trustee  mutually  covenant  together.  But  so  considerably  are 
husband  and  wife  now  emancipated  from  the  need  of  inter- 
mediate parties,  that  a  fair  transaction  of  the  present  nature 
has  been  sometimes  sustained  in  certain  States,  where  no  trus- 
tee at  all  was  interposed.^  This  cannot  be  affirmed  of  all,  nor 
of  most  of  the  United  States ;  ^  nor  can  such  a  contract  ever 

1  Fox  V.  Davis,  113  Mass.  255,  per  116  N.  T.  635.     Contra,  Scott's  Estate, 

Endicott,  J.,  and  cases  cited;  Hntton  v.  147  Penn.  St.  102,  where,  however,  the 

Hnttou,  3  Barr,  100 ;  RandaU  v.  Ran-  application  accords  with  the  text, 
dall,  37  Mich.  563,  per  Ck)ole7,  C.  J.,         '  In  RandaU  v,  Randall,  37  Mich. 

Ganrer  v.  Miller,   16  Ohio    St.    527;  563,  a  deed  passed  from  husband  to 

Robertson  r.  Robertson,  25  Iowa,  350 ;  wife,  whose  actual  consideration    was 

T)atton  V.  Dntton,  30  Ind.  452 ;  Carpen-  relinquishment  of  the  right  to  a  support 

ter  V.  Osbom,  102  N.  Y.  552.  on  her  part.    And  see  ComroonweiEdth 

'  See  this  distinction  asserted  in  the  v,  Richards,  131   Penn.  St.  209;    124 

latest  cases.    Aspinwall  r.  Aspinwall,  N.  Y.  37. 
49  N.  J.  Eq.  302 ;  Galusha  v.  Galusha,         *  Simpson  v.  Simpson,  4  Dana,  140 ; 
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prevail  against  the  wife's  interests  where  she,  in  such  nego- 
tiation and  arrangements,  does  not  appear  to  have  acted  with 
perfect  freedom  and  a  perfect  understanding  of  her  individual 
rights.^  Sometimes  an  agreement  or  bond  to  separate  is  exe- 
cuted by  husband  and  wife,  accompanied  by  the  conveyance  of 
property  to  a  trustee  for  the  use  of  the  wife;  which  latter, 
however,  is  the  instrument  the  court  construes  and  upholds.^ 

Inasmuch,  then,  as  separation  deeds  are  not  enforced  either 
in  England  or  the  United  States,  at  the  present  day,  without 
regard  to  the  policy  of  stipulations  or  covenants  in  question, 
the  limit  of  judicial  support  may  be  drawn  at  the  support  of 
provisions  which,  supposing  separation  inevitable,  carry  the  ful- 
filment of  conjugal  duties  and  rights  after  a  reasonable  and 
becoming  manner  into  that  relation.  For  equity  can  only 
sanction  what  is  fair  and  beneficial;  and  here  cognizance  is 
taken,  not  of  the  separation,  but  of  circumstances  and  a  settle- 
ment attending  that  state.  The  covenant  or  stipulation  itself, 
the  whole  settlement,  must  be  free  from  exception  and  such  as 
equity  might,  under  other  instances  of  its  jurisdiction,  have 
sustained.'  Where,  therefore,  the  provision  is  for  the  benefit  of 
wife  and  children,  or  for  the  wife,  as  in  providing  suitable  main- 
tenance during  the  separation,  such  a  covenant  or  stipulation  is 
to  be  highly  favored  *  Where  an  equitable  and  suitable  divi- 
sion is  made  of  the  property  whose  benefits  have  been  enjoyed 
during  the  coverture,  this,  too,  may  well  be  upheld  *  It  is  rea- 
sonable and  binding  for  the  separating  wife  to  release  all  claims 
upon  the  husband's  estate  as  surviving  spouse,  in  considemtion 
of  other  fair  provisions  for  her  benefit  and  support.^  The  spouse 
who  covenants  to  deliver  up  certain  property  to  the  other  should' 
make  that  covenant  as  advantageous  to  the  latter  as  was  rea- 

Carter  v.  Carter.   14  Sm.  &  M.   59;  Walker  v.  Walker.  9  Wall.  743;   49 

Stephenson  r.  Osborne.  41   Miw.  119;  N.  J.  Eq.  802;  116  N.  Y.  635;  Roll  r. 

McKennan  v.  Phillips,  6  Whart.  571.  RoU,  51  Mmn.  353;  118  N.  Y.  7. 

1  Switzer  v.  Switzer,  26  Gratt.  574.  »  Coolej.  C  J.,  in  Randall  v.  Ran- 

«  Keys    V.    Keys,    11    Heisk.    425;  daU,  37  Mich.  563. 
Dixon  V.  Dixon,  23  N.  J.  Eq.  316.  •  Scott's  Estate,  147  Penn.  St  102 

«  Switzer  V.  Switzer,  26  Gratt.  574.  (especially  if  she  has  means  of  her 

*  Fox    V,    Davis,    113    Mass.    255;  own) ;  Carpenter  r.  Osbom,  102  N.  Y. 

RandaU   v.   Randall,   37   Mich.    563;  552. 
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sonably  intended.^  It  is  fair  that  a  hnsband's  covenant  or 
stipulation  of  proper  allowance  for  the  wife's  support  should 
be  accompanied  bj  the  trustee's  covenant  or  stipulation  of  in- 
demnity against  hia  wife's  debts.^  In  respect  of  directly  com- 
pelling the  married  parties  to  live  apart  under  their  agreement, 
separation  deeds  cannot  be  pronounced  good  upon  any  just  con- 
ception of  public  policy  and  the  divorce  laws;^  and  especially 
must  this  rule  hold  true  where  the  compulsion  sought  is  under 
circumstances  of  separation  not  justifying  a  divorce.  No  relief 
will  be  afibrded  by  equitable  interference  against  the  executed 
provisions.* 

The  potential  mingling  of  legal  and  illegal  conditions  in  these 
agreements,  with  the  view  of  entering  upon  a  status  which  of 
itself  is  inconsistent  with  a  due  fulfilment  of  the  moral  and 
legal  duties  of  matrimony,  occasions  judicial  confusion,  which 
is  more  likely  to  increase  than  decrease  while  separation  deeds 
are  judicially  recognized.  But  it  is  recently  held  in  England 
that  if  some  covenants  in  such  a  deed  are  legal  and  proper, 
while  others  are  not,  the  former  are  enforceable  by  themselves.^ 

• 

1  Thus  it  ifl  held  that  a  hasband  ban  L.  R.  13  Eq.  511.    As  to  reconciliation 

BO  right  to  retain  copies  of  his  wife's  after  separation,  see  Schonler,  Has.  & 

journals  and  diaries,  which  he,  nnder  a  Wife,  §  478. 

separation  deed,  has  corenanted  to  de-  ^  TalUnger  r.  MandeviUe,  113  N.  T. 

liver  up.    Hamilton  v.  Hector,  L.  R.  427. 

13  Eq.  511.     And  see  McAllister  v.  *  Hamilton  v.  Hector,  L.  R.  13  Eq. 

McAllister,  10  Heisk.  345  ;§  160,  no^«.  511.    There    is    no  implied    covenant 

*  Dnpre  v.  Rein,  56  How.  (N.  T.)  that  the  wife  shall  remain  chaste ;  snch 
Prac  228  ;  Har8hb<ftrger  v.  Alger,  31  covenants  should  be  stated.  Sweet  u. 
Gratt.  52;  Reed  v.  Beazley,  1  Blackf.  Sweet  (1894),  W.  N.  181.  And  see 
97.    Such    a  provision  of    indemnity,  153  Mass.  17,  as  to  husband. 

thongh  usual,  is  not  essential.     Smith  While  in  many  parts  of  the  United 

V.  Knowles,  2  Grant,  413.  States  is  seen  an  increasing  tendency 

•  Warrender  v.  Warrender,  2  CI.  to  adopt  the  English  theory  concerning 
ft  F.  488,  527,  per  Lord  Brougham;  separation  covenants,  with,  however, 
Brown  v.  Peck,  1  Eden,  140 ;  McCrock-  more  looseness  as  to  the  form  such 
lin  V.  McCrocklin,  2  B.  Monr.  370 ;  transactions  shall  take,  the  latest  Eng- 
McKennan  v.  PhtUipe,  6  Whart.  671,  lish  cases  quite  transcend  the  distinc- 
per  Gibson,  C.  J.  tions  behind  which    our    courts   take 

Whether  articles  of  separation  can  refuge,  and  the  eariier  dicta  of  their 

debar  one  from  procuring  a  divorce  own  Eldon  and  Brougham.    Divorce 

for  cause,  see  Schonler,  Hus.  &  Wife,  being  there  regarded  with  less  favor 

{$476,482;  Moore  v.  Moore.  12  P.  D.  than  in    the  United    States,  notwith- 

193.    If  separation  never  took  place,  standing  the  late  statutes  on  the  sub- 

the  deed  is  void.    Hamilton  u.  Hector,  ject,  trust  deeds,  and  voluntary  separa- 
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At  all  events,  reconciliation  and  a  renewal  of  cohabitation  will 

put  an  end  to  all  provisions  of  a  separation  deed  whose  scope 
relates  to  a  state  of  continuous  separation  merely,  and  the  rights 
and  interests  of  each  in  the  other's  property  will  be  resumed  by 
inference  as  of  the  usual  marital  status.^    Courts  have  shown 

tioD,  are,  npon  mature  experience,  nants  as  concerned  parties  bent  upon 
treated  as,  on  the  whole,  the  more  separation,  but  not  directly  upheld, 
decent  and  respectable  method  for  an-  That  rule  has  changed ;  for,  as  the 
happy  couples  to  adopt,  than  that  some-  English  statute  now  provides,  a  deed 
what  novel  recourse  to  courts,  which  of  separation  which  contains  a  cove- 
brings  a  scandalous  cause  into  public  nant  forbidding  the  suit  for  restitution 
controversy.  See  Peachey,  Mar.  Sectl.  of  conjugal  rights  to  be  brought,  will 
647,  648.  English  policy,  indeed,  in  bar  such  a  suit.  Marshall  v.  Marshall, 
its  inception  is  quite  different  from  39  L.  T.  640.  And  to  one  separated 
American  in  this  regard,  a  fact  which  spouse  chancery  will  now  grant  an  in- 
American  jurists  should  bear  well  in  junction,  by  virtue  of  such  a  covenant, 
mind.  And  under  legislation  of  date  to  restrain  the  other  spouse  from  suing 
much  later  than  the  divorce  acts  which  for  restitution  of  conjugal  rights.  Be- 
were  copied  from  the  United  States,  sant  v.  \7ood,  L.  R.  12  Ch.  D.  605, 
separation  deeds  are  plainly  legalized,  and  cases  cited.  Under  the  English 
Stat.  36  &,  37  Vict,  cited  in  Re  Besant,  divorce  act  of  20  &  21  Vict.  c.  85,  suits 
L.  B.  II  Ch.  D.  508.  Thus,  the  cus-  for  restitution  of  conjugal  rights  are 
tody  of  the  offspring  may  now  be  still  permitted.  1  Bishop,  Mar  &  Div. 
distinctly  provided  for,  as  it  would  ap-  §  771.  Compromise,  too,  of  the  suit 
pear,  in  an  English  deed  of  separation,  for  restitution  of  conjugal  rights  is  per- 
But  at  the  same  'time,  chancery,  where  mitted  in  England.  Stanes  i*.  Stanes, 
the  child  is  made  a  ward  of  the  court,  L.  B.  3  P.  D.  42.  There  is  this  fnnda- 
will  protect  the  child's  welfare.  Re  mental  distinction  between  the  English 
Besant,  L.  B.  1 1  Ch.  D.  508 ;  Besant  suit  for  divorce  or  judicial  separation, 
r.  Wood,  L.  B.  12  Ch.  D.  605.  See,  and  the  suit  for  restitution  of  conjugal 
further,  Schouler,  Hus.  &  Wife,  §§  480-  rights :  that  in  the  former  instance  the 
482.  chief  object  is  to  free  the  petitioner  in 
Upon  still  another  point,  namely,  the  whole  or  in  part  from  the  marriage 
restitution  of  conjugal  rights,  the  Eng-  obligations ;  but  in  the  latter,  to  control 
lish  chancery  has,  of  late,  departed  the  other  spouse  so  as  to  compel  once 
widely  from  its  earlier  precedents.  In  more  an  unwilling  cohabitation.  See 
Great  Britain,  where  this  suit  for  resti-  language  of  court  in  Firebrace  v.  Fire- 
tution  of  conjugal  rights  has  always  brace,  39  L.  T.  94.  Bestitution  of  con- 
been  permitted,  it  was  formerly  ruled  jngal  rights  is  a  remedy  unknown  in 
in  the  matrimonial  courts,  and  seemed  the  United  States,  where  courts  may 
to  be  the  well-settled  doctrine,  that  a  finally  part,  but  cannot  forcibly  reunite, 
deed  of  separation  afforded  no  bar  to  the  separated  spouses.  See  Schouler, 
such  a  suit  whenever  either  party  chose  Hus.  &  Wife,  §§482,  483;  1  Bishop, 
to  enforce  the  remedy;  and  this,  even  Mar.  &  Div.  5th  ed.  §  771.  And  see 
though  the  deed  in  terms  forbade  such  as  to  specific  performance  of  an  agree- 
proceedings.  1  Bishop,  Mar.  &  Div.  ment  to  separate,  Gibbs  v.  Harding, 
§  634,  and  numerous  cases  cited.    This  L.  B.  5  Ch.  336. 

was  in  accordance  with  the  first  idea  ^  Ntcol  v,  Nicol,  31   Ch.  D.    524; 

that  separation  deeds  might  indirectly  Knapp  v.  Knapp,  95  Mich.  474.    Eren 

be  tolerated  for  their  beneficial  cove-  where  the  matrimonial  resumption  is 
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a  recent  disposition  to  aid  the  reconciliation  contracts  of  spouses 
who  have  been  living  apart.^  But  a  postnuptial  contract,  made 
in  consideration  of  the  settlement  of  differences  which  had 
caused  a  temporary  separation,  appears  to  be  founded  on  a  valid 
consideration,  and  its  transfers  will  not  be  disturbed.^  And  a 
decree  of  divorce  without  alimony  may  rely  upon  the  continu- 
ance of  provisions  for  just  support  under  a  previous  separation 
deed.' 

§  219.  Abandonment;  Rights  of  Deserted  T77ife. — Abandon- 
ment by  either  spouse  consists  in  leaving  the  other  wilfully 
and  with  the  intention  of  causing  their  perpetual  separation. 
As  to  the  right  of  the  wife,  when  abandoned  by  her  husband, 
to  earn,  contract,  sue,  and  be  sued,  to  much  the  same  effect  as 
^feme  sole,  while  such  abandonment  actually  lasts,  the  current 
of  American  authority,  legislative  and  judicial  alike,  decidedly 
favors  so  just  a  doctrine.*  Modem  married  women's  acts  often 
permit  the  wife  to  do  quite  or  nearly  as  much  when  not  aban- 
doned at  all.  And  in  England,  recent  statutes  secure  to  a 
married  woman  privileges  to  a  similar  extent  ui&der  like  cir- 
cumstances of  abandonment.^     The  test  is,  observes  a  recent 


not   on   the   fnll   footing   of   cohabi-  whom  she  committed   adultery  after- 

tancj,    a    substantial    resumption    is  wards.    Izard  v.  Izard,  14  P.  D.  45. 

enough.    Zimmer  ».  Settle,  124  N.  Y.  *  See  Shaw,  C.  J.,  in  Abbott  v.  Bay- 

37  ley,  6  Pick.  89 ;  Benadum  v.  Pratt,  1 

1  Barlionr  p.  Barbour,  49  N.  J.  Eq.  Ohio  St.  403  ;  Spier's  Appeal,  2  Casey, 

429.    But  cf.  78  Iowa,  177.  233;  Mead  r.   Hughes,   15  Ahi.   141; 

«  Phillip**  V.  Culliton,  153  Mass.  17;  Rhea  v.  Rhenner,  1  Pet.  105;  Moore  v. 

Burkholder's  Appeal,  105  Penn.  St.  31.  Stevenson,  27  Conn.  14 ;  Schouler,  Hus. 

See  as  to  the  offer  by  one  party  to  re-  &  Wife,  §  486,  citing  numerous  cases, 

turn.  Farber  v.  Farber,  64  Iowa,  362.  and  appendix.    And  see   the  various 

A  written  sgreement  of  spouses,  where  statutes  in  almost  every  State  in  the 

there  had  been  no  separation,  to  do  Union,  enlarging  the  rights  of  married 

certain  things  in  consideration  of  ignor-  women  in  such  cases ;  Peck  ».  Marling, 

ing  their  former  quarrels  was  held  un-  22  W.  Va.  708 ;  Phelps  v.  Walther,  78 

enforceable  in  Miller  r.  Miller,  78  Iowa,  Mo.  320;   78  Me.  215;  69  Iowa,  641. 

177.  A  wife  thus  abandoned  is  favored  in 

«  Galushap.  Galusha,  116N.  Y.635.  applying  the  crops  of   the  husband's 

A  separation  deed  affords  no  bar  to  a  land  for  the  family  support.    128  Ind. 

legal  divorce  for  causes  subsequently  150. 

ariring;  nor  for  damages  against  the  *  See  Stat.  20  &  21  Vict,  c.85;  Mid- 
offending  spouse,  where  the  separation  land  R.  R.  Co.  v.  Pye,  10  C.  B.  n.  s.  179. 
agreement  was  because  of  the  intimacy  Chancery  has  long  moulded  its  pro- 
of the  wife  with  a  third  person,  with  ceedings  to  secure  a  like  privilege.    In 
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Americau  case^  whether  the  husband  may  be  deemed  to  have 
renounced  his  marital  lights  and  relations.^ 

The  great  contrariety  of  current  legislation  is  a  great  obstrup- 
tion,  however,  to  formulating  a  decided  rule  of  English  and 
American  jurisprudence  on  this  point.  Y(q  have  seen  that,  under 
the  old  common-rlaw  doctrine  of  coverture,  the  wife  could  not 
sue  or  be  sued,  or  otherwise  act  as  a  single  woman,  uqless  the 
husband  was  under  the  disability  of  a  civil  death,  which  meant 
originally  banishment  and  abjuration  of  the  realm.  The  wife's 
rights  being  enlarged  by  statute  under  such  circumstances,  we 
have  therefore  to  inquire  into  the  scope  of  any  statute  in  point 
Some  of  Qur  lopal  acts  are  construed  a^  aifording  a  substitute 
for  the  common-law  rule,  and  not  as  merely  cumulative,  and 
hence  require  a  literal  interpretation.  In  general,  such  legisla^ 
tion  is  to  be  considered  as  grafted  upon  the  common  law  of 
coverture  which  prevailed  when  this  country  was  settled,  and 
at  the  Bevolution.  It  contemplates  abandonment,  and  not 
what  might  be  designed  as  a  merely  temporary  withdrawal  from 
cohabitation;  and  it  regards  the  husband  in  general  as  com- 
pletely out  of  the  jurisdiction  of  the  State,  never  having  entered 
it,  or  else  having  forsaken  it.^ 

§  220.  DiToroe  Legislation  in  Oenera^  —  Divorce  laws  have 
constantly  given  rise  to  most  interesting  and  earnest  discussions ; 
and  men  differ  very  widely  in  their  conclusions,  while  all  admit 
the  subject  to  be  of  the  most  vital  importance  to  the  peace  of 
families  and  the  welfare  of  nations.  Some  favor  a  rigid  divorce 
system  as  most  conducive  to  the  moral  health  of  the  people ; 
others  urge  a  lax  system  on  the  same  grounds.  On  two  points 
only  do  English  and  American  jurists  seem  to  agree :  first,  that 
the  government  has  the  right  to  dissolve  a  marriage  during  the 

re  Lancaster,  23    E.  L.    &  Eq.   127;  farther,  Schonler,  Has.  &  Wife,  §§  485, 

Johnson  v.  Kirkwood,  4  Dm.  &  War.  487.    It  is  humane  and  just  to  constrne 

379.    A  right  of  action  is  conferred,  the  common  law  as  permitting  the  wife, 

too,  under  33  &  34  Vict.  c.  93.    Moore  when  permanently-  abandoned  by  the 

r.  Robinson,  27  W.  R.  312.  husband,  to  sue  in  her  own  name  for 

1  Ayer  o.  Warren,  47  Me.  217.  personal  injuries.     Wolf   v.  Banereis, 

3  See,  at  length,  Schouler,  Hus.  &  72  Md.  481.     Various  modern  codes 

Wife,  §  486,  and  appendix.    And  as  to  now  give  the  right  still  more  broadlj. 
separate  maintenance   to  a  wife,  see 
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lifetime  of  both  partiea,  provided  the  reasons  are  weighty;  second, 
that,  unless  those  reasons  are  weighty,  husband  and  wife  should 
be  divorced  only  by  the  hand  of  death.^ 

The  ancient  nations,  all  recognizing  the  necessity  of  some 
divorcje  legislation,  differed  in  their  method  of  treatment. 
Among  the  Greeks,  despite  their  intellectual  refinement,  the 
marriage  institution  was  degraded,  even  in  the  palmiest  days  of 
Athens.  The  husband  could  send  away  his  wife,  and  the  wife 
could  leave  her  husband;  the  procedure  in  either  case  being 
quite  simple.^  In  Bome  more  of  the  moral  and  religious  ele- 
ment prevailed  ;  and  so  strictly  was  marriage  respected  in  the 
days  of  the  Hepablic,  that  no  divorce  is  supposed  to  have 
occurred  for  more  than  five  hundred  years  from  the  foundation 
of  the  city ;  and  the  earliest  recorded  instance  may  possibly 
have  been  under  the  rightful  head  of  void  and  voidable  mar- 
riage.' But  ancient  Rome  was  built  on  family  discipline,  rather 
than  domestic  love ;  the  husband  exercised  full  sway,  and  the 
stately  and  severe  Soman  matron  disappeared  entirely  in  the 
later  dissolute  and  corrupt  years  of  the  Bomau  Empire,  and 
before  an  empire  succeeded  it.^  The  ideal  of  marriage  among 
the  Hebrews  was  high :  that  husband  and  wife  should  cleave 
together  and  be  one  flesh ;  nevertheless,  the  usage  of  this  nation, 
founded  upon  the  JMosaic  code,  seems  to  have  permitted  the 
husband  to  dismiss  his  wife  at  pleasure.  The  Christian  influ- 
ence and  teaching  has  been  to  condemn  all  arbitrary  exercise 
of  power  in  this  respect,  to  place  man  and  woman  on  more 
nearly  an  equal  footing,  to  discourage  all  lax  and  temporary 
unions,  and  to  warn  the  legislator  that  those  whom  God  hath 
joined  man  may  not  with  impunity  put  asunder.^ 

The  influence  of  Christianity  has  been  felt  in  modem  Europe, 
spreading  to  England,  whence,  too,  it  was  brought  to  the  wilds 
of  America;  the  Christian  rule  ever  shaping  the  policy  of 
government     But  this  rule  has  received  difierent  methods  of 

^  Upon  divorce  causes  and  divorce  put  away  his  wife  for  barrenness.    1 

procedure,  see  Schooler,  Has.  &  Wife,  Bishop,  Mar.  &  Diy.  §  23 ;  Woolsey, 

Part  IX.;  also  Bishop,  Blar.  &  Div.,  2  Div.  41. 

roU,  passim.  ^  See  the  cause  of  Rome's  decay, 

*  Woolsey,  DiYorce  Legislation,  31.  which  Horace  divines,  in  Carm.  Lib.  iii.  6. 

*  Sparioa  CarvUioa  Ruga,  B.  C.  231,  *  Schooler,  Has.  &  Wife,  §  490. 
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interpretation.  The  Church  of  Eome  treats  marriage  as  a  sacra- 
ment, and  indissoluble  without  a  special  dispensation,  even  for 
adultery.  Protestants  are  divided :  all  regarding  adultery  as  a 
sufficient  source  of  divorce ;  many  considering  desertion  equally 
so,  others  cruelty ;  while  a  strong  current  of  local  authority  in 
this  country  tends  to  multiply  the  legal  occasions  for  divorce 
even  down  to  such  pretexts  as  incompatibility  of  temper.  So 
loose,  indeed,  and  so  confusing,  is  our  State  marriage  and  divorce 
legislation  becoming,  that  it  might  be  well  to  ask  whether  the 
cause  of  morality  would  not  be  promoted,  if,  by  constitutional 
amendment,  the  whole  subject  were  placed  in  the  control  of 
the  general  government ;  so  that,  at  least,  one  uniform  system 
could  be  applied^  and  the  experiments  of  well-meaning  reformers 
be  subject  to  an  unerring  and  crucial  test^ 

§  220  a.  Legislatloii  upon  Divorce;  Divoroe  from  Bed  and 
Board  *,  Divorce  from  Bond  of  Matrimony,  &o.  —  Private  agree- 
ment for  divorce  is  i^epugnant  to  the  good  sense  of  England  and 
the  United  States;  government  must  interpose  to  pronounce 
the  sentence  ;  and  collusion  between  the  parties  to  dissolve  their 
own  relation  is  so  little  favored  —  however  much  the  courts 
may  have  reluctantly  yielded  to  uphold  deeds  of  mere  separa- 
tion ^  —  that  the  divorce  tribunal  shields  the  public  conscience, 
and  requires  that  even  in  a  default  the  complainant's  case  be 
made  out  properly.^  The  English  Divorce  Act  (Stat.  20  &  21 
Vict.  c.  85,  §  7)  places  the  whole  subject  since  1858,  more  than 
formerly,  upon  the  recognized  American  plane,  by  investing 
judicial  tribunals  with  power  competent  to  pronounce  sentence 
in  each  case  conformably  to  general  directions  of  the  statute. 
Divorce  may,  therefore,  be  granted  from  bed  and  board  (a  men^a 
et  thoro)  or  from  the  bonds  of  matrimony  (a  vinculo)  by  the 
prevailing  English  and  American  practice.    The  former,  which 

1  Schonler,  Hns.  &  Wife,  §  490  a,  existence  of   some  forty  independent 

where  this  point  is  dwelt  apon  at  greater  jarisdictions,  which  enable  onr  citizens 

length.    There  is  a  growing  and  dan-  travelling  from  one  State  to  another  to 

gerous  laxity  in  the  United  States  as  find  facilities  for  divorce  and  remar- 

to  the  permanency  of  the  marriage  rela-  riage  always  at  hand, 
tion.    One  diflficulty  is  onr  aniversal         •  Supra,  §  215. 
tendency  to   greater   social   freedom,         *  Schonler,  Has.  &  Wife,  $]  499, 

freedom  as  between  the  sexes,  woman  500;  2  Bishop,  §§  235,  236. 
herself  pressing  for  it;  another   the 
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is  a  sort  of  judicial  separation,  applies  to  the  less  heinous 
offences,  wherever  a  legislature  recognizes  any  distinction ;  while 
the  latter,  which  alone  is  complete,  is  the  remedy  for  the  greater 
offences,  or,  according  to  the  most  conservative  policy,  for 
adultery  only.  The  one  is  partial  divorce  or  a  legalized  separa- 
tion; the  other  is  final  and  full  divorce.^  Divorces  nisi  are 
sometimes  decreed,  being  in  the  nature  of  a  partial  and  not 
final  divorce,  so  as  to  afford  delay  for  remedying  error  or  allow- 
ing a  last  chance  for  reconciliation.  The  old  ecclesiastical 
remedy  for  restitution  of  conjugal  rights,  still  available  in  Eng- 
land, had  never  a  foothold  in  the  United  States,  the  prejudice 
being  too  strong  against  it ;  specific  performance  of  marriage  is 
consequently  unenforceable  even  by  way  of  penalty.* 

§  220  b,  Caoses  of  Divorce  :  Adultery  ;  Cruelty  ;  Desertion ; 
BCisoeUaneouB  Causes.  —  We  shall  only  briefly  advert  to  the 
chief  causes  of  divorce  recognized  by  our  modem  legislation. 
Adultery  is  the  cause  of  divorce  most  universally  commended : 
a  plain  offence,  and  one  which  involves  conjugal  unfaithfulness 
at  the  most  vital  part  of  the  marital  relation.  By  adultery  we 
mean  the  voluntary  sexual  intercourse  of  either  married  party 
with  some  one,  married  or  single,  of  the  opposite  sex,  other  than 
the  offender's  own  spouse.  Adultery  justifies  divorce  from 
bond  of  matrimony  under  most  codes ;  and  while  the  English 
statute  has  been  somewhat  partial  to  a  husband  who  sins  with- 
out otherwise  offending  his  wife  or  without  atrocious  accom- 
paniments of  the  crime,  American  policy  treats  both  sexes  alike, 
and  visits  the  guilt  of  husband  or  wife  alike.^  As  for  cruelty, 
legal  cruelty  \a  more  readily  expounded  by  negative  than  affirm- 
ative language.  This  cause  of  divorce  is  designed  regularly  for 
the  vindication  of  the  weaker  party,  usually  (but  not  necessa- 
rily) a  wife,  whose  wrong  from  her  husband's  cruelty  may  be 
found  greater,  in  the  average  of  cases,  than  from  his  silent 

1  Schooler,    Hub.  ft   Wife,   §  495.         >  Schooler,  Hns.  &  Wife,  §  497. 
Local  codes  should  be  carefully  studied         *  Ih,  §§  504-506,  and  cases  cited ; 

on  this  point,  as  they  differ  in  policy.  1  Bishop,  {{  65,  661 ;  7  Mass.  474 ;  42 

Many  causes  for  annnlling  a  marriage  Mich.   267 ;  Mordaont  v.  Moncneffe, 

are  in  these  days   specified   in  local  L.  B.  2  H.  L.  8c.  374. 
codes  as  causes  of  dirorce.    See  ivpraf 
1 14. 
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infidelities.  In  general,  it  should  be  stated  that  wherever  the 
conduct  of  one  spouse  to  the  other  is  such  that  the  latter  cannot 
continue  cohabitation  without  reasonable  ground  for  fearing 
such  bodily  harm  from  the  former  as  seriously  to  obstruct  the 
exercise  of  marital  duties,  or  render  the  conjugal  state  unen- 
durable, there  legal  cruelty  exists^  and  cause  for  divorce ;  and 
from  this  point  of  view  violence  actually  committed  and  vio- 
lence threatened,  if  with  sinister  intention,  are  treated  as  alike 
reprehensible.^  Desertion,  or  the  wilful  abandonment  of  one 
spouse  by  the  other,  was  not  a  recognized  cause  of  divorce  under 
England's  ecclesiastical  law,  as  promulgated  at  the  settlement  of 
this  country;  but  the  English  divorce  statute  made  it,  when 
without  cause  and  extending  over  the  space  of  two  years,  a 
third  cause  for  judicial  separation;  while  meantime,  in  the 
United  States,  where  remedies  for  restitution  of  conjugal  rights 
were  discarded,  desertion  for  a  specified  period  has  long  been  a 
permitted  cause  for  divorce ;  perhaps  for  a  limited  divorce  in 
the  first  instance,  and  yet,  quite  commonly,  as  in  the  case  of 
adultery  or  cruelty,  for  a  divorce  ultimately  if  not  immediately 
from  the  bonds  of  matrimony.^  Three  things  are  usually  im- 
ported in  this  legal  desertion :  an  actual  cessation  of  cohabita- 


1  Schonler,  Has.  &  Wife,  §  507  et  hanhlr  made  and  repeated.     67  Tex. 

M^.,  and  nameronB  cases  cited ;  Evans  198.     Chastisement    of    the   wife    is 

r.  Evans,  1  Hag.  Con.  35;  1  Bishop,  cruelty,  and  certainly  when  repeated; 

Mar.  &  Div.   §§  715-717 ;   Latham  v.  but  not  snch  acts  as  laying  his  hand 

Latham,  30  Gratt.  307;  25  N.  J.  £q.  on  her  shoulder.    65  Md.  104;  21  Fla. 

526 ;  23  Ore.  226.  571 ;  supra,  §  44. 

Legislative  enactments  use  various  As  to  masturbation,  see  141  Mass. 

expressions,  some  of  which  stop  short  495.     For  cruelty  by  neglecting  the 

of  the  extremity  of  cruelty ;  e.  g.,  "  ex-  wife  wantonly  when  she  was  criticfilly 

cesses,'*  "  outrages/'    '*  intolerable   in-  ill,  see  56  Mich.  50. 

dignities,"  &c    And  see  such  phrases  ^  Schouler,  Hus.  &  Wife,  §§  515-523 

as  ''cruel  and  inhuman,"  "cruelty  of  and  cases  cited;  Fape  r.  Fape,  20  Q. 

treatment,"    "extreme   and    repeated  B.  D.  76;    Act  20  &  21  Vict.  c.  85, 

cruelty,"  &c  §  16;  1  Bishop,  Mar.  &  Div.  §§771- 

In  some  States  a  husband  who  un-  775 ;  33  N.  J.  £q.  363.  Note  the  vary- 
justly  charges  his  wife  with  nnchastity  ing  language  of  local  codes  on  this 
is  guilty  of  such  cruelty  as  entitles  her  subject :  "  wilful  desertion,"  *'  abandon- 
to  a  divorce.  Bahn  v.  Bahn,  62  Tex.  ment,"  "wilful  absence,"  &c.  The  time 
518;  Avery  v.  Avery,  33  Kan.  1.  And  specified  varies  tern  one  to  five  years; 
as  to  the  wife's  unjust  charge,  see  30  three  years  being,  perhaps,  the  fair  ave- 
Kan.  712;  18  Nev.  49.  Especially  if  rage.  See  11  P.P.  HI,  as  to  neglect  to 
these    accusations    are    publicly    and  comply  with  a  decree  of  restitution. 
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tion  for  the  period  specified ;  the  wilfal  intent  of  the  absent 
spouse  to  desert ;  desertion  by  that  spouse  against  the  will  of 
the  other.^ 

As  to  the  various  other  causes  of  divorce  Which  are  specified 
from  time  to  time  by  local  statute,  with  much  variety  of  verbal 
expression,  these  are  for  the  most  part  modifications  of  the  three 
chief  ones  we  have  just  enumerated.  For  with  few  exceptions, 
all  causes  of  divorce  have  one  or  more  of  *the  three  leading 
elements  present :  there  is  adultery  or  cruelty  or  desertion ;  or, 
to  speak  less  literally,  sexual  infidelity,  maltreatment,  or  the 
wrongful  cessation  of  marital  intercourse.  Thus,  among  ofiTences 
akin  to  adultery  which  are  specified,  are  sodomy  and  bestial 
crimes  against  nature,  concubinage,  and  habitual  loose  intercourse 
with  persons  of  the  opposite  sex.*  Ofifering  indignities  to  the 
person  of  a  spouse,  conviction  of  felonious  crime  (which,  besides 
separation,  visits  disgrace  upon  the  innocent),  gross  and  con- 
firmed habits  of  intoxication  or  habitual  intemperance,  gross 
neglect  of  duty,  abusive  treatment,  —  all  these  are  of  the  nature 
of  cruelty.'  Joining  the  Shakers  (among  whom  the  relation  of 
husband  and  wife  is  held  unlawful),  absenting  one's  self  unrea- 
sonably long,  —  causes  like  these  are  in  the  nature  of  desertion ; 
and  insanity,  withholding  sexual  intercourse,  and  various  other 
causes  not  clearly  recognized  as  justifying  divorce,  are  of  a  like 
nature.^  But  other  miscellaneous  causes  of  divorce  may  be 
found  specified  in  American  codes:  some  mingling  fraud  and 
other  nullifying  causes  as  grounds  for  a  divorce ;  some  again 
permitting  divorce  to  be  granted  at  judicial  discretion  for  any 
other  cause  or  upon  general  considerations  of  the  peace  and 

1  SergeDt  v.  Sergent,  33  N.  J.  Eq.  Pending  an  appeal  from  a  conviction 
204 ;  Latham  v.  Latham,  31  Gratt  307  ;  of  a  felonj,  the  conviction  cannot  be 
Morrison  v,  Morrison,  20  Cal.  431.  nrged  as  gronnd  for  divorce.  Kivers  v. 
There  is  no  cause  of  divorce  in  which  Rivers,  60  Iowa,  378.  But  actual  im- 
the  collnsion  of  a  discontented  pair  is  prisonment  for  the  statute  period  is  a 
more  likely  to  prevail,  unless  the  court  cause  of  divorce,  notwithstanding  a  biU 
is  quite  circumspect,  than  this  alleged  of  exceptions  be  filed.  Cone  p.  Cone, 
desertion.  58  N.  H.  152. 

2  Schouler,  Hus.  &  Wife,  §  525;  *  Schouler,  Hus.  &  Wife,  §§  527, 
Stevens  v.  Stevens,  8  B.  L  557 ;  10  Ire.  528.  In  some  instances  it  might  be 
506.  hard  to  say  whether  cruelty  or  desertion 

'  Schouler,  Hus.    &    Wife,   §  526.    is  the  stronger  element. 
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morality  of  society,  —  a  dangerous  latitude  should  any  court 
choose  to  abuse  its  functions.^ 

§  221.  Bffect  of  Absolute  Divorce  upon  Property  Ri^ts. — 
The  effect  of  divorce  from  bonds  of  matrimony  upon  the  prop- 
erty rights  of  married  parties  is  substantially  that  of  death,  or 
rather  annihilation.  We  speak  here  of  bona  fide  and  valid  and 
complete  decrees  of  dissolution.^  And,  save  so  far  as  a  statute 
may  divide  the  property  or  restore  to  each  ivhat  he  or  she  had 
before,  or  a  decree  for  alimony  may  fasten  directly  upon  the 
property  in  question,  the  guilt  or  innocence  of  either  spouse  does 
not  affect  the  case.^  This  is  a  topic  upon  which  the  common 
law,  from  the  infrequency  of  divorce,  furnishes  no  light,  except 
by  analogies.  The  settled  usage  of  Parliament  in  granting 
divorce  has  been  to  introduce  property  clauses  to  the  above 
effect  into  the  sentence  of  dissolution  regulating  the  rights  and 
liabilities  of  the  respective  parties,^  but  even  in  these  cases  the 
rights  of  divorced  parties  as  to  tenancy  by  the  curtesy,  chattels 
real,  and  rents  of  the  wife's  lands,  are  still  unsettled ;  and  in 
general,  the  consequence  by  act  of  Parliament "  does  not  very 
clearly  appear."  *  But  under  the  new  English  Divorce  Act,'  it 
is  held  in  a  recent  case  that  where  the  wife,  at  the  date  of  the 
decree  of  divorce  a  vinculo,  w&s  entitled  to  a  reversionary  inter- 
est in  a  sum  of  stock  which  was  not  settled  before  her  marriage, 

1  Schonler,   Has.  ft  Wife,  §{'  530,  out  a  case  for  divorce).    Cross-bills  are 

531 ;  1  Bishop,  Mar.  &  Div.  §  827  ;  31  often  filed,  each  party  seeking  divorce 

Me.  590.    It   matters    not  that  from  for  the  other's  fault.    The  husband's 

some   perverted    religious   belief   and  condonation  of  his  wife's  adultery  does 

conscientiously,  and  not  with  criminal  not  debar  her  from  divorce  from  him 

intent,  one   spouse   transgresses  ,*   the  if   he    afterwards   commits   adultery, 

usual  divorce  remedy  lies  open  to  the  Gumming  v.  Gumming,  135  Mass.  386. 

other   spouse   nevertheless.     74   Tex.  For  the  Scotch  law  of  condonation,  see 

414.  GoUins  v.  GoUins,  9  App.  Gas.  205. 

For  divorce  procedure,  see,  at  length.  As  to  connivance  at  a  wife's  adultery 

Schouler,  Hus.  &  Wife,  {{  533-556;  which  debarred  a  divorce,  see  136  Mass. 

2  Bishop,  Mar.  &  Div.  passim.    Among  310. 

the   permitted    defences,  besides  that  '  See  invalid  decree  disregarded  in 

of  aiwailing  the  libellant's  proof,  is  re-  Gheely  v.  Clayton,  110  U.  S.  701. 

crimination  (since  the  party  alleging  a  *  See  Harvard  GoUege  «.  Head,  111 

wrong  must  come  into  court  with  clean  Mass.  209. 

hands),  condonation  (or  conditional  for-  *  Macq.  Hus.  &Wife,  210,  214. 

giveness),  connivance  (or  aiding  and  *  2  Bright,  Has.  ft  Wife,  366. 

abetting  the  offence,  usually  from  cor-  *  Stats.  20  &  21  Vict,  c  85 ;  21  & 

rupt  and  sinister  motives,  so  as  to  make  22  Vict.  c.  108 ;  23  &  24  Vict,  c  144. 
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and  had  been  the  subject  of  a  postnuptial  settlement,  and  after 
the  decree  the  fund  fell  into  possession,  her  divorced  husband 
had  no  right  to  claim  it^  The  English  doctrine,  as  thus  indi- 
cated, is  that  the  same  consequences  as  to  property  must  follow 
the  decree  of  dissolution  by  the  divorce  court  as  if  the  marriage 
contract  had  been  annihilated  and  the  marriage  tie  severed  on 
that  date.     Such,  too,  has  been  the  spirit  of  later  decisions.^ 

In  settlements  and  trusts  involving  intricate  family  arrange- 
ments, however,  the  English  rule  is  not  yet  uniform  and 
positive.* 

In  this  country  the  effect  of  divorce  a  vincido  is  frequently 
regulated  by  statute.  And  in  general,  and  independe*ntly  of 
statute,  all  transfers  of  property  actually  executed  before  di- 
vorce, whether  in  law  or  in  fact,  remain  unaffected  by  the  de- 
cree. For  instance,  personal  chases  of  the  wife  already  reduced 
to  possession  by  the  husband,  remain  his.^  A  voluntary  settle- 
ment which  is  completely  executed  will  not  be  arbitrarily  revoked 
by  a  court.^  But  as  to  rights  dependent  on  marriage  and  not 
actually  and  fully  vested,  a  full  divorce,  or  the  legal  annihilation, 

^  Sajs  yice-Chancellor  Wood :  some  innocent  party,  or  withont  consid- 
"Here  the  contract  has  been  deter-  eration  as  to  which  spouse  offended, 
mined  bj  a  mode  unknown  to  the  old  Fitzgerald  v.  Chapman,  L.  R.  1  Ch.  D. 
law,  namely,  by  a  decree  of  dissoln-  563.  Jessel,  M.  R.,  here  discredits  Fns- 
tion ;  and  as  the  husband  was  unable,  seU  v.  Dowding,  and  other  cases  cited 
during  the  existence  of  the  contract,  to  supra.  And  see  Burton  v.  Sturgeon, 
reduce  this  chattel  into  possession,  I  L.  R.  2  Ch.  D.  818;  Codrington  v.  Cod- 
must  hold  that  the  property  remained  rington,  L.  R.  7  H.  L.  854.  And  in 
the  property  of  the  wife/'  Wilkinson  certain  causes  the  Divorce  Act  confers 
V.  Gibson,  L.  R.  4  £q.  162.  the  power  to  modify  the  marriage  set- 

^  Pratt  p.  Jenner,  L.  R.  1  Ch.  493 ;  tlement  upon  final  sentence.    20  &  21 

FusseU  V.  Dowding,  L.  R.  14  Eq.  421 ;  Vict.  c.  85,  §  45.     Where  application  is 

Swift  r.  Wenman,  L.   R.  10  £q.  15;  made  for  that  purpose,  the  judicial  ob- 

Prole  V.  Soady,  L.  R.  3  Ch.  220.    And  ject  of  thus  proceeding  is,  apparently, 

one  who  obtained  a  sentence  of  disso-  to  prevent  the  innocent  party  from  be- 

Intion  of  marriage  was  held,  moreover,  ing  injuriously  affected  in  property  by 

not  liable  to  be  joined  in  an  action  for  the  decree.    Maudslay    v.    Maudslay, 

tort  committed  by  his  wife  during  the  L.  R.  2  P.  D.  256.    On  the  decree  for 

coverture.    Capel  9.  PoweU,  17  C.  B.  dissolution  of  marriage  becoming  abso- 

ir.  s.  743.  lute,  it  takes  effect  from  the  date  of  the 

*  The  most  recent  cases  show  a  de-  decree  nisi.     Prole  v,  Soady,  L.  R.  3 

cided  indisposition  to  forfeit    a   hua-  Ch.  220. 

band's  rights  to  a  trust  fund,  where,  at         *  Lawson  v.  Shotwell,  27  Miss.  630. 
all  events,  the  effect  of   annihilation         ^  Thurston,  /2«,  154  Mass.  596. 
would  be  to  disturb  the  remote  right  of 
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ends  them.  This  applies  to  curtesy,  dower,  the  right  to  reduce 
choses  prospectively  into  possession,  rights  of  administration, 
and  property  rights  under  the  statutes  of  distribution.^  These 
doctrines  are  set  forth  in  local  codes,  which  frequently  save 
certain  rights,  such  as  the  wife's  dower  where  divorce  is  occa- 
sioned by  her  husband's  misconduct  And  a  provision  under 
an  antenuptial  contract,  which  is  plainly  intended  as  a  substi- 
tute or  equivalent  for  dower  in  case  the  wife  survives  the  hus- 
band, is  barred  by  their  divorce.^ 

As  to  torts  a  similar  rule  would  probably  apply.^  Separate 
property  of  a  wife  settled,  or  otherwise  vested  in  her,  is  not  to 
be  disturbed  by  a  divorce,*  nor  property  vested  already  in  the 
husband  by  gift  from  his  wife.* 

1  Dobflon  V.  Butler,  17  Mo.  87  ;  4  Has.  &  Wife,  {  559.  And  see  Capel  o. 
Kent,  Com.  53,  n.,  54  ;  Given  v,  Marr,  Powell,  17  C.  B.  n.  8.  743. 
27  Me.  112;  Wheeler  v.  Hotchkiss,  10  If  the  husband  receives  any  prop- 
Conn.  225 ;  Calame  v.  Calame,  24  N.  J.  erty  of  the  wife  after  divorce,  she  may 
Eq.  440 ;  Hunt  v.  Thompson,  61  Mo.  recover  it  in  a  suit  for  money  had  and 
148;  Schouler,  Hub.  &  Wife,  §  559;  received.  2  Bishop,  Mar.  &  Div.  714; 
Rice  v.  Lnmley,  10  Ohio  St.  596.  But  Legg  v.  I^egg,  8  Mass.  99.  See  Kint- 
see  Wait  r.  Wait,  4  Comst.  95 ;  Ensign,  singer's  Estate,  2  Ashm.  455.  How 
/?«,  103  N.  Y.  284.  As  to  property  of  far,  on  the  divorce  of  the  hnsband,  his 
the  husband  in  the  divorced  wife's  pos-  assignee  may  claim  against  the  wife 
session,  see  Lane  v.  Lane,  76  Me.  521.  does  not  clearly  appear;  but  where  the 
As  to  community  property,  see  59  Tex.  divorce  was  obtained  through  his  fault, 
54 ;  60  Cal.  579.  Divorce  severs  the  the  wife's  equitable  provision,  it  seems, 
estate  of  hnsband  and  wife  by  the  en-  wiU  be  favorably  regarded  as  against 
tlrety,  92  Tenn.  695;  §  193.  him.    2  Bishop/ §  715,  and  conflicting 

3  Jordan  v.  Clark,  81  111.  465.    Here  cases  compared ;  Woods  v,  Simmons, 

divorce  was  granted  to  A.  for  the  fault  20  Mo.  363 ;  2  Rent,  Com.  136  cC  9eq. 

or  misconduct  of  A.'s  wife,  but    the  Divorc-e  takes  away  the  husband's  right 

principle  of  the  case  was  that  the  wife  of  administration  upon  the  estate  of  his 

could  only  be  entitled  to  receive  the  divorced  wife.    2  Bishop,  Mar.  &  Div. 

provision  as  A.'s  widow.    A  divorce  a  5th  ed.  §  725 ;  Altemns's  Case,  1  Ashm. 

vinculo  obtained  by  the  wife,  though  for  49.    See,  further,  as  to  the  effect  of 

the  husband's  misconduct,  bars  dower,  divorce,  Schouler,  Hns.  &  Wife,  $  561, 

Calame  v.  Calame,  24  N.  J.Eq.  440.  and  cases  cited.    For  implied  revocation 

And  see  Gleason  v,  Emerson,  51  N.  H.  of  a  will  by  divorce,  see  95  Mich.  16. 
405;  Hunt  v.  Thompson,  61  Mo.  148.         *  Barclay   v.   Waring.  58    Ga.  86; 

Cf.   New  York   statute    construed   in  Harvard  CoUege  o.  Head,  111   Mass. 

Schiffer  v.  Pruden,  64  N.  Y.  47;  ahio  209;   Schouler,  Hub.  &  Wife,  §  560; 

Ohio  statute,  in  44  Ohio  St.  645.    Some  Jackson    v.  Jackson,  91    U.  S.    122 ; 

State  codes  provide  how  the  homestead  Stultz  o.  Stnltz,  107  Ind.  400. 
shall  be  disposed  of.     114  111.  375.  It  is  held,  and  upon  that  principle 

*  Chase  v.  Chase,  6  Gray,  157 ;  2  of  sound  policy  which  maintains  invio- 

Bishop,  Mar.  &  Div.  {  724 ;  Schouler,  late  the  sanctity  of  the  marriage  onion, 

*  Tyson  r.  I^yson,  54  Md.  85.     • 

842 


CHAP.  XYII.]         SEPARATION  AXD  DIVOBGE.  §  222 

§  222.  Bffeot  of  Partial  Divorce  upon  Property  Rigfata.  — 
Divorce  from  bed  and  board,  or  niri,  produces,  however,  no  such 
sweeping  results ;  the  cardinal  doctrine  here  being  that  the  mar- 
riage remains  in  full  force,  although  the  parties  are  allowed  to 
live  separate.  Here  we  must  consult  the  phraseology  of  local 
statutes  with  especial  care,  in  order  to  determine  the  respective 
rights  and  duties  of  the  divorced  parties.  Thus  the  consequence 
of  judicial  separation,  under  the  present  divorce  acts  of  England, 
is  to  give  to  the  wife,  so  long  as  separation  lasts,  all  property  of 
every  description  which  she  may  acquire,  or  which  may  come  to 
or  devolve  upon  her,  including  estates  in  remainder  or  reversion ; 
and  such  property  may  be  disposed  of  by  her  in  all  respects  as 
if  she  were  a  ferne  sole  ;  and  if  she  dies  intestate  it  goes  as  if  her 
husband  had  then  been  dead.^ 

In  this  country,  independently  of  statutory  aid,  the  property 
rights  of  the  parties  divorced  from  bed  and  board  remain  in  gen- 
eral unchanged.  For  this  divorce  is  only  a  legal  separation,  term- 
inable at  the  will  of  the  parties ;  the  marriage  continuing  in 
regard  to  everything  not  necessarily  withdrawn  from  its  opera- 
tion by  the  divorce.^  Thus,  the  husband  still  inherits  from  the 
wife,  and  the  wife  from  the  husband ;  the  one  takes  his  curtesy, 
the  other  her  dower ;  and  even  the  right  of  reducing  the  wife's 
choses  in  action  into  possession  still  remains  to  the  guilty  hus- 
band.^ But  chancery,  by  virtue  of  its  jurisdiction  in  awarding 
the  wife  her  equity  to  a  settlement,  may,  and  doubtless  will, 

while  further  diaconraging  stale   and  marriage  is  not  zevived  as  a  canse  of 

doubtful  litigation  to  which  their  final  action    on    their    subeeqnent    divorce, 

and  angry  rapture  might  incite  one  of  Farlej  v.  Farley,  91   Ky.  497.     Bat 

of  the  married  parties,  that  a  divorced  temhle  the  wife  may  sue  the  husband  in 

wife  cannot  maintain  an  action  against  contract  upon  mutual  transactions  of 

her  divorced  husband  upon  an  implied  le^ral  force  during  the  marriage  state, 

contract  arising  daring  coverture :  Pitt-  84  Me.  82. 

man  v.  Pittman,  4  Oreg.  298 ;  nor  for         ^  Stats.  20  &  21  Vict.  c.  85,  §  25 ;  21 

an  aUeged  assault  committed  upon  her  &  22  Vict,  c  108,  §  8.    See  Romilly, 

while    they  were    husband   and  wife.  M.  R.  in  Re  Insole,  L.  R.  i  Eq.  470. 
Abbott  9.  Abbott,  67  Me.  304;  84  Me.         >  Dean  v.  Richmond,  5  Pick.  461 ;  2 

82.    Such  remedies,  so  far  as  available  Bishop,  Mar.  ft  Div.  5th  ed.  §  726  €t  seq, ; 

at  all,  ought  to  be  sufficiently  available  Castlebury  v.  Maynard,  95  N.  C.  281. 
at  the  time  the  right  accrued  and  daring        *  Clark  v,  Clark,  6  Watts  &  8.  85 ; 

marriage.    As  to  a  note  from  the  di-  Kriger  v.  Day,  2  Pick.  SI  6;  Smodt  v, 

vbrced  husband,  see  Chapin  v.  Chaptn,  Lecatt,  1  Stew.  590 ;  Ames  v.  Chew,  5 

135  Mass.  398.    A  debt  of  the  wife  to  Met.  S2a 
her  husband  legally  extinguished  by  the 
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keep  the  property  from  his  grasp,  and  do  to  both  what  justice 
demands.^  On  principle,  the  right  to  administer  would  seem 
not  to  be  forfeited  by  one's  divorce  from  bed  and  board.^ 

^  Holmes  v.  Holmes,  4  Barb.  295 ;  cile  wiU  goyem  the  rights  of  the  par- 

Schouler,  Has.  &  Wife,  §{  161,562,563.  ties  as  to  all  fntnre  acquisitions.    (3) 

^  Bat  see  limitations  suggested  iu  Where  there  is  no  express  contract,  the 

Schouler,  Has.  &  Wife,  §  563.  law  of  the  matrimonial  domicile  will 

The  recent  English  statutes  give  the  govern  as  to  all  the  rights  of  the  parties 

wife,  upon  sentence  of  judicial  separa-  to  their  present  property  in  that  place, 

tion,  the  capacity  to  sue  and  be  sued  and  as  to  all  personal  property  every- 

on  somewhat  the  same  footing  as  Afeme  where,  upon  the  principle  that  mova- 

so/e.    The  rule  in  the  United  States  is  bles  have  no  situs,  or,  rather,  that  they 

not   uniform ;    but    the    tendency    is  accompany  the  person  everywhere.    As 

clearly  in  the  same  direction.    See  2  to  immovable  property,  the  law  rei  sita 

Bishop,  Mar.  ft  Div.  5th  ed.  {  737,  and  will  prevail.     (4)  Where  there  is  no 

cases    cited  ;    Lefevres    v.    Murdock,  change  of  domicile,  the  same  rule  will 

Wright,  205 ;  Clark  v.  Clark,  6  Watts,  apply  to  future  acquisitions  as  to  pres- 

&  S.  85.    And  see,  further,  as  to  statu-  ent  property.    (5)  But  where  there  is  a 

tory  provisions,  including  a  division  of  change  of  domicile,  the  law  of  the  actual 

property,  Schouler,  Hus.  &  Wife,  §  564,  domicile,  and  not  of  the  matrimonial 

&  appendix;  2  Bishop,  Mar.  &  Div.  domicile,  will  govern  as  to  all  future 

§§  509-519.  acquisitions  of  movable  property  ;  and 

as  to  all  immovable  property,  the  law 

Concerning  the  conflict  of  laws,  vrith.  rei  sited.  Story,  Confl.  Laws,  §§  184-187. 
respect  of  (1)  marriage,  (2)  marital  And  see  Besse  v.  Pellochoux,  73  111.  285. 
rights  and  duties,  and  (3)  divorce,  see  He  further  adds  that  although  in  a 
Schouler,  Hus.  &  Wife,  §§  566-575.  general  sense  the  law  of  the  matri- 
As  affecting  the  rights  and  duties  of  monial  domicile  is  to  govern  in  relation 
the  marriage  relation,  Story,  in  his  to  the  incidents  and  effects  of  marriage, 
Conflict  of  Laws,  after  an  extended  yet  this  doctrine  must  be  received  with 
discussion  of  the  great  diversity  of  many  qualifications  and  exceptions,  in- 
laws existing  in  different  countries,  as  asmuch  as  no  nation  will  recognise 
to  the  incidents  of  marriage,  lays  down  such  incidents  and  effects  when  incom- 
the  following  primary  rules,  which  are  patible  with  its  own  policy,  or  injurious 
of  general  application.  (I)  Where  to  its  own  inter^ts.  So,  too,  perplex- 
parties  are  married  in  a  foreign  coun-  ing  questions  will  sometimes  arise  in 
try,  and  there  is  an  express  contract  determining  upon  the  real  matrimo- 
respecting  their  rights  and  property,  nial  domicile  of  parties  who  marry  m 
present  and  future,  it  will  be  held  transitu,  during  a  temporary  residence 
equally  valid  everywhere,  unless,  under  abroad,  or  on  a  journey  made  for  that 
the  circumstances,  it  stands  prohibited  purpose  with  the  intention  of  returning, 
by  the  laws  of  the  country  where  it  is  But  the  true  principle  in  such  cases  is 
sought  to  be  enforced.  It  will  act  to  consider  as  the  real  matrimonial 
directly  on  movable  property  every-  domicile,  the  place  where,  at  the  time 
where.  But  as  to  immovable  property  of  marriage,  the  parties  intended  to 
in  a  foreign  territory,  it  will,  at  most,  fix  their  abode,  and  not  the  place  where 
confer  only  a  right  of  action,  to  be  en-  the  ceremony  was  in  fact  performed, 
forced  according  to  the  jurisdiction  rei  Story,  Confl.  Laws,  §}  189-199,  and 
sita.  (2)  Where  such  an  express  con-  cases  cited.  See  also  1  Burge,  Col.  & 
tract  applies  in  terms  or  intent  only  to  For.  Laws,  244-639 ;  Wharton,  Confl. 
present  property,  and  there  is  a  change  Laws,  §§  118-121,  166,  187-202;  and 
of  domicile,  the  law  of  the  actual  domi-  Schouler,  Has.  &  Wife,  §  570,  note. 
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PART  IIL 


PAEENT  AND  CHILD. 


CHAPTER  I. 


OF  LEGITIMATE  CHILDREN  IN  GENERAL. 

§  223.  Parent  and  Child  In  General ;  Children  Legitimate  and 
Illegitimate.  —  The  second  of  the  domestic  relations  is  that  of 
Parent  and  Child ;  a  relation  which  results  from  marriage,  and 
is,  as  Blackstone  terms  it,  the  most  universal  relation  in  nature.^ 
Both  natural  and  politic  law,  morality,  and  the  precepts  of  re- 
vealed religion  alike  demand  the. preservation  of  this  relation 
in  its  full  strength  and  purity.  In  the  first  period  of  their  exist- 
ence, children  are  a  common  object  of  afiection  to  the  parents, 
and  draw  closer  the  ties  of  their  mutual  afiection ;  then  comes 
the  education  of  the  child,  in  which  the  parents  have  a  common 
care,  which  further  identifies  their  sympathies  and  objects ;  the 
brothers  and  sisters  of  the  child,  when  they  come,  bring  with 
them  new  bonds  of  afiection,  new  sympathies,  new  common  ob- 
jects ;  and  the  habits  of  a  family  take  the  place  of  the  wishes  of 
an  individual  Thus  do  children  give  rise  to  afTections  which 
still  further  tend  to  bind  together  the  community  by  links  of 
iron.^ 

Children  are  divided  into  two  classes,  legitimate  and  illegiti- 
mate.   The  law  prescribes  difierent  rights  and  duties  for  these 

1  1  Bl.  Com.  447. 

>  1  WheweU,  Elements  of  Morality,  100;  2  Kent,  Com.  1S9. 
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classes.^  It  becomes  proper,  then,  to  consider  them  in  order. 
First,  then,  as  to  legitimate  children,  to  which  topic  alone  the 
relation  of  parent  and  child  in  strictness  applies;  this  will 
occupy  several  chapters.* 

§  224  Legltimata  Children  in  General. — A  legitimate  child 
is  one  who  is  born  in  lawful  wedlock,  or  is  properly  brought 
within  the  influence  of  a  valid  marriage  b^  reason  of  the  time 
of  birth.  Legitimacy,  as  the  word  imports,  will  require  that 
the  child  be  born  in  a  manner  approved  of  by  the  law.  If  he 
is  begotten  during  marriage  and  bom  afterwards,  it  is  enough ;  ^ 
and  so,  too,  if  he  was  begotten  before  marriage  but  born  in  lawful 
wedlock.  We  have  seen  that  in  some  States  the  loose  "  contract" 
or  <' common-law"  marriage  is  held  valid,  with  the  same  legal 
consequences  as  a  ceremonial  marriage.^  Cohabitation  and  com- 
mon repute  raise  the  presumption  of  lawful  wedlock  sufficiently 
to  dispense,  ordinarily,  with  positive  proof  of  a  marriage.** 

§  225.  PreBomption  of  Legitimacy.  —  The  maxim  of  the  civil 
law  is  Pater  est  quern  nuptuB  denumstrant ;  a  rule  frequently  cited 
with  approval  by  common-law  authorities,  though,  as  we  shall 
soon  see,  differently  applied  in  some  respects.*  A  distinguished 
Scotch  jurist  pronounces  this  "a  plain  and  sensible  maxim, 
which  is  the  comer-stone,  the  very  foundation  on  which  rests 
the  whole  fabric  of  human  society."^  BouUenois,  a  civil-law 
writer,  likewise  commends  it  as  "a  maxim  recognized  by  all 
nations,  which  is  the  peace  and  tranquillity  of  States  and  fam- 
ilies." *  This  maxim  implies  that  it  is  always  sufficient  for  a 
child  to  show  that  he  is  born  during  the  marriage.  The  law 
draws  from  this  circumstance  the  necessary  presumption  that 
he  is  legitimate.  Every  child  bom  in  wedlock  is  presumed  to 
be  legitimate,  and  the  child's  paternity  is  provable  by  reputa- 

1  I  Bl.  Com.  447.  •  1  Bl.  Com.  447 ;  8tair»  IIL  8,  4S ; 

«  The  words  "child  "  or  "children  "  8  Kent,  Com.  212,  n. ;  Fniser,  Parent 

in  a  statate  are  constmed  as  embracing  ft  Child,  1,  2»  and  anthorities  cited; 

only  legitimate  children.    Orthwein  v.  I  Bnrge,  CoL  &  For.  Laws,  59. 

Thomas,  127  lU.  554.  f  JA.  Free.  Blair,  in  Bontledge  v. 

«  \  Bl.  Cora.  447 ;  Fraser,  Parent  &  Carmthen,  19  Maj,  1812,  cited  hj  Fra- 

Child,  1 ;  1  Bnrge,  CoL  &  For.  Lawa,  ser,  supra. 

59.  >  Bonllenois,  Traits  des  Status,  tome                       ' 

«  §§  25-29.  1,  p.  62,  also  cited  by  Fraaer,  $upr€u 

*  §  29  ;  127  Bl.  554. 
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tion.    Hence  the  burden  to  show  illegitimacy  is  cast  on  those 
who  all^e  it  in  such  cases. 

Strong,  however,  as  this  presumption  may  be,  it  is  not  con- 
clusive at  law.  For  there  may  be  other  circumstances:  such 
as  long-continued  separation  of  the  parents;  the  impotence  of 
the  father ;  also,  if  the  offspring  be  posthumous,  the  length  of 
period  which  has  elapsed  since  the  father's  death.  Such  cir- 
cumstances might  render  it  physically  and  morally  impossible 
that  the  child  was  born  and  begotten  in  lawful  wedlock.  The 
civil  law,  therefore,  admitted  four  exceptions  to  the  general 
maxim:  first,  the  absolute  and  permanent  impotence  of  the 
husband ;  second,  his  accidental  impotence  or  bodily  disability  ; 
third,  his  absence  from  his  wife  during  that  period  of  time  in 
which,  to  have  been  the  father  of  the  child,  he  must  have  had 
sexual  intercourse  with  her ;  fourth,  the  intervention  of  sick- 
ness, vd  alia  causa}  These  concluding  words  admit  the  classi- 
fication to  be  imperfect  The  common-law  rule,  which  subsisted 
from  the  time  of  the  Year  Books  down  to  the  early  part  of  the 
last  century,  declared  the  issue  of  every  married  woman  to  be 
legitimate,  except  in  the  two  special  cases  of  the  impotency  of 
the  husband  and  his  absence  from  the  realm.^  But  in  Fendrell 
v.  Pendrell  the  absurd  doctrine  of  making  legitimacy  rest  con- 
clusively upon  the  fact  of  the  husband  being  infra  guatuor  maria 
was  exploded.'  Some  Scotch  jurists  resolve  the  grounds  upon 
which  the  presumption,  of  legitimacy  may  be  overthrown  into 
two :  first,  that  the  husband  could  not  have  had  sexual  inter- 
course with  his  wife  by  reason  of  his  impotency ;  and  second, 
that,  having  the  power,  he  had  in  fact  no  sexual  intercourse 
with  her  at  the  time  of  the  conception.^  This  seems  to  mean, 
first,  that  the  husband  physically  could  not;  second,  that  he 
actually  did  not ;  but  does  not  the  second  exception  swallow  the 
first  ?  Perhaps  the  safer  course  is  to  abandon  all  attempts  to 
classify ;  and  to  hold,  with  Chancellor  Kent»  that  the  question 
of  the  legitimacy  or  illegitimacy  of  the  child  of  a  married  woman 

1  Dig.  lib.  1 ;  tit.  6,  L  «;  I  Barge,         *  Stra.  Rep.  925;  2  Kent,  Com.  211, 

CoL  &  For.  Laws,  60.  and  cases  cited ;  Shelley  v. ( 1806), 

>  2  Kent,  Com.  210 ;  Co.  Litt  244,  a  ;  13  Vee.  56. 
1  BolL  Abr.  d5S.  *  Fraser,  Parent  &  Child,  4. 
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is  one  of  fact,  resting  on  decided  proof  as  to  the  non-access  of 
the  husband,  and  that  these  facts  must  generally  be  left  to  a 
jury  for  determination.^ 

From  the  peculiarities  attending  the  case  of  access  or  non- 
access,  legitimacy  or  illegitimacy,  great  indulgence  is  to  be 
shown  by  the  courts.  Said  Lord  Erskine  :  "  The  law  of  Eng- 
land has  been  more  scrupulous  upon  the  subject  of  legitimacy 
than  any  other,  to  the  extent  even  of  disturbing  the  rules  of 
reason."  ^  Still  later  was  it  asserted  in  English  chancery  that 
the  ancient  policy  of  the  law  remained  unaltered ;  and  that  a 
child  born  of  a  married  woman  was  to  be  presumed  to  be  the 
child  of  the  husband,  unless  there  was  evidence,  beyond  all 
doubt,  that  the  husband  could  not  be  the  father.'  And  it  is  at 
this  day  admitted  that  the  presumption  thus  established  by 
law  is  not  to  be  rebutted  by  circumstances  which  only  create 
doubt  and  suspicion ;  but  that  the  evidence  against  it  ought  to 
be  strong,  distinct,  satisfactory,  and  conclusive ;  ^  that  mere  rumor 
is  insufiicient  to  bastardize  issue  or  to  require  positive  proof 
either  of  legitimacy  or  wedlock.* 

So  far,  indeed,  is  legitimacy  favored  at  law,  that  neither  hus- 
band nor  wife  can  be  a  witness  to  prove  access  or  non-access, 
while  they  lived  together.  This  is  clearly  established  in  Eng- 
land;^ and  it  is  understood  to  be  the  law  likewise  in  this 
country,  though  the  decided  cases  seem  to  turn  upon  the  admis- 
sibility of  the  wife's  testimony,  and  the  modern  legislation  of 
any  State  may  affect  the  question.^    Such  evidence  is  treated 

1  2  Kent,  Com.  211 ;  3  P.  Wms.  275,  «  Rex  v.  Inhabitants  of  Sonrton,  5 
276;  Harg.  n.  193  to  Co.  Litt.  lib.  2 ;  Ad.  &  EL  188;  Patchett  v.  Holgate,3 
Rex  V.  Lnffe,  8  East,  193.  And  to  the  E.  L.  &  Eq.  100;  15  Jar.  308;  In  re 
same  effect,  see  Blackburn  v.  Crawfords,  Rideont's  Trnsts,  L.  R.  10  Eq.  41 . 

3  Wall.  175.  7  2  Stark.  Evid.  §  404;    1    GieenL 

2  SheUey  v. ,  13  Ves.  56.  Evid.  §  344;  Phillips  i».  Allen,  2  AUen, 

*  Head  i;.  Head,  1  Sim.  &  Sto.  150  453  ;  People  v.  Overseers,  15  Barb.  286; 
(1823) ;  Banbury  Peerage  Case,  Tb.  153  ;  Parker  v.  Way,  15  N.  H.  45 ;  Dennison 
PendreU  v.  Pendrell,  2  Stra.  925.  v.  Page,  29  Penn.  St.  420.    The  father's 

*  Hargrave  v.  Hargrave,  9  Bear,  declarations  as  to  a  son's  illegitimacy 
552 ;  Archley  v.  Sprigg,  33  L.  J.  Ch.  are  competent.  Bamnm  v.  Bamum,  42 
345;  Plowes  v.  Bossey,  8  Jur.N.  s.352;  Md.  251.  A  mother  may  testify  that 
10  W.  R.  332  ;  Fox  v.  Burke,  31  Minn,  she  was  always  true  to  the  reputed 
319 ;  Watts  v.  Owens,  62  Wis.  512.  father,  her  husband,  and  that  no  other 

*  Orthwein  v.  Thomas,  127  111.  554.  man  could  have  been  the  father  of  the 
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as  contra  bonos  mores.  Yet  the  wife  is  an  admissible  witness  to 
prove  her  own  adultery,  and  in  questions  of  pedigree ;  and  hus- 
band and  wife  may  prove  facts,  such  as  marriage  and  date  of 
the  child's  birth ;  these  may  be  conclusive  as  to  illegitimacy.^ 
Much  testimony,  extremely  delicate,  is  also  taken  in  bastardy 
and  divorce  proceedings.  When,  therefore,  the  courts  shut 
their  eyes  so  tightly  against  this  proof  of  access  or  non-access, 
perhaps  it  is  not  because  they  are  shocked,  but  lest  they  should 
see  illegitimacy  established. 

To  carry  the  presumption  of  legitimacy  so  far  as  to  disturb 
the  rules  of  reason  is  unjust ;  for  no  man  should  be  saddled 
with  the  obligations  of  children  which  clearly  do  not  belong  to 
him.  And  the  rule  of  evidence  in  the  English  courts  which 
required  extraneous  proof  of  impotency  of  the  husband,  or  his 
absence  from  the  realm,  has  been  severely  and  justly  criticised, 
not  without  some  good  results.'  The  decision  of  the  House  of 
Lords  in  the  celebrated  Banbury  Peerage  Case  proceeded  upon 
the  reasotiable  assumption  that  moral  as  well  as  physical  impos- 
sibilities may  afiect  the  rule  of  legitimacy.  Here  husband  and 
wife  occupied  the  same  house  at  the  very  time  the  child  must 
have  been  begotten,  and  no  case  of  impotency  was  made  out, 
and  yet  that  child  was  held  not  to  be  the  child  of  the  husband  ; 
for  the  testimony  by  collateral  proof  as  to  a  moral  impossibility 
was  sufficiently  strong  notwithstanding.^  This  case  was  con- 
child.  Warlick  v.  White,  76  N.  C.  v.  HiUenberg,  S5  Va.  245;  Grant  ». 
175.  Semble,  such  mother's  truthful-  Mitchell,  83  Me.  23 ;  83  Wis.  250.  And 
nes8  may  be  impeached,  but  not  her  so  is  the  adulterer's  own  admission.  83 
general  character  for  chastity.  lb.  The  Me.  23.  The  husband  cannot  on  this  i»- 
declarations  of  deceased  parents  are  sue  testify  as  to  his  own  non-access  while 
admissible  against  third  parties  to  Hying  with  his  wife,  though  he  had 
prove  the  legitimacy  of  their  children,  done  so  in  his  divorce  suit  and  gained 
Jackson  v.  Jackson  (1 894),  Md.  While  it.  Shuman  v.  Shuman,  83  Wis.  250. 
inadmissible  witnesses  as  to  non-access,  ^  See  1  Greenl.  Evid.  §§  343,  344 ; 
husband  and  wife  may  testify  in  cases  Caujolle  v.  Ferris,  23  N.  Y.  90.  And 
between  third  parties  as  to  the  time  of  see  Sale  v.  Crutchfield,  8  Bush,  636 ; 
their  own  marriage,  the  time  of  a  Dean  v.  State,  29  Ind.  483. 
child's  birth,  and  any  other  independent  ^2  Kent,  Com.  211,  n.;  Fraaer, 
facts  affecting  the  issue  of  legitimacy.  Parent  &  Child,  7. 
Janes's  Estate,  147  Penn.  St.  527.  The  *  1  Sim.  &  Stu.  153.  See  Nicolas 
wife's  adultery  is  insufficient  to  repel  on  Adulterine  Bastardy,  181,  a  volume 
the  paternity  presumption,  where  her  written  to  show  that  this  case  overturns 
huiiband  had  contemporaneous  access,  the  old  law  of  England. 
Goes  V,  Fzoman,  89  Ky.  318;   Scott 
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firmed  by  another,  where  husband  and  wife  had  voluntarily 
separated,  but  the  husband  resided  at  a  distance  of  only  fifteen 
miles,  and  sometimes  visited  his  wife ;  and  the  wife  was  de- 
livered of  a  child,  which  was  pronounced  a  bastard,  from  evi- 
dence of  the  conduct  of  the  wife  and  her  paramour.  Here  it 
was  said,  "  The  case,  therefore,  comes  back  to  the  question  of 
fact."  ^  Still  later  eases  strengthen  the  same  doctrine.^  Impo- 
tency  of  the  husband,  and  his  absence  from  the  realm,  suggest 
then  but  two  classes  of  cases,  and  those  not  the  only  ones,  where 
children  may  now  be  pronounced  bastards.^ 

In  this  country,  cases  have  not  unfrequently  arisen  which 
involve  the  legitimacy  of  offspring ;  and  the  more  reasonable 
doctrine  favors  legitimacy  to  about  the  same  extent  as  the  later 
English  decisions.^  The  presumption  of  legitimacy  is  strongly 
carried,  as  the  cases  below  cited  indicate ;  though  not  so  far  as 
to  exclude  proof  of  non-access  of  the  husband  or  such  other 
rational  facts  as  might  rebut  this  presumption,  and  show  that 
the  child  of  a  married  woman  was  in  reality  a  bastard.^    Doubt 

1  Morris  v.  DavieB,  5  CI.  &  Fin.  468.  terconrse,  or  acceas,  has  been  called 

And  see  Barony  of  Saye  &  Sele,  1  CI.  non-generating  access.    We  haye,  there- 

&  Fin.  K.  s.  507 ;  Sibbett  v.  Ainsley,  3  fore,  to  attend  to  the  condnct  and  the 

L.  T.  N.  8.  583,  Q.  B. ;  Fraser,  Parent  feelings,  as  evidenced  by  the  condnct 

&  Child,  8;  King  v,  Lnffe,8  East,  193;  of  the  parties  towards  each  other  and 

also  Hitchins  v,  Eardley,  L.  R.  2  P.  the  offspring,  and  even  to  the  declaiar 

&  D.  248,  as  to  admitting  declarations  tions    accompanying    acts,  which    are 

of  the  person  whose  legitimacy  is  at  properly  evidence.    Snch  circnmstances 

issne.  are  of  no  avail  against  proper  evidence 

^  Bosvile   V,   Attorney-General,    12  of  generating  access;  bat  they  may  have 

P.  D.  177.    Here  a  child  had  been  born  weight,  when  the  effect  of  that  evi- 

two  hondred  and  seventy-six  days  after  dence  is  donbtfol.    If  the  weight  is  not 

the  last  opportunity  of  intercourse  be-  snch  as  to  convince  the  minds  of  those 

tween  the  hnsband  and  wife,  or  within  who  have  to  determine  the  matter,  the 

a  very  few  days  later  than  the  nsnal  effect  may  only  tend  to  shake,  withont 

period  of  gestation  ;  and  there  was  evi«  removing,  the  presumption  of    legiti- 

dence  tending  to  show  that  the  wife  macy,    which    in    snch   a   case   most 

regarded  the  child  as  the  offspring  of  prevail." 

her  paramour.    A  still  stronger  case  is         *  Patterson  v,  Gaines,  6  How.  (U.  8.) 

Bumaby  v.  Bailee,  42  Ch.  D.  282.  582 ;  2  Kent,  Coni.  211,  and  cases  cited ; 

*  Hargrave   v.  Hargrave,   9   Beav.  Hemmenway  v.  Towner,  1  AUen,  209 ; 

552.    **  I  apprehend,"  said  Lord  Lang-  Van  Aemam  v.  Van  Aemam,  1  Barb, 

dale,  "that  evidence  of  every  kind,  Ch.  375;  Wright  v.  Hicks,  15  Geo.  160. 
direct  or  presumptive,  may  be  adduced,         ^  See  Van  Aernam  v.  Van  Aemam, 

for  the  purpose  of  showing  the  absence  1  Barb.  Ch.  375 ;  Kleinert  v.  Ehlers,  38 

of  sexual  intercourse  which,  in  cases  Penn.   St.  439;    Phillips   v.  Allen,  2 

where  there  has  been  some  society,  iih  AUen,  453 ;  Hemmenway  v.  Towner,  1 
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and  suspicion  or  unfavorable  rumor  furnish  no  sufficient  ground 
for  adjudging  illegitimacy.  In  short,  the  presumption  in  favor 
of  the  legitimacy  of  a  child  bom  in  wedlock  is  not  to  be  taken 
as  a  presumption  of  law,  but  a  presumption  which  may  be  re- 
butted by  evidence  clear  and  conclusive,  though  not  resting 
merely  on  a  balance  of  probabilities.^ 

§  226.  Legitimation  of  lUioit  Offspring  by  Subiequent  Masr- 
rlage.  —  In  respect  of  the  legitimation  of  offspring  by  the  sub- 
sequent marriage  of  their  parents,  the  civil  and  common-law 
systems  widely  differ.  By  the  civil  and  canon  lawa>  two  per- 
sons who  had  a  child  as  the  fruit  of  their  illicit  intercourse 
might  afterwards  marry,  and  thus  place  their  child  to  all  intents 
and  purposes  on  the  same  footing  as  their  subsequent  offspring, 
born  in  lawful  wedlock.^  But  the  common  law,  though  not  so 
strict  as  to  require  that  the  child  should  be  begotten  of  the 
marriage,  rendered  it  indispensable  that  the  birth  should  be 

AUen,  209 ;  State  v.  Herman,  13  Ire.  tation  of  the  mother  for  nnchastity  is 
502;  Tate  v.  Pene,  19  Martin,  548;  admissible,  if  at  all,  only  as  to  nnchas* 
Cannon  v.  Cannon,  7  Humph.  410 ;  tity  prior  to  connection  with  the  re- 
State  V,  Shnmpert,  1  S.  C.  n.  s.  85;  pnted  father.  Morris  v,  Swaney,  7 
Strode  v.  Magowan,  2  Bush,  621 ;  State  Heisk.  591 ;  Warlick  v.  White,  76  N.  C. 
V.  LaWn,  80  Iowa,  555 ;  Blackbam  v.  175.  If  the  son  was  colored  and  the 
Crawfords,  S  WaU.  175;  Wilson  v.  mother  an  Indian,  the  color  wiU  be 
Babb,  18  S.  C.  59.  Collateral  proof  of  presumed  to  have  been  derived  from 
legitimacy  is  not  to  be  favored.  See  the  mother  rather  than  disturb  the  pre- 
Kearney  v.  Denn,  15  Wall.  51.  But  sumption  of  legitimacy.  Illinois  Land 
under  suitable  circumstances  the  grant  Co.  v.  Bonner,  75  111.  315.  But  otherwise 
of  letters  of  administration  may  be  where  a  mulatto  child  is  born  of  a  white 
conclusive  in  other  courts.  Canjolle  v.  woman  whose  husband  is  white ;  and 
Ferri^,  13  WalL  465.    See  cases,  §  225.  here  expert  medical  testimony  is  proper 

Porroerly,  in  portions  of  the  United  as  to  the  natural  impossibility  of  white 

States,  slave  marriages  were  deemed  parentage   on  both  sides.    Bullock  v. 

unlawful,  and  the  offspring  illegitimate.  Knox,  96  Ala.   195.     Where  parents 

Timmins  v.  Lacy,  30  Tex.   115.    But  and  other  members  of  the  family  have 

slsveiy  no  longer  exists,  and  the  ten-  long  and  consistently  treated  a  child  as 

dency  of  our   legislation   is   now  to  legitimate,  this  affords  strong  presump- 

nphold  as  far  as  possible  former  mar-  tion  of  legitimacy  in  any  case.    75  111. 

riagea  of  colored  persons,  and  the  legiti-  315 ;  Ghunes  v.  Mining  Co.,  32  N  J.  Eq. 

macy  of  their  offspring,  cohabitation  86.    But  not  proof  indisputable.     Bus- 

continmng.     See    White  v.  Ross,  40  som  v.  Forsyth,  32  N.  J.  Eq.  277. 
Geo.  339 ;  Allen  v.  Allen,  8  Bush,  490 ;         And  as  to  proof  of  marriage,  see 

Gregley  v.  Jackson,  38  Ark.  487 ;  34  also  Schonler,  Hub.  &  Wife,  §§  38,  39. 
La.  Ann.  265;  Clements  v.  Crawford,         ^  See  12  App.  Cas.  312;  §  277. 
42  Tex.  601 ;  Daniel  p.  Sams,  17  Fla.         ^  2  Kent,  Com.  208;  1  Burge,  CoL 

487 ;  supra,  {17.  &  For.  Laws,  92;  [1894|  App.  C.  165. 

To  impugn  a  child's  paternity,  repn- 
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after  the  ceremony.^  Let  us  notice  this  point  of  difference  at 
some  length. 

It  appears  that  the  law  of  legitimation  i>er  suibsequens  matrir 
monium  is  of  Koman  origin ;  introduced  and  promulgated  by 
the  first  Christian  Emperor,  Constantine,  as  history  alleges, 
at  the  instigation  of  the  clergy.  This  was  an  innovation  upon 
the  earlier  Boman  system;  and  the  object  of  its  introduction 
was  to  put  down  that  matrimonial  concubinage  which  had  be- 
come so  universal  in  the  Empire.'  Justinian  afterwards  made 
this  law  perpetual.^  Its  first  appearance  in  the  canon  law  is 
found  in  two  rescripts  of  Pope  Alexander  III.,  preserved  in  the 
Decretals  of  Gregory,  and  issued  in  1180  and  1172.^  These  ex- 
tended the  benefits  of  the  marriage  to  the  offspring  of  carnal 
love,  and  not  merely  to  the  issue  of  systematic  concubinage. 
This  law  of  legitimation  was  introduced  into  Scotland  within 
the  range  of  authentic  history.^  It  is  also  admitted,  with  dif- 
ferent modifications,  into  the  codes  of  France,  Spain,  Germany, 
and  most  other  countries  in  Europe.^ 

The  principle  to  which  the  law  of  legitimation  per  svhsequens 
matrimonium  is  to  be  referred  has  been  a  subject  of  controversy. 
The  canonists  based  the  law  not  on  general  views  of  expediency 
and  justice,  but  upon  a  fiction  which  they  adopted  in  order  to 
reconcile  the  new  law  with  established  rules;  for,  assuming 
that,  as  a  general  rule^  children  are  not  legitimate  unless  bom 
in  lawful  wedlock,  they  declared  that,  by  a  fiction  of  law,  the 
parents  were  married  when  the  child  was  bom.  Such  reason- 
ing>  by  no  means  uncommon  in  days  when  the  wise  saw  more 
clearly  what  was  right  than  why  it  was  so,  has  not  stood  the 


1  1  Bl.  Com.  454.    H  the  child  be         •  Taylor's  Civil  Law,  272 ;  Fnwer, 

bom  after  the  ceremony,  even  though  Parent  &  Child,  32 ;  1  Bnrge,  Col.  A 

it  be  but  a  few  weeks  later,  the  pre-  For.  Laws,  92,  98. 
sumption  of  paternity  against  the  hua-        ^  Beer.  lY.  17,  1 ;  IV.  17,  6,  dted 

band   is   almost   irresistible,  and   the  in  Fraser,  Parent  it  Child,  83.    "  Tsnta 

harden  is  on  him  to  show  affirmatirely  est  enim  vis  sacraroenti  (matrimonii) 

to  the  contrary,  in  order  to  establish  the  at  qni  antea  sant  geniti  post  contractam 

child's  statas  as  iUegitimate.    Gardner  matrimoniam  habeantar  legitimi." 
r.  Gardner,  2  App.  Cas.  723.    Cf.  In  rt         *  Fraser,  Parent  &  Child,  32,  88. 
Corlass,  1  Ch.  D.  460.  •  1  Barge,  CoL  9t  For.  Lawv,  101. 

'  *'Licita  consaetado  semimatrimO' 
ninm."    Cod.  lib.  6,  tit.  67. 
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test  of  modern  logic ;  and  the  Scotch  courts  have  placed  the 
rule  once  more  where  its  imperial  founders  left  it ;  namely,  on 
the  ground  of  general  policy  and  justice.  "  Legitimation  is 
thought  to  be  recommended  by  these  considerations  of  equity 
and  justice,  that  it  tends  to  encourage  what  is  at  first  irregular 
and  injurious  to  society,  into  the  honorable  relation  of  lawful 
matrimony ;  and  that  it  prevents  those  unseemly  disorders  in 
families  which  are  produced  where  the  elder-born  children  of 
the  same  parents  are  left  under  the  stain  of  bastardy,  and  the 
younger  enjoy  the  status  of  legitimacy."  ^ 

This  doctrine  of  the  civil  law  has  found  great  favor  in  the 
United  States.  It  has  prevailed  for  many  years  in  the  States 
of  Vermont,  Maryland,  Virginia,  Georgia,  Alabama,  Mississippi, 
Louisiana,  Kentucky,  Missouri,  Indiana,  and  Ohio.'  So  in 
Massachusetts,  bastards  are  to  be  considered  legitimate  after 
the  intermarriage  of  their  parents  and  recognition  by  the 
father.^  And  similar  statutes  are  to  be  found  in  Maine,  New 
Hampshire,  Pennsylvania,  Vermont,  Tennessee,  and  elsewhere.* 
There  is,  however,  no  legal  presumption  that  a  man  who  marries 
the  mother  of  a  bastard  child  was  its  actual  father ;  ^  and  some 
recognition  of  paternity  or  else  an  adoption  is  a  usual  element 
in  intermarriages  of  this  sort.® 

^  Fraser,  Parent  &  Child,  35 ;  Monro  liams,  II  Lea,  652;  Brock  v.  State,  85 

V.  Monro,  I  Rob.  H.  L.  Scotch  App.  492.  Ind.  397.    In  some  States  stiU  another 

^  Griffith's    Law    Beg.   passim;    1  mode  of  legitimation,  for  inheritance, 

Borge,  CoL  &  For.  Laws,  1 01.    This  if  not  for  all  other  porposes,  is  per- 

provision  protects  the  offspring  of  an  mitted  by  law  as  to  soch  offspring; 

adolteroos  connection  as  weU  as  that  namely,  bj  the  father's  formal  decla- 

of  parents  who  were  free  to  contract  ration,  or  that  of  both  parents,  properly 

marriage  when  the  children  were  bom.  attested,  which  is  filed  in  coort  and  re- 

Hawbecker  v.  Hawbecker,  43  Md.  516.  corded.    This  might  be  called  legitima- 

*  ^lass.  Gen.  Sts.  1860,  c.  91.  tion  by  poblic  or  jodicial  record  after 

*  Maine  Laws,  1852,  c.  266;  Penn.  intermarriage  of  parents.  See  Lingen 
Laws,  1857,  May  14;  Vermont,  R.  v.  Lingen,  45  Ala.  410,  414;  Pina  v. 
S.  1863,  c.  56;  Stimson,  Stat.  Law,  Peck,  31  Cal.  359;  Talbot  v,  Hont, 
§§  6631-66.34;  Ind.  R.  S.  1862,  c.  46.  28  La.  Ann.  3.  Recognition  of  a  less 
And  see  Graham  o.  Bennett,  2  Cal.  formal  character  soffices  for  porposes  of 
503;  Starr  v.  Peck,  l  Hill(N.  Y.),  270;  inheritance  in  Iowa.  Crane  v.  Crane, 
Sleigh  V.  Strider,  5  CaU,  439 ;  Dan-  31  Iowa,  296. 

neUi  V.  DaneUi,  4  Bosh,  51 ;  Adams  ^  Janes's  Estate,  147  Penn.  St.  527 ; 

V.  Adams,  36  Geo.    236 ;    Morgan   v.  Brewer  v.  Hamor,  83  Me.  251 ;  81  Cal. 

Perry,  51  N.  H.  659 ;    Brown  v.  Bel-  408. 

marde,  4  Kana.  41 ;  WiUiams  v.  WU-  ^  If  the  subseqoent  marriage  was 
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§  227.  LegitJTnalian  by  BubBeqaent  IMCaxrlage  not  favored  in 
BnglancL  —  On  the  other  hand,  the  English  law  has  veiy 
strongly  opposed  the  whole  doctrine  of  legitimation  per  sub- 
aequens  matrimanium.  Even  so  hx  back  as  the  reign  of 
Henry  III.  is  found  a  memorable  instance  where  the  peers 
refused  to  change  the  law  in  this  respect,  when  niged  to  do 
so  by  the  English  bishops;  declaring  with  one  voice,  quad 
nolunt  leges  Anglios  mutare,  gum  hoc  usque  usitatoi  sunt  et  ajh 
probates.^  Jealousy  of  canonical  influence  may  partially  ac- 
count for  this  conduct,  if  not  prejudice  against  the  civil  law 
generally.  Certain  it  is  that  most  English  jurists  have  ever 
since  stubbornly  maintained  the  superiority  of  their  own  max- 
ims, which  place  the  immutability  of  the  marriage  relation 
above  all  the  tender  promptings  of  humanity  towards  innocent 
sufferers.  Even  Blackstone  vigorously  assails  the  civil-law  doc*- 
trine,  urging  against  it  several  rather  artificial  objections,  in  the 
apparent  belief  that  l^al  consistency  is  better  than  natural 
justice.'  But  on  the  other  hand,  Selden  mentions  that  the 
children  of  John  of  Gaunt,  Duke  of  Lancaster,  were  legitimated 
by  an  act  of  Parliament,  in  the  reign  of  Bichard  II.,  founded 
on  some  obscure  common-law  custom.^ 

Upon  such  principles  it  has  been  decided  by  the  House  of 
Lords,  that  where  a  marriage  is  in  its  inception  unlawful,  being 
at  a  time  when  the  woman's  first  husband  must  have  been 
alive,  children  bom  even  after  the  time  when  it  was  presumed 
that  the  first  husband  had  died,  must  be  pronounced  ill^ti- 
mate;  the  mere  continuance  of  the  cohabitation  after  that 
event  being  insufficient,  without  celebration,  to  change  the 
character  of  the  connection.*  Nor  will  an  absolute  presump- 
tion of  law  be  raised  as  to  the  continuance  of  life  to  support 
such  legitimacy ;  for  in  every  instance  the  circumstances  of  the 
case  must  be  considered.^    And  so  strict  is  the  rule,  that  where 

not  a  valid  one,  the  cbUd  continiwB        *  Selden  on  Fleta,  e.  9,  §  3.    And  see 

bastardixed.     Adams   v,  Adams,    154  Barrington,  p.  38 ;  2  Kent,  Com.  209. 
Mass.  290.  ^  Lapsley  p.  Grierson  (184S),  I  CI. 

1  Stat,    of   Morton,    SO   Hen.    IIL  ft  Fin.  v.  s.  498;  Conninghamv.  Cnn* 

c.  9;  2  Kent,  Com.  209;  1  BL  Com.  ningham,  2  Dow, 482. 
456.  '  Lapslej  9.  Grienon,  75.,  explaining 

<  1  Bl.  Com.  454, 455.  Bex  v.  Tw^ming,  2  B.  &  A.  88S. 
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a  person,  bom  a  bastard,  becomes,  by  the  subsequent  marriage 
of  his  parents,  legitimate  according  to  the  laws  of  the  country 
in  which  he  was  bom,  he  is  still  a  bastard,  so  far  as  r^ards  the 
inheritance  of  lands  in  England^  But  testamentary  provisions 
for  illegitimate  offspring  as  ''children"  receive  an  increasing 
favor  in  the  English  courts ;  and  this  disability  of  bastards  to 
"  inherit "  English  lands,  notwithstanding  a  subsequent  marriage, 
is  now  confined^  moreover,  to  descents  upon  intestacy.^ 

§  227  a.  Legitimacy  of  Offiipxing  born  after  Divorce.  —  As  to 
the  status  of  children  born  after  divorce,  partial  or  complete, 
little  can  be  stated  from  the  books;  for  such  divorces  hardly 
existed  at  the  common  law.^  They  are  probably  illegitimate 
prima  facie,  if  bom  of  the  divorced  mother  within  an  unrea- 
sonable time  after  separation.^  A  remarriage  by  a  divorced 
party  in  a  state  or  country  where  such  marriages  are  not 
prohibited  will  make  the  offspring  of  such  remarriage  legiti- 
mate in  spite  of  local  prohibitions  where  the  divorce  was 
decreed.^ 

§  228.  Iiegitimacy  In  Marrlagea  nrall  but  Bona  Fide  Contraoted. 
—  The  issue  of  marriages  rendered  null  and  void  are  on  general 
principles  necessarily  illegitimate.  Opposed  to  this  is  the  civil- 
law  doctrine  of  putative  marriages,  first  introduced  into  the 
canon  law  by  Pope  Innocent  III. ;  which  upholds  the  legitimacy 
of  the  children  in  cases  where  the  parties,  or  either  of  them, 
bona  fide  believing  that  they  could  marry,  had  entered  into  the 
contract  while  there  was  some  unknown  impediment  existing.^ 
This  subject  is  regulated  by  statute  to  a  great  extent  in  this 

I  Doe  d.  Birtwhistle  v,  Vardill,  6         >  Grey  v.  Earl  of  Stamford,  [1892] 

Bing.  N.  C.  385;   7  CI.  A  Fin.   895.  3  Ch.  88;  §231. 
And  see  c.  6,  post,  '  See  Hnsband  &  Wife,  supra,  §  22 ; 

The    only  exception    permitted   by  2  Bishop,  Mar.  &  Diy.  5th  ed.  §  559 ; 

the  common  law  under   this   general  Montgomery  v.  Montgomery,  3  Barb, 

head  was  that  where  the  child  whose  Ch.  132. 

parents  subsequently  married  entered         *  St.  George  v.  St.  Margaret,  I  Salk 

into  possession    of    his  father's  lands  123 ;  2  Bishop,  Mar.  &  Diy.  §  740. 
after  his  father's  death,  and  kept  pos-         ^  Moore  v.  Hegeman,  92  N.  T.  521. 
session  until  his  own  death,  so  that         ^  Fraser,  Parent  &  Child,  22  et  seq. ; 

they  descended  to  his  own  issue,  no  1  Bnrge,  Col.  &  For.  Laws,  96.     See 

disturbance  of  title  was  permitted  on  Lapsley  v.  Grierson,  1  CI.  &  Fin.  K.  8. 

the  plea  of  such  child's  illegitimacy.  498,  cited  9upra. 
Bussom  V.  Forsyth,  32  N.  J.  £q.  277. 
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country ;  and  here  again  our  system  confonns  to  the  civil  rather 
than  the  common  law.^ 

§  229.  Legitimation  by  the  State  or  Sovereign.  —  Legitima- 
tion by  rescript  of  the  Emperor  appears  in  the  Institutes  of 
Justinian.*  Still  later  did  the  Pope  assume  the  power  to  grant 
the  status  of  legitimacy ;  and  in  many  of  the  canonical  dispen- 
sations occur  clauses  of  this  sort.®  The  effect  of  these  high- 
sounding  clauses  is  now  of  little  consequence.*  The  English 
Parliament,  by  virtue  of  its  transcendent  power,  may  render  a 
bastard  legitimate  and  capable  of  inheriting.^  This  same  power 
has  been  claimed  for  the  legislatures  of  the  United  States.^  And 
except  so  far  as  legislative  acts  may  come  under  constitutional 
restraints  against  impairing  the  obligation  of  contracts,  there 
seems  no  reason  why  they  should  not  be  uniformly  upheld. 

§  230.  Domicile  of  Cliildren ;  Citizenship,  &o. —  The  domicile 
of  a  child's  origin,  or  the  domicile  at  any  time  of  his  minority,  is 
to  be  determined  by  the  domicile  of  his  parents ;  or,  to  speak 
more  strictly,  of  his  father,  if  the  latter  be  alive  and  not  legally 
deprived  of  his  paternal  rights.  We  speak  at  this  time  only  of 
legitimate  or  of  legitimated  or  adopted  children.^  The  domicile 
of  origin  remains  until  another  is  lawfully  acquired  And  since 
minors  are  not  sui  juris,  they  may  not  change  their  domicile  dur- 
ing their  minority,  though  they  may  when  of  full  age ;  hence 
they  retain  during  infancy  the  domicile  of  their  parents ;  if  the 
parents  change  their  domicile,  that  of  the  infant  children  foUows 
it ;  and  if  the  father  dies,  his  last  domicile  is  that  of  the  infant 
children.®    The  surviving  mother  may  change  the  domicile  of 

1  See  8upra^  §  22.    And  see  Graham  be  presnmed  that  a  statute  of  this  kind 

V.  Bennett,  2  Cal.  503.    Tet  there  is  a  confers  legitimacy  only  so  far  as  to 

case,  that  of  Sir  Ralph  Sadlier,  where  give  the  capacity  to  inherit.    Gnibb's 

Parliament  gave    relief.    See  Nicolas.  Appeal,  58  Penn.  St.  55. 

Adnlt.  Bast.  61-63 ;  Fnuter,  Parent  &  '  The  role  for  natnral-bom  children 

(>hild,  24;  Barnett*s  Historj,  book  I,  of  wedlock  applies  to  children  legally 

c.  19  ;  Riddell,  Peer.  &  Cons.  Law,  421.  adopted,  except  that  the  child's  domicile 

3  Nov.  74,  d,  2 ;  and  89,  c.  9.  in  this  latter  case  is  that  of  the  adopt- 

'  See  Fraser,  Parent  &  Child,  43.  ing  parent  at  the  time  of   adoption. 

<  lb.  Van  Matre  v,   Sankey,  148  111.  536; 

*  1  BL  Com.  459.    And  see  Stat.  6  Woodward    o.    Woodward,   87   Tenn. 

WiU.  IV.  c.  22.  644. 

0  BeaU  V.  BeaU^  8  Ga.  210;  Vidal  v,  »  gtory,  Confl.  Laws,  §§  45,  46,  and 

Commajere,  13  La.  Ann.  516.    It  will  cases  cited ;  1  Barge,  Col.  &  For.  Laws, 
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her  minor  children,  provided  she  do  so  "without  fraudulent 
views  to  the  succession  of  their  estate ;  though  it  would  appear 
that  she  cannot  change  it  after  her  remarriage.^  In  general, 
dwelling  at  a  certain  place  is  prima  facie  proof  that  a  person 
is  domiciled  there;  and  the  home  of  a  husband,  reasonably^ 
chosen  in  his  rightful  discretion,  is  the  legal  domicile  of  wife 
and  young  children,  wherever  he  may  choose  to  fix  it.  ^  This 
question  of  domicile  may  be  of  importance  in  determining  the 
grant  of  administration  on  a  deceased  infant's  estate,  or  if  the 
child  be  alive,  of  his  guardian's  appointment 

Prima  facie,  the  infant's  residence  or  domicile  is  that  of  his 
parent,  and  such  it  will  remain  during  minority,  in  spite  of  his 
temporary  absence  at  school  or  elsewhere.  Nor  can  he  of 
his  own  motion  acquire  a  new  domicile,  since  he  is  not  a  per- 
son suijuris.^  But  his  domicile  may  be  changed  by  his  father, 
if  he  has  one ;  otherwise,  according  to  the  best  modern  authori- 
ties, by  the  surviving  mother  until  her  remarriage ;  and  perhaps 
even  by  the  guardian  himself,  although  not  a  relative,  provided 
he  act  in  good  faith>  The  intent  of  the  parent  or  guardian  in 
such  cases  is  always  material;  but  this  intent  is  to  be  deter- 
mined by  facts.  The  original  domicile  of  an  infant  is  that  of 
his  parents  at  the  time  of  his  birth.^  And  even  an  emancipated 
minor  is  not  usually  in  a  position  to  acquire  a  legal  domicile 
while  his  minority  lasts.^    The  rule  of  a  minor's  citizenship 

33 ;  Abington  v.  North  Bridgewater,  23  ling  her  marriage.  Blnmenthal  v,  Tan- 
Pick.  170 ;  Taylor  v.  Jeter,  33  6a.  195 ;  nenholz,  31  N.  J.  Eq.  194. 
Daniel  r.  Hill,  52  Ala.  430;  Wharton,  Following  the  usual  rule,  however, 
Confl.  §  41.  But  see  Ishan  v.  Gibbons,  the  real  estate,  even  of  children,  de- 
1  Bradf .  Sur.  70 ;  Somerville  v.  Somer-  scends  according  to  the  law  of  situs,  and 
viUe,  5  Yes.  750.  the  personal  according  to  the  domicile. 
*  Potinger  V.  Wightman,  3  Mer.67;  «  Supra,  §§  37,  38;  Luck  v.  Luck, 
1  Bnrge.  Col.  &  For.  Laws,  39 ;  Brown  92  Cal.  653. 

r.  Lynch,  2  Bradf.  Sur.  214;  Carlisle  o.         »  Macpbers.    Inf.    579;    Brown    v. 

Tuttle,  30  Ala.  613.    The  widow's  re-  Lynch,  2    Bradf.    214;    Story,   Confl 

moval  from  the  homestead  must  not  litws,  §  46. 

prejudice  the  children's  claim  thereto.         *  Potinger  v.  Wightman,  3  Mer.  67  ; 

Showers  v.   Robinson,  43    Mich.   502.  2  Kent,  Com.  327, 430 ;  1  Surge,  Col.  & 

After  the  mother  remarries,  the  domi-  For.  Laws,    39 ;    Brown  v.  Lynch,  2 

cile  of  the  child  ceases  to  change,  and  Bradf.  214. 

does  not  follow  that  of  the  stepfather.         ^  See,  further,  post.  Part  IV.  c.  6,  as 

Byall  V,  Kennedy,  40  N.  Y.  Supr.  347.  to  Guardian  and  Ward. 
A  female  infant  cannot  change  her  own         ^  North  Yarmouth  v.  Portland,  73 

domicile,  even  for  the  purpose  of  annul-  Me.  108.    See  lb.  583 ;  §  267. 
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corresponds ;  and  where  the  parent  removes  to  another  State  or 
country,  the  minor  child's  citizenship  changes,  though  he  be 
temporarily  left  in  the  former  jurisdiction.^ 

§  231.  Conflict  of  Laws  as  to  Domicile  and  Legitimaoy.  — 
.  Some  writers  have  said  that,  when  the  laws  of  two  countries  are 
in  conflict,  the  legitimacy  or  illegitimacy  of  children  is  to  be 
determined  by  the  domicile  of  origin.^  Others,  again,  that  it  is 
dependent  upon  the  lex  loci  of  marriage.^  Between  these  writ- 
ers there  is  no  real  discrepancy;  for  in  every  such  case  two 
inquiries  are  involved,  the  one  whether  the  marriage  was  in 
itself  lawful,  the  other  whether  the  child  was  legitimate  by  the 
mairiage.  Of  the  conflict  of  laws  regarding  marriage  we  have 
alreculy  spoken^  That  involving  the  status  of  legitimacy  de- 
mands further  consideration. 

A  conflict  manifestly  arises  between  the  laws  of  domicile  of 
origin  and  subsequent  marriage,  and  the  laws  of  the  actual 
domicile  or  situs  of  property,  where  those  of  the  one  country 
admit  legitimation  per  subsequens  matriiruynium,  and  those  of  the 
other  do  not.  As,  for  instance,  where  children  are  bom,  and 
their  parents  afterwards  intermarry  in  certain  of  the  United 
States  or  in  Scotland,  and  then  remove  with  their  childi-en  to 
England ;  or  where  such  children  are  deemed  to  have  acquired 
property  rights  in  the  last-named  country.  On  this  point  there 
is  much  diversity  of  opinion.  And  the  English  courts  long 
maintained  their  distinctive  policy  with  considerable  zeal  in  aU 
doubtful  cases.  Thus  particularly  was  this  done  in  the  case  of 
Birtwhistle  v.  Vardill,  where  a  child,  legitimate  to  all  purposes 
in  Scotland,  was  sternly  denied  the  full  rights  of  a  lawful  child 
as  to  inheritance  in  England.*  Yet  the  law  of  foreign  countries 
as  to  legitimacy  is  so  far  respected  in  England  that  a  person 
illegitimate  by  the  law  of  his  domicile  of  birth  will  be  held  ille- 

i  49  Fed.  R.  257.    As  to  the  inchoate         «  7  a.  ft  Fin.  895 ;  4  Jar.  107S ;  lb. 

citizenship  gained  nnder  the  father's  5  B.  &  C.  438 ;  Stoty,  Confl.  Laws,  {93 

declared  intention,  see   Boyd   9.    Ne-  et  seq.,  where  the    doctrine   of   Birt- 

braska,  143  U.  8.  135.  whistle  o.  VardiU  is  strongly  combated. 

3  1  Bnrge,  Col.  &  For.  Laws,  111 ;  See  Boyes  v.  Bedale,  IS  W.  R.  23S, 

Fraser,  Parents  Child,  45.  before    Wood,    V.    C;   Story,   Confl. 

*  Story,  Confl.  Laws,  §  105;  Whai^  Laws,  6th  ed.  §  98  v.,  n.  by  Redfleld. 

ton,  Confl.  §§  85,  41.  And  see  Goodman  v.  Goodman,  3  GiL 

«  See  §  22S,  note.  643. 
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gitimate  in  England.^  The  latest  English  cases,  however,  so 
far  recede  from  this  sturdy  doctrine  as  to  confine  the  application 
of  BirtwhisUe  v.  VardUl  to  claims  of  intestate  succession  to 
real  property  in  England;^  and  on  the  other  hand,  a  bequest  of 
personalty  in  an  English  will  to  the  children  of  a  foreigner  is 
now  construed  to  mean  to  his  legitimate  children,  —  that  is  to 
say,  on  international  principle,  treating  all  children  as  legiti- 
mate whose  legitimacy  is  established  by  the  law  of  their 
father's  domicile.^  Our  recent  American  cases  have  repudiated 
the  illiberal  English  doctrine  with  little  care  to  discriminate 
between  the  kinds  of  property.^ 

The  doctrine  of  general  writers  is  that  the  status  of  legiti- 
macy or  illegitimacy,  or  the  capacity  to  become  legitimate  per 
subsequens  matrimonium,  is  governed  by  the  law  of  the  domicile 
of  the  child's  origin.^  And  since  the  domicile  of  origin  is  that 
of  the  father,  the  great  leading  fact  to  be  ascertained  in  such 
inquiries  will  be  generally  the  domicile  of  the  father.®  A  per- 
son bom  before  wedlock,  who  in  the  country  of  his  birth  is 
considered  illegitimate,  will  not  by  a  subsequent  marriage  of 
his  parents  in  another  country,  by  whose  laws  such  a  marriage 
would  make  him  legitimate,  cease  to  be  illegitimate  in  the  coun- 
try of  bis  birthJ    On  the  other  hand,  without  a  subsequent 

^  Mnnro  v.  Saanders,  6  Bligh,  468 ;  the  sabfieqiieDt  marriage  of  his  parents, 
casee  cited  in  Birtwhistle  v.  Vardill,  9  '  become  legitimate  bj  the  laws  of  the 

Bligh,  52.    But  a  foreign  legitimation  State  or  country  where  such  marriage 

was  so  far  respected  in  a  late  case  that  took  place,  and  the  parents  were  domi- 

a  succession  tax  was  not  laid  upon  the  ciled,  he  is  thereafter  legitimate  every* 

child  as  a  stronger  in  blood.    Skottowe  where,  and  entitled  to  all  the  rights 

V.  Tonng,  L.  B.  1 1  £q.  474.  flowing  from  that  status,  including  the 

In  this  country  the  doctrine  of  Birt-  right  to  inherit  real  or   personal  es- 

whistle  V.  Vardill  is  sometimes,  though  tate.    Miller  v.  Miller,  91  N.  Y.  315. 

rarely,  followed  in  matters  of  inherit  The  same  rule  applies   to  a   legally 

ance.    Smith  v.  Derr,  34  Penn.  St.  126 ;  "  adopted  "  child  under  the  local  statute 

Stoltz  V,  Daering,  112  111.  234.    And  in  the  State  or  country  of  domicile,  even 

this,  notwithstanding  the  child  was  be-  though  the  child  was  an  illegitimate 

gotten  in  the  State  where  the  question  one   thereby   legitimated.     Blythe   v. 

of  inheritance  afterwards  arose.    Lin-  Ayres,  96  Cal.  533. 

gen  V.  Lingen,  45  Ala.  410.  ^1  Burge,  Col.  &  For.  Laws,  111. 

^  Grey  v.  Earl  of  Stamford,  [1892]  And  see  Skottowe  v.  Young,  $upra.    As 

3  Ch.  88.  to  conflict  of  laws  in  adoption,  see  §  232, 

'  Andros  v.  Andros,  24  Ch.  D.  637 ;  note. 

Goodman's  Trusts,  17  Ch.  D.  266.  «  Fraser,  Parent  &  Child,  45. 

«  When  an  illegitimate  child  has,  by  ^  story,  Confl.  Laws,  §  106.     See 
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marriage  of  his  parents,  lawful  by  the  laws  of  the  land  where 
celebrated,  it  is  clear  that  any  child  must  remain  illegitimate, 
whatever  be  the  domicile  of  his  origin. 

§  232.  Parental  Relation  by  Adoption.  —  By  adoption  a  quasi 
parental  relation  was  sometimes  constituted  at  the  civil  law. 
Adoption  is  the  taking  or  choosing  of  another^s  child  as  one's 
own.^  The  adoption  of  children  is  still  regulated  in  Germany 
and  France,  but  is  not  generally  recognized  in  English  or 
American  law.  Adoption  was  not  possible  by  our  old  common 
law.  But  in  Massachusetts  it  is  recently  provided  that  under 
a  judicial  decree  rendered  upon  due  investigation,  any  person 
may  adopt  as  his  own  the  child  of  others ;  and  that  the  child 
so  adopted  shall  be  deemed,  for  the  purposes  of  inheritance  and 
all  other  legal  consequences  and  incidents  of  the  natural  rela- 
tion of  parents  and  children,  the  child  of  the  parents  by 
adoption,  the  same  as  if  he  had  been  bom  to  them  in  lawful 
wedlock.^  In  Louisiana  the  laws  once  authorized  adoption; 
but  this  was  changed  by  the  Code  of  1808.  Yet  adoption  by 
special  act  of  the  legislature  is  not  unknown  in  that  Stata^ 
There  are  various  other  States  in  which  adoption  is  now  per- 
mitted, and  the  rights  of  the  parent  by  adoption  are  treated 
substantially  as  those  of  a  natural  parent.^  But  our  local  legis- 
lation has  sometimes  discountenanced  the  adoption  of  a  stranger 
as  co-heir  with  one's  own  child.^    The  consent  of  the  natural 

SnccessioD  of  Caballero,  24  La.  Ann.  Hnmphries  v.  Davis,  100  Ind.  274,  S69, 

573.  422.    In  Wisconsin  the  adopted  child's 

1  Inst.  I.  11,  I ;  Bouvier,  Law  Diet  real  estate  follows  the  general  role  of 
"Adoption."  descent.     Hole  v.  Bobbins,  53  Wis.  514. 

2  Mass.  Gen.  Sts.  c.  110;  Sewall  v.  An  insurance  policj  in  favor  of  "chil- 
Roberts,  115  Mass.  262.  dren"  will  include  an  adopted  child. 

»  Vidal  V.  Commajere,  13  La.  Ann.  Martin   v.  JEtuA  Ins,  Co.  73  Me.  25. 

516.  Such  child  may  inherit  nnder  a  tmst 

*  Rives  t;.  Sneed,  25  Ga.  612;  Stim-  to  one's  "issue/'  though  not  where 
son,  Stat.  Law,  §§  6640-6651;  Lunay  "heir  of  body"  is  the  expreasion. 
v.  Vantyne,  40  Vt.  501.  Sewall  v.  Roberts,  U5  Mass.  262.    And 

*  Teal  V.  Sevier,  26  Tex.  516.  See  see  Ingram  v,  Soutten,  L.  R  7  H.  L. 
Johnson's  Appeal,  88  Penn.  St.  346;  408.  The  rights  of  an  adopted  heir, 
Wagner  r.  Vamer,  50  Iowa,  532.  An  nnder  the  Texas  statnte,  are  co^ual 
adopted  child  usually  inherits  from  the  with  the  rights  of  the  other  heirs.  In 
adopting  parent,  and  vice  versa,  the  this  respect  the  old  Spanish  law  is 
natural  parent  being  excluded  in  pref-  modified.  Eckford  v.  Knox,  67  Tex. 
erence.    Davis   v.    Krug,  95    Ind.   1 ;  200.    The  adopting  parent  shoold  sup* 
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parent  or  existing  custodian  is  usually  requisite  unless  the  rea- 
sons for  dispensing  with  it  are  strong  and  judicially  considered.^ 
Adoption  relates  usually  to  minors  and  not  to  adult  children.^ 

The  method  of  adoption  in  States  which  permit  it  is  pointed 
out  by  local  law.  In  some  States  a  written  instrument  must  be 
executed  and  recorded,  and  the  proceedings  are  in  the  nature  of 
a  solemn  contract'  In  others  a  judicial  decree,  upon  due  notice 
to  kindred  or  their  assent,  is  requisite^    Whatever  be  the  mode 


port  and  is  entitled  to  the  minor  chUd's  the  parent,  without  notice  to  the  latter, 

custody  and  services.    91  Ala.  S95 ;  9S  is  invalid.    S6  Wis.  31 ;  87  Cal.  638 ; 

Ala.  342.     Unless  a  contract  of  adop-  78  Mo.  352.    Bat  the  putative  father 

tion  expressly  provides  otherwise,  the  of  an  iUegitimate  child  is  not  entitled 

adopting  parent  retains  the  usual  right  to  notice ;  and  the  assent  of  the  child's 

of  disposing  by  will,  as  in  the  case  of  guardian  here  suffices.     154  Mass.  378. 

natural  offspring.     99  Mo.  478.     An  Where  adoption  by  written  instrument 

adopted  child  who  is  also  grandson  of  prevails,  an  informal  instrument  might 

the  adopting  parent  cannot  inherit  in  operate  as  a  contract  for  specific  per- 

a  twofold  capacity ;  though  ordinarily  formance.    1 13  Mo.  340. 
the  adopted  child's   right   to   inherit         A  statute  making  an  adopted  child 

from  his  natural  parent  is  recognized  legally  the  child  of  the  parents  by  adop- 

by  statute.    148  Mass.  619.    An  adopted  tion  is  not  unconstitutional  unless  in- 

child's  domicile  changes  during  minor-  terfering  with  vested  rights.    Sewall  v, 

ity  with  that  of  the  adopting  parent  on  Roberts,  115  Mass.  262.    Under  the  rule 

the  usual  principle.     §  230;  3  Pickle,  of  comity,  adoption  in  another  State 

644.  may  be  here  recognized  under  suitable 

^  37  N.  J.  Eq.  245.  circumstances.    Boss  v.  Ross,  129  Mass. 

*  See  Moore,  Be,  14  R.  I.  88.  243;  148  HI.  536.    But  not  where  the 
'  Tyler  V,  Reynolds,  53  Iowa,  146 ;  64  courts  of  that  State  had  not  jurisdiction. 

Iowa,  71 ;  Bancroft  v.  Heirs,  53  Vt.  9;  Foster   v.  Waterman,  124  Mass.  592. 

98  Cal.  531.  Greneral  rules  of  descent  are  not  neces- 

*  Ballard  v.  Ward,  89  Penn.  St.  358 ;  sarily  or  presumably  changed  by  stat- 
137  Mass.  84,  346.  The  Louisiana  utes  of  adoption;  but  on  death  of  an 
statutes,  as  to  adoption,  do  not  mean  to  adopted  child  his  estate  goes  to  his 
abridge  the  right  of  a  natural  tutor  to  blood  relations.  Reinders  t;.  Koppel- 
his  minor  child.  Succession  of  For-  mann,  68  Mo.  482.  As  to  petitions 
stall,  25  La.  Ann.  430.  The  adoption  for  adoption,  see  137  Mass.  84,  346. 
by  instrument  may  require  the  surviv-  That  the  child  who  permitted  himself 
ing  parent  to  assent.  Long  v.  Hewitt,  to  be  adopted  as  an  heir  knew  the 
44  Iowa,  363.  But  the  release  of  pa-  adopting  parent  to  be  of  feeble  or  nn- 
rental  authority  is  not  revocable  at  sound  mind,  is  not  fraud  sufficient  to 
pleasure.  Jones  v.  Cleghom,  54  Ga.  avoid  the  adoption.  101  Ind.  340.  The 
9.  Equity  cannot  dispense  with  strict  rights  conferred  by  adoption  cannot  be 
statute  compliance  as  to  adoption,  divested  by  the  will  of  the  adopting 
Long  V.  Hewitt,  tupra,  parent.     Hosser^s  Succession,  37    La. 

Consent  of  an  orphan  asylum  from  Ann.  839.  As  to  adoption  by  a  husband 

which  the  child  was  taken  was  held  with  or  without  his  wife's  consent,  see 

essential  in  80  CaL  216.     An  order  53Vt.  619;  87  Ind.  590. 
based  upon  the  child's  abandonment  by 

861 


§  234  TH£  DOHB8TI0  BBLATIOKS.  [PABT  III. 

prescribed  by  the  legislature,  this  procedure  should  conform  care- 
fully, as  in  derogation  of  the  common  law.  Under  the  Boman 
civil  law  consanguinity  was  not,  as  our  English  common  law 
regards  it,  an  essential  basis  to  the  filial  relation ;  for  infants 
were  exposed  to  death,  and  indifference  to  blood  offspring,  as 
well  as  to  the  ties  of  lawful  wedlock,  characterized  the  law  of 
family  in  the  decaying  age  of  the  Empire.  Adoption  was  a 
convenience,  however,  even  thus,  for  the  transmission  of  wealth 
and  titles;  and  by  adoption,  moreover,  we  find  an  unfruitful 
couple  at  the  present  day,  and  in  our  own  country,  grafting  the 
tree,  in  obedience  to  the  best  of  parental  instincts.^ 


wmt^-m^^m'^mt^ 


CHAPTER  IL 

THE  DUTIES  OF  PARENTS. 

§  233.  Leading  Duties  of  Parents  Bnumerated.  —  Three  leading 
duties  of  parents  as  to  their  legitimate  children  are  recognized 
at  the  common  law :  first,  to  protect ;  sicond,  to  educate ;  third, 
to  maintain  them.  These  duties  are  all  enjoined  by  positive 
law ;  yet  the  law  of  the  natural  affections  is  stronger  in  uphold* 
ing  such  fundamental  obligations  of  the  parental  state.' 

§  234.  Duty  of  Proteotion ;  Defence,  Personal  and  Legal.  — 
First,  as  to  protection :  that  cover  or  shield  from  evil  and  in* 
jury  which  is  afforded  by  the  parent.  This  duty  the  stronger 
owes  to  the  weaker,  and  especially  does  the  father  owe  it  to  his 
child,  so  long  as  the  latter  remains  comparatively  helpless.  This 
obligation  may  be  shifted  in  time,  as  age  adds  to  the  strength  of 
the  one  and  the  infirmities  of  the  other. 

^  The  adoption  of  iUegitimate  off-  another;   and  both  mod«8  preratl  in 

spring  was  one  method  of  legitimating  parts  of  this  country.    Stimson,  {§  663S, 

subsequently  at  the  civil  law,  thus  dis-  6633 ;  p.  353,  notes, 
pensing  with  the   parental  marriage.         *  IBl.  Com.  447;  2  Kent,  Com.  189; 

Blythe  o.  Ayres,  96  Cal.  538.    Public  Tkylor's  Ciril  Law,  383;   Puff.  b.  4, 

acknowledgment   by   the    parent   was  c.  11,  §§  4,  5. 
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It  is  to  the  credit  of  our  civilization  that  the  natural  duty  of 
protection  is  rather  permitted  than  enjoined  by  any  municipal 
laws ;  nature  in  this  respect  "  working  so  strongly,"  to  use  the 
forcible  words  of  Blackstone,  *  as  to  need  rather  a  check  than  a 
spur."  ^  The  strongest  illustration  of  protection  at  the  common 
law  which  is  furnished  by  this  learned  writer,  —  that  of  a  father 
who  revenged  his  son's  injury  by  going  near  a  mile  and  beating 
the  offender  to  death  with  a  cudgel,  —  though  affording  a  ques- 
tionable legal  principle,  as  he  puts  it,  shows  at  least  what  the 
verdicts  of  our  juries  are  constantly  confirming,  that  the  sympa- 
thies of  human  tribunals  are  with  him  who  defends  his  own 
offspring,  even  when  his  zeal  outruns  his  discretion.' 

A  parent  may,  by  the  common  law  of  England,  maintain  and 
uphold  his  children  in  their  lawsuits,  without  being  guilty  of 
the  legal  crime  of  maintaining  quarrels.'  He  may  also  justify 
an  assault  and  battery  committed  in  defence  of  the  persons  of 
his  children.^  On  the  other  hand,  as  we  shall  hereafter  see, 
where  he  is  cruel  and  devoid  of  natural  affection,  his  children 
may  be  taken  from  his  personal  keeping ;  nay,  he  may  be  sub- 
ject to  punishment  for  his  own  misconduct.^  The  doctrine  of 
parental  protection  seems  to  have  required  little  or  no  special 
judicial  discussion  in  modem  times. 

§  235.  Duty  of  Bduoation.  —  Second,  The  second  duty  of 
parents  is  that  of  education;  a  duty  which  Blackstone  pro- 
nounces to  be  far  the  greatest  of  all  these  in  importance.® 
This  importance  is  enhanced  by  the  consideration  that  the  use- 
fulness of  each  new  member  of  the  human  family  to  society 
depends  chiefly  upon  his  character,  as  developed  by  the  train- 
ing he  receives  in  early  life.  Not  the  increase  of  population, 
but  the  increase  of  a  well-ordered,  intelligent,  and  honorable 
population  is  to  determine  the  strength  of  a  State ;  and,  as 
a  civil  writer  observes,  the  parent  who  suffers  his  child  to  grow 

1  BI.  Com.  450.  inits  of   his 'minor  children.    Hill  v. 

3  See  1  Hawk.  P.  C.  83,  cited  in  1  Childress,  10  Yerg.  514. 
Bl.  Com.  450;  and  n.  by  Coleridge,  cit-         *  1  Hawk.  P.  C.  131;   1  Bl.  Com. 

ing  Post.  294,  and  2  Ld.  Rajm.  1498,  450. 
in  opposition  to  Blackstone's  remark.  ^  See  §  244. 

s  2  Inst.  564.    Bnt  a  parent  is  not         «  1  BL  Com.  4.50. 
bonnd  to  employ  connsel  to  defend  the 
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up  like  a  mei'e  beast^  to  lead  a  life  useless  to  others  and  shame- 
ful to  himself,  has  conferred  a  very  questionable  benefit  upon 
him  by  bringing  him  into  the  world.^  Solon  excused  the  chil- 
dren of  Athens  from  maintaining  their  parents,  if  they  had 
neglected  to  train  them  up  in  some  art  or  profession.^  So  in- 
timately is  government  concerned  in  the  results  of  early  training, 
that  it  interferes,  and  justly,  too,  both  to  aid  the  parent  in  giv- 
ing his  children  a  good  education,  and  in  compelling  that  educa- 
tion, where  the  parent  himself,  and  not  the  child,  is  delinquent 
in  improving  the  opportunities  offered.^ 

Questions  of  parental,  and  more  particularly  religious,  educa- 
tion arise  often  in  English  law  under  the  will  of  the  father.  It 
is  laid  down  as  the  rule,  that  where  one  has  left  no  direction  in 
his  will  as  to  the  religion  in  which  his  children  are  to  be  edu- 
cated, it  will  be  presumed  that  his  wishes  were  that  they  shall 
be  educated  in  his  own  religion.^  Further,  that  the  religious 
education  of  an  infant  of  fifteen  will  not  be  changed  unless  the 
infant  wishes  it.^  But  no  regard  is  paid  to  the  wishes  of  a  child 
ten  years  old.^  The  father  is  allowed  to  designate  the  plan  of 
education  to  be  followed  with  respect  to  his  children  after  his 
death.  And  while^  as  Lord  Gotten  ham  has  observed,  he  has  no 
power  to  prescribe  a  particular  religion  to  his  child,  yet  he  has 
indirectly  the  power  of  eflfecting  his  object  by  the  choice  of  a 
guardian.^ 

The  English  courts  of  chancery  have  indeed  exercised  consid- 
erable jurisdiction  over  the  education  of  minor  wards :  a  topic 
which  very  seldom  engages  the  attention  of  American  tribunals. 
While  the  penal  laws  against  Roman  Catholics  were  in  full  force 
in  England,  it  was  considered  the  duty  of  the  court  of  chancery, 

1  Puff.  Law  of  Nation*,  b.  6,  c.  2,         •  Witty  r.  MarshaU,  1  You.  &  C. 

§  12.  N.  C.  68. 

3  Plutarch's  Liyes;    2  Kent,  Com.         «  Regina  v.  Clarke,  7  El.  &  B.  186. 

195.  And  see  Hawksworth  v.  Hawksworth, 

'  Under  existing  statutes  a  parent  L.  B.  6  Ch.  539. 
maj  be  prosecuted  for.  neglecting  to         ~  Talbot  v.  Earl  of  Shrewsbury,  18 

educate    his   child.    School    Board  v.  L.  J.  125;  Macphers.  Inf.  126.    See  also 

Jackson,  7  Q.  B.  D.  502.  Hill  v.  Hill,  8  Jur.  n.  8.  609.    And  see 

*  In  re  North,  1 1  Jur.  7,  V.  C.  Bruce ;  Eraser,  Parent  &  Child,  82. 
Macphers.  Inf.  555 ;  Campbell  r.  Mao- 
kay,  2  Myl.  &  Cr.  34. 
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by  analogy  to  the  statute  law,  to  see  that  all  infants  under  its 
control  should  be  brought  up  in  the  Protestant  religion.^  A 
case  is  reported  in  which  Lord  Cowper  ordered  a  Soman  Cath- 
olic girl  to  be  sent  to  a  Protestant  school,  evidently  with  a  view 
to  her  conversion.*  With  the  progress  of  religious  toleration 
came  a  different  rule  of  practice ;  and  it  is  now  a  question 
whether,  under  any  circumstances,  the  court  would  interfere 
with  the  testamentary  guardian,  and  the  infant's  religion  as  des- 
ignated by  the  father ;  indeed,  according  to  many  late  decisions, 
the  Roman  Catholic  faith  appears  in  this  respect  as  much  favored 
as  the  Protestant.^  But  schemes  of  education,  in  cases  of  dis- 
agreement among  guardians,  are  still  prescribed  in  chancery.^ 
So  the  rights  of  the  guardian  as  judge  of  the  place  of  his  ward's 
education  have  been  sometimes  enforced  in  equity  against  the 
ward's  own  wishes.^  And  the  courts  are  disposed  to  uphold 
the  father  in  his  reasonable  views  against  the  mother^s  religious 
convictions,  or  those  of  the  children  themselves.^  The  father's 
educational  scheme  has  been  permitted  to  put  restrictions  on 
the  intercourse  of  a  daughter  with  her  own  mother.^  Courts  of 
chancery,  in  short,  have  jurisdiction  to  superintend  the  educa- 
tion of  infant  children.    Yet  the  English  courts  seem  to  have 

1  Macpben.  Inf.  123;  Lady  Teyn-  Oxford  to  Cambridge ;  and  npon  his  re- 
ham's  Case,  9  Mod.  40.  peated  disobedience  there  went  another 

2  HCl  V.  Filkin,  2  P.  Wms.  5.  And  tarn  to  carry  him  to  Cambridge,  quam 
see  Blake  v.  Leigh,.  Ambl.  306;  Jac.  to  keep  him  there.  See  Macphers.  Inf. 
264,  n.;  In  re  Bishop,  Reg.  Lib.  1774,  121,  141. 

cited  in  Macphers.  Inf.  124.  •  In  several  late  English  cases,  where 

»  Talbot  ».  Earl  of  Shrewsbury,  18  the  yoong  children,  under  the  mother's 

L.  J.  125,  per  Lord  Ch.   Cottenham.  influence,  were  likely  to  become  either 

And  see  Regina  v.  Clarke,  7  £1.  &  B.  Roman  Catholics  or  atheists,  chancery 

186 :   Hawksworth  v.  Hawksworth,  L.  interposed  to  carry  out    the    father's 

R.  6  Ch.  539 ;  Clarke,  Re,  21  Ch.  D.  817.  wishes  and  bring  them  under  Frotes- 

But  cf .  Agar-Ellis  r.  Lascelles,  L.  R.  10  tant  influence ;  and  this,  notwithstand- 

Ch.  D.  49 ;  D'Alton  v.  D' Alton,  L.  R.  ing  a  voluntary  or  judicial  separation 

4  P.  D.  87.  of  the  parents  which  had   given  the 

*  Campbell  ».  Mackay,  2  Myl.  A  Cr.  mother  the  children's  custody.  Agar- 
34;  Macphers.  Inf.  555.  Ellis  v,  Lascelles,  L.  R.  10  Ch.  D.  49; 

•  Tremun's  Case,  Stra.  168 ;  Hall  v.  Besant,  In  re,  L.  R.  11  Ch.  D.  508.  In 
Hall,3  Atk.  721.  In  Tremain's  case,  an  D' Alton  v.  D'Alton,  L.  R.  4  P.  D.  87, 
**  infant  **  went  to  Oxford  contrary  to  both  parents  had  been  Roman  Catho- 
the  orders  of  his  guardian,  who  wished  lies,  and  the  father  afterwards  became 
him  to  study  at  Cambridge.  The  court  a  Protestant.  And  see  40  Ch.  D.  200. 
sent  a  messenger  to  carry  him  from  ^  24  Ch.  D.  317. 
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acted  rather  for  the  purpose  of  securing  the  control  of  the  child's 
education  to  the  proper  person,  or  upholding  the  fathers  wishes, 
than  to  make  independent  regulations  of  their  own  according  to 
the  child's  welfare.^  In  this  respect,  as  well  as  in  enforcing  the 
disabilities  of  the  law  against  Boman  Catholics  and  dissenters, 
chanceiy  was  manifestly  influenced  by  conaideratious  of  national 
policy. 

Should  such  a  subject  come  before  the  courts  of  this  country, 
they  might  fairly  take  a  different  course^  more  in  accordance 
with  American  legislation*  Our  municipal  laws  in  general  pro^ 
vide  for  the  infant's  educational  wants ;  and  this  whole  juris- 
diction is  one  of  great  embarrassment  and  responsibility.  We 
do  not  find  a  leading  American  case  decided  on  strict  common 
law  or  chancery  grounds  with  direct  and  sole  reference  to  the 
education  of  young  children.^  But  there  are  several  late  deci* 
sions  concerning  the  right  of  public  school  boards  to  issue  general 
regulations  concerning  the  admission,  suspension,  or  dismissal  of 
pupils,  or  the  subjects  of  study.  And  in  some  States  the  father 
of  a  child  may  apply  for  mandamua  against  the  board  to  compel 
them  to  admit  to  the  public  school  his  child,  who  has  been  un* 
lawfuUy  excluded.'  Our  various  constitutional  provisions  for 
religious  freedom  produce,  moreover,  local  disputes  on  the  sub- 
ject of  religious  or  race  instruction  in  the  public  schools.^ 

§  236.  Duty  of  Maintenance  in  Gtoneral.  —  The  third  parental 
duty  is  that  of  maintenance.  It  is  a  plain  precept  of  universal 
law  that  young  and  tender  beings  should  be  nurtured  and 
brought  up  by  their  parents ;  and  this  precept  have  all  nations 

1  See  2  Story,  Eq.  Juris.  §  1342 ;  wilful  nor  malidoBB.    77  Mich.  605.    A 

Wellealey  v.  WeUeslej,  2  Bligh,  n.  8.  minor  child's  right  to  local  public  edo- 

124.  cation  is  not  entirely  dependent  upon  a 

^  See  the  topic  of  Custody,  infr<i,  local  domicile  in  the  strict  sense.    74 

§  245 ;  Jones  v.  Stockett»  2  Bland,  409.  Wis.  48 ;  59  Conn.  489. 

'  People  V.  Board  of  Education,  18  ^  As  to  studying  languages,  see  129 

Mich.  400;  31  Neb.  552,  maintaining  a  Ind.   14.    As  to    religious  instruction 

father's  right  to  make  a  reasonable  selec-  and  the  use  of  the  Bible,  see  Hysong  v. 

tion  for  his  own  child  from  the  stud-  School  District  (1894),  Penn.;  State  r. 

ies  prescribed.    See  further,  Burdick  v.  District  Board,  76  Wis.  177.    Separate 

Babcock,  31  Iowa,  562;    Hodgkins  v.  schools  for  white  and  colored  chUdren 

Rockport,  105  Mass.  475.    A  pupil  can-  may  he   rightfnUy   eatablished.     103 

not  be  expelled  from  a  public  school  Mo.  546, 
because  of   mere   negligence,  neither 
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enforced.  So  well  secured  is  the  obligation  of  maintenance 
that  it  seldom  requires  to  be  enforced  by  human  laws.^  Are 
we  brought  into  this  world  to  perish  at  the  threshold  by  suffer- 
ing and  starvation  ?  No;  but  to  live  and  to  grow.  Some  one, 
then,  must  enable  us  to  do  so;  and  upon  whom  more  justly 
rests  that  responsibility  than  upon  those  who  brought  us  into 
being  ?  Hence,  as  Fuffendorf  observes,  the  duty  of  maintenance 
is  laid  on  the  parents,  not  only  by  Nature  herself,  but  by  their 
own  proper  act  in  bringing  the  children  into  the  world.  By 
begetting  them,  they  have  entered  into  a  voluntary  obligation 
to  endeavor,  as  far  as  in  them  lies,  that  the  life  which  they  have 
bestowed  shall  be  supported  and  preserved.^ 

Maintenance  is  that  support  which  one  person  gives  to  an- 
other for  his  living.  This  word,  used  by  common-law  writers, 
corresponds  with  the  civil-law  term  **  aliment"  '  The  obligation 
on  the  parent's  part  to  maintain  the  child  continues  until  the 
latter  is  in  a  condition  to  provide  for  his  own  maintenance; 
and  it  extends  no  further,  at  common  law,  than  to  a  necessary 
support.^  The  Soman  system  carried  this  obligation  so  far  that 
it  would  not  suffer  a  parent  at  his  death  totally  to  disinherit  his 
child  without  expressly  giving  his  reasons  for  so  doing.^  And 
the  laws  of  Athens  were  to  the  same  purport.^  Blackstone 
does  not  appear  to  approve  of  carrying  natural  obligation  so  far. 
And  he  cites  Grotius  in  support  of  a  distinction  which  limits 
the  child's  natural  right  to  necessary  maintenance;  what  is 
more  than  that,  depending  solely  upon  the  favor  of  parents,  or 
the  positive  constitutions  of  the  municipal  law7  Coke  observes 
that  it  is  **  nature's  provision  to  asMst,  maintain,  and  console  the 
child"  « 

§  237.  Malntonaaoe  at  Common  Law ;  Statute  Provisions.  — 
The  statute  43  Eliz.  c.  2,  slightly  amended  by  5  Geo.  I.  c.  8, 

^  S  Kent,  Com.  189.  atatnteii  of  some  of  the  United  States 

*  Faff.  Law  of  Nations,  b.  4,  c.  11 ;  faror  this  doctrine  to  nearly  the  same 
1  Bl.  Com.  447.  extent    A  child  is  not  disinherited,  at 

'  Cf.  Macphers.  Inf.  SIO^  and  Fraser,  least  by  mere  omission  from  the  wiU. 
Parent  &  Child,  85.  «  2  Potter,  Greek  Antiq  351. 

<  2  Kent,  Com.  190 ;  1  Bl.  Com.         ^  Orot  De  J.  B.  et  P.,  I.  2,  c.  7,  n.  S ; 

448.  1  BL  Com.  448. 

*  Dig.  28,  230;  Not.  115,  c.  3.    The        •  See  2  Kent,  Com.  190. 

867 


§  237  THE  DOMESTIC   RELATIONS.  [PABT  III. 

points  out  the  English  policy  in  this  respect  It  is  provided  by 
this  statute  that  the  father  and  mother,  grandfather  and  grand- 
mother, of  poor,  old,  blind,  lame,  and  impotent  persons  shall 
maintain  them  at  their  own  charges,  if  of  sufficient  ability ;  and 
if  a  parent  runs  away  and  leaves  his  children,  the  municipal 
authorities,  by  summary  judicial  process,  may  seize  upon  his 
rents,  goods,  and  chattels,  and  dispose  of  them  toward  their 
relief.^  No  person  is  bound  to  provide  a  maintenance  for  his 
issue,  except  where  the  children  are  impotent  and  unable  to 
act,  through  infancy,  disease,  or  accident,  and  then  is  only 
obliged  to  furnish  them  with  necessaries,  the  penalty  on  refusal 
being  no  more  than  twenty  shillings  a  month.  "  For  the  policy 
of  our  laws,  which  are  ever  watchful  to  promote  industry,"  says 
Blackstone,  "  did  not  mean  to  compel  a  father  to  maintain  his 
idle  and  lazy  children  in  ease  and  indolence ;  but  thought  it 
unjust  to  oblige  the  parent  against  his  will  to  provide  them 
with  superfluities,  and  other  indulgences  of  fortune ;  imagining 
they  might  trust  to  the  impulse  of  nature,  if  the  children  were 
deserving  of  such  favors."*  Lord  Eldon,  viewing  the  same  sub- 
ject afterwards  in  the  light  of  equity  principles,  was  differently 
impressed  by  these  penal  provisions,  and  founded  the  juris- 
diction of  chancery  upon  the  very  meagreness  of  the  common- 
law  remedies  against  keeping  the  child  from  starvation.^ 

The  statute  43  Eliz.  may  be  considered  as  having  been  trans- 
ported to  the  United  States  as  part  of  our  common  law.  Its 
provisions  have  also  been  re-enacted  in  many  of  our  States,  as 
in  New  Hampshire,  Connecticut,  and  South  Carolina.  In  New 
York,  Massachusetts,  and  some  other  States,  the  provision  as 

1  1  BL  Com.  44S;  Stubb  r.  Dixon,  sball  be  in  the  coitody  of  the  father; 

6  East,  166 ;  Macphers.  Inf.  210.  These  althongh  looking  at  the  qnantnm  of  al- 

statntes  did  not  extend  to  illegitimates  lowance  which  the  law  can  compel  the 

or  stepchildren.    Tubb  v.  Harrison,  4  father  to  provide  for  them,  thej  may 

T.  R.  118;  Cooper  v.  Martin,  4  East,  be  regarded  as  in  a  state  little  better 

76.    Bntthi8i8chang6dby8tatute4&5  than  that  of  starvation  1     The  courts 

WiU.  IV.  c.  76.  of  law  can  enforce  the  rights  of  the 

*  1  Bl.  Com.  449 ;  Winston  v.  New-  father,  bat  they  are  not  eqnal  to  the 

comen,  6  Ad.  &  El.  301.  office  of  enforcing  the  duties  of  the 

»  "Is    it,"    says   he,    "an    eligible  father."    Wellesley  v,  Duke  of  Bean- 
thing  that  children  of  all  ranks  should  fort,  2  Rnss.  23  (1827). 
be  placed  in  this  situation,  that  they 
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to  grandparents  is  omitted.^  This  feeble  and  scanty  provision 
of  statute  law  was  intended,  as  Kent  observes,  for  the  indemnity 
of  the  public  against  the  maintenance  of  paupers.^  Some  local 
statutes  at  this  day  authorize  courts  and  magistrates  to  award 
to  the  overseers  of  the  poor  the  custody  of  children  who  are 
found  to  be  neglected  by  their  parents  and  growing  up  without 
education  or  salutary  control.^ 

In  absence  of  special  statutes  to  the  contrary,  the  father-in- 
law  is  not  obliged  in  this  country  to  maintain  his  stepchildren, 
and  consequently  is  not  entitled  to  their  earnings.^  Under  the 
pauper  acts  it  is  held  that  the  father's  obligation  to  support  his 
vagabond  son,  who  cannot  support  himself,  does  not  accrue 
until  after  legal  proceedings  have  been  instituted ;  and  the  fur- 
nishing of  previous  supplies  constitutes  no  legal  consideration 
to  support  a  new  promise-^  Nor  is  an  insane  mother,  herself  a 
pauper,  under  obligation  to  support  a  minor  child,  or  entitled 
to  his  earnings ;  ^  indeed,  an  adult  son,  under  some  statutes,  is 
compelled  to  support  his  motherJ 

In  general,  the  legal  obligation  of  the  father  to  maintain  his 
child  under  the  common  law  ceases  as  soon  as  the  child  is  of 
age,  however  wealthy  the  father  may  be,  unless  the  child  be- 
comes chargeable  to  the  public  as  a  pauper.^  And  as  the  lan- 
guage of  statute  43  Eliz.  rendered  it  inapplicable  to  stepchildren, 
so  does  it  apply  to  blood  relations  only ;  and  the  husband  is 

^  2  Kent,  Com.  191,  and  note ;  Dorer  *  Jenness  v.  Emerson,  15  N.  H.  486. 

V.  McMnrphy,  4  N.  H.  162 ;  Comm'n  And  see  Sanford  v.  Lebanon,  31  Me. 

of  Poor  o.  Gansett,  2  Bail.  820.    And  124;  Farmington  v,  Jones,  36  N.  H. 

see  Haynes's  Adm'r  v.  Waggoner,  25  271. 

Ind.  1 74.  ^  Smith  v.  Lapeer  Connty,  34  Mich. 

«  2  Kent,  Com.  191.  58;  Dierkea  v.  Phila.,  93  Penn.  St.  270. 

*  Famham  v.  Pierce,  141  Mass.  203.  See  §  265. 

For  criminal  prosecution  nnder  a  local         ^  2  Kent,  Com.  192 ;  Parish  of  St.. 

statute  for  failure  to  support,  see  State  Andrew  v.  De  Breta,  1  Ld.  Raym.  699. 

V,  Sntcliffe  (1894),  N.  J.  The  father,  having  a  fair  capital,  may 

4  Commonwealth    v.    Hamilton,    6  be  liable  nnder  statute  for  the  support 

Mass.  253,  275 ;  Freto  v.  Brown,  4  lb.  of  his    adult    pauper    daughter  as  of 

675;  Worcester  v.  Marchant,  14  Pick.  "suflBcient  ability,"    even  though    hi» 

510;  Besondy,  Re,  32  Minn.  385;  113  income  be  less  than  his  expenses  and 

111.  461 ;   Bond  v.  Lockwood,  33  BL  his  health  infirm.    Templeton  v,  Strat- 

212 ;  §  273,  post.  ton,  128  Mass.  137. 

*  MiUs    V.  Wyman,   3   Pick.   207; 
Loomia  v.  Newhall,  15  lb.  159. 
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not  liable  for  the  expense  of  maintaining  his  wife's  mother,^  nor 
the  father  for  his  daughter's  husband ; '  nor  a  man  who  marries 
for  his  pauper  stepchildren.^  But  a  qtiasi  parental  relation 
may  sometimes  be  established;  and  one  may  stand  in  loco 
parentis  to  another,  and  thus  become  responsible  for  the  main- 
tenance and  education  of  the  latter,  on  the  principle  that  the 
child  is  held  out  to  the  world  as  part  of  his  family.* 

In  a  state  of  voluntary  separation,  the  husband  prima  fade, 
and  not  the  wife,  is  liable  for  the  support  of  children  living 
with  her ;  and  if  the  wife  be  justified  in  leaving  her  husband's 
house  and  taking  the  child  with  her,  she  may  pledge  his  credit 
for  the  child's  necessaries  as  well  as  her  own,  so  long  as  he 
neglects  to  make  reasonable  effort  to  regain  the  child's  custody.* 
But  circumstances,  even  where  the  hiisband  deserts  his  wife,  may 
repel  the  idea  of  an  agency  thus  conferred  upon  her.®  The 
wife  carries  no  such  agency  with  her  when  divorced,  though 
the  divorce  be  for  the  husband's  faulty  and  from  bed  and  board 
onlyJ  If  the  wife  leaves  her  husband  without  CAuse,  taking 
the  minor  child  with  her,  she  has  apparently  no  right  as  agent 
to  pledge  her  husband's  credit  for  the  child's  necessaries,  what- 
ever might  be  the  husband's  legal  duty  of  providing  for  the 
child's  support.®    For  the  mother  has  her  own  moral  and  legal 

^  Rex  V.  Mnnden,  1  Stra.  190.  support  of  a  child,  unless  she  was  living 

*  Friend  v,  Thompson,  Wright,  636.    apart  from   him   jostifiablj,  and   her 
'  Brookfield  v,  Warren,  128  Mass.    power  to  do  it  in  that  case  was  put 

127.  on  the  ground  that  the  reasonable  ex- 

*  See  post,  §  273,  as  to  stepchildren,  penses  of  the  child  were  part  of  her 
&c. ;  supra,  §  232 ;  £la  u.  Brand,  63  reasonable  expenses.  Bat  assuming  it 
N.  H.  14.  to  be  tftae,  as  laid  down  iu  several  more 

^  Rumnej  v.  Eejes,  7  N.  H.  571 ;  or  less  considered  dicta,  that  the  law  of 

Kimball    v,    Reyes,    11     Wend.   32;  Massachusetts  imposes  a  duty  upon  a 

Walker  v.  Laighton,  11  Fost.  HI ;  Gill  father  to  support  his  children,  and  that, 

17.  Read,  5  R.  I.  343.    And  see  Rey-  when    he  wrongfully  turns  wife  and 

nolds  ».  Sweetser,  15  Gray,  78 ;  Grun-  children  out  of  doors,  his  liability  for 

hut  V.  Rosenstein,  7  Daly,  164.  the  latter  arises  out  of  that  duty  (15 

0  As  where  he  deserted  before  the  Gray,  78 ;  136  Mass.  187),  still  all  the 

child  was  bom.    Lapworth  p.  Leach,  79  cases  show  very  plainly  that,  when  the 

Mich.  16;  121  Ind.  215.  wife  leaves  without  cause,  taking  her 

7  Hancock  v.  Merrick,  10  Gush.  41  ;  child  with  her,  the  fact  that  her  hus- 
Fitler  r.  Fitler,  33  Penn.  St.  50;  Bur-  band  does  not  attempt  to  compel  her  to 
ritt  V.  Burritt,  29  Barb.  124.  give  up  the  custody  of  the  child  does 

8  "  In  Bazeley  v.  Forder,  L.  R.  3  Q.  B.  not  of  itself  authorize  her  to  bind  him 
559,  it  was  conceded  that  a  wife  had  no  for  its  support."  Holmes,  J.,  in  Bald- 
power  to  charge  her  husband  for  the  win  v.  Foster,  138  Mass.  449. 
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obligation  to  support,  nourish,  and  educate  her  own  children  to  the 
extent  of  her  ability  and  means.  And  while  in  case  of  either 
separation  or  divorce,  without  orders  of  custody,  the  obligation 
in  general  continues  as  before,  it  may  be  materially  affected  by 
the  special  circumstances  of  each  case ;  while  a  judicial  award 
of  children  to  the  mother  should  be  presumed  to  carry  with  it  a 
transfer  of  parental  duties,  as  well  as  of  parental  rights.^  But  a 
father,  as  against  the  public  and  his  children,  cannot,  it  is  often 
held,  escape  the  duty  of  providing  for  the  children's  support ; 
not  even  if  they  remain  with  their  mother  after  divorce.^  And 
although  a  wife  by  her  fault  may  forfeit  her  own  claim  to  sup- 
port, she  cannot  forfeit  that  of  the  children.' 

§  238.  Maintenance,  &o.,  in  Chancery;  AUowance  from  Child's 
Fortune. — We  pass  from  maintenance  under  statute  to  chan- 
cery maintenance,  a  topic  considered  in  connection  with  educa- 
tion. Maintenance  as  ordered  by  courts  of  equity,  or  allowed 
in  settlement  of  a  trust  account,  has  grown  into  a  topic  of  con- 
siderable magnitude,  especially  under  the  English  system.  The 
rule  is,  that  where  an  infant  has  property  of  his  own,  and  his 
father  is  dead,  or  is  not  able  to  support  him,  he  may  be  main- 
tained and  educated  as  may  be  fit,  out  of  the  income  of  property 
absolutely  his  own,  by  the  person  in  whose  hands  the  property 
is  held ;  and  a  court  of  equity  will  allow  all  payments  made  for 
this  purpose,  which  appear  upon  investigation  to  have   been 

1  Brow  r.    Brightman,    136    Mass.  633;    Conn    v.    Conn,    57    Ind.    323; 

187.    Stanton  t'.  Willson,  3  Day,  37,  ap-  Thomaa   v.    Thomaa,    41    Wis.    229; 

pears  to  carry  the  mother's  right  much  Welch's  Appeal,  43  Conn.  342 ;  Buck 

further;  but  its  authority  is  question-  v.   Buck,  60  111.  105.     Local  stcitutes 

able.     We  must  admit,  however,  that  in  affect  this  question  considerably ;  and 

a  late  English  case,  presenting  a  strong  the  award  of  alimony  is  a  matter  of 

state  of  facts,  a  woman  who  lived  apart  judicial  discretion  in  divorce  suits, 

from  her  husband  for  sufficient  cause,  When  custody  of  a  child  is  given  to 

having  with  her,  against  her  husband's  the  mother  on   her  divorce  from  the 

will,  their  child,  of  whom  a  court  had  child's  father,    the  latter,   having    no 

given   her  the    custody,  was    allowed  right  to  the  child's  services,  is  free  from 

(Cockbum,  C.  J.  dis.)   to  pledge  the  liability  to  the  mother  for  the  child's 

husband's  credit  for  the  child's  reason-  maintenance.      Husband    v.    Husband, 

able  expenses ;  she  having  no  adequate  67  Ind.  583.    Especially  if  the  mother 

means  of  support.    Bazeley  v.  Forder,  remarries,  and  her  second  husband  as- 

L.  R.  3  Q.  B.  559.     See  in/ray  §  239 ;  sumes  the  place  of  father.    Johnson  v. 

and  as  to  the  child's  right  to  bind  as  Ousted,  74  Mich.  437  ;  121  Ind.  215. 

agent,  §  241.  ^  gut  alimony  decrees  may  regulate 

3  Conrtright  r.  Courtright,  40  Mich,  such  matters.    95  Cal.  374. 
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reasonable  and  proper.^  As  a  general  rule,  the  father  must,  If 
he  can,  maintain  as  well  as  educate  his  infant  children^  what- 
ever their  circumstances  may  be ;  and  no  allowance  will  be 
made  him  out  of  their  property,  while  his  own  means  are  ade- 
quate for  such  purposes.  This  principle  is  clearly  established, 
both  in  England  and  America.^  And  the  strict  rule  of  the 
common  law  regarded  the  parent  as  without  legal  right  to  re- 
imbursement for  his  outlay  in  this  direction. 

But  if  the  father  is  unable  to  maintain  his  children,  the  court 
of  chancery  will  order  maintenance  for  them  out  of  their  own 
property.^  And  where  the  question  turns  upon  the  father's 
ability,  maintenance  is  given,  not  only  in  case  of  his  bankruptcy 
or  insolvency,  but  whenever  it  appears  that  he  is  so  straitened 
in  his  circumstances  that  he  cannot  give  the  child  a  maintenance 
and  education  suitable  to  the  child's  fortune  and  expectations.^ 
The  amount  of  such  fortune,  as  well  as  the  situation,  ability,  and 
circumstances  of  the  father,  will  be  taken  into  account  by  the 
court  in  all  such  cases.  And  where  a  father  has  himself  made 
no  charge  for  maintaining  his  infant  children,  the  court  will  not 
make  it  for  him  in  order  to  benefit  his  creditors.^ 

Courts  now  look  with  great  liberality  to  the  state  of  facts  in 
each  particular  case  of  this  kind  before  them.  Thus,  there  are 
precedents  in  the  English  courts  where  the  father  bad  a  large 
income,  and  yet  was  allowed  for  the  maintenance  of  his  infant 
children,  they  having  an  income  still  larger;^  though  the  in- 

1  Macphers.  Inf.  213;  2  Storj,  £q.  in  cultivating  a  plantation,  owned  in 

Juris.  §  1354.  common  by  father  and  child,  see  34 

3  Macphers.  Inf.  145,  219 ,  Welles-  La.  Ann.  326. 
ley  u.  Beaufort,  2  Russ.  28;  Butler  v.         '2  Kent,  Com.  191 ;  Macphers.  Inf. 

Butler,  3  Atk.  60;  2  Kent,  Com.  191;  220. 

Darley  v.  Darley,  3  Atk.  399 ;  Cruger         *  Buckworth  v.  Bnckworth,  1  Cox, 

V.  Hey  ward,  2  Desans.  94;  Matter  of  80;    Macphers.  Inf.  220;   Newport  v. 

Kane,  2  Barb.  Ch.  375 ;   Addison   v.  Cook,  2  Ashm.  332 ;  Matter  of  Kane,  2 

Bowie,  2  Bland,  606;  Harland's  Case,  Barb.  Ch.  375;  Laggerv.  Mutual  Low 

5  Rawle,  323;  Myers  ».  Myers,  2  Mc-  Co.,  146  HI.  283;  136  111.  354. 
Cord,  Ch.  255  ,  Tompkins  v.  Tompkins,         »  Beardsley  v.  Hotchkiss,  96  N.  Y. 

3  C.  E.  Green,  303;  Tanner  v.  Skinner,  201. 

11  Bush,  120,  Buckley  v.  Howard,  35         «  2  Kent,  Com.  191 ;  Jervois  v.  Silk, 

Tex.  565 ;  Ela  ».  Brand,  63  N.  H.  14 ;  Coop.    Eq.    52 ;    2    Story,    Eq.  Juris. 

39  N.  J.  Eq.  227 ;  Kinsey  v.  State,  98  §  1354  et  $eq. ;  Greenwell  v.  Greenwell, 

Ind.  351  ;   96  N.  Y.  201 ;  Bedford  v,  5  Ves.  194 ;  Hoste  v.  Pratt,  3  Vos.  730; 

Bedford,  136  Bl.  354.    As  to  liability  ExparU  Penleaze,  1  Bro.  C.  C.387,  n. 
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creasing  liberality  of  the  courts  in  that  country  is  now  chiefly 
exhibited  in  their  construction  of  written  directions  for  main- 
tenance now  so  common  in  deeds  of  settlement  and  other  instru- 
ments, by  which  property  is  secured  to  the  infant.^  In  this 
country  there  are  many  instances  where  the  father  has  been 
allowed  for  his  child's  maintenance,  though  not  destitute.  As 
in  a  case  where  the  father  was  guardian  of  his  children,  labored 
for  their  support,  and  had.  been  put  to  increased  expense  by  the 
death  of  their  mother.^  And  again,  where  his  resources  were 
very  moderate,  and  the  two  children,  young  ladies,  had  a  com- 
fortable income  between  them.*  So  where  the  father  was  poor 
and  disabled,  and  his  daughter  lived  with  him.*  Chancery  in 
all  such  cases  endeavors  to  pursue  the  course  which  is  best  cal- 
culated to  promote  the  permanent  interest,  welfare,  and  happi- 
ness of  the  children  who  come  under  its  care.  "  And  these," 
says  Chancellor  Walworth, "  are  not  always  promoted  by  a  rigid 
economy  in  the  application  of  their  income,  regardless  of  the 
habits  and  associations  of  their  period  of  minority."  ^  In  other 
words,  to  liberally  educate  and  make  due  use  of  such  social 
advantages  as  the  child's  own  means  permit,  is  incumbent  upon 
every  judicious  parent,  since  each  child  should  be  trained  with 
reference  to  his  own  opportunities  ;  and  hence  a  child  with  for- 
tune should  not  be  straitened  in  his  bringing  up  because  the 
parent  is  without  one.  One  may  maintain  suitable  to  his  own 
condition  in  life,  while  it  is  fair  that  his  children  should  be 
supported  according  to  theirs.« 

The  father  may  be  allowed  for  the  expenses  of  past  main- 
tenance and  education,  if  special  circumstances  exist ;  not  other- 
wise, according  to  the  English  rule  of  the  present  day."^    But 

1  See  Macphera.  Inf.  221-223 ;  Hey-  Dodd,  2  Tenn.  Ch.  500 ;  Holtzman  v. 

sh''  I  V.  Heysbam,  1   Cox,  179.    And  Castleman,  2  Mac  Arthur,  555 ;  Bainea 

see  Allen  v.  CoAter,  1  Beasl.  201.  v.  Barnes,  64  Ala.  375.    Cf.  23  N.  J. 

3  Barring  v.  Coles,  2  Bradf.  Sor.  £q.  136,  296. 

349.  ft  Matter  of  Barke.  4   Sandf.   Ch. 

*  Matter  of  Bnrke,  4    Suidf.  Ch.  619. 

617.  *  See  Haase  v.  Roerschild,  6  Ind 

*  Watts  V.  Steele,  19  Ala.  656.  And  67  ;  Sparhawk  v  Sparhawk's  Ex'r,  9 
see  Godard  v    Wagner,  2  Strobh.  Eq.    Yt.  41. 

1 ;  Newport  v.  Cook,  2  Ashm.  332 ;  "2  Story,  Eq.  Juris.  Redf.  ed.  §  13.54 
Otte  V.  Becton,55  Mo.  99;  Trimble  r.    a;  Carmichael  f^  Hughes,  6  E.  L.  & 
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the  father's  nou-residence,  and  consequent  inability  to  make  a 
seasonable  application  for  maintenance,  is  held  a  special  circum- 
stance to  justify  such  allowance.^  While  the  old  rule  was  to 
make  no  allowance  for  past  maintenance,  that  rule,  with  the 
increase  of  wealth  and  libeml  living,  has  been  greatly  relaxed 
in  modern  times.  In  this  country,  too,  as  to  retrospective  allow- 
ance, chancery  does  not  appew  to  be  very  strict  as  concerns 
the  parent,  though  special  circumstances  should  always  be 
chosen  for  making  it.^  Every  such  case  must  depend  on  its 
own  facts.  We  apprehend  that,  both  in  England  and  America, 
maintenance  would  be  allowed  the  parent  from  the  estate  of  a 
full-grown  child  only  on  proof  of  some  contract.^ 

A  father,  even  if  he  be  not  in  needy  circumstances,  may 
maintain  his  children  out  of  any  fund  which  is  duly  vested  in 
him  for  that  express  purpose.^  One  may  also  contract  that 
certain  property  shall  be  applied  to  the  maintenance  and  edu* 
cation  of  his  children,  in  which  case  also  the  contract  may  be 
enforced  in  his  favor,  without  regard  to  the  question  of  ability ; 
and  on  this  ground  provisions  for  maintenance  in  an  antenuptial 
settlement  have  been  construed  in  favor  of  the  husband  and 
father.^  But  it  is  clear,  from  the  cases,  that  where  the  fund  is 
given  as  a  mere  bounty,  notwithstanding  a  provision  for  main- 
tenance, the  father,  if  of  ability,  must  support  the  child ;  ^  and 
this  principle  is  extended  to  the  father's  postnuptial  and  vol- 
untary settlement  upon  his  children  as  distinguished  from 
antenuptial  contracts.^    This  will  not  prevent  a  court  from  con- 

Kq.  73,  per  Lord  Cranworth ;  Ex  parte  ^  Macphera.  Inf.  220 ;  Hawkins,  v. 
Bond,  2  Myl.  &  K.  439;  Brown  v.  VTatts,  7  Sim.  199;  Andrews  r.  Par- 
Smith,  L.  R.  10  Ch.  D.  377.  tington,  2  Cox,  223 ;  Kendall  r.  Ken- 

1  Carmichael  v.  Hughes,  6  E.  L.  &  dall,  60  N.  H.  527. 

£q.   71.    And    see    Stopford    r.  Lord  ^  Mundy  t;.  Earl  Howe,  4  Bro.  C  C. 

Canterbury,  11  Sim.  82;  Bruin  v.  Nott,  224;  Stocken  v.  Stocken,  4  Sim.  152; 

1  Phill.  572 ;  1  Tamlyn,  22.  Macphers.  Inf.  220 ;  Kansome  v.  Bur- 


3  Matter  of  Kane,  2  Barb.  Ch.  375 
Matter  of  Burke,  4  Sandf.  Ch.  619 
Myers  v.  Myers,  2  McCord  Ch.  214 
Trimble   v.   Dodd,  2  Tenn.   Ch.  500 


gesfl,  L.  R.  3  £q.  773. 

•  Hoste  V.  Pratt,  3  Ves.  729 ;  Ham- 
ley  V,  Gilbert,  Jac  354;  Myers  r. 
Myers,  2   McCord,  -  Ch.  255 ;  Jones  r. 


Otte  V.  Becton,  55  Mo.  99.  Stockett,  2  Bland,  409. 

»  See  In  re  Cottrell's  Estate,  L.  R.         "^  In  re  Keunison's  Trusts,  L.  R.  12 

12  Eq.  566 ;  infra,  c.  5 ;   Otte  v.  Bee-  Eq.  422. 
ton,  55  Mo.  99. 
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struiug  such  provisions  in  a  father's  favor^  where  the  facts 
show  that  he  ought,  on  general  principles,  to  receive  assistance.^ 
It  will  presently  appear  that  the  parent's  right  to  his  child's 
services  becomes,  as  the  child  grows  older,  a  partial  offset  to  the 
cost  of  support ;  and  there  can  be  no  justice  in  letting  the  father 
receive  the  child's  useful  services  at  home,  or  his  earnings,  and 
charge  an  allowance  out  of  the  child's  property  at  the  same  time, 
regardless  of  that  pecuniary  advantage.^ 

§  239.  Chancery  Maintenance  aa  to  Mother;  Separated  Par- 
enta,  &c.  —  The  mother,  after  the  death  of  the  father,  remains 
the  head  of  the  family.  She  has  the  like  control  over  the 
minor  children  as  he  had  when  living ;  and  she  is  then  bound 
to  support  them,  if  of  sufficient  ability.*  This  we  hold  to  be 
the  rule  most  conformable  to  natural  justice ;  though  there  are 
cases  and  statutes  which  would  seem  to  exempt  her  from  such 
obligations.*  In  a  state  of  separation  or  divorce,  too,  she  has 
her  own  obUgations  toward  the  minor  child  in  her  separate 
custody.  The  statute  of  Elizabeth,  to  which  we  have  already 
referred,  expressly  includes  the  mother.  And  since  the  tend- 
ency of  the  day  is  to  give  the  mother  a  more  equal  share  in 
the  parental  rights,  it  follows  that  she  should  assume  more  of 
the  parental  burdens.  It  is  nevertheless  clear  that  the  courts 
show  special  favor  to  the  mother,  as  they  should ;  and  if  the 
child  has  property  and  means  of  his  own  they  will  rather  in  any 
case  charge  the  expenses  of  his  education  and  maintenance  upon 
such  property  than  force  her  to  contribute.*    A  court  of  chan- 

1  See  Andrews  r.  Partington,  2  Cox,  of  repayment.    Pearce  v.  Olney,  5  R.  L 

223,  commented  npon  in  Hoste  v,  Pratt,  269.    See  In  re  Stables,  13  £.  L.  &  £q. 

3Ves.  729.  61. 

Where  the  trustee  for  an  infant,  in  •  Livernois,  /?«,  78  Mich.  330. 

the  exercise  of  rightful  discretion,  has  •  Dedham  u.  Natick,  16  Mass.  140. 

paid   over  to  the  father,  at   his    re-  *  Whipple  v.  Dow,  2    Mass.  415; 

quest,  certain  sums  of  money  out  of  the  Dawes  v.  Howard,  4  Mass.  97  ;  2  Kent, 

income  of  the  trust  property,  the  father  Com.  191,  aud  cases  cited  ;  supra^  §  237. 

being  a  bankrupt,  it  is  held  that  no  *  lb. ;  Haley  t;.  Bannister,  4  Madd. 

promise  can    be  implied   under   such  275;  Hughes  v,  Hughes,  1  Bro.  C.  C 

circumstances,  on  the  part  of  the  father,  338.    And  see  Lanoy  v.  Duchess   of 

to  repay  to  the  trustee  the  sums  of  Athol,  2  Atk.  447 ;  Ex  parte  Petre,  7 

money  thus  applied  when  he  afterwards  Yes.  403  ;  Macphers.  Inf.  224 ;  Beasley 

becomes  able  to  do  so ;  there  should  be  v.  Magrath,  2  Sch.  &  Lef .  35 ;  Pyatt  v. 

something  to  show  an  express  promise  Pyatt,  46  N.  J.  Eq.  285 ;  Anne  Walker's 
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eery  will  not  readily  make  the  support  and  education  of  infant 
children  a  charge  upon  the  property  of  their  widowed  mother, 
nor  upon  that  of  a  stepfather  who  has  not  undertaken  to  stand 
in  place  of  a  father,  while  their  own  means  are  ample.^  In 
such  connection,  again,  it  is  worth  considering  whether  the 
child  renders  any  valuable  services  to  a  remarried  mother  or 
stepfather,  or  confers  a  right  to  such  services.^  In  geneiul,  a 
married  woman  is  not  liable  for  the  support  and  education  of 
her  children  during  the  lifetime  of  a  husband ;  and  if  she  ren- 
ders such  support  she  is  entitled,  at  all  events,  to  an.  allowance 
from  the  estates  of  the  children,^  or  if  she  dies  her  estate  is  not 
to  be  charged  at  the  husband*s  instance.^ 

Where  the  court  takes  away  from  the  father  the  care  and 
custody  of  the  children,  chancery  does  not  call  in  aid  of  their 
own  means  the  property  of  the  father,  and  it  directs  mainte- 
nance out  of  their  own  fortunes,  whatever  may  be  their  father's 
circumstances.^  But  it  is  held  in  Illinois  that  where  infants 
are  taken  from  the  custody  of  their  father,  and  have  no  property 
of  their  own,  the  father  is  bound  to  support  them  at  such  rate 
as  the  court  may  order.^  Local  statutes  sometimes  affect  the 
rule  in  this  country;  while  in  the  divorce  courts  an  order  of 
maintenance  for  children  will  sometimes  be  made  on  somewhat 

Matter,  Cas.  temp.  Sugd.  299.   Mother's  entitled  to  a  reasonable  allowance  out 
discretion  overroled.     In   re    Roper's  of  her  children's  estate  for  their  main- 
Trusts,  L.  R.  11  Ch.  D.  272.  tenance,  where  her  own  means  are  11m- 
^  Mowbray  v.  Mowbray,  64  lU.  383.  ited.    Wilkes  v.  Rogers,  6  Johns.  566 ; 
A  widow,  on  her  remarriage,  is  not  lia-  Heyward  v.  Cnthbert,  4  Desans.  445; 
ble  for  the  maintenance  of  a  child  by  a  Osborne  v.  Van  Horn,  2  Fla.  360 ;  Brad- 
former  hosband.  Besondy, /2e,  32  Minn,  shaw  v,  Bradshaw,  1    Rnss.  528;   46 
385.    Where  a  mother  has  maintained  N.    J.    Eq.    285.    But     the    widowed 
her  infant  child  without  the  order  of  the  mother  who  undertakes  to  support  the 
court,  it  is  held  that,  upon  his  decease,  children  from  her  own  means  cannot 
she  can  claim   for   past  maintenance  be  compelled  by  her  creditor  to  charge 
only  such  sum  as  will  effectually  in-  their  fund.    133  111.  339. 
demnify  her  for  what  she  has  spent,         ^  Euglehardt  v.  Yung,  76  Ala.  534. 
without  reference  to    the   amount  of         »  Gladding  v,  FoUett,  95  N.  Y.  652. 
his  fortune.    Bruin    v.   Knott,  9    Jur.         ^  86  Ga.  363. 
979.     She  may  have  made  a  gift  of         *  Wellesley  r.  Duke  of  Beaufort,  2 
maintenance  to  him  so  as  to  be  pre-  Russ.  1 ;  Macphers.  Inf.  224. 
eluded  from  claiming  anything  after-         •  Cowls  r.  Cowls,  3  Gilm.  435.    And 
wards  by  way  of  recompense.    In  re  8ee<Mpra,p.  371 ;  McCarthy  v.  Hinman, 
Cottrell's   Estate,  L.   R.   12  Eq.   566.  35  Conn.  538.    Cf.  144  m.  589. 
But  in  any  case  the  widowed  mother  is 
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the  same  principle  as  alimony  for  the  wife,  notwithstanding  the 
guilty  husband  loses  their  custody.^  Consonant  with  American 
policy,  where  the  custody  of  the  minor  child  has  been  given  to 
the  mother  by  the  court,  the  father  is  no  longer  legally  liable 
for  the  support  of  the  child,  apart  from  such  an  order  of 
maintenance.^ 

If  the  father  is  alive  and  unable  to  maintain  his  child,  main- 
tenance will  be  allowed  without  considering  the  ability  of  the 
mother,  though  she  may  have  a  separate  income.^  And  even 
the  misconduct  of  the  father  will  not  always  exclude  him  from 
the  benefits  of  his  child's  fortune.* 

§  240.  Chancery  Maintenance ;  Income  ;  Fond.  —  Courts  of 
chancery,  following  a  well-known  principle,  usually  restrict  the 
extent  of  a  child's  maintenance  to  the  income  of  his  property.* 
But  where  the  property  is  small,  and  the  income  insufficient 
for  his  support,  the  court  will  sometimes  allow  the  capital  to 
be  broken ;  ®  though  rarely  for  the  purpose  of  a  child's  past 
maintenance  when  his  future  education  and  support  will  be  left 
thereby  unprovided  for.^ 

We  have  assumed,  in  the  cases  already  considered,  that  there 
was  some  fund  in  which  the  infants  had  an  absolute  right  or 
interest.  Where  the  interest  is  merely  contingent  the  rule  is 
necessarily  strict.^  Maintenance  cannot  be  allowed  to  infants 
out  of  a  fund  which,  upon  the  happening  of  the  event  contem- 
plated by  the  testator  in  the  bequest  of  the  fund,  will  not  belong 
to  the  infants  but  to  some  other  person.®    And  the  parental 

1  Milford  r.  Milf ord,  L.  R.  1  P.  &  D.  •  lb. ;  Barlow  v.  Grant,  1  Vera.  255 ; 

715;   Schouler,  Hub.  &  Wife,  §  555;  Bridge  v.  Brown,  2  You.  &  C.  C.  181; 

Wilson  V.  Wilson,  45  CaL  399 ;  Holt  v.  Ex  parte  Green,  1  Jac.  &  W.  253 ;  0&- 

Holt,  42  Ark.  495.  borne  v.  Van  Horn,  2  Fla.  360 ;  New- 

«  Brow  V.  Brightman,  186  Mass.  187.  port  v.  Cook,  2  Ashm.  332.    See  In  re 

»  Macphers.  Inf.  224;  Haley  v.  Ban-  Coe's  Trust,  4  Kay  &  J.  199;  Matter 

nister,  4  Madd.  275.  of  Bostwick,  4  Johns.  Ch.  100 ;  Don- 

*  Macphers.  Inf.  251.    See  Allen  v,  ovan  v.  Needham,  15  L.  J.  193.    The 

Coster,  1  Beav.  202.  terms  of  the  trust  may  impose  special 

As  to  the  mother's  claim  for  allow-  restrictions.     McKm'ght  v.  Walsh,  23 

ance  for  the  child's  support  out  of  lands  N.  J.  Eq.  136. 

devised  to  the  child,  who  died,  leaving  ^  See  Otte  v,  Becton,  55  Mo.  99 ; 

the  parents  (who  had  separated)  the  sole  Cox  v.  Storts,  14  Bush,  502. 

heirs,  see  Pierce  ».  Pierce,  64  Wis.  73.  »  Ex  parte  Kebble,  11  Ves.  604. 

»  2  Story,  Eq.  Juris.  §  1355;  Mao-  •  lb,;  Errat  v.  Barlow,  14  Ves.  202; 

phers.  Inf.  252.  Turner  v.  Turner,  4  Sim.  430 ;  Matter 
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right  to  charge  a  child's  fund  as  guardian  for  his  education  or 
maintenance  in  any  case  is  at  the  most  a  discretionary  right 
and  not  to  be  compelled.^ 

§  241.  Wliether  Child  may  bind  Parent  aa  Agent;  Child's 
NeceBBariea.  —  Let  US  here  inquire  how  far  the  child  may  bind 
his  father  as  agent.  A  father  is  not  bound  by  the  contracts 
or  debts  of  his  son  or  daughter,  even  for  necessaries,  as  a  rule, 
unless  the  circumstances  show  an  authority  actually  given  or 
to  be  legally  inferred.^  The  principles  of  agency  as  between 
father  and  child  might  seem  analogous  to  those  which  govern 
the  relation  of  husband  and  wife ;  which  last  have  already  been 
considered  at  some  length.  On  the  one  hand,  the  father  should 
be  compelled  to  discharge  his  legal  and  moral  obligations  as 
a  parent,  by  providing  suitable  necessaries;  on  the  other,  he 
should  not  be  prejudiced  by  the  acts  of  his  imprudent  child. 

If,  then,  the  infant  child  resides  at  home,  it  is  to  be  presumed 
that  the  father  furnishes  whatever  is  necessary  and  proper  for 
his  maintenance ;  and  a  proper  support  being  rendered,  under 
such  circumstances,  a  third  person  cannot  supply  necessaries 
and  charge  the  father.  So  far,  all  is  clear.  Wherever  the 
infant  is  sub  potestate  parentis  in  fact,  there  must  be  a  clear 
and  palpable  omission  of  duty  in  this  respect,  on  the  part  of 
the  parent,  to  render  him  chargeable,  unless  he  has  conferred 
actual  authority  or  made  express  contract.'  The  converse  of 
this  rule  has  more  than  once  been  suggested  in  our  American 
courts;  namely,  that  where  the  father  abandons  his  duty,  so 
that  his  infant  child  is  forced  to  leave  his  house,  he  is  liable  for 

of  Davison,  6  Paige,  136.    Where  the  Potter,  17  Vt.  348;  Pidgin  v.  Cram,  8 

father  has  permitted  the  child  to  sqnan-  N.  H.  350 ;  Raymond  v.  Loyl,  10  Barb, 

der  sums  paid  regularly  for  mainte-  483;  Tomkin8w.Tomkinfl,8Stockt.512; 

nance,  he  cannot  claim  reimbursement.  Van  Valkenburg  r.  Wataon,  13  Johns. 

3  Dem.  (N.  Y.)  556.    As  to  rule  of  pro-  480 ;  Mortimore  o.  Wright,  6  M.  &  W. 

cedure    in  securing   maintenance,  see  482;  Kelley  ».  Davis,  49  N.  H.  187. 
Macphere.Inf.  214  e/se^.,  and  works  on         «  Tomkins   v.  Tomkins,  3    Stockt 

equity  procedure.    Maintenance  is  fur-  512;  Townsend  v.  Burnham,  33  N.  H. 

ther  considered  under  Guardian   and  27  ;  Clinton  v,  Rowland,  24  Barb.  634 ; 

Ward,  post,  §  337.  Keaton  v.  Davis,  18  Geo.  457 ;  Gotta  p. 

1  Reynold  v.  Reynold,  92  Ky.  556;  Clark,  78  111.  229;  Rogers  v.  Turner, 
133  lU.  339.  58  Mo.  116.    The  parent's  contract  or 

2  2  Kent,  Com.  192 ;  Cromwell  v,  failure  to  supply  must  be  averred  and 
Benjamin,  41  Barb,  558;    Gordon   v.  shown  by  the  claimant.    159  Penn.  St 
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a  suitable  maintenance  furnished  the  child  elsewhere.^  And 
upon  this  doctrine  was  a  Connecticut  case  based  many  years 
ago,  where  an  infant  child  had  *'  eloped  "  from  his  father's  house 
for  fear  of  personal  violence  and  abuse;  and  his  necessary 
support  and  education  were  furnished  by  a  stranger.^  If  the 
child  left  home,  on  the  other  hand,  without  the  parental  consent 
and  unjustifiably^  no  such  claim  for  necessaries  against  the 
parent  ought  to  be  allowed  upon  any  theory  of  inferential  assent.^ 
It  must  be  admitted  that  this  doctrine  of  an  implied  agency, 
against  the  father's  wishes,  such  as  the  common  law  raises  for 
the  wife's  protection,  ought  hardly  to  be  extended  in  an  equal 
degree  to  persons  too  young  to  be  8ui  juris ;  that  the  theory 
thus  advanced  is  supported  rather  by  dicta  than  positive  ad- 
judication ;  and  that,  whenever  applied,  such  a  rule  is  to  be  jus- 
tified rather  by  public  policy  than  the  well-understood  liabilities 
of  the  father,  as  defined  by  Blackstone.  We  look  at  the  reports 
and  find  that  in  nearly  every  instance  the  father  was  held  to  be 
discharged  from  the  obligation,  or  else  was  made  liable  on  other 
grounds.  There  can  be  no  doubt  that  a  parent  is  under  a  nat- 
ural obligation  to  provide  necessaries  for  his  minor  children. 
But  how  that  obligation  is  to  be  enforced  is  not  so  clear.*  In 
Vermont  this  doctrine  of  implied  agency,  against  the  father's 
wishes,  was  disapproved  in  a  case  which  discusses  the  subject 
fully ;  though  the  facts,  it  must  be  conceded,  showed  no  clear 

489;  Conboy  v.  Howe,  59  Conn.  112.  *  1  Bl.  Com.  447;  Edwards  t?.  Davis, 

And  ratification  by  allowing  the  child  16  Johns.  285;  In  re  Hyder,  11  Paige, 

to  wear  or  consame  reqnires  suitable  188;  2  Kent,  Com.  190.    In  New  York 

proof.    lb.  there  is  some  confusion  of  opinion.    Cf . 

^  Owen  r.  White,  5  Port.  435,  and  Raymond  v.  Loyl,  10  Barb.  483,  with 

cases  cited  in  the  two  preceding  notes.  New  York  cases,  supra.    But  the  doc- 

^  Stanton  v.   Willson,  3   Day,    37.  trine  of  an  implied  agency  of  necessity. 

But  the  point  decided  was  a  different  upon  the  minor  child's  pledge,  was  ap- 

one.  plied  in  the  late  case  of  Porter  v.  Pow^ 

•  See    45    lU.    App.  447.      Where  eU,  79    Iowa,   151,  where    the  minor 

parents  after  divorce  agreed  that  the  daughter  while  living  away  from  home, 

father  should  have  cnstody  of  the  minor  and  supporting  herself  by  permission 

son,  and  the  latter  goes  to  live  with  his  from  her  own  earnings,  fell  sick  and 

mother  without  good  cause  or  consent,  incurred   a   bill  for    medical    attend- 

the  mother  cannot  render  the  fatlier  ance  without  her  father's  knowledge, 

liable  for  his  son's  board  against  the  And  see  Cooper  v.  McNamara  (1894), 

father's  refusaL    Cushman  t;.  Hassler,  Iowa. 
82  Iowa,  295. 
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omission  of  parental  duty.*  In  fine,  either  an  express  promise, 
or  circumstances  from  which  a  promise  by  the  father  can  be 
inferred,  is  essential.^ 

The  latest  English  decisions  are  clearly  against  allowing  the 
child  to  pledge  his  father's  credit  for  necessaries  to  enforce  a 
moral  obligation.  There  must  be  some  contract,  express  or  im- 
plied, in  order  to  charge  him.  If  a  child  be  turned  upon  the 
world  by  his  father,  he  can  only  apply  to  the  parish,  and  they 
will  compel  the  father,  if  of  ability,  to  pay  for  his  support  Says 
Lord  Abinger :  "  In  point  of  law,  a  father  who  gives  no  authority, 
and  enters  into  no  contract,  is  no  more  liable  for  goods  supplied 
to  his  son,  than  a  brother,  or  an  uncle,  or  a  mere  stranger  would 
be.  From  the  moral  obligation  a  parent  is  under  to  provide  for 
his  children,  a  jury  are,  not  unnaturally,  disposed  to  infer  against 
him  an  admission  of  a  liability  in  respect  of  claims  upon  his  son» 
on  grounds  which  warrant  no  inference  in  point  of  law."* 

But  very  slight  evidence  may  sometimes  warrant  the  infer- 
ence that  a  contract  for  the  infant's  necessaries  is  sanctioned  by 
the  father ;  so  zealous  is  the  court  to  enforce  a  moral  obligation 
wherever  it  can.  English  authority  to  the  same  effect  is  not 
equally  pointed ;  *  but  the  American  rule  is  certainly  humane 
and  liberal  in  this  respect  Thus,  the  father  is  held  bound  for 
necessaries,  where  he  knows  the  circumstances,  and  makes  no 
objection.^  And  for  the  expenses  of  education  and  maintenance 
furnished  on  his  general  consent,  and  in  his  negligence.^  So, 
too,  being  liable  once  to  a  third  person,  the  father  may  be  held 

1  Gordon  v.  Potter,  17  Vt  S48.  «  Blackburn  o.  Mackey,  1   Car.  & 

*  McMiUen  v.  Lee,  78  m.  443 ;  Free-  P.  1 ;  Law  v.  Wilkin,  6  Ad.  &  El.  781 ; 

man  v.  Robinson,  38  N.  J.  L.  383 ;  Tom-  cases  of  donbtfnl  legal  authority.    See 

kins  V,  Tomkins,  3  Stockt.  517.    As  to  Macphers.  Inf.  514,  515. 
the  wife's  authority  to  bind  her  husband         *  Swain  o.  Tyler,  26  Yt.  9  ;  Thayer 

for  the  child's  necessaries,  see  Schouler,  v.  White,  12  Met    343  ;   Fowlkes   v. 

Hub.  &  Wife,  §  101 ;  supra,  §§  61,  237,  Baker,  29  Tex.    135.     As  where    he 

239.     One  who  encourages  wife  and  knew  that  another  was  boarding  his 

child  to  live  apart  from  the  husband  minor  child  with  expectation  of  reward, 

and  father  is  the  less  entitled  to  recover  Clark  v.  Clark,  46  Conn.  586.    Or  upon 

for  the  necessaries  of  either.    Schnnckle  written  agreement  with  his  divorced 

o.  Bierman,  89  HI.  454.  wife,  who  retains  the  children.     Conit* 

s  Mortimore  v.  Wright,  6  M.  &  W.  right  v.  Courtrigbt,  40  Mich.  633.    CI 

482.    And  see  Shelton  v,  Springett,  11  Baldwin  v.  Foster,  138  Mass.  449. 
C.  B.  452 ;  20  E.  L.  &  £q.  281 ;  Sea-        >  Thompson  v.  Dorsey,  4  Md.  Cb 

borne  t;.  Maddy,  9  Car.  &  P.  497.  149. 
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liable  afterwards  by  implication,  unless  his  revocation  is  made 
clear  and  consistently  adhered  to.^  Doubtless  any  father  may 
contract  for  supplies,  necessary  or  unnecessary,  on  his  child's 
account,  if  he  choose  to.' 

Yet  the  rule  of  principal  and  agent  is  to  be  reasonably  en- 
forced ;  and  in  all  cases  where  there  appears  neither  palpable 
moral  delinquency  on  the  part  of  the  parent,  nor  evidence  of 
authority  actually  conferred  upon  his  son,  nor  a  contract  by  the 
parent  himself  or  his  other  agents,  the  parent  cannot  be  held 
liable  for  the  general  contracts  of  the  child.  A  conditional  offer 
to  pay  for  goods  ordered  of  a  stranger  by  the  child  must  have 
been  clearly  accepted  in  order  to  constitute  such  ratification  as 
will  bind  the  parent  who  makes  it.^  And  in  numerous  instances 
have  courts  refused  to  make  the  father  liable  on  the  ground  of 
an  implied  agency  to*  the  child.^  So  where  a  child  has  attained 
full  age,  the  presumption  is  that  he  will  bind  himself  by  his 
own  contract&  Under  the  latter  circumstances,  a  mere  request 
to  furnish  necessaries  does  not  bind  the  father,  though  the  son 
be  living  with  him ;  while  it  is  very  clear  that  the  father  may 
even  thus  bind  himself  by  his  own  independent  promise.^ 

Whenever  a  minor  son  or  daughter  has  left  the  father's  home, 
the  cause  should  be  ascertained ;  for  the  disobedience  of  children 
i3  not  to  be  encouraged  in  any  event.®  Under  the  most  favora- 
ble aspect  of  the  infant's  right  to  bind  his  father  as  agent,  a  third 
person  furnishing  goods  must  take  notice,  at  his  peril,  of  what 
i3  necessary  for  the  infant  according  to  his  precise  situation.^ 

1  Plotte  V.  Rosebnry,  4  Dutch.  146 ;  »  Bojd  v.  Sappiugton,  4  Watta,  247 ; 
Marphy  v,  Ottenheimer,  84  HI.  89.  Patton  v.  Hassinger,  69  Feun.  St.  311. 
And  see  Deane  v.  Annis,  14  Me.  26.  And  see  Mills  v.  Wyman,  3  Pick.  207 ; 
Notice  to  a  third  person  may  be  waived  Wood  v.  Gills,  Coxe,  449 ;  Norris  r. 
afterwards  by  the  parent's  acts.  Bailey  Dodge's  Adm'r,  23  Ind.  190 ;  Kemodle 
v.  King,  41  Conn.  365.  v,    Caldwell,   46    Ind.   153;  White    v. 

2  Bryan  v.  Jackson,  4  Conn.  288.  Mann,  1 10  Ind.  74. 

And  see    Brown  v.  Deloach,  28   Ga.         «  Raymond  v.  Loyl,  10  Barb.  483 ; 

486 ;  Deane  v,  Annis,  14  Me.  26 ;  Ear-  Angel  v.  McLellan,  16  Mass.  28 ;  Weeks 

per  V.  Lemon,  38  Ga.  227.  p.  Merrow,  40  Me.  151. 

»  Andrews  r.  Garrett,  6  C.B.W.  8. 262.         7  Van  Valkenbnrgh  v.  Watson,  13 

*  Eitel  V.  Walter,  2  Bradf.  Snr.  287  ;  Johns.  480;  Gotts  v.  Clark,  78  111.  229. 

Raymond  v.  Loyl,  10  Barb.  483 ;  Bnsh-  Cf.  Murphy   v.  Ottenheimer,  84   DL 

neU  V.  Bishop  HiU  Colony,  28  111.  204 ;  39. 

Tyler  v.  Arnold,  47  Mich.  564.    See 

Loomis  V,  Newhall,  15  Pick.  159. 
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And  the  oral  promise  of  a  father  to  pay  a  debt  of  his  child  not 
incurred  for  necessaries,  in  consideration  of  the  creditors  for- 
bearing to  sue  the  child,  must  be  treated  as  a  promise  to  pay 
the  debt  of  another,  and  hence,  under  the  Statute  of  Frauds,  not 
enforceable.^ 

§  241  a.  Child  8  Necessaries ;  Miscellaneous  Points.  —  A  claim 
against  a  parent  for  his  minor  child's  necessaries  may  be  out- 
lawed by  limitations.^  Furthermore,  for  supplies  furnished  the 
infant  after  the  parent's  death,  the  parent's  executor  or  adminis- 
trator should  not  be  sued ;  it  is  rather  the  infant's  new  guar- 
dian, and  the  fund  accruing  to  the  child  on  distribution  of  the 
parental  estate,  to  which  the  claimant  must  look  for  indemnity.* 

§  242.  Duty  of  Providing  a  Trade  or  Profession.  —  The  parent's 
duty,  according  to  some  authorities,  also  extends  to  providing  the 
children  with  a  profession  or  trade  as  well  as  a  suitable  educa- 
tion. How  far  the  duty  of  competent  provision  extends,  must 
depend  upon  the  condition  and  circumstances  of  the  father. 
Kent  observes  that  this  duty  is  not  susceptible  of  municipal 
regulations,  and  is  usually  left  to  the  dictates  of  reason  and 
natural  affection.* 

§  242  a.  Liability  for  Minor  Child's  Funeral  Expenses. —  A 
father  is,  in  general,  liable  for  the  decent  funeral  expenses  of  his 
deceased  minor  child.* 

§  242  b.  Value  of  Parental  Education,  Support,  &c.  —  In 
assessing  damages  recoverable  by  a  minor  child  for  the  death  of 
a  parent  by  the  negligence  of  carriers,  courts  incline  sometimes 

1  Dexter  v.  Blanchard,  II  Allen,  gan,  60  N.  H.  197.  Slight  evidence 
S65.  Goods  beiDg  sold  to  the  minor  will  support  the  allegation  of  a  promise 
without  the  father's  knowledge,  order,  by  a  father  to  pay  for  his  child*s  sup- 
or  consent,  his  subsequent  promise  to  port.    45  Ark.  237 ;  p.  380. 

pay  therefor  is  without  binding  con-  *  2  Kent,  Com.  202.  It  is  within 
sideration.  Freeman  v.  Robinson,  38  the  police  power  of  the  legislature  to 
N.  J.  L.  383.  prohibit  a  parent  from  putting  a  young 
This  rule  of  agency  is  sometimes  female  child  upon  exhibition  as  a  pro- 
allowed  to  operate  for  the  parent's  own  fessional  dancer,  on  considerations  of 
benefit  as  against  a  third  party;  the  injury,  whether  to  the  child's  health  or 
child  who  could  not  bind  himself  being  morals.  People  v.  Ewer,  141  N.  Y. 
treated  as  the  parent's  agent.  Darling  129. 
V,  Noyes,  32  Iowa,  96.  *  See  Sullivan  v.  Horner,  41  N.  J. 

2  Pryor  y.  West,  72  Ga  140.  Eq.  299;   108  Penn.   St.  247;   suptxit 
»  lb.;  §§  337,  411;  Bums  v,  Madi-  §§  199,  211. 
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to  consider  the  reasonable  prospective  expectation  of  pecuniary 
benefit  to  that  chUd  by  way  of  education  and  support,  and  physi- 
cal and  moral  training,  had  that  parent  survived.^ 


CHAPTEE  III. 

THE   RIGHTS   OF  PARENTS. 

§  243.  Foundation  of  Parental  Rights.  —  The  rights  of  parents 
result  from  their  duties,  being  given  them  by  law  partly  to  aid 
in  the  fulfilment  of  their  obligations,  and  partly  by  way  of  rec- 
ompense.* As  they  are  bound  to  maintain  and  educate,  the  law 
has  given  them  certain  authority  over  their  children,  and  in  the 
support  of  that  authority  a  right  to  the  exercise  of  such  discipline 
as  may  be  requisite  for  the  discharge  of  their  important  trust. 
This  is  the  true  foundation  of  parental  power.^ 

§  244.  Parental  Right;  ChaatiBement ;  Indictment  for  Cruelty, 
&o.  —  Some  of  the  ancient  nations  carried  the  parental  author- 
ity beyond  all  natural  limits.  The  Persians,  Egyptians,  Greeks, 
Crauls,  and  Somans  tolerated  infanticide.  Under  the  ancient 
Boman  laws  the  father  had  the  power  of  life  and  death  over  his 
children,  on  the  principle  that  he  who  gave  had  also  the  power 
to  take  away ;  *  and  thus  did  law  attribute  to  man  those  func- 
tions which  belong  only  to  the  Supreme  Being.  This  power  of 
the  father  was  toned  down  in  subsequent  constitutions,  and  in 
the  time  of  the  Emperor  Hadrian  the  wiser  maxim  prevailed, 
"  Patria  potestas  in  pietate  debet,  non  in  atrocitate  consistere  ;  " 
for  which  reason  a  father  was  banished  who  had  killed  his  son. 
The  Emperor  Constantino  made  the  crime  capital  as  to  adult 
children;  and  infanticide  was  under  Valentinian  and  Valens 
punishable  by  death.      Thus  was    the   doctrine  of   paternal 

1  Tntenr  v.  Chicago  R.  77  Wis.  505 ;         »  2  Kent,  Com.  203. 
RaUway  Co.  v,  Maddiy,  67  Ark.  306.  *  Cod.  8, 47, 10;  1  Bl.  Com.  452. 

3  1  BL  Com.  462. 
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supremacy  gradually  reduced,  though  at  the  civil  law  never 
wholly  abandoned.^ 

The  common  law,  far  more  discreet,  gives  the  parent  only  a 
moderate  degree  of  authority  over  his  child's  person,  which  au- 
thority relaxes  as  the  child  grows  older.  With  the  progress  of 
refinement,  parents  have  learned  to  enforce  obedience  by  kind- 
ness rather  than  severity ;  and  although  the  courts  are  reluctant 
to  interfere  in  matters  of  family  discipline,  they  will  discounte- 
nance every  species  of  cruelty  which  goes  by  the  name  of  paren- 
tal rule.  The  common  law  gives  the  right  of  moderate  correction 
of  the  child  in  a  reasonable  manner;  "for,"  it  is  said,  "this  is 
for  the  benefit  of  his  education."  ^  But  at  the  same  time  the 
parent  must  not  exceed  the  bounds  of  moderation,  and  inflict 
cruel  and  merciless  punishment ;  for  if  he  do,  he  is  liable  to  be 
punished  by  indictment.^  And  he  may  be  found  guilty  of  man- 
slaughter, or  even  murder,  under  gross  circumstances.*  Thus, 
where  a  father  put  his  child,  a  blind  and  helpless  boy,  in  a  cold 
and  damp  cellar,  without  fire,  during  several  days  in  midwinter, 
giving  as  his  only  excuse  that  the  boy  was  covered  with  vermin, 
he  was  rightly  held  subject  to  indictment  and  punishment  for 
such  wanton  cruelty.* 

So  may  a  parent  at  the  common  law  be  indicted  for  exposure 
and  neglect  of  his  children ;  and  the  heinousness  of  the  offence 
dependsr  in  a  great  measure  upon  the  proof  of  simple  negligence 
or  wilful  cruelty.  The  parent,  too,  who  suffers  his  little  child 
to  starve  to  death,  commits  murder.*    But  the  child's  tenderness 

1  1  BL  Com.  452;  2  Kent,  Com.  >  The  law  relactantlj  interferop 
204 ;  1  Heinec.  Antiq.  Rom.  Jar.  9  ;  Dr.  criminallj  in  each  caaes  anlees  the  pa- 
Taylor,  Ciy.  Law,  403-406;  Forsyth,  rental  chastisement  produces  perma- 
Custody,  3.  nent  injury  or  was  maliciously  inflicted. 

2*1  Hawk.  P.C.130;  1  Bl.  Com.  452.  State  v.  Jones,  95  N.  C.  588;  89  Ala. 

One  in  loco  parentis,  as  a  stepfather  46.    But  of.  Powell  v.  State,  67  Miss, 

may  become,  has  the  right  of  moderate  719. 

correction.    Gorman  v.  State,  42  Tex.  *  1  Buss.  Crimes,   Grea.  ed.  490; 

221 ;  Marshall  v.  Beams,  32  Fla.  499;  Begina  v.  Edwards,  8  Car.  &  P.  611 ;  2 

State  V.  Alford,  68  N.  C.  322.    And  see,  Bish.  Crim.  Law,  §  714. 

as  to  the  analogous  case  of  a  school-  ^  Fletcher  v.  People,  52  IlL  395; 

teacher,  State  v.  Burton,  45  Wis.  150;  Johnson    v.   State,    2    Humph.    283; 

Danenhoffer  v.  State,  69  Ind.  295.    So,  Hinkle  v.  State,  127  Ind.  490. 

too,  as  against  a  criminal  prosecution,  >  4  Bl.  Com.  182,  183;  2  Bishop, 

see  89  Ala.  46,  concerning  an  authorized  Crim.  Law,  §§  688,  712;   Begina  v. 

friend  of  the  family.  White,  L.  B.  1  C.  C.  311.    WilfnUy 
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of  age  and  helplessness  are  elements  in  such  cases ;  and  when 
children  grow  up  they  are  presumed  to  provide  for  their  urgent 
wants. 

§  245.  Parental  Cnstody ;  Common-law  Role ;  BnglUh  Doo- 
trine.  —  The  topic  of  parental  custody  is  one  of  absorbing  im- 
portance in  England  and  America;  and  its  principles  have 
received  the  most  ample  discussion  in  the  courts  of  both  coun- 
tries. The  fundamental  principle  of  the  common  law  was  that 
the  father  possessed  the  paramount  right  to  the  custody  and 
control  of  his  minor  children^  and  to  superintend  their  educa^ 
tion  and  nurture.^  The  mother,  as  such,  had  little  or  no 
authority  in  the  premises.^  The  Boman  law  enjoined  upon 
children  the  duty  of  showing  due  reverence  and  respect  to  the 
mother,  and  punished  any  flagrant  instance  of  the  want  of  it ; 
but  beyond  this  it  seems  to  have  recognized  no  claim  on  her 
part^  Indeed,  the  father  is  permitted  by  Anglo-Seixon  policy 
to  perpetuate  his  authority  beyond  his  own  life;  for  he  may 
constitute  a  testamentary  guardian  of  his  infant  children.^ 

In  case  there  is  no  father,  then  the  mother  is  entitled  to  the 
custody  of  the  children ;  supposing,  of  course,  the  rights  of  no 
testamentary  guardian  intervene.^  She  has,  as  natural  guardian, 
a  right  to  the  custody  of  the  person  and  care  of  the  education  of 
her  children  ;  "  and  this  in  all  countries,"  said  Lord  Hardwicke, 
"where  the  laws  do  not  break  in."*  The  priority  of  the  sur- 
viving mother's  right  to  custody  is  frequently  a  matter  of  statute 
regulation;^  but  her  absolute  right  on   remarriage  is  not  so 

permitting  a  child's  life  to  be  endan-        ^  Stat.  12  Car.  II.  c.  24,  re-enacted  in 

gered  for  want  of  proper  food  or  med-  most  of  the  United  States.    See  Gaar- 

ical  treatment,  legislation   sometimes  dian  and  Ward,  infra,  §§  332,  333. 
makes  an  indictable  offence  as  against        *  See  Guardian  and  Ward,  infra. 
a  parent  or  one  in  his  stead.    Cowley        *  ViUareal  v.  Mellish,  2  Swanst.  536 ; 

V.  People,  83  N.  Y.  464.  Forsyth,  Custody,  11, 109;  2  Kent,  Com. 

1  Ex  parte  Hopkins,  3  P.  Wms.  151 ;  506 ;  People  r.  Wilcox,  22  Barb.  178 ; 
2  Story,  £q.  Joris.  §§  1341,  1342;  2  Osbom  v.  Allen,  2  Dutch.  388.  So 
Kent,  Com.  205 ;  Porsyth,  Custody,  10 ;  where  the  father  is  sentenced  to  trans- 
People  V.  Olmstead,  27  Barb.  9,  and  portation.  Ex  parte  Bailey,  6  DowL 
cases  cited;  Ex  parU  M'Clellan,  1  P.  C.  311. 
DowL  P.  C.  34.  M  &  3  Vict.  c.  54 ;  Mass.  Gen.  Sts. 

<  See  1  Bl.  Com.  453.  c.  109,  § 4;  State  v.  Scott,  10  Post  274 ; 

s  Cod.  8,  tit.  47,  §  4;  Porfiyth,  Cua-  Striplin  v.  Ware,  26  Ala.  87.    See  Hey- 

tody,  5.  ward  o.  Cnthbert,  4  Desans.  445. 
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clearly  recognized  Her  claims,  as  we  shall  see  hereafter,  may 
conflict  with  those  of  a  guardian.  If  the  husband  and  father 
deserts  his  family,  his  wife  becomes  fairly  entitled  to  the  custody 
and  control  of  their  infant  children,  at  all  events  as  against  all 
third  parties  and  while  his  desertion  continues.^ 

§  246.  Chancery  Jurisdiction  In  Cuatody ;  Common  Law  Over* 
rulea  —  Were  these  invariable  rules,  uncontrolled  by  the  courts, 
unchanged  by  statute,  this  common-law  doctrine  of  custody 
would  be  as  simple  of  application  as  unjust  It  is  neither. 
And  the  courts  of  chancery,  in  assuming  a  liberal  jurisdiction 
over  the  persons  and  estates  of  infants,  soon  made  the  claims  of 
justice  override  all  considerations  of  parental  or  rather  x)atemal 
dominion,  at  the  common  law.^  Thus  Lord  Thurlow,  in  a  case 
where  it  appeared  that  the  father's  afiairs  were  embarrassed, 
that  he  was  an  outlaw  and  resided  abroad,  that  his  son,  an  in- 
fant, had  considerable  estate,  and  that  the  mother  lived  apart 
ttom  her  husband  and  principally  directed  the  child's  education, 
restrained  the  father  from  interfering  without  the  consent  of 
two  persons  nominated  for  that  purpose ;  and,  with  reference  to 
the  objection  that  the  court  had  no  jurisdiction,  he  added  that 
he  knew  there  was  such  a  notion,  but  he  was  of  opinion  that 
the  court  had  arms  long  enough  to  reach  such  a  case  and  to 
prevent  a  father  from  prejudicing  the  health  or  future  prospects 
of  the  child ;  and  he  signified  that  he  should  act  accordingly.' 
But  the  leading  case  on  this  subject  is  that  of  Wellesley  v.  The 
Duke  of  Beaufort,  which  went  on  appeal  from  Lord  Eldon  to 
the  House  of  Lords ;  and  in  which  the  learned  Lord  Chancellor's 
judgment  was  unanimously  afl&rmed.* 

1  Winslow  V.  State,  92  Ala.  7S.  Macclesfield,  to  the  effect  that  where 

*  2  Storj,  £q.  Juris.  §  1341.  And  there  is  reasonable  pronnd  to  believe 
see  Bntler  v.  Freeman,  Ambl.  302.  that  the  children  wonld  not  be  properlj 

*  Creuze  v.  Hunter,  2  Bro.  C.  C.  treated,  the  court  would  interfere  with- 
499,  n. ;  2  Cox,  242.  And  see  Whitfield  out  waiting  further,  upon  the  principle 
V,  Hales,  1 2  Ves.  492.  that  preventing  justice  was  better  than 

*  2  Russ.  1 ;  Wellesley  v.  Wellesley,  punishing  justice.  Duke  of  Beaufort  v. 
2  Bligh,  N.  s.  124.                                '  Bertj,  1  P.  Wms,  703,  cited  in  Welles- 

In  this    latter  case    children  were  ley  v,  Duke  of  Beaufort,  supra. 
taken  from  a  father  who  was  living  in         The  evidence  showed  that  the  con- 
adultery.    In  the  course  of  his  elabo-  duct  of  the  father  was  of  the  moit 
1  rate  judgment  in  this  case.  Lord  Eldon  profligate  and  immoral  description.    It 
( cited  with  approbation  a  dictum  of  Lord  appeared  that  he  had   ill-treatod   his 
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But  the  result  of  the  English  authorities  is  to  establish  the 
principle,  independently  of  statutory  provisions,  that  the  Court 
of  Chancery  will  interfere  to  disturb  the  paternal  rights  only  in 
cases  of  a  father's  gross  misconduct ;  such  misconduct  seeming, 
however,  to  be  regarded  with  reference  rather  to  the  interests 
of  the  child  than  the  moral  delinquency  of  the  parent.  If  the 
father  has  so  conducted  himself  that  it  will  not  be  for  the  bene- 
fit of  the  infants  that  they  should  be  delivered  to  him,  or  if  their 
being  with  him  will  injuriously  affect  their  happiness,  or  if  they 
cannot  associate  with  him  without  moral  contamination,  or  if, 
because  they  associate  with  him,  other  persons  will  shun  their 
society,  the  court  will  award  the  custody  to  another.^  It  is 
held  that  chancery  has  nothing  to  do  with  the  fact  of  the 
father's  adultery,  unless  he  brings  the  child  into  contact  with 
the  woman.*  But  unnatural  crime  is  otherwise  regarded.^ 
Atheism,  blasphemy,  irreligion,  call  for  interference,  when  the 
minds  of  young  children  may  be  thereby  poisoned  and  cor- 
rupted ;  although  in  matters  of  purely  religious  belief  there  is 
of  course  much  difficulty  in  defining  that  degree  of  latitude 
which  should  be  allowed.  Says  Lord  Eldon,  "With  the  reli- 
gious tenets  of  either  party  I  have  nothing  to  do,  except  so 
far  as  the  law  of  the  country  calls  upon  me  to  look  on  some 
religious  opinions  as  dangerous  to  society."  ♦ 

Mere  poverty  or  insolvency  does  not  furnish  an  adequate 

wife,  continued  his  adulterous  conneo-  trust."    Wellesley  v.  WeUeslej,  2  Bligh, 

tion  to  the  time  of  jadicial  proceedings,  n.  b.  141  (1828). 

and  in  his  letters  to  his  young  children  ^  Anonymous,  11  E.  L.  &  Eq.  281 ; 

had   frequently    encouraged   them    in  s.  c.  2  Sim.  n.  s.  54 ;  Forsyth,  Custody, 

hahits  of  swearing  and  keeping   low  52;  De  Mannerille  i;.  De  ManneriUe, 

company.     Lord    Redesdale,    in    the  10  Ves.  52 ;  Warde  v.  Warde,  2  Phil, 

course  of  his  opinion  before  the  House  786. 

of  Lords,  repudiated  emphatically  the  ^  Ball  v.  Ball,  2  Sim.  S5 ;  Lord  El- 
insinuation  that  paternal  power  is  to  be  don,  n.  6  to  Lyons  v.  Blenkin,  Jac.  254. 
considered  more  than  a  trust.  "  Look  The  English  Divorce  Act  indicates  the 
at  aU  the  elementary  writings  on  the  peculiar  views  prevalent  in  that  conn- 
subject,"  he  adds :  "  they  say  that  a  try  as  to  adultery  committed  by  a  mar- 
father  is  intrusted  with  the  care  of  his  ried  man.  Schouler,  Hus.  &  Wife, 
children ;  that  he  is  intrusted  with  it  §  506. 

for  this  reason,  because  it  is  supposed  '  Anonymous,  11  E.  L.  &  Eq.  281; 

his  natural  affection  would  make  him  s.  c.  2  Sim.  v.  s.  34. 

the  most  proper  person  to  discharge  the  ^  Lyons  v.  Blenkin,  Jac  256.    See 

ntpra,  §§  220,  235,  notes. 
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ground  for  depriving  the  father  of  his  children;  not  even 
though  a  fund  is  offered  for  their  benefit,  conditioned  upon  the 
surrender  of  their  custody.^  Yet  so  solicitous  is  chanoeiy  for 
the  welfare  of  its  wards,  that  it  seems  indisposed  to  sacrifice 
their  large  pecuniary  opportunities  to  the  caprice  of  the  natural 
protector.  Thus  far  has  chancery  carried  its  exception,  that  if 
property  be  settled  upon  an  infant,  upon  condition  that  the 
father  surrenders  his  right  to  the  custody  of  its  person^  and  he» 
by  acquiescing  for  a  time,  and  permitting  the  child  to  be  edu- 
cated in  a  manner  conformably  to  the  terms  of  the  gift  or 
bequest,  encourages  corresponding  expectations,  he  will  not  be 
allowed  to  disappoint  them  afterwards  by  claiming  possession 
of  the  infant.  He  has  in  such  a  case  "  waived  his  parental 
right.*'^ 

§  247.  Cofltody ;  English  Rule ;  Btatate.  —  The  English  rule, 
up  to  the  year  1839,  was,  therefore,  that  the  father  is  entitled 
to  the  sole  custody  of  his  infant  child ;  controllable,  in  general, 
by  the  court  only  in  case  of  very  gross  misconduct,  injurious  to 
the  chUd.  Such  a  state  of  things  was  unjust,  since  it  took  little 
account  of  the  mother^s  claims  or  feelings  in  a  matter  which 
most  deeply  interested  her.  This  finally  led  to  the  passage  of 
statute  2  &  3  Vict.  c.  54,  known  as  Justice  Talfourd's  Act,  which 


1  Ex  parte  Hopkuis,  8  P.  Wms.  15S ;  brook,  1 1  Jar.  185 ;  In  re  Fjiui,  2  Do  G. 

Colflton    V.  Morris,  Jac.    257,  n.    II;  457;  a.  c.  12  Jar.  713;  Rex  v.  Green- 

Maq>hen.  Inf.  142,  14S  ;  Forsyth,  Cos-  hill,  4  Ad.  &  EL  624.    Lord  Mansfield 

tody,  37  ;  Earl  &  Coantess  of  West-  once  said  that  the  common-law  coart  is 

meath,  Jac.  251,  n.  c.    Bat  see  Ex  parte  not  bonnd  to  deliver  an  infant,  when 

Monntfort,  15  Ves.  445.  set  free  from  illegal  restraint,  over  to 

>  Per   Lord   Hardwicke,   Blake   v.  anybody,  nor  to  give  it  any  privilege. 

Leigh,  Ambl.  307 ;  PoweU  v.  Cleaver,  Rex  r.  Delarel,  3  Bnrr.  1436;  1  W.  Bl. 

2  Bro.  C.  C.  499  ;  Creaze  v.  Hunter,  2  409.    But  the  later  English  rule  is  that 

Cox,  242 ;  Forsyth,  Custody,  38,  53 ;  where  a  clear  right  to  the  custody  is 

Lyons  v.  Blenkin,  Jac.  254, 262.  shown  to  exist  in  any  one,  the  court  has 

The  English  courts  of  common  law  no  choice,  but  must  order  the  infant  to 

likewise  interfere  in  questions  relating  be  delivered  up  to  him.    Rex  v.  Isley, 

to  the  custody  of  infants  by  writ  of  5  Ad.  &  £1.  441.    This  jarisdiction  is 

habeas  corpus,  which,  in  general,  lies  to  less  ample  than  that  of  the  chancery 

bring  up  persons  who  are  in  custody,  courts,  to  whose  authority  it  must  be 

and  who  are  alleged  to  be  subject  to  considered  subserrient.    See  Wellesley 

illegal  restraint.    Macphers.  Inf.  152;  v.  WeUesley,  2  Bligh,  v.  s.  136,142*; 

Ex  parte  Gloyer,  4  Dowl.  P.  C.  293 ;  Ex  parte  Skinner,  9  Moore,  278. 
Forsyth,  Custody,   17,  54;  In  re  Pul- 
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introduced  important  changes  into  the  law  of  parental  custody,^ 
but  does  not  appear  to  have  interfered  with  the  father's  right  of 
custody  further  than  to  introduce  new  elements  and  considera- 
tions under  which  that  right  is  to  be  exercised.  This  act  pro- 
ceeds upon  three  grounds :  First,  it  assumes  and  proceeds  upon 
the  existence  of  the  paternal  right.  Secondly,  it  connects  the 
paternal  right  with  the  marital  duty  and  imposes  the  marital 
duty  as  the  condition  of  recognizing  the  paternal  right.  Thirdly, 
the  act  regards  the  interest  of  the  child.^  If  the  two  considera^ 
tions  of  marital  duty  to  be  observed  towards  the  wife  and  of  the 
interest  of  the  child  can  be  attained  consistently  with  the 
&ther^s  retaining  the  custody  of  the  child,  his  common-law 
paternal  right  wiU  not  be  disturbed;  otherwise  it  may  be.^ 
There  is  a  later  infants'  custody  act  (36  &  37  Vict  c.  12),  under 
which  the  surrounding  circumstances  of  a  case  will  be  still  more 
sedulously  r^arded,  against  a  father's  own  application  for  cus- 
tody ;  and  paternal  right,  the  marital  duty,  and  the  interest  of 
the  child  are  all  considered.^ 

§  248.  Parental  Ciutody ;  American  Role.  —  In  this  country 
the  doctrine  is  universal  that  the  courts  of  justice  may,  in  their 
sound  discretion,  and  when  the  morals  or  safety  or  interests  of 
the  children  strongly  require  it,  withdraw  their  custody  from 
the  father  and  confer  it  upon  the  mother,  or  take  the  children 
from  both  parents  and  place  the  care  and  custody  of  them  else- 
where.^ The  rule  as  to  legal  preference  is  essentially  that  of 
the  common  law,  with,  however,  an  increasing  liberality  in  favor 
of  the  mother,  strengthened,  in  no  slight  degree,  by  positive 
legislation.  Our  rule  of  procedure  is  somewhat  different  from 
that  noticeable  in  the  English  system.     For  though  sometimes 

1  Ex  parte  Woodward,  17  Jur.  56 ;  the  cndtodj  of  a  child  three  years  old 

Fonyth,  Custody,  137.     See  Forsyth,  was  giyen  to  the  mother,  her  husband 

lb.  189, 140.  having  deserted  her.    In  re  Taylor,  4 

^  Per  Tamer,  V.  C.  in  Ex  parte  Ch.  D.  157.    And  see  Brown,  Re,  13 

Woodward,  17  E.  L.  &  Eq.  77  ;  17  Jur.  Q.  B.  D.  614 ;  Elderton,  Re,  25  Ch.  D. 

56.  220.    Gronnds  npon  which  a  parent's 

'  lb,    (See  also  Warde  v,  Warde,  2  right  may  be  interfered  with  consid- 

FhiL  787.    Stat.  8  ft  4  Vict  c.  90,  eni>  ered,  [1893]  2  Q.  B.  232. 

powers  chancery  to  assign  the  care  and  *  2  Kent,  Com.  205,  and  cases  cited ; 

custody  of  infants  convicted  of  felony.  I  Story,  Eq.  Jnris.  §  1341 ;  45  N  J. 

«  (Jnder  statute  36  ft  37  Vict  c.  12,  Eq.  283. 
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the  right  of  custody  is  to  be  determined  by  habeas  corpus,  and 
'  sometimes  by  proceedings  in  equity,  while  very  frequently  inci- 
dental to  divorce  suits ;  in  any  case,  the  circumstances  will  be 
fully  considered  by  the  court,  and  a  decision  rendered  on  general 
principles  of  justice.  Nor  is  the  decision  so  permanent  that  a 
change  of  circumstances  might  not  lead  to  a  change  of  custody.^ 
The  father  has,  in  America,  the  paramount  right  of  custody 
independently  of  all  statutes  to  the  contrary.^  But  this  parar 
mount  right  may  be  forfeited  by  his  misconduct  Nor  do  the 
decisions  in  our  courts  go  to  the  extent  of  the  English  rule  in 
sustaining  the  husband  against  his  wife,  despite  his  immoral 
behavior  or  marital  misconduct  "  It  is  an  entire  mistake,**  says 
Judge  Story,  "  to  suppose  that  the  court  is  bound  to  deliver 
over  the  infant  to  its  father,  or  that  the  latter  has  an  absolute 
vested  right  in  the  custody,"  ^  The  cardinal  principle  relative 
to  such  matters  is  to  regard  the  benefit  of  the  infant ;  to  make 
the  welfare  of  the  children  paramount  to  the  claims  of  either 
parent^  While  States  differ  as  to  the  extent  of  the  fathei^s 
claims  in  preference  to  the  mother,  in  this  latter  principle  they 
all  agree ;  and  judicial  precedents,  judicial  dicta,  and  legislative 
enactments  all  lead  to  one  and  the  same  irresistible  conclusion. 
The  primary  object  of  the  American  decisions  is,  then,  to  secure 
the  welfare  of  the  child,  and  not  the  special  claims  of  one  or 
the  other  parent  The  English  case  of  Bex  v.  Greenhill,^  which, 
in  effect  enabling  the  father  to  take  his  children  from  his  blame- 
less wife  and  place  them  in  the  charge  of  a  woman  with  whom 

1  Green   v.  CampbeU,  35  W.  Va.         *  Case  of  Waldron,  IS  Johns.  418; 

698.  People    V.   Mercein,  3  Hill,  399;   Ex 

«  2  Kent,  Com.  205;  People  v.  Mer-  parte  Schumpert,  6  Rich.  344;   Wood 

cein,  3  HiU,  399 ;  People  v.  Olmstead,  ».  Wood,  3  AU.  756 ;  Gishwiler  v.  Do- 

27  Barb.  9 ;  Miner  v.  Miner,  1 1  m.  43 ;  des,  4  Ohio  St.  615.    And  thus  may  the 

Cole  V.  Cole,  23  Iowa,  433 ;  Henson  v.  mother  be  preferred  in  a  suitable  case 

Walts,  40  Ind.  170 ;  Rush  v,  Vanracter,  to  the  father.    See  Moore  r.  Mooie,  66 

9  W.  Va.  600 ;  State  v.  Baird,  6  C.  £.  Ga.  336.    In  the  case  of  seyeial  chO- 

Green,  384  ;  Smith  Pef  r,  13  BL  138.  dren,  and  parents  equally  fit,  a  division 

But  see  Gishwiler  v.  Dodez,  4  Ohio  St  of  custody  agreeably  to  the  seTeral  in- 

615.    Thus  the  father  may  commit  the  terests  of  the  children  may  be  madei 

child    to    its   grandmother.     State   i^.  128  HI.  378. 
Barney,  14  R.  I.  62.  •  4  Ad.  &  El.  624. 

*  United  States  r.  Green,  3  Mason, 
382. 
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he  cohabited,  hastened  the  passage  of  Justice  Talfourd's  Act,^ 
has  been  repeatedly  condemned  in  the  United  States.  Indeed, 
our  courts  have  required  no  such  statute  to  prevent  them  from 
taking  the  custody  of  any  child  from  one  whose  parental  in- 
fluence, by  reason  of  immoral  character  or  otherwise,  is  found 
to  be  injurious  to  the  child's  welfare;  if  a  father  wrongs  his 
wife,  it  is  readily  presumed  that  he  will  wrong  his  children 
likewise ;  and  neither  parent  is  secure  in  a  child's  custody,  if 
custody  with  either  is  palpably  against  the  child's  own  welfare.^ 
The  American  rule  is  not,  however,  one  of  fixed  and  determined 
principles.  Much  must  be  left  to  the  peculiar  surroundings  of 
each  case.^  And  there  are  circumstances,  where  parental  rights 
have  been  waived  by  the  voluntary  establishment  of  new  rela- 
tions permissively,  under  which  the  court  will,  from  similar 
regard  for  the  child's  welfare,  refuse  to  disturb  a  custody  vol- 
untarily yielded,  in  favor  of  the  parent  who  has  long  acquiesced 
in  the  transfer;  thus  regarding  the  ties  both  of  nature  and 
association.^ 

Proceedings  as  to  the  custody  of  children  are  usually,  in  this 
country,  conducted  by  writ  of  habeas  eorptcs.  And  the  settled 
rule  with  us  is  that,  while  the  court  is  bound  to  free  the  person 
from  illegal  restraint,  it  is  not  bound  to  decide  who  is  entitled 
to  the  guardianship,  or  to  deliver  infants  to  the  custody  of  any 


1  Fonjth,  Cnstodj,  69,  137.    Lord  N.  C.    And  see  85  Iowa,  49;  92  Cal. 

Benman,  who  had  sat  in  this  case,  de-  195. 

dared  that  there  was  not  one  of  the  *  Cook  v.  Cook,  I  Barb.  Ch.  639 ; 
conrt  who  had  not  felt  ashamed  at  the  Dailey  v.  Dailey,  Wright,  514 ;  Corn- 
state  of  the  law.    See  76.  69,  n.  monwealth  v.  Addicks,  2  S.  &  R.  174. 

'  BedeU  v.  BedeU,  1  Johos.  Ch.  604 ;  Thus  hare  the  child's  ioterests  been 
Barrere  v.  Barrere,  4  Johns.  Ch.  187,  considered  against  the  father,  where 
197;  2  Bishop,  Mar.  &  Div.  5th  ed.  the  latter  sought  to  obtain  the  child 
§  532 ;  Ex  parte  Schnmpert,  6  Rich,  from  its  maternal  grandparents.  Jones 
344;  People  v.  Chegaraj,  18  Wend.  v.  Damall,  103  Ind.  569.  Or  where 
637 ;  Gamer  v,  Gordon,  41  Ind.  92 ;  the  children  were  bonnd  ont  or  given 
Corrie  v,  Corrie,  42  Mich.  509.  Courts  for  adoption  by  public  authorities, 
have  refused  to  allow  a  widowed  mother,  Briaster  v.  Compton,  68  Ala.  299. 
who  remarried,  to  take  her  chUd  from  Especially  where  the  father  was  intem- 
the  husband's  sister  with  whom  she  had  perate  or  improvident,  or  long  regard- 
left  it  nine  years.  16  R.  L  374 ;  95  CaL  iess  of  the  child's  welfare.  37  Ark.  27 ; 
461.    Or  to  deliver  the  child  to  a  non-  15  Neb.  459. 

resident  mother  under  disfavoring  cir-         ^  Hoxsie  v.  Potter,  16  R.  L  374; 

cuniBtances.    Hatna  v.  Harris  (1894),  MazshaU  t;.  Reams,  32  ila.  499. 
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particular  person;  but  this  may  be  done  whenever  deemed 
proper.  In  other  words,  it  is  in  the  sound  discretion  of  the 
court  to  alter  the  custody  of  the  infants,  or  not^ 

§  249.  Custody  under  Divorce  and  other  Btatates.  —  Our 
divorce  jurisprudence,  being,  until  recently,  quite  different  from 
that  of  England,  further  opportunity  has  been  furnished  for  a 
departure  from  the  common-law  rules  which  favor  the  paternal 
right  of  custody.  The  same  tribunal  which  hears  the  divorce 
cause  has  power  to  direct  with  whom  of  the  parties,  or  what 
third  person,  the  children  shall  be,  and  direct  as  to  their  sup- 
port.^ Like  powers  are  now  conferred  upon  the  English  matri- 
monial court  by  recent  statutes  ;  ^  and  the  child's  custody  may 
be  given  to  either  parent  or  a  third  person ;  generaUy  to  the 
innocent  parent,  though  with  due  regard  to  the  child's  welfeu^ ; 
and,  in  suitable  cases,  with  a  right  of  access  to  the  parent  or 
parents  deprived  of  custody.^    Where  the  custody  of  a  child  is 

1  Common  wealth  v.  Addicka,  5  Binn.  v.  Sprott,  1  Swab.  &  T.  215 ;  S  Bishop, 

520;  Armstrong  v.  Stone,  9  Gratt.  102;  Mar.  ft  Div.  5th  ed.  §§  532,  544,  and 

Case  of  Waldron,  13  Johns.  418 ;  State  cases  cited ;  Bedell  v.  Bedell,  1  Johns. 

V.  Smith,  6  Me.  462 ;  State  ex  rd.  v,  Ch.  604 ;  Chetwynd  v.  Chetwynd,  L.  R. 

Paine,  4  Humph.  523 ;  Commonwealth  I  P.  &  D.  89 ;  Harding  «,  Harding,  23 

V.  Briggs,  16  Pick.  203 ;  Ward  i;.  Roper,  Md.  337  ;  Mallinson  9.  Mallinson,  L.  R. 

7  Humph.  Ill;   Foster  v.  Alston,  6  1  P.  ft  D.  221 ;  McBride  v.  McBride, 

How.  (Miss.)  406;  StigaU  o.  Turaey,  2  1  Bush,  15;  Goodrich  v.  Goodrich,  44 

Zabr.  286;  Mercein  v.  People,  25  Wend.  Ala.  670;  Bush  v.  Bush,  37  Ind.  164; 

64 ;  State  v.  King,  1  Ga.  Dec.  93;  State  Harrey  v.  Lane,  66  Me.  536 ;  Hill  o. 

V,  Banks,  25  Ind.  495;  Bennet  v.  Ben-  Hill,  49  Md.  450.    The  father  is  strongly 

net,  2  Beasl.  114  ;  Ex  parte  Williams,  preferred  to  the  mother  where  he  ob- 

11  Rich.  452;  State  v.  Richardson,  40  tained  divorce  for  her  desertion.    Can 

N.   H.  272;   State  v.  Grisby,  38  Ark.  v.  Carr,  22  Gratt  168.    See  /sreTay- 

406.  lor,  4  Ch.  D.  157.    Even  after  divoioe 

The  United  States  courts  have  no  with  a  decree  of  custody  to  one  parent, 

inherent  authority  to  determine  ques-  occasion  may  arise  for  separating  the 

tions  of  the  custody  and  guardianship  child,  in  the  latter's  interest,  from  both 

of  a  child ;  but  local  State  courts  deal  parents  as  concerns  custody.    D' Alton 

with  such  matters.    Whether  the  di-  v,  D'Alton,  4  P.  D.  87 ;  /n  re  Bort,  25 

Terse  citizenship  of  contesting  parties  Kan.  306.     Where  the  divorce  court 

may  found  such  a  jurisdiction,  qu.  Bur-  awarded  custody  to  the  mother,  and 

rus,  /?«,ld6  U.  S.  597.  the  mother  on  dying  left  the  children 

^  2  Bishop,  Mar.  ft   Div.  5th  ed.  to  some  relative  who  was  appointed 

§§  526,  530.  their  guardian,  the  father  must  at  least 

'  [1894]  P.,  295.  show  his  fitness  to  take  custody.   Bryan 

«  Stats.  20  &  21  Vict.  c.  85,  §  35 ;  22  v,  Lyon,  104  Md.  897 ;   Murphy,  Ex 

ft  23  Vict.  c.  61,  §  4.     See  Ahrenfeldt  parte,  75  Ala.  409 ;  Smith  v.  Bragg,  68 

V.  Ahrenfeldt,  1  Hoff.  Ch.  497 ;  Spratt  Ga.  650.    But  as  against  a  rtnuger  ia 
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the  subject  of  chancery  or  divorce  proceedings,  the  court  will 
often  be  justified  in  making  temporary  arrangements  for  his 
custody.^  And  where  there  has  been  no  order  of  custody  but  a 
separation,  the  husband  and  father  cannot  in  our  later  cases  rely 
strongly  upon  his  paramount  right  against  the  wife  and  mother, 
unless  he  is  free  from  blame.'  In  short,  the  welfare  of  the  child 
becomes  in  modem  practice  the  paramount  consideration,  nor  are 
parental  rights  considered  without  due  regard  for  parental  duties. 

blood,  see  90  Ind.  150.  Eren  thoagh  a  Meicein,  3  HiU,  399.  The  discretion 
divorce  be  obtained  for  the  wife's  biga-  tbas  conferred  npon  the  conrts  is  a 
moos  adultery,  the  court's  discretion  in  judicial  one,  however,  and  is  to  be  ex- 
custody  is  not  concluded  in  the  husband's  excised  with  due  reference  to  the  cause 
favor.    152  Mass.  16 ;  12  Col.  421.  of  separation,  and  the  conduct  and  char- 

1  Hntson  v.  Townsend,  6  Rich.  Eq.  acter  of  the  parties.    And  see  People  v. 

249;  Barnes  v.  Barnes,  L.  R.  1  P.  &  D.  Brooks,  supra.    See  N.  Y.  Act  1862^ 

463 ;  Be  Welch,  74  N.  Y.  299.  c.  172,  §  6.  which  restrains  the  father 

Some  American  statutes  concerning  from  binding  his  child  as  apprentice, 
custody  are  worthy  of  notice.  Follow-  or  parting  with  his  control,  or  creating 
ing  the  temper  of  the  times,  the  New  a  testamentary  guardian  without  the 
York  legislature  of  1860  enacted  that  mother's  written  assent.  Legislative 
"  every  married  woman  is  hereby  con-  provisions  of  a  like  tendency  are  fre- 
stituted  and  declared  to  be  the  joint  quently  to  be  met  with  in  other  States, 
guardian  of  her  children,  with  her  hufh  Thus  in  Massachusetts  it  is  enacted 
band,  with  equal  powers,  rights,  and  that,  pending  divorce  controversies,  the 
duties  in  regard  to  them  with  her  hus-  respective  rights  of  the  parents  shall,  in 
band."  Such  a  statute,  unexplained,  the  absence  of  misconduct,  be  regarded 
might  seem  to  do  away  altogether  with  as  equal,  and  that  the  happiness  and 
the  paramount  claims  of  the  husband,  welfare  of  the  children  shall  determine 
But  the  courts  appeared  disposed  to  the  custody  in  which  they  shaU  be 
regard  the  innovation  with  little  favor;  placed.  Mass.  Gen.  Sts.  c.  107,  §37. 
and  the  law  was  in  1862  repealed.  And  under  a  stiU  more  recent  statute 
People  V,  Brooks,  35  Barb.  85 ;  People  in  New  Jersey,  the  court  is  to  a  certain 
V.  Boice,  39  Barb.  307.  But  cf.  ori-  extent  deprived  of  its  discretion  in  dis- 
ginal  Constitution  of  Kansas ;  also  New  posing  of  the  custody  of  children  whose 
York  Act,  1893,  c.  175,  declaring  every  parents  are  separated,  but  not  divorced ; 
married  woman  "  joint  guardian  "  with  for  by  this  statute  the  custody  of  the 
her  husband.  42  Kan.  216.  In  the  children  under  seven  years  of  age  is 
former  ease  a  married  woman,  who  transferred  from  the  father  to  the 
lived  apart  from  her  husband,  no  mis-  mother.  Bennet  v.  Bennet,  2  Beasl. 
conduct  on  his  part  being  shown,  114.  As  to  modifying  the  order  of 
sought  under  the  new  statute  to  obtain  custody  after  divorce,  see  Harvey  v. 
custody  of  the  children.  An  earlier  Lane,  66  Me.  536. 
statute  of  New  York  provides  that  if  <  92  Ala.  78 ;  30  Neb.  624.  Where 
the  parents  live  in  a  state  of  separation,  a  divorce  court  has  jurisdiction  of  the 
without  being  divorced,  and  without  the  parties,  a  common-law  court  disinclines 
fault  of  the  wife,  the  courts  may,  on  her  to  entertain  a  question  of  custody  upon 
application,  award  the  custody  of  the  habeas  corpus.  117  Mo.  249.  See  Hard- 
child  to  the  mother.  2  N.  Y.  Rev.  Sts.  ing  v.  Harding,  144  lU.  589 ;  Schroeder 
148;  2  Kent,  Com.  205  n.;  People  v.  v.  filbert  (1894),  Neb. 
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§  250.  Ciutody  of  Minors ;  Child's  own  Wishes.  —  It  is  some- 
times a  question,  in  proceedings  relative  to  the  custody  of  minors, 
how  far  the  child's  own  wishes  should  be  consulted.  Where 
the  object  is  simply  that  of  custody,  the  rule,  though  not  arbi- 
trary, rests  manifestly  upon  a  principle  elsewhere  often  applied ; 
namely,  that  after  a  child  has  attained  to  years  of  discretion  he 
may  have,  in  case  of  controversy,  a  voice  in  the  selection  of  his 
own  custodian.  The  practice  is  to  give  the  child  the  right  to 
elect  where  he  wUl  go,  if  he  be  of  proper  age,  and  the  issue  is  a 
doubtful  one.  If  he  be  not  of  that  age,  and  want  of  discretion 
would  only  expose  him  to  dangers,  the  court  must  make  an 
order  for  placing  him  in  custody  of  the  suitable  person ;  ^  nor 
will  the  choice  of  the  child  in  any  case  control  the  court's 
discretion.^ 

§  251.  Contracts  transfexring  Parental  Rights.  —  It  is  held  in 
England  that  an  agreement  by  which  the  father  surrenders  cus* 
tody  of  his  child  is  not  binding ;  and  that  he  is  at  liberty  to  re- 
voke his  consent  afterwards,  and  obtain  the  child  by  a  writ  of 
habeas  corpus?  The  policy  of  the  rule  is  otherwise  in  some 
American  States.  Thus,  there  is  a  Massachusetts  case  where 
a  child  had  been  given  up  at  its  birth,  the  mother  having  then 
died,  to  its  grandparents,  who  kept  it  for  thirteen  years,  at  their 
own  expense,  without  any  demand  made  by  the  father  for  its 
restoration;  and  under  these  circumstances  the  court  refused 
afterwards  to  change  the  custody.^    But  a  father's  phrase  in  a 


1  Fowyth,  Cnstodj,  93,  Ac. ;  Rex  v.  R.  1  P.  &  D.  221,  sixteen  yea»  is  now 

Greenhill,  4  Ad.  &  El.  62.    Nine  or  ten  the  limit  adopted   in  English   coarts 

years  of  age  has  been  considered  too  within  which  the  child's  own  choice  as 

young;    yet  mental   capacity  appears  to  custody  may  be  regarded.    See,  as 

the  real  test ;  and  the  wishes  of  chil-  to  children  too  yonng,  Rnst  v,  YaoTao- 

dren  lees  than  fourteen  have  been  re-  ter,  9  W.  Va.  600 ;  Hensou  v.  Walts, 

garded.    See  Anon.,  2  Ves.  274 ;  Ex  40  Ind.  170. 

parte  Hopkins,  2  P.  Wms.  152;  Curtis  «  Manhall  ».  Reams,  82  FUl  499; 

V.  Curtis,  5  Gray,  535;  People  v,  Mer-  People  v.  Watts,  122  N.  Y.  238. 

cein,  8  Paige,  47;   95   Cal.  461 ;   In  »  Regina  r.  Smith,  16  B.  L.  &  Eq. 

re  Goodenough,  19  Wis.  274;  Regina  221. 

v.  Clarke,  7  EL  &  B.   186;  State  v,  «  Pool  v.  Gott,  14  Law  Reporter,  269, 

Richardson,  40  N.  H.  272;  Spean  o.  before  Shaw,  C.  J.   And  see /a  i«  Good- 

SneU,  74  N.  C.  210 ;  32  Fla.  499.    But  enough,  19  Wis.  274;  Bently  v.  Tsny, 

according  to  Regina  v.  Howes,  3  £11.  &  59  Gbi.  555. 
EIL  332,  and  Mallinson  v,  Mallinson,  L. 

894 


OHAP.  in.]  BIGHTS  OF  PARENTS.  §  251 

letter  of  afifection  to  relatives  is  uot  to  be  readily  construed  into 
a  barrier  of  his  natural  rights;^  nor  is  his  permissive  cus- 
tody to  others,  in  the  absence  of  more  unfavorable  circumstances 
against  him,  to  be  deemed  irrevocable  on  his  part.^  The  gen- 
eral doctrine  appears  to  us,  on  the  whole,  to  be  this:  that 
public  policy  is  against  the  permanent  transfer  of  the  natural 
rights  of  a  parent ;  and  that  such  contracts  are  not  to  be  spe- 
cifically enforced,  unless  in  the  admitted  exception  of  master 
and  apprentice,  to  constitute  which  relation  requires,  both  in 
England  and  America,  certain  formalities;  and  excepting,  too, 
in  parts  of  the  United  States  where  the  principles  of  legal  adop- 
tion are  part  of  the  public  policy .•  American  courts  hold  fast, 
nevertheless,  to  the  true  interests  and  welfare  of  the  child.  And 
hence  the  contract  of  a  parent  unfit  to  have  custody  of  the  child, 
and  more  especially  of  a  shiftless  widowed  mother,  which  sur- 
renders that  child  by  formal  instrument,  fair  in  its  terms,  to  a 
benevolent  institution,  for  the  purpose  of  having  the  child 
brought  up  in  a  good  family,  or  to  some  other  suitable  third 
party,  has  been  so  far  upheld,  where  the  institution  or  person 
intrusted  has  not  failed  in  duty,  that  the  child  is  suffered  to 
remain  where  he  was  placed,  for  the  reason  that  his  welfare 
requires  it,  rather  than  be  ]*etumed  to  the  parent  who  seeks  to 
recover  custody  once  more.*    And  so,  too,  often,  where  a  shift- 

1  Scarritt,  Re,  76  Mo.  565.  The  mother,  heing  a  saitable  per 

'  Weir  v.  Marie j,  99  Mo.  484;  152  son,  was  allowed  to  recover  custody,  m 

Mass.  432.    But  a  fair  contract  of  trans-  Wishard  v,  Medaris,  34  Ind.  168.    And 

fer  on  a  good  and  executed  consideration,  see  Beller  v.  Jones,  22  Ark.  92.    Mayne 

ought  not  to  be  set  aside  and  custody  re-  v.  Baldwin,  1  Halst.  Ch.  454 ;  People  v. 

stored  unless  the  parent  can  show  that  a  Mercein,  8  Paige,  Ch.  67 ;  s.  c.  3  HUl, 

change  wiU  promote  the  child's  welfare.  408 ;  State  v.  Libbej,  44  N.  H.  321 ; 

Cunningham  v,  Barnes,  37  W.  Va.  476.  State  v.  Scott,  30  N.  H.  274,  establish 

'  See,  as  to  adoption,  supra,  §  232 ;  that  a  parol  transfer  of  custody  is  in- 

Legate  v.  Legate  ( 1894),  Tex.  sufficient    But  this  is  rather  as  regards 

*  2  Kent,  Com.  205 ;  State  v.  Bar-  the  parent  than  third  parties,  or  the 

rett,  45  N.  H.  15  ;  Dumain  v.  Gwynne,  heirs  or  kindred  of  the  parent.    Assent 

10  Allen,  270;  Commonwealth  v.  St.  and  transfer  was,  after  long  lapse  of 

John's  Asylum,  9  Phlla.  571 ;  Bonnett  time,  presumed  in  Sword  v.  Keith,  31 

V.  Bonnett,  61  Iowa,  198.    Where  sis-  Mich.  248.    That  a  grandparent,   by 

ters  of   charity  took   a   female   child  virtue  of  transfer  to  him,  may  sue  a 

irithout  legally  adopting,  the  child  was  third  person  for  disturbing  his  custody, 

transferred  afterwards  in  order  to  ro-  see  Clark  t;.  Bayer,  32  Ohio  St.  299. 
ceive  the  benefit  of   a  grandparent's 
will.    Bnllen,  Ex  parte,  28  Kan.  781. 
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less  parent  permits  the  child  to  be  brought  up  by  other  relatives 
at  their  cost,  and  a  change  afterwards  would  be  unsuitable.^ 

Nor  can  the  father,  under  the  common-law  rule,  divest  him'^ 
self,  even  by  contract  with  the  mother,  of  the  custody  of  his 
children,  though  he  allows  them  to  remain  with  her  for  several 
years.^  Yet  the  rule  in  some  States  is  more  flexible.'  A  par* 
ent,  if  personally  suitable,  is  not  debarred  from  recovering  cus^ 
tody  of  a  young  child  who,  without  parental  consent,  has  been 
bound  out  in  some  emergency  by  the  public  authorities.^  And 
ilie  right  of  the  child's  custodian  under  some  parental  contract 
is  always  strongest  and  most  positive  as  against  third  parties.^ 

§  252.  Right  of  Parent  to  Child's  Labor  and  Barrloea.  —  Next 
to  the  right  of  custody  of  infants  comes  that  of  the  value  of 
their  labor  and  services.  The  father,  says  Blackstone,  has  the 
benefit  of  his  children's  labor  while  they  live  with  him  and  are 
maintained  by  him ;  and  this  is  no  more  than  he  is  entitled  to 
from  his  apprentices  or  servants.*  This  right,  like  that  of  cus- 
tody, rests  upon  the  parental  duty  of  maintenance,  and  furnishes 
some  compensation  to  the  father  for  his  own  services  rendered 
the  child. 

Whether  this  right  remains  absolute  in  the  father  until  the 
child  has  attained  full  age  is  apparently  a  matter  of  doubt  It 
is  certainly  perfect  whUe  the  period  of  the  child's  nurture  con- 
tinues. But  if  this  is  all,  it  can  be  of  little  consequence,  be- 
cause the  child's  labor  and  services  are  for  that  period  of  little 
or  no  value ;  nor  could  compensation  be  thus  afforded  for  the 

1  Dromb  v.  Keen,  47  Iowa,  435.  Wend.  64.     The  child's  welfare  and 

If  a  father,  after  making  an  assign-  wishes  are  considered  as  before  stated. 

ment  of  the  senrices  or  society  of  his         '  Torrington  v.  Norwich,  21  Conn. 

minor  child,  has  retaken  the  child  into  543 ;  People  t?.   Mercein,  3  Hill,  408. 

his  own  keeping,  the  assignee's  only  And  see  Vansittart  v.  Yansittart,  4  Kay 

remedy  on  his  own  behalf  (if  any  he  &  J.  62 ;  Johnson  v.  Terry,  34  Conn.  259. 

have)    is  by  action  on    the   contract.         *  Wodell  v.  CoggeshaU,  2  Met.  89. 

Famsworth  v,  Richardson,  35  Me.  267.  And  see  State  v.  Smith,  6  Me.  402. 

And  see  Commonwealth  o.  M'Keagy,  1         As  to  custody  in  matters  of  goardian- 

Ashm.  248 ;  Lowry  o.  Button,  Wright,  ship,  see  infra,  Part  IV. 

330.    An  adjadication  of  the  appropri-        *  Goodchild  t;.  Foster,  51  Mich.  599; 

ate  tribunal  on  the  question  of  the  cus-  Famham  v.  Pierce,  141  Mass.  208.   8ee 

tody  of  an  infant  child,  brought  up  on  Briaster  v.  Compton,  68  Ala.  299. 

halieas  corpus,  may  be  pleaded  tm  res         *  27  Fla.  238. 

adjudicata,     Mercein    v.    People,   25         ^  1  Bl.  Coni.453;  2Kent,CanLl98. 
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many  years  when  the  child  was  entirely  helpless.  All  will 
admit  that  the  father's  right  continues  until  the  child  reaches 
fourteen.  And  since  the  father^s  guardianship  by  nature  ex- 
tends through  the  fuU  term  of  the  child's  minority ;  since,  too, 
he  may  by  will  place  a  testamentary  guardian  of  his  own  choice 
over  the  infant ;  since  it  is  reasonable  that  the  law  should  set 
off  years  of  later  usefulness  against  years  of  earlier  helplessness ; 
in  short,  since  the  age  of  majority  is  fixed  as  the  period  when 
an  infant  becomes  legally  emancipated  from  his  father^s  control,  — 
we  may  fairly  assume  that,  all  other  things  being  equal,  the 
father  is  actually  entitled  to  the  value  of  his  child's  labor  and 
services  until  the  latter  becomes  of  age.  This  is  the  principle 
assumed  by  the  elementary  writers,^  and  in  most  of  the  judicial 
decisions ;  ^  though  to  such  opinion  Chancellor  Kent  appears  to 
yield  a  somewhat  doubtful  assent^ 

The  right  of  action  to  recover  for  the  services  of  a  minor  is 
then  presumed  to  be  in  his  father.^  And  the  father  may  charge 
services  rendered  by  his  son,  as  a  master  for  his  apprentice  or 
hired  laborer,  and  consider  it  his  own  work/  The  right  to  sue 
for  services  qtuintum  meruit  is  likewiBe  prima  facie  in  the  father* 
We  assume  that  the  child  lives  at  home  or  is  supported  by  the 
parent  And  if  a  child,  being  of  full  age,  chooses  to  remain  with 
the  father,  or  is  imbecile  and  needs  to  be  harbored  at  home,  the 
relation  may  continue  so  as  to  entitle  the  parent,  either  as  such 
or  on  the  principle  of  master  and  servant,  to  recover  for  the 
child's  wages  in  the  same  manner  J 

Where  a  minor  child  is  hired  under  agreement  with  the  father, 
the  hirer  cannot  discharge  the  child  without  notice  to  the  parent 
and  thereupon  proceed  to  make  a  new  contract  of  hire  with  the 

^  1  BL  Com.  453 ;  Beeve,  Dom.  Bel.  v.  Swedenborg,  49   Ind.  S78 ;   Mona* 

S90.  ghan  v.  School  District,  38  Wis.  100. 

3  Day  V.  Everett,  7  Mass.  145 ;  Ben-  See  Campbell  v.  Cooper,  34  N.  H.  49. 
son  V.  Remington,  2  Mass.  113;  Flnm-         ^  Brown  v,  Ramsay,  5  Datch.  117. 
mer  o.  Webb,  4  Mason,  380 ;  Gale  o.  Bat  see  Jones  v.  Backley,  19  Ala  §04. 
Parrot,  1    N.   H.  28;   Nightingale   v.         «  Letts  v.  Brooks,  HiU  &  Den.  36; 
Withington,  15  Haas.  272 ;  The  Etna,  Van  Dom  v.  Tonng,  13  Barb.  286. 
Ware,  462.  ^  Brown  v.  Ramsay,  5  Dutch.  117; 

*  2  Kent,  Com.  193.  Overseers  of  Alexandria  v.  Oyerseeis 

4  Dnfield  v.  Cross,  12  IlL  397 ;  Shnte    of  Bethlehem,  1  Harr.  122 ;  infra,  c.  6. 
V,  Dorr,  5  Wend.  204;   Hollingsworth 
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child,  independently.  The  effect  of  such  a  new  arrangement,  if 
made  without  the  knowledge  and  assent  of  the  father,  is  that  the 
latter,  on  learning  of  it,  may  either  adopt  the  contract  and  claim 
what  was  due  under  it,  or  repudiate  and  claim  the  value  of  his 
child's  services.^  If  a  minor  child,  without  his  fathers  consent, 
enters  into  a  contract  of  hire  with  a  third  party,  the  father  may 
promptly  and  peremptorily  command  the  child  to  quit  the 
service.^  So  if  the  permitted  service  is  illegally  pursued,  the 
father  may  terminate  it.' 

§  252  a.  The  Same  Subject  —  But  the  duties  and  rights  of 
parents  are  limited,  mutually  dependent,  and  in  a  great  degree 
correspondent  with  one  another.  When  the  father  has  dis- 
charged himself  of  the  obligation  to  support  the  child,  or  has 
obliged  the  child  to  support  himself,  and  especially  wherever  he 
has  been  remiss  in  his  own  parental  duties,  our  courts  are  reluc- 
tant to  admit  his  right  to  the  child's  services.  Under  such  cir- 
cumstances, says  a  New  Hampshire  court,  "  there  is  no  principle 
but  that  of  slavery  which  continues  his  right  to  receive  the 
earnings  of  his  child's  labor."  ^  Of  the  emancipation  of  chil- 
dren, thus  or  otherwise  secured,  we  shall  speak  hereafter.* 

The  parent  may  voluntarily  relinquish  the  right  to  his  child's 
earnings,  and  may  permit  the  child  to  earn  for  himself,  receive 
his  earnings,  and  appropriate  them  at  pleasure.  He  is  not 
obliged  to  claim  such  earnings  for  the  benefit  of  his  own  credi- 
tors.^   And  if  the  parent  authorize  a  third  person  to  employ 

^  Sherlock  v.  Kimmel,  75  Mo.  77.  daaghter's    marriage   terminatee    her 

*  State  V.  Andersou,  104  N.  C.  771.  father's  right  to  her  services.  lb.  And 
Statutes  forbidding  the  enticement  of  a  an  infant  son  who  marries  most  use  his 
servant  from  the  master,  &c,  have  no  earnings  to  support  his  wife.  Common* 
application  here.    76.  wealth  v.  Graiuun,  157  Mass.  73.    If  a 

'  As  m  Hont  v,  Adams,  81  Me.  356,  minor  son  be  lawfully  committed  for  a 

where  the  employer  persisted  in  keep-  crime,  the  parental  loss  of  earnings  (offset 

ing  the  chUd  at  work  on  Sunday  in  in  some  degree  by  an  exemption  from 

violation  of  law.  8iipport)is  without  remedy.  79Han,580. 

*  Woods,  J.,  in  JennesB  v,  Emerson,  ^  Even  if  the  father  is  insolvent,  he 
15  N.  H.  489.  Bat  in  this  case  the  may  thns  relinquish,  provided  this  be 
principle  seems  to  be  assumed  that  the  done  in  good  fiUth.  Wilspn  v.  McMil- 
parent's  obligation  to  support  and  his  Ian,  62  Ga.  16 ;  Atwood  v,  Holcomb,  39. 
right  to  receive  wages  commence  to-  Conn.  270 ;  Wambold  v.  Yick,  50  Wis. 
gether,  continue  together,  and  ought  456;  17  Neb.  335.  But  the  executory 
always  to  terminate  together.  promise    to    relinquish    is   revocable^ 

*  See  infra,  §§  267,  268.    An  infant  Stovall  v.  Johnson,  17  Ala.  14. 
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and  pay  the  child,  or  even,  as  it  is  held,  where  he  knows  that 
the  infant  contracted  on  his  own  account  and  does  not  object, 
payment  to  the  child  and  not  to  the  parent  will  be  a  sufficient 
discharge.  Such  an  agreement  may  be  in  express  terms,  or  it 
may  be  implied  from  circumstances.^  An  American  court 
favorably  regards  contracts  ot  this  nature,  for  the  child's  bene- 
fit, as  they  are  in  conformity  with  the  spirit  of  free  institu- 
tions.^ And  a  New  York  statute  provides  that  unless  the 
parent  notifies  the  minor's  employer,  within  thirty  days  after 
the  commencement  of  service,  that  he  claims  the  wages,  pay- 
ment to  the  minor  will  be  good.^  When  the  parent  is  a  pauper 
and  is  maintained  by  a  town,  such  town  is  held  not  entitled 
to  the  earnings  of  a  minor  child  who  is  not  himself  a  pauper.* 
The  father  may  by  his  own  delay  and  laches  forfeit  the  right  of 
action  for  his  son's  wages ;  as  where  the  minor  agrees  to  work 
at  certain  monthly  wages  to  be  paid  to  himself,  and  the  father, 
knowing  of  the  agreement,  gives  no  notice  of  his  objection,  but 
waits  until  the  work  has  been  done  and  payment  is  made  to  the 
child,  before  making  a  demand.^  But  if  the  father  has  given 
seasonable  notice  of  his  dissent  and  demand  to  the  stranger 
hiring  his  son,  the  fact  that  the  son  continues  to  work  against 
his  expresg  dissent,  and  that  the  stranger  notified  him  to  come 
and  take  his  son  away  and  he  neglected  to  do  so,  will  not  pre- 
clude him  from  recovering  the  wages.*  Nor  does  the  fact  that 
the  son  has  agreed  with  his  father  to  buy  out  his  time  for  the 
remainder  of  his  minority  by  paying  a  certain  sum  therefor, 
which  has  not  been  paid,  prevent  the  father  from  recovering 
his  wages  pending  the  payment  of  such  sum.^ 

1  See  Campbell  v.  Cooper,  34  N.  H.         ■  N.  Y.  Laws,  1S50,  p.  579 ;  Herrick 
49;  Jenneasv.  Emerson,  15  N.  H.  489;  v.  Fritcher,  47  Barb.  589.    And  see 
Clond  V.  Hamilton,  11   Humph.  104;  Everett  v.  Sherfej,  1  Iowa,  356. 
Armstrong  v.  McDonald,  10  Barb.  300;         *  Jenness  i7.  Emerson,  15  N.  H.  486. 
Atkins  V.  Sherbino,  58  Vt.  248.  »  Smith  v.  Smith,  30  Conn.  111. 

2  Snediker  r.  Everingham,  3  Dntch.         •  Ih, 

143;  Clond  v,  Hamilton,   11  Hnmph.  ^  Cahill  v.  Patterson,  30  Yt.   592. 

104.    An  infant  may  sue  for  breach  of  And   see    Kauffelt    v.  Moderwell,    21 

contract  for  employment,  even  though  Penn.  St.  222;  Cloud  v.  Hamilton,  11 

the  father  might  also  sue;  relinquish-  Humph.  104;  Whiting  r.  £arle,S  Pick 

ment  of  the  latter's  right  being  implied  201. 
from  circumstances.    Benziger  v.  Mil- 
ler, 50  Ala.  206.    See  post^  c  5. 
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We  may  add  that,  whatever  private  arrangement  may  exist 
between  the  father  and  his  son,  unless  it  is  brought  to  the 
employer's  notice,  it  cannot  be  set  up  to  justify  payment  to  the 
minor  himself.  As,  for  instance,  where  father  and  son  had 
secretly  agreed  that  the  latter  should  have  his  own  wages.^ 
And  the  publication,  by  a  parent,  of  a  notice  of  his  son's 
emancipation,  more  liberal  to  the  latter  than  the  actual  agree- 
ment between  them,  will  not,  as  against  one  who  has  no 
knowledge  of  the  publication,  estop  the  father  from  insisting 
on  such  right  to  his  son's  wages  as  the  contract  between  them 
actually  gives.^  But  the  usage  of  father  and  son  may  be 
alleged.^ 

One  who  employs  the  minor  son  of  another  cannot  be  liable 
to  the  father  as  for  breach  of  contract,  because  of  such  minofs 
delinquencies.  Hence  it  is  held,  that  where  the  father  con- 
tracts that  his  minor  son  shall  work  for  a  specified  time  and 
price,  and  the  son  leaves  his  employer  before  the  expiration  of 
the  time,  though  against  his  father's  will,  the  father  can  only 
recover  for  the  time  of  actual  employment,  although  the  em- 
ployer assented  to  the  departure;^  and  the  child's  breach  of 
specified  conditions  of  notice  before  quitting  bars  the  father's 
recovery  of  wages  accordingly.^  But  where  the  minor  is  hired 
to  serve  for  a  specified  time,  the  employer  who  contracted  with 
the  parent  should  notify  the  latter  of  any  failure  of  duty  on 
the  child's  part  before  discharging  the  child,  nor  should  he  dis- 
charge without  notice  to  the  parent.^  If  a  father  place  his 
minor  son  to  work  for  another,  for  no  illegal  purpose,  and 
without  knowledge  and  assent  as  to  his  illegal  employment  in 
fact^  he  is  still  entitled  to  compensation  for  his  son's  services ; 
as  where  a  son  is  employed  by  another  in  unlawfully  selling 

I  Kanffelt  v.  ModerweU,  21  Peim.  than  his  seryices  were  worth.    Bat  d. 

St  222.  The  Lucy  Anne,  3  Ware,  253. 

3  Mason  v.  Hutchins,  32  Yt.  780.  ^  Tennessee  Man.  Ca  v.  James,  91 

*  Perlinan  v,  Phelps,  25  Vt.  478 ;  Tenn.  154. 

Canovar  v.  Cooper,  3  Barb.  115.  >  Day  o.  Oglesby,  53  Ga.  646.    Sen* 

^  Hennessy  o.  Stewart,  31  Vt.  486.  bU,  a  child  may  be  dischazged  for  suit- 
See  Schoenberg  v,  Voight,  36  Mich,  able  reason  without  giving  noiioe  to 
310,   where,    the    employment   being  the  parent.    Sherlock  v.  Kinimrit  75 
quantum   meruit,   the   employer   conld  Mo.  77. 
show  that  the  son  had  embezzled  more 
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intoxicating  liquors,  the  father  being  ignorant  of  the  nature 
and  character  of  the  services  while  they  were  being  performed.^ 
Where  a  father  and  his  minor  son  agree  that  the  latter  shall 
work  for  B.  until  his  majority,  and  be  paid  the  wages,  this 
does  not  debar  the  father  from  suing  B.  for  a  breach  of  the 
agreement  and  recovering  the  expense  of  finding  other  em* 
ployment  for  the  son.* 

Wages  due  a  minor  seaman  belong  to  his  father,  and  the 
latter  may  sue  for  them  in  admiralty.^  And  payment  of  such 
wages  to  the  son,  while  he  was  known  by  his  employer  to  have 
been  less  than  twenty-one  at  the  time  of  making  the  contract, 
furnishes  no  defence  to  an  action  by  the  father,  who  had  no 
knowledge  of  his  hiring  until  after  the  wages  were  earned.^ 
Nor  is  the  father,  in  such  case,  affected  by  the  terms  of  the 
shipping  articles,  because  it  is  an  express  contract  which,  as 
against  him,  the  son  has  no  right  to  make ;  he  can  claim  under 
a  quantum  meruit  for  the  value  of  the  services.  But  mercantile 
custom  may  determine  certain  questions  as  to  the  remedy.^ 
As  to  enlistments  in  the  army  or  navy  of  the  United  States, 
the  laws  contemplate  that  the  contract  is  personal  and  for  the 
benefit  of  the  infant ;  and  pay,  bounties,  and  prize-money  in 
general,  though  earned  under  State  laws,  are  held  to  belong  to 
the  son,  and  not  to  the  father.^ 

§  253.  Clothing,  Money,  &c.,  given  to  the  Child;  Right  to 
InBara  —  Where  a  father  furnishes  his  minor  child  with  cloth- 
ing, such  clothing  is  the  property  of  the  father,  and  he  may 
maintain  an  action  for  the  loss  and  injury  thereof ;  but  where 
he  intrusts  the  child  with  a  sum  of  money  for  general  purposes^, 
without  specific  directions  to  its  appropriation,  and  the  child 
buys  clothing  with  it,  such  clothing  is  not  the  property  of  the 

i  Emery  v.  Kempton,  2  Gray,  257.  *  White  v.  Henry,  24  M».  531.    See 

*  DickiiLBon  v.  Talmage,  138  Mass.    Weeks  v.  Holmes,  12  Cash.  215. 

249.    As  to  the  effect  of  mere  notice         ^  Bishop  v.  Shepherd,  23  Pick.  492. 
by  the  father  to  the  employer,  that  he         ^  United   States   v.  Bainbridge,    1 

shall  exact  payment,  see  132  Mass.  304.  Mason,  84 ;  Baker  v.  Baker,  41  Vt.  55 ; 

*  Gifford  V.  Kollock,  3  Ware,  45.  Banks  v,  Conant,l4  AUen,.  4d7 ;  Mears 
As  to  the  effect  of  desertion  by  the  v.  Bickford,  55  Me.  528;  Carson  t;. 
child  after  attaining  majority,  see  Watts,  3  Doug.  350 ;  Cadwell  v.  Sher-. 
CofOn  V,  Shaw,  3  Ware,  82.  man,  145  Bl.  348 ;  Magee  r.  Magee,65  111. 

255.    Bat  cf .  Ginn  v.  Ginn,  38  Ind.  62& 
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father.^  The  parent  may  give  articles  by  parol  to  his  child, 
and  afterwards  resume  them,  there  being  no  consideration.'  If 
a  young  child  makes  foolish  and  unnecessary  outlay,  the  parent 
may  repudiate  the  transaction ;  but  he  should  do  so  at  once,  and 
make  restitution,  rather  than  benefit  by  the  transaction.' 

A  father  has  a  pecuniary  interest  in  the  life  of  a  minor  child, 
and  an  insurance  of  the  life  of  such  child  is  not  within  the 
rule  of  law  by  which  wager  policies  are  declared  void.^  On  the 
other  hand,  a  minor  child  has  an  interest  in  an  insurance  policy 
on  the  father's  life  which  has  been  taken  out  for  his  benefit, 
and  of  this  interest  he  cannot  be  deprived  by  arbitrary  acts  in 
favor  of  another.* 

§  254.  Mother's  Rights  to  Child's  Senrioes  and  Bamlngs.  — 
At  the  common  law  a  mother  has  no  implied  right  to  the  ser- 
vices and  earnings  of  her  minor  child ;  not  being  bound  as  a 
father  would  be  for  the  child's  maintenance.  Nor  have  her 
rights  or  liabilities  in  these  respects  been  usually  regarded  as 
equivalent  to  those  of  a  father,  even  where  she  is  the  only  sur- 
viving parent.*  But  the  modern  tendency  in  this  country,  if 
not  in  England,  is  certainly  to  treat  a  mother^s  rights  with  con^ 
siderable  favor,  especially  if  she  be  a  widow;  and  in  several 
late  cases  her  title  has  been  upheld  in  her  minor  child's  clothing  ^ 

^  Dickinson  v.  Winchester,  4  Cnsh.  v.  Hnghes,  92  Mich.  S67,  the  father  waa 
114 ;  Parmelee  v.  Smith,  21  111.  620;  not  allowed  to  repudiate,  even  with  res- 
Prentice  17.  Decker,  49  Barh.  21.  titution,  where  he  used  a  colt  for  some 

>  Cranz  v,  Kroger,  22  HI.  74;  Sto-  months  which  the  son  purchased  out  of 

Tall  V.  Johnson,  17  Ala.  14.  his  own  earnings.    See  also  §  241. 

*  See  Sequin  v,  Peterson,  45  Vt.  ^  Mitchell  v.  Union,  &c.  Ins.  Co., 
2.55,  and  cases  cited.  Here  the  child,  45  Me.  104.  But  see  Worthington  t*. 
eleven  years  old,  having  bought  cigar-  Curtis,  I  Ch.  D.  419. 
holders,'  pipes,  &c.,  of  a  shopkeeper,  the  *  Ricker  v.  Charter  Oak  Ins.  Co.,  27 
father  was  allowed  to  recover  the  money  Minn.  193;  Martin  v.  Aetna  Ins.  Co., 
in  his  own  name,  upon  promptly  re-  73  Me.  25  (an  adopted  child), 
pudiating  the  contract  and  making  his  ^  1  Bl.  Com.  453 ;  Commonwealth 
demand.  Money  intrusted  to  a  minor  s.  Murray,  4  Binn.  4S7 ;  Riley  r.  Jame- 
son for  a  specific  parpose,  and  applied  son,  S  N.  H.  29 ;  People  v.  Mercein,  8 
by  him  without  his  father's  assent  in  Hill,  400;  Morris  r.  Low,  4  Stew.  & 
compounding  his  own  crime,  maybe  re-  Port.  123;  Pray  v.  Gorham,  31  Me. 
covered  by  the  father  from  the  receiver  240 ;  McMahon  t*.  Sankey,  133  HI.  636 ; 
upon  a  similar  principle.  Bumham  v.  Snediker  v,  Everingham,  3  Dutch.  143. 
Holt,  14  N.H.  367.  il/iYer,  if  the  father  See  Clapp  v.  Greene,  10  Met  439; 
assented  to  the  payment,  or  if  the  money  Campbell  v.  CampbeU,  3  Stockt.  268. 
was  paid  solely  as  civil  damages  in  set-  ^  Burke  v.  Louisville  R.,  7  Heisk. 
tlement  of  a  trespass.    lb.    In  Condon  451. 
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or  earnings,^  or  the  control  of  his  service  so  far  as  concerns 
third  persons ;  it  appearing  that  she  was  the  surviving  parent* 
and  that  the  child  had  no  prohate  guardian  and  was  not  emanci- 
pated ;  and  especiaUy  where  she  had  borne  the  burden  of  the 
child's  support.*  Whether  such  title  on  her  part  could  be  so 
well  enforced  against  the  child's  own  consent,  and  to  the  extent 
of  depriving  the  child  of  the  fruits  of  his  own  toil,  especially  if 
the  mother  remarries,  or  does  not  support  him,  may  be  reasonably 
doubted.* 

§  255.  Parent  has  no  Right  to  Child's  General  Property.  —  As 
a  rule,  the  parent  has  no  rights  over  the  child's  general  prop* 
erty.  The  law  treats  legacies,  gifts,  distributive  shares^  and 
the  like,  which  may  vest  in  a  person  during  minority,  as  his 
own  property ;  and  the  modern  practice  is  to  require  the  ap- 
pointment of  a  guardian  in  such  cases,  to  manage  the  estate 
until  the  child  comes  of  age.^  Under  no  pretext  may  the 
father  appropriate  such  funds  to  himself,  or  use  them  to  pay 
his  own  debts ;  and  an  administrator  or  trustee  who  pays  the 
child's  money  to  the  father  as  parent  incurs  a  personal  risk.^ 
The  same  may  be  said  of  the  child's  lands.^  And  the  parent's 
investment  of  his  child's  money  for  the  latter's  benefit  will  be 
protected  against  all  creditors  of  the  former,  who  are  chargeable 
with  notice  of  the  child's  rights.^  While  the  parent  may  be 
called  the  natural  guardian  of  the  child,  this  is  not  such  a  guar- 
dianship as  gives  the  right  to  control  or  manage  the  child's 

^  McElmnrray  v.  Tanier,86Ga.215.  a   frand   upon   others.     Richardson's 

s  158  Mass.  402.  Case,  L.  R.  19  Kq.  588. 

■  See  Matthewson  i^.  Perry,  37  Conn.         *  Perry  v.  Carmichael,  95  IlL  619; 

485 ;  Hammond  v.  Corbett,  50  N.  H.  Clark  v.  Smith,  13  S.  C.  585. 
501 ;    Hays  v.  Seward,  24   Ind.   352 ;         ^  As  to  conveying  an  easement,  see 

HoUingsworth  v.  Swedenborg,  49  Ind.  Farmer  v.  McDonald,  59  Ga.  509.    A 

378;    Lind    v,    Snllestadt,   21     Hun,  father,  as  such,  cannot  be  judicially 

864.  empowered  to  sell  his  son's  land.  Guynn 

*  Keeler  v.  Fassett,  21  Yt.  .539 ;  v.  McCauIey,  32  Ark.  97.  See  English 
Jackson  v.  Combs,  7  Cow.  36 ;  Miles  r.  Act  44  &  45  Vict.^  c.  41 ,  as  to  manage- 
Boyden,  3  Pick.  213;  Cowell  v.  Dag-  ment  of  an  infant's  lands, 
gett,  97  Mass.  434 ;  Kenningham  v.  "^  McLaurie  v,  Partlow,  53  lU.  340. 
M*Laughlin,  3  Monr.  30.  And  see  But  as  to  payments  of  income  by  the 
Guardian  and  Ward,  infra.  But  see  debtor  to  the  natural  guardian,  which 
Selden's  Appeal,  31  Conn.  548.  A  fa-  income  is  applied  to  the  child's  neces- 
ther  who  buys  property  for  himself  sary  use,  see  Southwestern  R.  v.  Chap- 
in  his  son's  name  must  not  perpetrate  man,  46  Ga.  557. 
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property ;  for  here  a  chancery  or  probate  appointment  should 
be  made ;  but  equity  would  hold  the  parent  to  account  like  any 
intermeddler  or  holder  of  trust  funds.^ 

§  256.  Constitutional  Right  of  Legialature  to  interfere  with 
Parent.  —  The  rights  of  parents  in  relation  to  the  custody  and 
services  of  their  children  may  be  enlarged,  restrained,  and  lim- 
ited, as  wisdom  or  policy  may  dictate,  unless  the  legislative 
power  is  limited  by  some  constitutional  prohibition.'  But  it 
is  held  that  the  State  has  no  constitutional  right  to  interfere 
with  the  parent  and  take  charge  of  a  child's  education  and  cus- 
tody, on  the  mere  allegation  that  he  is  "destitute  of  proper 
parental  care,  and  is  growing  up  in  mendicancy,  ignorance, 
idleness,  and  vice." '  On  the  other  hand,  a  statute  not  penal 
in  character,  by  which  the  State,  as  parens  patrice,  assumes  the 
care  and  custody  of  neglected  children  so  as  to  supply  to  them 
the  parental  custody  they  have  lost,  is  pronounced  constitu* 
tional>  Nor  as  to  such  children  do  American  courts  yield 
greatly  to  considerations  of  the  parental  religion  as  binding 
their  discretion  for  the  child's  welfare.^ 

1  See  Bedford  v,  Bedford,  136  IlL  Whalen  v.  Olnutead,  61  Conn.  263;  18 

354;    Guardian     &   Ward,   Part   IV.  Ore.  339 ;  161  Mass.  70. 
post.  ^  Whalen  v.Olmstead,  61  Conn.  263; 

>  United   States   v,  Bainbridge,   1  18  Ore.  339.    Where  a  statute  gives  to 

Mason,  71,  per  Story,  J.;  Bennet  v,  a  board  of  public  institutions  the  power 

Bennet,  2  Beasl.  114;  State  v,  Clottn,  to  control  the  custody  and  education  of 

33  Ind.  409.  children  committed  to  them,  its  discre* 

*  People  V.  Turner,  55  HI.  280.  tion  will  be  favored,  161  Mass.  70.    But 

**  Sunday  laws  "  of  Vermont  do  not  in  a  temporary  commitment  the  parent 

prevent  a  father  from  journeying  to  who  can  show  that  the  object  of  the 

see  his  children,  who  are  properly  ab-  commitment  has  been  accomplished  and 

sent  from  home.    McCrary  v,  LoweU,  that  the  child's  welfare  would  be  pro* 

44  Vt  116.  moted  by  a  restoration  of  custody  is  en- 

^  Famham  v.  Pierce,  141  Mass.  203 ;  titled  to  be  heard.    152  Mass.  432. 
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CHAPTER  IV. 

THE  parent's  rights  AND    UABILITIES  FOR  THE  CHILD'S 

INJURIES  AND  FRAUDS. 

§  257.  Injuries,  &o.,  committed  upon  or  by  the  Child.  — -  Two 

distinct  topics  are  to  receive  treatment  in  the  present  chapter, 
under  the  head  of  the  parent's  rights  and  liabilities  for  the 
child's  injuries  and  frauds.  First,  the  parent's  right  of  action 
where  his  child  is  the  injured  party.  Second,  the  parent's  lia- 
bility to  action  where  his  child  is  the  injuring  party. 

§  258.  Injorlee  committed  upon  the  Child ;  Parent* e  Right  to 
Sne.  —  First.  Where  a  child  suffers  wrong,  he  has  his  action 
for  the  personal  injury.^  But  besides  this,  the  parent  may 
usually  claim  indemnity  for  loss  of  his  child's  services,  to  which 
should  be  added  the  incidental  expenses  incurred  in  consequence 
of  the  injury.  Hence  arises  a  cause  of  action  in  the  parent 
per  quod,  the  foundation  of  which  is  a  loss  of  the  child's  ser- 
vices. There  are  various  tortious  acts,  by  which  a  parent  may 
be  deprived  of  his  child's  services ;  and  the  law  is  generous  in 
securing  compensation  for  the  injury. 

But  in  this  connection  the  parental  relation  is  not  strictly  to 
be  considered,  nor  the  loss  of  the  child's  society  and  companion- 
ship ;  the  rule  being  that  a  parent  has  no  remedy  for  an  injury 
done  to  his  child  by  the  wrongful  act  of  another,  unless  that 
child  can  be  treated  in  law  as  his  servant;'  though,  even  on 
this  principle,  a  mother,  as  the  surviving  parent  of  a  minor 
child,  may  be  permitted  to  sue  where  there  is  no  father.* 

1  See  pott.  Part  V.  c  4.    The  fact  M.  &  Gr.  1041 ;  Rogers  v.  Smith,  17 

that  a  child,  hj  her  father  lu  next  Ind.  323 ;  Hartfield  v.  Roper,  21  Wend, 

friend,  has  recovered  damages  for  a  615;    Dennis  v.  Clark,  2  Cash.  347. 

personal  injnry,  does  not  bar  the  And  see  Bigelow  and  Cooley  on  Torts, 
father's  subsequent  action  for  loss  of         *  Natchez  R.  v.  Cook,  63  Miss.  38 ; 

services  from  the  same  injury.    Wil-  supra,  §  254.    Some  late  cases  prefer 

ton  V.  Middlesex  R.,  125  Mass.   130.  to  saj  that  the  right  is  based  upon 

Here  the  child  reached  majority  before  the  parental  relation,  as  distinct  from, 

the  &ther  sued.  though  analogous  to,  that  of  master  and 

'  2  Milliard,  Torts,  518-529;  Addi-  servant.    59  Fed.  417. 
son.  Torts,  697 ;   GrinneU  v.  Wells,  7 
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This  is  laid  down  positively  as  the  English  rule.  Thus,  in  a 
case  where  the  plaintiff  brought  an  action  against  the  defendant 
for  carelessly  driving  over  and  injuring  the  plaintiffs  child,  so 
that  the  plaintiff  was  obliged  to  expend  a  large  sum  of  money  in 
doctors  and  nurses,  and  it  appeared  that  the  child  was  only  two 
years  and  a  half  old,  and  incapable  of  performing  any  act  of 
service,  it  was  held  that  the  parent's  action  was  not  maintain- 
able.^ "  The  gist  of  the  action,"  it  is  here  said,  "  is  the  loss  of 
services,  and  therefore,  though  the  relation  of  parent  and  child 
subsists,  yet,  if  the  child  is  incapable  of  performing  any  services, 
the  foundation  of  the  action  fails/*  ^  And  it  is  doubtful  whether 
the  father,  as  such,  can  even  maintain  a  special  action  for  the 
expenses  necessarily  incurred  by  him  in  having  so  young  a 
child  cured  of  the  injury.* 

In  this  country  the  rule  appears  to  be  more  liberal  towards 
the  parent.  A  New  York  court  observes  that  it  is  really  ques- 
tionable whether  the  father  can  be  deprived  of  his  right  to  sue 
for  the  loss  of  services  on  account  of  the  child's  youth ;  though, 
of  course,  the  right  may  be  forfeited  by  the  parent's  culpable 
negligence.^  And  in  Massachusetts  it  is  decided  that  if  an 
infant  child,  a  member  of  his  father's  household,  and  too  young 
to  be  capable  of  rendering  any  service  to  his  father,  is  wounded 
or  otherwise  injured  by  a  third  person,  or  by  a  mischievous  ani- 
mal owned  by  a  third  person,  under  such  circumstances  as  to 
give  the  child  himself  an  action  against  such  person  for  the 
personal  injury,  and  the  father  is  thereby  necessarily  put  to 
trouble  and  expense  in  the  care  and  cure  of  the  child,  he  may 
maintain  an  action  against  such  person  for  indemnity.  The 
court  laid  down  the  rule,  however,  with  much  caution.*  In 
general,  by  our  American  rule,  the  parent  may  now  recover  for 


>  Hall  v.  Hollander,  7  DowL  &  Rj.  nnraing  and  healing  his  minor  child 

183;  4  Bam.  &  Cress.  660.  of  sach  tender  years  that  it  is  incapa- 

'  Bayley,  J.,  in  i6.  ble  of  rendering  him  any  service,  from 

*  See  Addison,  Torts,  697  ;  GrinneU  one  who  wilfnlly  or  negligently  injnret 

i;.  Wells,  8  Scott,  N.  R.  741.     Contra,  sach  child.    Sykes  v.  Lawlor,  49  Cal. 

HaU  V.  Hollander,  supra.  236 ;  Connell  r.  Pntnaiii,  58  N.  H.  534. 

«  Hartfield  v.  Roper,  21  Wend.  615.  Cf.  Karr  f.  Parks,  44  CaL  46;  Sawyer 

^  Dennis  v.  Clark,  3  Cash.  347.    A  v.  Saner,  10  Kan.  519. 

parent  may  recover   the   expense   of 
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loss  of  the  child's  services  doling  minority,  or  at  least  while 
incapacitated,  and  the  reasonable  expense  of  the  child's  sickness 
and  restoration  to  health.^  The  child's  pecuniary  services  are 
liberally  estimated.' 

§  259.  Same  Subject  ^^  Statutes  enlarging  the  rights  of 
widows,  dependent  parents,  and  others,  in  torts  occasioned  by 
the  negligence  of  railroad  corporations  and  other  common  car^ 
Tiers,  are  to  be  found  in  England  and  America.  Under  such 
statutes  it  is  frequently  provided  that,  where  a  child  is  thus 
killed,  the  child's  administrator  may  sue  for  the  parent's  benefit 
The  English  statute,  known  as  Lord  Campbell's  Act,  9  &  10 
Vict.  c.  93,  has  given  rise  to  suits  of  this  kind ;  but  the  rule  is 
laid  down  that  such  actions  are  not  maintainable  without  some 
evidence  of  actual  pecuniary  damage,  some  loss  of  service.' 
Though  natural  equity  may  assert  otherwise,  the  common  law 
does  not  permit  a  father  to  recover  for  injuries  causing  the  im- 
mediate death  of  his  child,  either  on  the  ground  of  loss  of  ser* 
vices  or  for  burial  expenses.^    And  since,  as  we  have  seen,  the 


1  Evanflich  v.  Gtilf  R.,  57  Tex.  12S ;  S.  C.  20 ;  McDoweU  v.  Georgia  R.,  60 

Frick  V.  St.  Lonis  R.,  75  Mo.  542.  Ga.  320 ;    Carey    v.  Berkshire  R.«   1 

^  Bat  here,  as  in  other  suits  for  dam-  Gush.  475.    Parental  sait  not  allowed 

age,  indirect  and  unreasonable  items  of  against  the  seUer  of  a  revolver  to  a 

damage  should  be  excluded,  as,  for  in-  boy  of  fifteen,  in  violation  of  law,  with 

stance,  the  father's  relinquishment  of  a  which  the  boy  carelessly  shot  himself, 

lucrative  business  as  nurse,  while  nurs-  Poland  v.  Earhart,  70  Iowa,  285.    But 

ing  his  child.    Barnes  v.  Eeene,  132  N.  suit  allowed  against  one  who  employed 

Y.  13.  The  lofMi  of  the  child's  prospective  a  child,  without  the  father's  consent, 

society,  solace,  and  comfort,  is  not  a  -in  dangerous  service,  and  negligently 

basis  in  such  suits,  but  the  pecuniary  caused  the  child's  death.    Fort  Wayne 

value  of  service  during  minority  or  as  a  R.  v.  Beyerle,  110  Ind«   100.    As  to 

servant.     Railroad  Co.  v.  Watly,  69  circumstances  of  such  employment  and 

Miss.  145;  127  Ind.  545;  121  Mo.  227.  knowledge  that  the  child  was  a  minor. 

If  the  chHd  be  a  burden,  instead  of  a  cf.  67  Tex.  190;  61  Tex.  262.    And  see 

support,  in  earning  capacity,  this  should  58  Vt.  40.    In  suits  for  damages  caused 

be  considered.    98  Ala.  285.  by  corporate  negligence,  our  juries,  and 

*  Duckworth  v.  Johnson,  4  HurL  sometimes  the  courts  and  legislature,  in- 
&  Not.  653.  See,  further,  Frank  tf.  cline  to  extravagant  computation  of  a 
New  Orleans,  &c.  R.,  20  La.  Ann.  25 ;  punitive  sort.  See  rule  of  statute  held 
Pennsylvania  R.  v.  Bantom,  54  Penn.  constitutional  in  84  Ga.  345.  Burial 
St.  495 ;  Gann  v.  Worman,  69  Ind.  456 ;  expenses,  if  the  child  dies  of  the  injury, 
Perry  v.  Carmichael,  95  Bl.  519;  103  are  recoverable.  121  Mo.  227.  Prospeo- 
Ind.'328.  tive  services  of   the  child   during  mi- 

*  Osboni  V.  Gillett,  L.  R.  8  Ex.  88,  nority,  lees  the  cost  of  support,  should  be 
and  caseo  cited ;  Edgar  v.  Castello,  14  considered  in  case  the  child  is  killed, 
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parent's  right  of  suit  is  founded  upon  the  loss  of  a  child's  ser- 
vices, irrespective  of  the  child's  own  suit  for  damages,  there  are 
circumstances  under  which  such  suits  might  be  brought,  not- 
withstanding the  child  was  of  age,  contrary  to  the  general  rule,* 
or  where  one  stood  to  a  child  not  his  own  in  place  of  a  parent.^ 

Trespass  lies  per  quod  for  loss  of  services  occasioned  by  assault 
and  battery  of  the  child.'  The  true  question  here,  as  elsewhere, 
seems  to  be,  whether  a  loss  of  service  was  consequent  upon  the 
injury.  For  assault  and  battery  on  the  high  seas,  there  is  like- 
wise a  remedy  in  admiralty.* 

If  the  parent  has  finally  relinquished  his  right  to  the  services 
of  his  childy  he  cannot  claim  such  damages ;  they  belong  to  the 
master,  if  any  one ;  but  this  question  of  relinquishment  is  for 
determination  on  the  usual  principles.^  And  where  an  injury 
is  inflicted  upon  a  child  while  living  with  and  in  the  service  of 
another,  the  proper  remedy  of  the  father  is  ti'espass  on  the  case 
for  the  reversion,  as  it  were,  of  the  child's  services ;  as  where  a 
person  who  hired  the  son  of  another  put  him  upon  a  vicious 
horse,  so  that  he  was  thrown  and  had  his  leg  broken.^  And 
the  parent's  negligence  may,  in  certain  cases,  defeat  his  own 
right  of  action  for  loss  of  service  altogether,  as  well  as  that  of 
the  young  child  for  the  injury  suffered.^  The  death  of  the 
child  after  the  injury,  though  it  may,  on  familiar  principles, 
terminate  the  right  to  sue  for  the  child's  tort,  does  not  affect 
the  parent's  consequential  right  of  action.'  The  death  occurs 
ring  before  the  commencement  of  the  suit,  if  in  consequence  of 


and   actaal    pectmiary    damage    esti-  ^  Plammer  p.  Webb,  Ware,  75. 

mated,    95    Cal.    510.      Whether   the  ^  Arnold  v,  Norton,  25  Conn.  92; 

statutory  action  by  administrator  and  Texas  R.  r.  Crowder,  61  Tex.  262. 

the    parental   action    coexist,    see    53  <  Wilt  o.  Vickers,  8  Watts,  227. 

Ark.  117.  7  See  infra.  Part  V.  c.  4;  Pierce  v. 

1  Pennsylvania    R.    v.    Keller,    67  MiUay,  62  Bl.  ISS;  Smith  v,  Heston- 

Penn.  St.  300;  Mercer  v.  Jackson,  54  ville  R.,  92  Penn.  St.  450;  Kreis  v. 

111.397.     And  see  tn/ra,  §  262.  Wells,  1  E.D.  Smith,  74;  Glasaey  v. 

^  Whitaker  v.  Warren,  60  N.  H.  20;  Hestonyille,  &c.  R.,  57  Penn.  St.  172. 

§  273.  ^  Loss  of  serrioes  from  the  time  of 

'  Hammerv.  Pierce,  5  Harring.  171 ;  the  child's  injury  to  the  time  of  his 

Hoover  t;.  Heim,  7  Watts,  62 ;  Plummer  death   may  be  recoTered,  as  well  as 

V.  Webb,  Ware,  75;  Cowden  v. Wright,  incidental  expenses  incurred  for  nui8> 

24  Wend.  429.    But  as  to  indictments,  ing  and  medical  attendance.    Natchez 

see  Hearst  v.  Sybert,  Cheves,  177.  R.  t;.  Cook,  63  Miss.  38. 
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the  injury,  only  aggravates  the  parent's  remedy ;  if  the  death  is 
occasioned  by  other  causes,  it  leaves  the  remedy  as  it  stood 
before.* 

§  260.  Suit  for  Harboring  or  Bntioing  away  One  a  Child ; 
Abdnotlon,  &o.  —  Every  person  who  knowingly  and  designedly 
interrupts  the  relation  subsisting  between  parent  and  child,  by 
procuring  the  child  to  depart  from  the  parent's  service,  or  by 
harboring  and  keeping  him  after  he  has  quitted  his  home,  com- 
mits a  wrongful  act,  for  which  he  is  responsible  to  the  parent. 
The  offence,  where  force  was  not  used,  is  known  as  enticement, 
and  the  rule  applies  to  the  relation  of  master  and  servant  In 
such  cases,  again,  the  parent  sues  on  a  principle  analogous  to 
that  of  the  master ;  namely,  because  of  an  alleged  loss  of  ser- 
vice ;  or  possibly  in  trespass  vi  et  armis  upon  the  more  reason- 
able'allegation  of  loss  of  the  child's  society.*  And  this  action 
will  lie  on  behalf  of  the  mother  after  the  father's  death.^  The 
quo  animo  of  the  defendant  in  such  suits  is  always  material. 
To  afford  shelter  is  one  thing ;  to  encourage  filial  disobedience 
another.  The  mere  employment  of  a  runaway  child  does  not 
amount  to  enticement.^  But  where  it  appears  that  the  defend- 
ant, knowing  that  the  son  had  absconded  from  his  father, 
boarded  him  in  his  family  and  allowed  him  to  work  on  his 
farm  as  he  pleased,  doing  this  with  the  intention  of  aiding  or 
encouraging,  or  with  the  knowledge  that  it  aids  and  encourages 
the  son  to  keep  away  from  the  father,  he  is  liable  to  this  action.^ 

1  Plnmmer   v.  Webb,    Ware,    SO;  Rice,  76  N.  C.  194;  Queen  v.  Prince, 

Winsmore  v.  Greenbank,  BnlL  N.  P.  L.  R.  2  C.  C.  154.    The  doctrine  of  en- 

7S;  Ihl  17.  Street  R.,  47  N.  Y.  317.  ticement   extends  to  the    relation    of 

'  Lnmley  r.  Gve,  2  El.  &  B.  224;  Master  and  Servant,  where  it  will  be 

Kirkpatrick  v.  Lockhart,  2  Brev.  276 ;  considered  farther.    See  post,  Part  VI. 

1  Woodes,  Lee.  451 ;  Sargent  v.  Mathew-  c.  4 ;  Noice  v.  Brown,  39  N.  J.  L.  569 ; 

son,  38  N.  H.  54  ;  3  Bl.  Com.  140.  Morgan  v.  Smith,  77  N.  C.  37.    Where 

*  Jones  V.  Tevis,  4  Litt.  25;  Moore  one's  minor  child  is  enticed  awaj  or 

V.  Christian,  56  Miss.  408.  harbored  against  the  father's  will,  and 

*  Keane  v.  Boycott,  2  H.  Bl.  511;  without  justification,  the  offender  can- 
Butterfield  v,  Ashley,  6  Cush.  249.  not,  of  course,  recover  for  the  child's 

*  Sargent  v.  Mathewson,  38  N.  H.  board.  Schnuckle  v,  Bierman,  89  HI. 
54;  Everett  v.  Sherfey,  1  Iowa,  356.  454.  But  where  one  employs  a  run- 
Indictment  lies  under  fit  circumstances  away  child  bona  Jide,  without  being 
^T  the  offence  of  abduction  or  entice-  guilty  of  this  offence,  he  may  offset 
ment  of  one's  minor  child.  See  Lang-  wages  due  the  father  by  the  expense  of 
ham  V.  State,  55  Ala.  114;   State  v,  actual  support  of  the  child.    Huntoon 
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And  to  harbor  or  entice  away  an  innocent  child  for  immoral 
and  corrupt  purposes  is  an  outrage  criminally  dealt  with  be* 
sides.^  Enticement  of  a  minor  child  may  be  the  basis  of  a 
parental  suit  for  damages  where  fraudulent  representation  misled 
both  child  and  parent.^ 

A  parent  may  maintain  a  libel  in  the  admiralty  for  the 
wrongful  abduction  of  the  child,  a  minor,  and  carrying  him  be- 
yond the  seas.^  Abduction  or  kidnapping  is  an  offence  similar 
to  enticement,  but  implying  the  use  of  force  rather  than  persua* 
sion ;  and  the  parental  remedies  are  similar.  Where  father  and 
mother  live  apart,  the  mother's  assent  to  the  child's  enlistment 
as  a  sailor  may  sometimes  affect  the  father's  remedies.^  But 
some  parental  ratification  of  the  son's  contract  of  enlistment 
should  be  shown,  in  order  to  defeat  the  parent's  right  of  action ; 
and  similar  principles  apply  in  the  case  of  an  army  enlistment ; 
there  being,  doubtless,  cases  where  a  parent  may  sue  one  at  law 
for  unlawfully  harboring  and  concealing  his  young  child,  and  so 
inducing  him  to  enlist  as  a  soldier.^ 

There  must  be  a  reasonable  limit  to  suits  by  the  parent  for 
loss  of  his  child's  services  or  society.  Hence  it  is  now  weU 
settled  in  this  country  that  the  parent  cannot  sue  for  enticing 
his  child  into  a  marriage  against  the  parent's  consent^    For  a 

V,  Hazelton,  20  N.  H.  S88.    The  father  100  N.  Y.  590;  15  Lea,  674;  56  liich. 

may  sue  on  the  basis  of  a  contract  for  544. 

his  absconding  child's  wages ;   but  he         '  As  where  a  married  man  gained 'a 

is  put  to  his  election » and  the  suit  in  female  child's  affections  and  induced 

tort  against  the  employer,  for  unlaw-  the  father's  consent  to  their  marriage 

fully  enticing  or  harboring  his  minor  by  fraudulently  representing  himself  as 

child,  precludes  the  action  of  assumpsit  single,  and  the  girl,  on  discorering  tb« 

as   for  wages  *  earned.    Thompson    v.  falsehood,  committed  suicide.    Lawyer 

Howard,  31  Mich.  309;  Grand  Rapids  v.  Fritcher,  130  N.  Y.  239. 
B.  V.  Showers,  71  Ind.  451.  <  Steele  v,  Thacher,  Ware,  91 ;  Plum- 

1  See  §  261 ;  People  v.  Marshall,  59  mer  v.  Webb,  4  Mason,  380.    See  Cut- 

Cal.  386 ;  State  v.  Gordon,  46  N.  J.  L.  ting  t;.  Seabury,  Spragne,  622;  Weeks 

432.    Whether  force  or  persuasion  was  v.  Holmes,  12  Gush.  215. 
used  in  such  abduction  of  a  child  does         *  WodeU  v.  Goggeshall,  2  Met.  89. 

not  affect  the  parental  right  of  action.  And  see  Worcester  v,  Marchanft^  14 

Lawrence  v.  Spence,  99  N.  Y.  669.    But  Pick.  510. 

criminal  prosecutions  for  enticing,  &c.,         *  Gaaghey  9.  Smith,  47  N.  T.  244. 
for  purposes  of  prostitution  may  fail*         ^  Jones  v.  Tevis,  4  Litt.  25 ;  Herrey 

where  it  appears  that  the  child  was  v.  Moeeley,  7  Gray,  479 ;   Goodwin  p. 

lewd  and  went  of  her  own  free  will,  Thompson,  2  Greene  (Iowa),  329.    But 

being  of  suitable  age.    People  v.  Plath^  Me  HUls  9.  Hobert,  2  Root»-48.    It  la 
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forcible  abduction,  resulting  in  an  imperfect  marriage,  and 
aggravated  oases  of  a  like  nature,  where,  in  fact,  there  is  not 
a  valid  union,  there  might  be  a  remedy.  So  the  marriage 
statutes  not  unfrequently  provide  penalties  to  be  meted  out  to 
offenders  who  aid  and  encourage  infants  in  evading  statutes 
requiring  the  consent  of  parents  or  guardians.  But  for  drawing 
children  of  suitable  age  into  a  marriage  which  pleases  them-* 
selves,  the  law  affords  no  redress ;  nor  can  it  punish  for  the 
sake  of  parental  discipline.  And  even  though  the  match  be 
unhappy,  yet  marriage  must  supersede  the  filial  relation.^  Nor 
can  a  parent  sue  a  school  teacher,  school  trustees,  or  others,  for 
excluding  his  children  from  school ;  the  right  of  action,  if  any, 
being  in  the  child,^  and  there  being  no  real  loss  of  services  con- 
sequent upon  the  afiEront.  In  short,  the  general  rule  is  to  place 
all  actions  by  the  parent  on  the  sole  ground  of  value  of  the  lost 
services  of  the  child,  who  is  regarded  as  a  servant  for  the  pur- 
pose of  the  suit ;  not  to  punish,  for  the  sake  of  the  father,  those 
who  wrong  the  child.'  And  the  most  libei*al  view  of  the  sub- 
ject indicated  by  American  courts  is  to  regard  the  parent  as  in 
a  measure  entitled  to  the  society  and  solace  of  his  own  chil- 
dren ;  though  this  reasonable  position  is  not  clearly  supported 
by  authority,  but  on  the  contrary  is  usually  denied.^ 

§  261.  Suite  for  Seduotlon  of  a  Child.  —  Even  in  seduction 
Suits  the  same  technical  principle  is  rather  absurdly,  though 
not  always  unkindly,  applied.  The  foundation  of  the  action 
by  a  father  to  recover  damages  against  the  wrong-doer  for  the 
seduction  of  his  daughter  has  been  uniformly  placed^  from  the 

not  "  kidnapping  "  to  cany  away  a  girl  Donahoe  r.  Richards,  38  Me.  S76 ;  Boyd 

of  saitable  age  and  then  marry  her  v.  BlaisdeU,  15  Ind.  73 ;  Stephenson  v, 

with  her  consent.    Cochtan  v.  State,  Hall«  14  Barh.  222.     Contra,  Roe  o. 

91  Ga.  763.  Deming,  21  Ohio  St.  666. 

A  Marrying  a  parent's  son  and  heir  '  Hall  t;.  Hollander,  4  B.  &  C.  660 ; 

wan   a  civil   injury  at   common   law,  GrinneU  v.  Wells,  7  M.  &  Gr.  1033; 

dariag  the  cootinnance  of  the  military  Eager  v.  Grimwood,  1  Exch.  61.    Bnt 

tenozes,  for  thereby  the  parent  lost  the  see  dictum  in  Stephenson  v.  Hall»  14 

TBloe  of  his  child's  marriage ;  but  this  Barb.  222. 

injury  ceased  long  ago,  with  the  right  *  A  separated  mother  in  possession 

on  which  it  was  founded.    See  3  Bl.  of  a  minor  child  cannot  prosecute  as  a 

Com.  140,  and  notes.    But  see  Lawyer  kidnapper  the  father  who  gets  the  child 

V.  Fritcher,  130  N.  Y.  239.  away.    129  Fenn.  St.  138. 

*  Spear  r.  Commings,  23  Pick.  224  ; 
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earliest  times,  not  upon  the  seduction  itself,  which  is  the  wrong- 
ful act  of  the  defendant,  but  upon  the  loss  of  service  of  the 
daughter,  in  which  he  is  supposed  to  have  a  legal  right  or  in- 
terest.^ At  common  law  the  seduced  woman  herself  has  no 
cause  of  action  against  her  seducer.^  And  without  some  allega- 
tion and  proof  of  loss  of  service  in  a  parent  or  master  the  action 
is  not  maintainable.  Our  local  statutes,  however,  sometimes 
change  this  basis  of  action  in  favor  rather  of  a  loss  of  society 
and  solace.^ 

Thus,  where  it  was  alleged  by  the  father  that  his  daughter 
was  a  poor  person,  maintaining  herself  by  her  labor  and  per- 
sonal services,  and  not  of  sufficient  ability  to  maintain  herself 
otherwise ;  and  that,  by  being  debauched,  she  became  unable  to 
work,  and  had  to  be  maintained  by  her  father  at  considerable 
expense,  —  all  this  was  held  insufficient  allegation  of  loss  of  ser- 
vice.^ So  it  is  not  enough  to  show  that  the  father  had  appren- 
ticed his  daughter  to  the  defendant  to  learn  millinery,  and  had 
paid  him  a  large  sum  of  money  to  instruct  her  in  a  trade,  but 
that  the  defendant  seduced  her  and  rendered  her  unable,  by 
reason  of  pregnancy,  to  learn  the  trade.^  But  the  evidence  of 
service  may  be  very  slight ;  for  the  making  tea,  milking  cows, 
or  doing  any  household  work  at  the  command  of  the  parent,  is 
esteemed  quite  sufficient  to  constitute  the  relationship  of  master 
and  servant,  when  the  girl  is  residing  with  her  father  and 
mother^ ;  and  the  right  of  action  once  clear,  damages  far  in  ex- 
cess of  the  loss  of  service  are  usually  recoverable,  damages  which 
practically  regard  the  wrong  done  by  her  disgrace  to  the  young 
woman's  household  and  to  her  own  character  and  prospects. 
Thus  will  justice,  seeing  the  goal  clearly,  drive  straight  towards 
it,  regardless  of  obstructions ;  either  finding  an  avenue  or  mak- 
ing ona 

1  GrinneU  v.  Wells,  7  M.  &  Gr.  1053 ;  •  90  Tenn.  673 ;  73  Mich.  588. 

Eager  v,  Grimwood,  1  Exch.  61 ;  Van  *  GrinneU  v.  Wells,  7  M.  &  Gr.  1083. 

Horn  V.  Freeman,  1  Halst.  322 ;    Mo-  *  Harris  v.  Bntler,  2  M.  &  W.  539. 

Daniel  v.  Edward,  7  Ired.  408 ;  Sntton  *  1  Addison,  Torts,  698,  701 ;  Ben- 

V.  Huffman,  32  N.  J.  L.  58 ;  Knight  v,  nett  v.  AUcott,  2  T.  R.  166;  Thompson 

WUcox,  14  N.  Y.  413 ;  Bartley  v,  Richt-  v.  Ross,  5  Hnrl.  &  Nor.  16 ;  ManreU  r. 

meyer,  4  Comst.  38.  Thomson,  2  Car.  &  P.  303  ,*  Vossel  v. 

^  Woodward  v,  Anderson,  9  Bosh,  Cole,  10  Mo.  634 ;  2  Kent,  Com.  205^ 

624.  12th  ed.,  and  cases  cited. 
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But  to  render  this  action  maintainable,  the  parent  must  have 
a  genuine  right  to  his  daughtei^s  services,  however  slight  the 
services  which  may  be  exacted.  If  therefore  the  daughter,  at 
the  time  she  was  seduced,  was  at  the  head  of  an  establishment 
of  her  own,  and  her  father  was  living  with  her  as  a  visitor  in 
her  own  house,  she  cannot  be  treated  as  holding  the  subordinate 
position  of  a  servant,  and  the  action  will  not  lie.^  Nor  can  a 
parent  sue,  as  the  stricter  rule  is  laid  down,  where  the  child  is 
really  in  the  service  of  another,  and,  by  permission  of  her  mis- 
tress, comes  home  to  render  slight  assistance  from  time  to  time.^ 
Nor  where  the  child  is  seduced  while  in  the  service  of  another, 
and  then  returns  home  and  remains  there  in  a  state  of  preg- 
nancy.' Nor  where  one's  daughter  had  been  left  to  shift  for 
herself  and  was  another's  household  servant.^  But  if  the 
daughter  is  away  only  on  a  temporary  visit,  and  still  forms 
part  of  her  father's  family,  and  makes  herself  serviceable  to 
him  while  she  is  at  home,  such  temporary  absence  constitutes 
no  impediment  to  an  action  by  the  father  for  damages.^  In  a 
word,  the  question  is  whether  there  was^  at  the  time  the  injury 
was  committed,  a  bona  fde  relation  of  constructive  service  be- 
tween parent  and  child,  which  suffered  by  the  wrongful  act  of 
the  defendant 

This  rule  of  constructive  service  is,  however,  carried  very  far, 
by  many  of   our  later  and  humane  decisions.^    Such  cases 

1  Manlej  v.  Field,  7  C.  B.  k.  b.  96.  a  farm  aboat  a  mile  from  her  father, 

'  Thompson  v.  Ross,  5  Hurl.  &  Nor.  and  part  of  the  time  with  her  father. 

16 ;  Hedges  v,  Tagg,  L.  R.  7  Ex.  283;  While  the  rule  was  fuUj  approved  that 

Blaymire  v.  Halej,  6  M.  &  W.  55.    And  the  father  and    daughter   must   have 

see  Kinnej  v,  I^aughenour,  89  N.  C.  stood  in  the  relation  of  master  and  ser- 

865.  vant  at  the  time  the  injury  was  com- 

*  Davies  o.  WiUiams,  10  Q.  B.  725.  mitted,  it  was  further  held  that  it  was 
^  Ogbom  V.  Francis,  44  N.  J.  L.  not  necessary  that  the  daughter  should 

441.  be  in  the  actual  service  of  the  father  at 

^  Griffiths  V.  Teetgen,  15  C.  B.  844 ;  the  time  of  the  seduction,  if  the  relation 

S8  E.L.  &  £q.  371.    See,  further,  1  Ad-  of  master  and  servant  then  existed  be- 

dison,  Torts,  698 ;  Evans  v.  Walton,  L.  tween  them ;  in  other  words,  that  the 

R.  2  C.  P.  615.  service  rendered  need  not  be  house  ser- 

*  There  is  a  New  Jersey  case,  where  rice,  nor  service  from  day  to  day,  but 
it  appeared  in  evidence  that  the  daugh-  that  any  accustomed  service  lost  by 
ter  was  about  twenty-two  years  of  age  the  injury  would  sustain  the  action, 
when  seduced,  and  was  living  a  part  of  •  Sutton  v.  Huffman,  32  N.  J.  L.  58. 
the  time  with  her  brother,  who  occupied  And  see  Greenwood  v.  Greenwood,  28 
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illustrate  the  generous  disposition  with  which  the  courts  up- 
hold a  parent's  right  of  action  in  seduction  suits;  and  it 
is  probably  at  any  point  short  of  her  abode  in  another 
household  where  the  parent  has  relinquished  the  right  of  her 
service  past  the  power  of  recall,  that  the  bounds  should  be 
placed  to  this  rule  of  a  daughter's  service  entitling  the  parent 
to  sue  for  damages.^ 

Md.  370;  EUington  v.  EUington,  47  injaxj  tbat  the  father  has  sostained 
Miss.  329 ;  Emery  v.  Gowen,  4  Me.  33 ;  in  the  seduction  of  the  child."  Per 
Simpson  v,  Grayson,  54  Ark.  404.  In  Cockbaro,  C.  J.,  in  Terrj  v.  Hntchin- 
these  and  some  other  cases  there  is  a  inson,  L.  R.  3  Q.  B.  599. 
manifest  tendency  to  exclude  a  presump-  ^  Where  the  father  yerbaUy  agrees 
tion  of  emancipation,  so  as  to  leave  the  that  his  daughter  shall  reside  as  ser- 
parent's  remedy  unimpaired.  The  rule  vant  in  a  stranger's  family  for  a  oer*  . 
in  Virginia  is  more  strict.  I..ee  v.  tain  number  of  years,  this  does  not 
Hodges,  13  Gratt.  726.  In  New  York,  debar  his  right  to  recover  for  her 
the  doctrine  of  Martin  v.  Payne,  9  seduction  during  minority  by  her  em* 
Johns.  387,  and  other  cases,  led  to  much  ployer's  son.  Mohry  v.  Hoffman,  86 
confusion,  by  permitting  suits  to  be  Penn.  St.  358.  Cf.  White  v.  Murtland, 
brought  where  there  was  in  reality  no  71  HI.  252.  In  other  words,  the  father 
loss  of  service  sustained.  But  in  the  may  sue  per  quod  where  he  does  not 
later  cases  the  courts  have  returned  to  relinquish  the  daughter's  services,  bat 
the  strictness  of  the  English  rule,  retains  the  right  to  command  them, 
Bartley  v.  Richtmeyer,  4  Comst.  38.  though  she  resides  elsewhere.  Mohry 
And  cf.  earlier  and  later  notes  to  2,0.  Hoffman,  supra;  Blagge  v.  Ilsley, 
Kent,  Com.  205.  In  a  recent  English  127  Mass.  191.  Very  slight  service  at 
case  the  plaintiff's  daughter,  being  home  every  Sunday,  where  the  daugh* 
under  age,  left  his  house  and  went  into  ter  is  employed  by  another,  suffices, 
service.  After  nearly  a  month  the  Kennedy  r.  Shea,  110  Mass.  147 ;  Kid- 
master  dismissed  her  at  a  day's  notice,  die  v.  McGinnis,  22  W.  Va.  253. 
and  the  next  day,  on  her  way  to  her  Enticing  one's  danghter  away  for 
father's  house,  the  defendant  seduced  the  purpose  of  prostitution  or  concubi- 
her.  It  was  held  that  as  soon  as  the  nage  or  seduction,  is  made  an  indict- 
real  service  was  terminated  by  the  mas-  able  offence  in  some  States.  Slocum  v. 
ter,  whether  rightfully  or  wrongfuUy,  People,  90  HI.  274  ;  State  ©.  Breice,  27 
the  girl  intending  to  return  home,  the  Conn.  319  ;  Wood  v.  State,  48  Ga.  199; 
right  of  the  father  to  her  services  re-  Boyce  v.  People,  55  N.  Y.  644 ;  Bowen 
vived,  and  that  there  was,  therefore,  snffii  v.  State,  29  Ohio  St  542;  Galvin  v. 
cient  evidence  of  service  to  maintain  an  Crouch,  65  Ind.  56.  And  see  Bishop 
action  for  the  seduction.  Terry  r.  and  other  general  writers  on  Criminal 
Hutchinson,  L.  R.  3  Q.  B.  599  (1868).  Law  and  Torts.  The  female,  under 
And  see  Evans  v.  Walton,  L.  K.  2  C.  P.  such  statutes,  ought  in  general  to  be  d 
615.  This,  the  court  admitted,  was  good  repute  for  chastity  previous  to 
carrying  the  doctrine  of  constructive  the  offence,  and  unmarried.  But  stat> 
service  very  far.  "The  action,  no  utes  differ.  See  State  v.  Jones,  16 Kan. 
doubt,  is  founded  on  the  special  gromnd  608.  The  woman  might  have  reformed, 
of  loss  of  service  (this  is  not  very  credit-  Illicit  intercourse  alone  does  not  ooD' 
able,  perhaps,  to  our  law),  but  the  ao-  stitnte  what  is  known  as  sednctioD. 
tion  is  substantially  for  the  aggravated  People  v.  Clark,  33  Mich.  US. 
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It  is  not  necessary  that  the  daughter  should  be  under  age  in 
order  that  the  parent  may  maintain  the  action  for  seduction. 
The  important  questipn  is,  whether  emancipation  in  fact  had 
taken  place  at  the  time  of  the  injury;  for  if  the  relation  of 
master  and  servant  exists  between  the  father  and  his  grown-up 
daughter,  however  this  relation  may  have  been  created,  the 
right  of  action  is  complete.^  And  even  where  a  married 
woman,  separated  from  her  husband,  returned  to  her  father's 
house  and  lived  with  him,  performing  various  acts  of  service, 
it  was  held  that,  as  against  a  wrong-doer,  it  was  sufficient  to 
prove  that  there  was  the  relationship  of  master  and  servant  de 
facto.^  So  where  one  stands  in  loco  parentis,  he  may  recover 
damages,  as  an  actual  parent  would ;  as  in  the  case  of  an 
orphan  living  with  a  relation,  or  a  friend  and  benefactor,  and 
rendering  such  domestic  attendance  and  obedience  as  is  usually 
rendered  by  a  daughter  to  her  father.'  But  the  parent  cannot 
maintain  an  action  for  the  seduction  of  a  daughter  over  twenty- 
one  and  working  out  on  her  own  account.*  And  while,  as 
surviving  parent,  the  mother  may  sue  for  her  daughter's  seduc- 
tion under  circumstances  showing  service  rendered  her,  it  is 
held  that  a  mother  cannot  maintain  an  action  for  the  seduction 
of  her  daughter  while  the  father  was  alive,  though  the  illicit 
offspring  was  not  bom  until  after  the  father's  death.^ 


^  1  Addison,  Torts,  700;  Sntton  v.  larging  the  rights  of  married  women 

Huffman,  32  N.  J.  L.  58 ;  Greenwood  sometimes  extend  the  mother's  action. 

V.  Greenwood,  28  Md.  370 ;  Stevenson  v.  Badgley  u.  Decker,  44  Barb.  577.    A 

Belknap,  6  Iowa,  97 ;  Wert  v.  Strouse,  widowed  mother  whose  minor  child  is 

88  N.  J.  L.  184.    An  imbecile  daughter  actually  in  her  service  has  the  right  of 

over  twenty-one,  who  lives  at  home  still,  action.     Gray   v.   Durland,  51    N.  Y. 

is  not  emancipated  in  any  sense  to  de-  424.    A  mother  remarried  may  have  the 

bar  a  suit.    Hahn  v.  Cooper,  84  Wis.  right  to  sue.    Lampman  v.  Hammond, 

629.  3  Thomp.  &  C.  293.    See  Hobson  v. 

«  Harper  v.  Luffkin,  7  B.  &  C.  387.  Fnllerton,  4  111.  App.  282  ;  Furman  ». 

»  1  Addison,  Torts,  700 ;  Irwin  v.  Van  Sise,  56  N.  Y.  435.    But  not  one 

Dearman,  1 1  East,  23 ;    Edmonson  v.  in  whose  household  a  girl  stays  tempo- 

Machell,  2  T.  R.  4 ;  Williams  v.  Hutch-  rarily  without  any  definite  agreement 

inson,  3  Corast.  312;  Magninay  o.  Sau-  of    service.    Blanchard   w.   Ilsley,   120 

dek,  5  Sneed,  146 ;  Ball  v.  Bruce,  21  111.  Mass.  487. 
161.  A  grandfather  standing  in  loco  paren- 

^  George  v.  Van  Horn,  9  Barb.  533.  tia,  and  with  due  rights  and  obligations, 

*  Vessel  V.  Cole,  10  Mo.  634 ;  Gray  may  thus  sue.     Certwell  v.  Hoyt,  13 

V.  Durland,  50  Barb.  100.    Statutes  en-  N.  Y.  Supr.  575. 
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§  261  a.  The  Same  Snbjeot.  —  The  wrongful  act  for  which 
the  parent  sues  must  be  the  natural  and  direct  cause  of  the 
injury  for  which  damages  are  sought,  and  the  damages  recover, 
able  its  necessary  and  proximate  consequence.  To  this  prin* 
ciple  is  to  be  referred  a  curious  case  in  New  York.^  But 
mental  illness  directly  resulting  from  the  injury  is,  of  itself, 
sufficient  to  support  an  action  for  loss  of  services ;  and  such  a 
suit  might  be  maintainable,  notwithstanding  seduction  was  fol- 
lowed neither  by  pregnancy  nor  sexual  disease.^ 

Where  a  person  hires  a  girl  as  a  servant  for  the  purpose  of 
withdrawing  her  from  her  family  and  seducing  her,  this  is 
fraud,  and  the  parent's  right  of  action  is  not  thereby  forfeited ; 
for  in  such  a  case  the  new  relation  of  master  and  servant  is  not 
bona  fide  created,  and  the  former  relation  may  be  held  to  have 
continued.'  Fraudulent  marriage  virtually  resulting  in  a  seduc- 
tion may  be  treated  as  enticement.^  It  would  seem  as  though  the 
previous  unchasteness  of  a  girl  —  considering,  too,  her  age,  and 
her  apparent  want  of  parental  oversight  —  ought  to  affect  the 
right  of  such  suits  and  the  damages ;  but  at  all  events  it  is  the 
general  rule  that  the  daughter's  consent  does  not  bar  the  parental 
suit  whether  the  daughter  was  willing  or  not,  and  whether  the 
person  debauching  her  accomplished  his  end  by  force  or  by  in- 
sinuating arts ;  nor  is  "  seduction  "  commonly  applied  here  in 
its  most  literal  sense.^  But  we  may  finally  observe  that  the 
latest  legislation  in  some  States  tends  to  place  seduction  suits 
on  a  more  natural  footing,  by  enabling  the  woman  to  sue  an 
offender  directly  in  damages  for  her  own  seduction  and  the 
consequent  injury  • 

1  Knight  V.  V^ilcox,  14  N.  Y.  413.  &  5  Lansing  (N.  Y.)  454 ;  Graham  o. 

See  Eager  v.  Grimwood,  1  Exch.  61 ;  Reynolds,  90  Tenn.  673. 

Boyle  t;.  Brandon,  13  M.  &  W.  738 ;  *  Thompson  v,  Yoang,  51  Ind.  599 ; 

Re'ddie  9.  Scoolt,  Peake,  240;    1  Ad-  Watson  v,  Watson,  49  Mich.  540;   50 

dison,  Torts,  701,   as  to   the  yarioos  Mich.  602.    To  sne  thus,  alleging  that 

gronnds  of  defence  in  seduction  suits.  she  permitted  seduction  in  consideration 

'  ManveU  v.  Thomson,  2  Car.  &  P.  of  a  promise  to  pay  money  which  the 

303 ;  Seager  t;.  Sligerland,  2  Gaines,  219 ;  defendant  failed  to  keep,  is  a  har  to  the 

Abrahams  v.  Kidney,  104  Mass.  222.  action.     Wilson  v.  Ensworth,  85  Ind. 

'  Speight  V.  Oliviera,  2  Stark.  435 ;  399.    But  previous  chastity  need  not  be 

S  Kent,  Com.  205 ;  1  Addison,  Torts,  averred.     102  Ind.  494.     Nor  special 

699 ;  Dain  v.  Wyckoff,  18  N.  Y.  45.  damage.    88  Ind.   298.    A  female  of 

*  Lawyer  v.  Fritcher,  130  N.  Y.  239.  nonage  may  thus  sne.    121  Ind.  292. 
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§  262.  Damages  in  Parental  Suite  for  Injury  to  the  Child.  — 
As  to  the  amount  of  damages^  cases  of  seduction  stand  on  a  pe- 
culiar footing.  The  ground  of  action  is  the  loss  of  services; 
yet  the  rule  is  well  established  that  neither  this  nor  the  medi- 
cal expenses,  such  as  her  lying-in,  are  all  that  the  parent  can 
recover.  Lord  EUenborough,  in  his  day,  declared  the  principle 
inveterate,  and  not  to  be  shaken,  that  in  estimating  damages  the 
jury  might  go  beyond  the  mere  loss  of  service,  and  give  damages 
for  the  distress  and  anxiety  of  mind  which  the  parent  had  sus- 
tained in  being  deprived  of  the  society  and  comfort  of  his  child.^ 
So  must  the  situation  in  life  and  circumstances  of  the  parties  be 
taken  into  consideration  in  estimating  the  household  disgrace.^ 
These  principles  are  applied  both  in  England  and  America. 

In  other  suits,  such  as  for  enticement,  the  measure  of  dam- 
ages applied  is  liberal,  though  the  rule  is  somewhat  conflicting 
in  different  States.  It  is  a  general  principle  that  where  ser- 
vants are  enticed  away,  or  forcibly  abducted,  the  jury  may 
award  ample  compensation  for  all  the  damage  resulting  from 
the  wrongful  act.'  A  parent  can  recover  damages  for  the  pro- 
spective  value  of  the  services  of  a  young  child  permanently 

1  Irwin  V.  Dearman,  11  East,  23.  Sellars  v.  Kinder,  1  Head,  134  ;  1  Ad- 
'  Andrews  v.  Askey,  8  Car.  &  P.  9.  dison,  Torts,  703  ;  Eager  v.  Grimwood, 
"  In  point  of  form,"  observes  Lord  I  Exch.  61 ;  Richardson  v.  Fonts,  1 1 
Eldon,  ''the  action  only  purports  to  Ind.  466;  Reed  v.  Williams,  5  Sneed, 
give  a  recompense  for  loss  of  service ;  580 ;  31  Minn.  54 ;  Vessel  v.  Cole,  10 
but  we  cannot  shut  oar  eyes  to  the  Mo.  634 ;  2  Kent,  Com.  205, 9th  ed.  n. ; 
fact  that  it  is  an  action  brought  by  a  Bigelow  on  Torts.  Exemplary  dam- 
parent  for  an  injnry  to  h^r  child,  and  ages  have  been  denied  where  the  daagb- 
the  jury  may  take  into  their  consider-  ter's  willing  miscondnct  appeared.  82 
ation  all  that  she  can  feel  from  the  na-  Mo.  341.  And  where  before  confine- 
tare  of  the  loss.  They  may  look  npon  ment  the  daughter  marries  another 
her  as  a  parent  losing  the  comfort,  as  man,  the  father's  damages  may  prove 
well  as  the  service,  of  her  daughter,  in  merely  nominal.  70  Iowa,  223.  Under 
whose  virtue  she  can  feel  no  consola-  statutes  changing  the  old  rule,  the 
tion ;  and  as  the  parent  of  other  chil-  parent's  suit  is  allowed  to  embrace  not 
dren  whose  morals  may  be  corrupted  only  the  loss  of  peace  and  comfort  to 
by  her  example."  Bedford  v,  M'Kowl,  the  family,  but  the  effect  upon  the 
3  Esp.  120.  And  see  Robinson  v.  character  and  prospects  of  the  girl  her- 
Burton,  5  Harring.  335 ;  Klopfer  v.  self.  73  Mich.  588. 
Bromme,  26  Wis.  372 ;  Fence  v.  Dozier,  '  Gunter  v.  Astor,  4  Moore,  15 ;  1 
7  Bush,  133;  Dain  v.  Wyckoff,  18  Addison,  Torts,  704;  Lumley  v.  Gye,  2 
N.  Y.  45;  White  v.  Muitland,  71  lU.  El.  &  Bl.  216;  Magee  v.  Holland,  3 
250.  See  further,  on  this  subject,  Dutch.  86. 
White   o.  Campb^  13    Gratt  573; 
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injured  or  killed  by  an  act  of  negligence;^  and  a  reasonable 
expectation  of  pecuniary  benefit  is  favorably  considered  where 
the  parent  is  old  and  infirm.^  Medical  expenses  for  the  care 
and  cure  of  the  child  with  the  expense  of  nursing,  are  of  course 
recoverable.  And  even  the  expense  of  the  mother's  sickness, 
which  was  caused,  in  an  extreme  case,  by  the  shock  to  her  feel- 
ings, has  been  treated  as  a  proper  item  of  special  damage.^  So, 
it  would  seem,  are  the  costs  of  prosecuting  the  suit^  But  the 
parent  cannot  recover  for  lacerated  feelings,  as  well  as  for  other 
injuries  personal  to  the  child,  as  in  seduction  suits.^  But  local 
statutes  will  sometimes  affect  the  question  of  damages  here  as 
well  as  the  right  of  action  itself.^ 

§  263.  Parental  ZaabiUty  where  the  Child  la  the  Injaring  Party. 
—  Second.  As  to  the  parent's  liability  to  action,  where  the  child 
is  the  injuring  party.  The  question  is  sometimes  asked,  how 
far  a  father  is  responsible  in  damages  for  the  torts  and  frauds 
of  his  infant  child.  We  have  already  seen  that  the  husband's 
responsibility  for  his  wife's  injuries  at  the  common  law  is 
founded  upon  his  right,  by  marriage,  to  her  property.  Very 
different  is  the  relation  of  parent  and  child,  where,  it  is  now 
plain,  the  father  has  little  more  than  the  right  to  claim 
his  child's  wages,  so  far  as  the  infant's  property  is  concerned.^ 
Yet  some  have  been  misled  into  the  belief  that  the  two  cases 


^  Supra,  §  259 ;  Drew  v.  Sixth  Are-        *  Ford  v,  Monroe,  SO  Wend.  210. 

nae  R.  R.  Co.,  26  N.  T.  49;  Ford  v,  Snch    damages     appear    exceptional. 

Monroe,    20  Wend.    210;    Hoover   v.  Harford   Co.    v.    Hamilton,  60    Md. 

Heim,  7  Watts,  62 ;  Franklin  e.  Sonth-  340. 

eastern  R.  R.  Co.,  3  Hurl.  &  Nor.  211.         «  Wilt  v,  Vickeis,  8  Watts,  227. 
But   see    Williams   v.    Hutchinson,  3        *  Penn.  R.  R.  Co.  v.  Kelly,  31  Penn. 

Comst.  314.    For  the  loss  of  service  St.  372;  Sawyer  p.  Saner,  10  Kan.  519 ; 

for  the  remainder  of  the  period  of  mi-  Cowden   v.  Wright,   24    Wend.   429. 

nority,  a  parent  may  osnaUy  recover  Bnt  see,  as  to  battery  of  a  child,  Kling- 

if  snch  loss  necessarily  resnlt ;  while  if  man  v.  Holmes,  54  Ma  304.    See  also 

the  injury  continue  beyond  that  period  Rooney  v.  Milwaukee  Chair  Co.,  65 

further  right  is  usuidly  in  the  child.  Wis.  397. 

Traver  v.  Eighth  Avenue  R.,  4  Abb.         «  McCarthy  v.  Guild,  12  Met.  291 ; 

App.  422 ;  McDowell  v.  Georgia  R.,  60  Kennard  v.  Burton,  25  Me.  39. 
Ga.  320 ;  Houston  R.  v.  Miller,  49  Tex.        ^  Nor  can  the  parent  make  the  in- 

322 ;  Hussey  v.  Ryan,  64  Md.  426.  fant  child's  real  estate  itself  liable,  even 

'  Duckworth  v.  Johnson,  4  H.  &  N.  for  a  necessary  debt  of  his  own  crea- 

658 ;  Franklin  v.  Southeastern  R.,  3  H.  tion.    Cox  v.  Storts,  14  Bosh,  502. 
&N.  211. 
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are  entirely  analogous ;  and  they  would  hold  the  father  liable 
for  his  son's  wrongful  acts,  as  a  husband  for  the  wife's.  It 
is  held  in  Pennsylvania  that  the  father  may  be  sued  in  tres- 
pass for  an  injury  committed  by  his  son,  when  they  ride  to- 
gether in  the  father's  team,  and  the  act  is  committed  in  the 
latter^s  presence.^  Whether  the  principle  can  be  safely  carried 
further  is  extremely  doubtful.  In  Missouri,  on  the  other  hand, 
and  with  better  reason,  it  is  decided  that  a  father  is  not  responsible 
for  an  independent  assault  committed  by  his  infant  son,  without 
his  sanction ;  not  even  though  the  child  was  known  by  him  to 
be  of  a  vicious  temper.^  The  same  rule,  with  more  caution,  has 
been  applied  in  New  York,  in  a  case  where  it  was  shown  that  a 
minor  daughter,  in  her  father's  absence,  and  without  his  authority 
or  approval,  wilfully  set  his  dog,  not  ordinarily  a  vicious  animal, 
upon  the  plaintifiTs  hog,  which  was  thereby  bitten  and  killed.^ 

But  for  injuries  occasioned  by  the  infant  with  his  father's 
direct  sanction  or  pai-ticipation,  or  while  in  the  due  course  of 
employment  by  the  father,  the  latter  is  held  answerable  to 
others.  Thus,  a  minor  son,  under  a  contract  with  his  father 
to  clear  a  parcel  of  land,  did  it  so  negligently  as  to  destroy  a 
neighbor's  property  by  fire ;  and  for  this  the  parent  was  held  to 
damages  at  the  neighbor's  suit.*  In  Wisconsin,  quite  recently, 
a  father  was  held  liable  for  injury  sustained  by  a  passer-by 
whose  horse  took  fright,  because  he  carelessly  permitted  his 
young  children  to  fire  pistols  and  shout  on  the  highway  and 
thus  contributed  to  the  injury.^    And  while  a  parent  is  not  liable 

^  Strohl  r.  LeTan,  39  Fenn.  St.  177.  83  Kan.  580.    See  also  Panlin  r.  How- 

And  see  I/ashbrook  v.  Patten,  1  Dnyall,  ser,  63  lU.  312  ;  Chandler  v.  Deaton,  37 

316.  Tex.  406 ;  45  Kan.  423.    The  want  of 

'  Baker  o.  Haldeman,  24  Mo.  219;  parental   knowledge  or  sanction  here 

Paol  V.  Hnmmel,  43  Mo.  119.  appeared.    For  the  peculiar  mle  of  the 

'  Tifft  V.  Tifft,  4  Denio,  175.    And  Louisiana  code  as  to  parental  liability 

me  McManua  v.  Crickett,  1  East,  106 ;  in  such  cases,  see  35  La.  Ann.  13,  891  ; 

Foster  v.  Essex  Bank.  17  Mass.  479.  37  La.  Ann.  92. 
The  responsible  occupation  of  premises         *  Teagarden  v.  McLaughlin,  86  Ind. 

on  which  ricious  animals  are  kept  is  476. 
sometimes  a  legal  element.  *  HoTerson  i;.  Noker,  60  Wis.  511. 

Nor  was  the  father  held  liable  in  Evidence  was  admitted  that  the  father 

damages  where  his  son  set  another's  knew  his   children   had  thus  roiscon- 

property  on  fire,  in  Edwards  v.  Grume,  ducted  before.    Cf.  Hagerty  v.  Powers, 

13  Kan.  348.    And  see  Baker  v.  Morris,  66  Gal.  368. 
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for  an  independent  trover  and  conversion  committed  by  his 
child,  he  becomes  liable  where  he  learns  of  it  and  continues  to 
enjoy  the  benefit  of  the  wrong.^ 

For  all  such  injuries  (subject  to  the  usual  scope  of  negligent 
performance  as  another's  agent  or  servant  ^)  an  infant  is  answer- 
able at  law,  out  of  his  own  estate ;  at  least,  if  he  is  old  enough 
to  have  known  better.'  But  how  as  to  the  parent's  liability  ? 
For  that  is  the  present  issue.  The  principles  of  the  Roman  law 
cannot  be  cited  to  much  advantage,  in  support  of  such  liability, 
on  the  score  of  agency,  or  otherwise ;  since  under  that  system 
the  child  was  little  better  than  the  slave  of  his  father ;  and  even 
as  to  slaves,  it  was  considered  at  the  time  of  the  Institutes  that 
it  would  be  very  unjust,  when  a  servant  did  a  wrongful  act,  to 
make  the  master  lose  anything  more  than  the  servant  himself.^ 
The  modern  rule  of  the  civil  law,  in  European  countries,  is  to 
make  every  person  responsible  for  injuries  caused  by  the  act  of 
persons  and  things  under  his  dominion ;  but  a  father  incurs  no 
responsibility  for  the  act  of  his  minor  child,  if  he  can  prove 
that  he  was  not  able  to  prevent  the  act  which  gives  rise  to  the 
liability.* 

1  Hower  v.  XJlrich,  156  Penn.  St.  items  of  difibiirsemeiit.    The  defendant, 

410.  conceiving  this    to    be  an  intentional 

3  See  §§  489-491.  fraud  on  the  part  of  the  plaintiff,  dia- 

*  Campbell  v.  Stakes,  2  ViTend.  137 ;  missed  him  from  his  employment.  His 
"  Infancy,"  post,  Part  V.  c.  4 ;  Smith  v.  son  thereupon,  without  consulting  the 
Davenport,  45  Kan.  423.  father,  indiscreetly  caused  the  plaintiff 

*  Smith's  Diet.  Greek  and  Roman  to  be  apprehended  by  a  policeman, 
Antiq.  "  Novalis  Actio."  Inst.  lib.  4,  and  taken  to  the  station  on  a  charge 
tit.  8,  by  Saunders.  of  obtaining  money  by  &lse  pretences. 

*  Civil  Code  France,  art.  1384 ;  The  plaintiff  went  before  a  magistrate, 
Cleaveland  v.  Mayo,  19  La.  414.  See  and  was  remanded,  but  was  ultimately 
Baker  v.  Haldeman,  24  Mo.  219.  discharged.    After  the  remand,  the  son 

This  point  received  some  attention  told  his  father  what  he  had  done ;  the 
in  a  modern  English  case,  where  the  latter  did  not  prohibit  him  from  pro- 
father  of  a  young  man,  about  seven-  ceeding  in  the  matter,  but  said  that  as 
teen  or  eighteen,  was  sued  for  trespass  the  son  had  begun  it,  he  would  not  in- 
and  false  imprisonment.  The  plaintiff  terfere.  The  court  decided  that  these 
was  property-man  at  a  theatre,  of  facts  showed  neither  a  previous  au* 
which  the  defendant  was  lessee.  The  thority  nor  a  subsequent  ratification  by 
young  man,  minor  son  of  the  defend-  the  father,  sufficient  to  render  him  lia- 
ant,  acted  as  his  father's  treasurer,  ble  for  his  son's  conduct,  and  on  that 
The  plaintiff,  in  his  character  of  prop-  ground  dismissed  the  suit.  Moon  r. 
erty-man,  presented  to  the  treasurer  Towers,  8  C.B.N. 8.611.  The  opinions 
an  account,  containing  some  wrongful  of  the  several  judges  in  this  case,  though 
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On  the  whole  it  may  be  stated  as  a  rule  of  our  common  law 
that  a  father  is  not  liable  in  damages  for  the  torts  of  his  child, 
committed  without  his  knowledge,  consent,  participation,  or 
sanction,  and  not  in  the  course  of  his  employment  of  the  child. 


CHAPTER  V. 

DUTIES  AND  RIGHTS   OF    CHILDREN,  WITH    REFERENCE    TO 

THEIR  PARENTS. 

§  264  Gtoneral  Duties  of  Children  to  Parents.  —  "  The  duties 
of  children  to  their  parents,"  says  Blackstone,  "arise  from  a 
principle  of  natural  justice  and  retribution.  For  to  those  who 
gave  us  existence  we  naturally  owe  subjection  and  obedience 
during  our  minority,  and  honor  and  reverence  ever  after ;  they 
who  protected  the  weakness  of  our  infancy  are  entitled  to  our 
protection  in  the  infirmity  of  their  age ;  they  who  by  sustenance 
and  education  have  enabled  their  offspring  to  prosper  ought  in 
return  to  be  supported  by  that  offspring  in  case  they  stand  in 
need  of  assistance."  ^  Upon  this  principle  rest  whatever  duties 
are  enjoined  upon  children  to  their  parents  by  positive  law. 
The  Athenians  compelled  children  to  provide  for  their  father 
when  fallen  into  poverty.^  And  Kent,  enforcing  the  same 
precept,  cites  several  other  historical  precedents  less  to  the 
purpose.* 

expTessed  by  waj  of  dtctOf  exhibit  con-  son  had  knocked  the  plaintiff  down,  and 

Biderable  lelnctance  to  hold  the  father  the  father  had  said,  '  I  think  it  served 

liable,  as  a  trespasser,  for  his  son's  torts,  him  right,'  wonld  that  be  such  a  ratifi- 

Says  Willes,  J.,  approved  by  Byles,  J.,  cation  of  the  son's  act  as  to  make  the 

ib. ;  WUharos,  J.,  dub. :  **  The  tendency  father  liable  as  a  trespasser  ? "  Per  Erie, 

of  juries,  where  persons  under  age  have  C.  J.,  t6.    As  to  the  in  juries  of  a  servant, 

incurred  debts  or  committed  wrongs,  to  and  his  master's  liability,  see  Master 

make  their  relatives  pay,  should,  in  my  and  Servant,  tn/hx,  §§  488-491. 
opinion,  be  checked  by  the  courts.    No         ^1  Bl.  Com.  453. 
man  ought,  as  a  general  rule,  to  be  re-         '2  Potter's  Antiq.  847-^51. 
sponsible  for  acts  not  his  own."    And         *  S  Kent,  Ck>m.  207. 
says  the  Chief  Justice :  "  Suppose  the 
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Perhaps  this  principle  could  not  have  been  better  expressed 
than  in  these  words  of  Blackstone ;  for  it  is  to  be  observed  that 
the  obligation,  as  a  legal  one,  is  somewhat  vague  and  indefinite, 
extending  little  farther  than  the  succor  of  parents  in  distress. 
Gratitude^  certainly,  is  what  all  parents  true  to  their  trust  have 
the  right  to  expect ;  but  whether  it  is  due  to  those  who  were 
negligent  and  unfaithful  to  their  offspring  may  admit  at  this 
day  of  much  doubt  In  other  words^  honor  and  reverence  are 
justly  awarded  according  to  one's  deserts.  The  child,  when  full 
grown,  naturally  marries  and  assumes  parental  liabilities  of  his 
own ;  and  in  the  usual  course  of  things  adults,  whether  father 
or  sou,  will  prudently  provide  for  their  future  as  well  as  their 
present  wants.  Some  have  thought  it  the  duty  of  fathers  to 
leave  property  to  their  children  at  their  death, —  a  principle 
somewhat  at  conflict  \9rith  this  right  to  lean  upon  their  children 
for  their  own  maintenance.  Yet  exceptional  cases  must  occur 
where  a  father,  faithful  to  his  own  obligations,  is  yet  left, 
through  misfortune,  penniless  in  his  old  age ;  and  here  the  voice 
of  nature  bids  the  children  aid,  comfort,  and  relieve.  Municipal 
law  quickens  the  child,  and  says,  "  If  your  parent,  however 
vagabond  and  worthless,  becomes  unable  to  maintain  himself, 
the  public  shall  not  relieve  him  as  a  pauper ;  you,  his  children, 
being  of  sufficient  means,  must  assume  the  burden."  We  speak 
not  here  of  the  mother,  whose  moral  claims  upon  her  children, 
if  her  own  husband  prove  incapable,  are  much  stronger;  yet 
it  must  be  admitted  that  the  municipal  law  makes  no  great 
distinction  on  her  behalf. 

§  265.  'Whether  Child  may  be  Legally  Bound  to  Support  Par- 
ent ;  Statutes.  —  Thus  may  be  explained  what  appears  now  a 
well-settled  rule  at  the  common  law :  namely,  that  there  is  no 
legal  obligation  resting  upon  a  child  to  support  a  parent ;  that^ 
while  the  parent  is  bound  to  supply  necessaries  to  an  infant 
child,  an  adult  child,  in  the  absence  of  positive  statute,  or  a  legal 
contract  on  his  own  part,  is  not  bound  to  supply  necessaries  to 
his  aged  parent^ 

1  Reeve,  Dom.   Rel.  284;    Rex  r.    N.  H.  558;  Stone  v.  Stone,  33  Conn. 
Munden,  1  Stra.  190 ;  Edwards  v.  Davis,    142  ;  Becker  v.  Gibson,  70  Ind.  239. 
16  Johns.  281 ;  Lebanon  v.  Griffin,  45 
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But  statutes  have  been  enacted,  both  in  England  and  most 
parts  of  the  United  States,  to  enforce  this  imperfect  legal  obli- 
gation, usually  to  the  extent  of  relieving  cities  and  towns  from 
the  support  of  paupers.  Such  is  the  tenor  of  the  English  stat- 
utes of  43  Eliz.  and  5  Qeo,  I.,  to  which  allusion  has  already 
been  made,  which  declare,  in  effect,  that  the  children,  being  of 
sufficient  ability,  of  poor,  old,  lame,  or  impotent  persons,  not 
able  to  maintain  themselves,  must  relieve  and  maintain  them.^ 
Ingratitude,  to  use  the  word  in  a  more  general  sense,  the  parent 
may  punish  still  further,  as  other  statutes  prescribe,  by  disin- 
heriting the  undutiful  children  by  will ;  ^  a  punishment  found 
by  no  means  temble  in  cases  which  arise  under  the  statute  of 
Elizabeth.  The  moral  obligation  of  honor  and  reverence  stiU 
remains  clear  and  unquestioned,  so  far  as  parental  faithfulness 
has  earned  it;  doubtful  in  its  more  extended  application,  yet 
always  a  favorite  theme  of  the  poet  and  dramatist,  and  never  to 
be  lightly  esteemed  among  men.^ 

The  law  does  not  imply,  then,  a  promise  from  the  child  to 
pay  for  necessaries  furnished  without  his  request  to  an  indigent 
parent ;  and  the  natural  obligation  can  only  be  enforced  in  the 
mode  pointed  out  by  statute.^  The  promise  of  a  child  to  pay 
for  past  expenditures  in  relief  of  an  indigent  parent  is  not  bind- 
ing in  law.^  But  for  necessaries  or  other  goods  furnished  to 
the  parent,  or  for  the  parent's  benefit,  at  a  grown  child's  re- 
quest, the  latter  is  chargeable,  as  any  one  else  would  be.^    And 

1  Supra f  ch.  2  ;  3  Kent,  Com.  208 ;  some  would  say,  for  the  sin  of  conjugal 

Dierkes  o,  Philadelphia,  93  Penn.  St.  unfaithfulness. 

270.  ^  Rex  V.  Munden,  I  Stra.  190 ;  Ed- 

>  N.  Y.  Rev.  Sts.  p.  614;  2  Kent,  wards  v.  Davis,  16  Johns.  281;  Dawson 

Com.  208;  and  see  Ex  parte  Hunt,  5  v.  Dawson,  12  Iowa,  512.    See  Johnson 

Cow.  284.  V.  Ballard,  U  Rich.  178. 

»  No  one  can  read  "King  Lear"  »  Mills    v.  Wyman,  8   Pick.    207; 

without  recognizing  the  sublimity  of  Cook  v.  Bradley,  7   Conn.  57.     It  is 

an  unquestioning  ^ith  in  this  moral  otherwise  by  the  Civil  Code  of  Louisi- 

duty.    Kent  (2  Com.  207),  quotes  the  ana,  art.  245. 

speech  of  Euryalus  in  the  JEneid ;  but  *  Lebanon  v.  Griffin,  45  N.  H.  558 ; 

the  instance  of  plus  JEneas  himself  is  Gordon  v.  Dix,  106  Mass.  305 ;  Becker 

still  stronger,  perhaps  the  strongest  to  v.  Gibson,  70  Ind.  239.     Such  a  claim 

be  found  in  the  classics;  devotion  to  might  now  be  enforced,  in  a  suitable 

his  aged  father  rendering  him  more  case,  against  the  separate  estate  of  a 

iUustrions   in   song    than   his   heroic  married  daughter,  on  the  usual  princi- 

achievements,  and  largely  atoning,  as  pies  applicable  to  her  contracts. 
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it  is  held,  further,  that  where  one  of  several  children  renders 
support  at  the  request  of  the  others,  they  will  be  liable  on  an 
implied  promise  to  contribute.^  Also  that  the  law  will  not 
imply  a  promise  to  repay  sums  voluntarily  paid  by  one  child  to 
another  for  parental  support^  So  much,  then,  for  the  duties 
of  children. 

§  266.  Rights  of  Children  In  OenenO.  —  The  rights  of  children 
with  reference  to  their  parents  may  be  considered  more  at 
lengtL  We  have  already  had  occasion  to  observe  that  the 
child  may  to  a  certain  extent  bind  the  parent  as  agent,  not  only 
for  necessaries,  but  in  some  other  transactions,  where  the  child 
acts  within  the  scope  of  authority  properly  conferred.  But 
general  transactions  require  proof  of  actual  authority ;  and  a 
son  has  ordinarily  no  more  right,  as  such,  to  lend  his  father's 
goods  than  a  stranger.'  And  proof  that  in  one  instance  the 
use,  by  a  son,  of  his  father's  name  upon  negotiable  paper  dis- 
counted at  a  bank,  was  known  and  acquiesced  in  by  the  father, 
is  not  proof  that  the  son  was  authorized  to  sign  subsequent 
notes  in  the  same  manner.^  The  principles  of  agency  are  here 
applied.^  A  child  cannot  recover  on  the  ground  of  relationship 
upon  a  promise  made  for  his  benefit  to  his  parent,  if  the  consid- 
eration came  wholly  from  the  parent.^ 

§  267.  The  Bmanolpation  of  a  Child.  — A  father  may  eman- 
cipate his  young  child  and  thus  give  him  a  right  to  his  own 
earnings.  What,  then,  is  emancipation  as  used  with  reference  to 
the  child  ?  Plainly,  the  term  "  emancipation  "  is  borrowed  from 
the  Roman  law,  and  may  be  referred  to  the  old  formality  of 
enfranchisement  by  the  father.  This  in  ancient  times  was  done 
by  an  imaginary  sale,  but  Justinian  substituted  the  simpler 
proceeding  of  manumission  before  a  magistrate.^  In  Louisiana, 
the  emancipation  of  minors  is  expressly  recognized  and  regu- 

1  Stone  V.  Stone,  82  Conn.  US.   And        *  Greenfield  Bank  v.  Crafts,  S  Allen, 

see  Succession  of  Olivier,  IS  La.  Ann.  S69. 

594;    Marsh    v,  Blackman,  50   Barb.         ^  See  also  Seqnin  v.  Peterson,  45  Vt. 

329.  255 ;  supra,  §  253. 

s  Hongh  V.  Comstock,  97  Mich.  11.  *  Marston   v.  Bigelow,  150   Mass. 

*  Johnson  v.  Stone,  40  N.  H.  197;  45. 
8upm,%24\.   But  see  Bennett  p.  OiUett,         ^  BnrriU,   Law   Diet   "Emandpar 

8  Minn.  428.  tion;^  Bonner,  lb,;  Inst  1, 12. 
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lated  by  law,  and  decrees  of  emancipatioD  are  judicially  made.^ 
At  the  English  law,  the  tenn  ^  emancipation  "  is  generally  used 
with  reference  to  matters  of  parochial  settlement  and  the  sup- 
port of  paupers.^  But  in  American  cases  it  often  has  a  signifi- 
.cance  more  nearly  approaching  that  of  the  civil  law ;  though  we 
are  apt  to  use  the  word  without  much  regard  to  precision. 

We  find  in  the  English  books  little  said  as  to  the  emancipa- 
tion of  minor  children  by  their  fathers.  In  fact,  the  English 
municipal  system  is  so  different  from  ours,  that  the  paternal 
authority  during  the  period  of  minority,  except  as  to  custody, 
gives  rise  to  little  controversy.  But  there  is  a  case  where  an 
infant  was  held  not  to  have  been  emancipated  by  his  enlist- 
ment.^ And  in  this  and  some  other  instances  the  principle  of 
emancipation  was  somewhat  discussed;  and  the  doctrine  has 
been  maintained  by  Lord  Kenyon  and  others,  that  during  the 
minority  of  the  child  he  will  remain,  under  almost  any  circum- 
stances, unemancipated ;  that  in  fact  there  can  be  no  emancipa- 
tion of  an  infant  unless  he  marries,  and  so  becomes  himself  the 
head  of  a  family,  or  contracts  some  other  relation,  so  as  to 
wholly  and  permanently  exclude  the  parental  control.* 

Emancipation  is  not  so  strictly  construed  in  this  country. 
The  American  doctrine,  as  frequently  stated,  is  that  a  father 
may  "  emancipate  "  his  child  for  the  whole  remaining  period  of 
minority,  or  for  a  shorter  term ;  that  this  emancipation  may  be 
by  an  instmment  in  writing,  by  verbal  agreement  or  license,  or 
by  implication  from  his  conduct ;  and  that  emancipation  is  valid 
against  creditors,  and  to  some  extent  against  the  father.'^  This 
doctrine  of  emancipation  is  peculiarly  favored  where  both  the 
child  and  parent  invoke  it  in  order  to  protect  the  minor's  earn- 
ings against  the  unfortunate  parent's  creditors.  Let  us  see  then, 
Jirst,  how  emancipation  may  in  this  country  be  legally  brought 
about  J  second,  what  is  its  legal  effect 

1  Code,  art.  367  et  seq. ;  Alliflon  v.         *  Abbott  v.  ConreTse,  4  Allen,  530, 

Watson,  36  La.  Ann.  616.  per  Chapman,  J. ;  2  Kent,  Com.  194, 

«  See  7  Q.  B.  574,  n.  n. ;  Whiting  v.  Earle,  8  Pick.  201 ;  Bur- 

*  Rex  V,  Rotherfield  Grays,  1  B.  &  lingame   v.   Bnrlingame,    7  Cow.    92 ; 

C.  847.  Vamey  v,  Yonng,  11  Vt.  258;  Rash  r, 

«  Rex  V.  Roach,  6  T.  R.  247 ;  Rex  Vonght,  55  Penn.  St.  437. 
V.  Wilmington,  5  B.  &  Ad.  525. 
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I 

§  267  a.  How  a  Minor  Child  is  Xhnancipated ;  Parental  Relin- 
qtiishment  of  Right  to  Earnings.  —  And  ^rs^,  emancipation  may 
be  either  by  instrument  in  writing  or  by  parol  agreement,  or  it 
may  be  inferred  from  the  conduct  of  the  parent.  As  to  instru- 
ments in  writing,  usually  known  as  indentures,  the  statutes  of 
the  diSerent  States  are  quite  explicit;  and  the  same  general 
doctrines  apply  to  children  who  are  bound  out  as  to  apprentices 
generally.^  But  such  deeds,  so  far  as  they  derogate  from  the 
child's  personal  independence  and  welfare,  are  not  greatly  fa- 
vored ;  they  are  usually  construed  with  great  strictness  as 
between  the  minor  and  his  parent,  guardian,  or  master;  and 
the  policy  of  American  law  is  to  require  the  consent  of  the 
child  himself  to  the  instrument,  where  he  has  passed  the  period 
of  nurture.^ 

Next,  as  to  emancipation  by  parol  agreement  or  license  of 
the  parent  In  a  well-considered  Massachusetts  case,  it  is 
decided  that  the  emancipation  of  a  minor  child  by  parol  agree- 
ment and  without  consideration  is  revocable,  until  acted  upon.' 
Yet  there  can  be  little  doubt  at  the  present  day  that  a  father 
can  verbally  sell  or  give  his  minor  son  his  time ;  and  that  after 
payment  or  performance  the  son  is  entitled  to  his  earnings.^ 
A  special  contract  with  a  third  person,  authorizing  him  to  em- 
ploy and  pay  the  child  himself,  will  bind  the  parent,  and  pay- 
ment to  the  child  will  be  a  defence  against  any  action  brought 
by  his  father  against  the  employer.  Parol  agreements  are, 
however,  within  the  statute  of  frauds.* 

Emancipation,  strictly  so  called,  is  not  to  be  presumed ;  it 
must  be  proved.     It  is  a  question  of  fact  to  be  implied  from  the 


1  4  Com.  Dig.  579 ;  State  r.  Taylor,  parent  meant  to  relinquish  the  child's 

2  Penning.  467 ;    Bolton  v.  Miller,  6  earnings.    Eerwin  v,  Wright,  59  Ind. 

Ind.    262.    See    Master  and    Servant,  369. 

infra,  §  457 ;  Nickerson  v,  Easton,  12  *  Ahhott  v.  Converse,  4  Allen,  530. 

rick.  1 10.  See  Morris  v.  Low,  4  Stew.  &  Port.  123. 

3  The  minor  child  of  paaper  parents  Bat  see  Chase  v.  Smith,  5  Vt.  556. 

is  not  emancipated  so  as  to  gain  a  set-  *  Shute  v.  Dorr,  5  Wend.  204 ;  Sned- 

tlement  by  the  indenture  of  the  select-  iker  v.  Everingham,  8  Dutch.  143;  Gale 

men.    Frankfort  v.  New  Vineyard,  43  v.  Parrott,  1  N.  H.  28 ;  United  States  v. 

Me.  565.     But  an  indenture  inoperative  Metz,  2  Watts,  406;  Corey  p.  Corey,  19 

against  the  child  by  reason  of  infor-  Pick.  29. 

malitv  may  yet  afford  proof  that  the  *  Shute  v.  Dorr,  5  Wend.  204. 
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circumstances  and  from  the  conduct  of  the  parties  interested. 
Where  it  appears  that  the  father,  by  parol,  places  his  daughter 
in  a  certain  family,  that  by  the  terms  of  the  agreement  the 
employer  may  turn^  her  away  when  dissatisfied,  that  the  father 
may  rescind  the  contract  at  pleasure,  and  reclaim  his  daughter ; 
these,  and  similar  circumstances,  may  be  sufficient  to  entitle  the 
child  to  her  own  wages  for  the  time  being,  but  they  cannot  con- 
stitute emancipation  as  against  the  father.^  We  are  to  distin- 
guish, in  fact,  between  a  license  for  the  child  to  go  out  and  work 
temporarily,  and  the  more  positive  renunciation  of  parental  rights, 
Thus,  if  the  father  agrees  to  pay  his  son  so  much  for  every 
day  he  may  labor  for  another,  but  without  intending  to  give 
him  his  time,  and  merely  as  an  incentive  to  industry,  this  is  not 
to  be  construed  into  a  contract  of  emancipation,  but  rather  as  a 
inei*e  gratuity  to  encourage  the  son  in  the  formation  of  indus- 
trious and  useful  habits.^  But  other  circumstances  may  raise  a 
special  contract  on  the  minor's  behalf,  or  indeed  be  held  to 
emancipate  him  altogether.  It  is  a  well-settled  rule  in  this 
country  that  if  the  parent  absconds,  turns  his  child  out  of  doors, 
or  leaves  him  to  shift  for  himself,  the  son  is  entitled  to  his  own 
wages  ;  *  and  our  courts  are  very  liberal  in  allowing  children  to 
avail  themselves  of  any  breach  of  parental  obligation  so  as  to 
earn  an  honest  livelihood  by  their  own  toil.*  The  presumption 
raised  in  such  cases  may  be  termed  a  presumption  of  necessity. 
So  where  the  husband  abandons  his  child  to  the  care  of  the 
mother,  his  subsequent  claims  for  the  earnings  of  either  are  to 
be  regarded  with  very  little  favor.^  Or  where  he  is  able  to  sup- 
port the  child,  and  yet  forces  the  child  to  labor  abroad  unsuit- 
ably to  the  child's  social  position.^    Even  slighter  circumstances, 

1  Sumner  v.  Seliec,  3  Me.  223.    See  gale    v.    Withington,    15    Mass.    275 ; 

Clark  V.  Fitch,  2  Wend.  459 ;  Clinton  Stanabury  v.  Bertron,  7  W.  &  S.  862 ; 

V.  York,  26  Me.  167.  Everett  v.  Sherfey,  1  Iowa,  356 ;  The 

^  Arnold  r.  Norton,  25  Conn.  92.  Etna,   Ware,  462 ;   Gary  ».  James,  4 

•  And  an  insolvent  father  may  give  Pesans.  185;  Conovar  v.  Cooper,  3 
his  son  his  time  and  fntnre  earnings,  so  Barb.  115 ;  Jenison  t;.  Graves,  2  Blackf. 
as  to  benefit  the  child  as  against  the  440;  Lyon  v.  Boiling,  14  Ala.  753; 
father's  own  creditors.    Atwood  v.  Hoi-  Ream  v.  Watkins,  27  Mo.  516. 

comb,  39  Conn.  270 ;  supra,  §  252.  *  Wodell  r.  Coggeshall,  2  Met.  89. 

*  Clinton  t*.  York,  26  Me.  167 ;  Clond  See  Dennysville  r.  Trescott,  30  Me.  470. 
r.  Hamilton,  11  Hamph.  104;  Nightin-         «  Farrell  v.  Farrell,  3  Houst.  633. 
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which  impute  no  misconduct  to  the  father,  but  evince  a  consent 
for  his  son  to  leave  the  parental  roof  and  go  into  the  world  to 
seek  his  own  fortune,  are  often  construed  into  emancipation.^ 
But  the  desertion  of  a  minor  from  his  father's  home,  with  va- 
grancy and  crime,  does  not  of  itself  constitute  emancipation.* 
The  father  may  practically  emancipate  from  a  prudent  r^ard 
to  his  own  circumstances  and  the  child's  benefit ;  he  may  relin- 
quish all  right  to  his  infant  child's  future  earnings  as  against  his 
own  creditors.^  And  there  may  be  complete  emancipation, 
although  the  minor  continues  to  reside  with  his  father.^  In 
general,  according  to  modern  American  authorities,  a  parent's 
relinquishment,  by  agreement  and  consent,  of  all  claim  to  the 
earnings  of  his  minor  child  in  any  particular  service,  may  be 
implied  from  circumstances,^  and  it  is  a  question  to  be  deter- 
mined by  the  given  circumstances,  and  may  rest  in  parol  But 
there  is  such  a  thing  as  partial  and  incomplete  emancipation  of 
a  child,  even  though  the  latter  be  allowed  by  the  parent  to  work 
and  control  his  own  earnings.^} 


^  Campbell  v,  Campbell,  3  Stockt.  ticed  to  the  firm,  it  was  held  a  qnestioD 

268 ;  Johnson  v.  Gibson,  4  £.  D.  Smith,  for  the  jurj  (the  firm  having  assigned 

231 ;  Dicks  v.  Grissom,  1  Freem.  Ch.  to  creditors),  whether  the  father  had 

428;   Dodge  v.  Favor,   15  Gray,  82;  emancipated  his  son.    Beaver  p.  Bare, 

Boobier  t;.  Boobier,  39  Me.  406.    Bat  104  Fenn.  St.  58.    An  indenture  bind- 

see  Stiles  v.  Granville,  6  Cush.  458.  ing  out  his  son  so  that  compensation 

'  Bangor  v,  Readfield,  32  Me.  66.  shall  be  paid  to  the  son,  does  not  eman- 

'  Clemens  v.  Brillhart,  17  Neb.  335;  cipate  in  such  a  sense  as  to  debar  the 

138  Mass.  249 ;  39  Conn.  270.  father  from  suing  the   employer  for 

*  M'Closky  i;.  Cyphert,  27  Penn.  St.  breach  of  the  covenant ;  at  least  where 

220;    Dierker  ».  Hess,  54    Mo.  246;  the  son,  having  joined  in  the  indenture, 

Donegan  v.  Davis,  66  Ala.  362.  does  not  dissent.   Dickinson  v,  Talmage, 

«  Supra,  §§  252,  261 ;  Monaghan  r.  138  Mass.  249. 
School  District,  38  Wis.  100;  Dierker         Remarriage  of  a  widowed  mother, 

V,  Hess,  54  Mo.  246 ;  Clay  v.  Shirley,  whose  new  husband  does  not  assume 

65  N.  H.  644.     And  this  doctrine  is  the    paternal    functions    towards   the 

applied  the  more  strongly  as  against  child,  favors  the  idea  of  emancipation, 

a  parent's  creditors  and  others,  who,  Hollingsworth  v.  Swedenborg,  49  Ind. 

against  the  wiU  of  both  parent  and  378.     A  widowed  mother  may  relin- 

child,  maintain  that  the  child's  earn-  quish  all  claim.    Lind  r.  Sullestadt,  21 

ings  are  not  his  own.    The  proof  should  Hun,  364.    But  as  to  a  second  marriage 

be  sufficient  and  clear  as  against  the  affecting  the  child's  pauper  settlement, 

parent  who  denies  such  relinquishment  see  Hampden  v.  Troy,  70  Me.  484. 
Monaghan   t;.  School  District,  38  Wis.         «  §  268;  79  Iowa,   151;  TennesMe 

100.    And  see  72  Me.  509.    Where  the  Man.  Co.  v.  James,  91  Tenn.  154. 
sou  of  one  of  the  partners  was  appren- 
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The  marriage  of  an  infant  with  his  parent's  consent  removes 
him  from  parental  control,  and  gives  him  a  right,  as  against  the 
father,  to  apply  all  his  earnings  to  the  support  of  his  family ;  ^ 
but  whether  all  the  consequences  of  legal  emancipation  must 
necessarily  follow  has  been  held  doubtful.  Marriage,  without 
the  consent  of  the  parent,  ought  to  confer  the  same  right  upon 
an  infant,  inasmuch  as  the  claims  6f  wife  and  child  in  either 
case  are  paramount,  and  the  consequences  of  all  marriages  are 
much  the  same ,  but  in  Maine  it  has  been  decided  otherwise, 
and  that  the  disobedient  infant  is  punishable  by  being  compelled 
to  pay  his  father  his  earnings ;  though  what  is  to  become  of  the 
wife  meantime  does  not  clearly  appear.^  A  minor  ^laughter  is 
emancipated  by  her  marriage  with  her  father's  consent;  and 
here,  at  least,  it  is  ruled  that  his  consent  may  be  inferred  from 
circumstances.^  It  may  well  be  stated,  as  the  later  and  truer 
theory,  that  if  the  infant's  mamage  be  a  legal  and  valid  one, 
though  contracted  in  defiance  of  the  parent's  wishes,  parental 
rights  and  control  must  yield  to  the  new  and  superior  status 
which  the  chUd  has  thereby  assumed.^ 

§  268.  ZSffeot  of  Minor  Child's  Emancipatioii  or  Relinquish- 
ment. —  Second.  As  to  the  effect  of  emancipation.  The  con- 
sequence is,  on  the  one  hand,  to  give  the  child  the  right  to  his 
own  wages,  the  disposal  of  his  own  time,  and,  in  a  great  meas- 
ure, the  control  of  his  own  person ;  on  the  other  hand,  to  relieve 
the  parent  of  all  legal  obligation  to  support.*  Moreover,  the 
emancipated  child's  earnings  go  to  his  administrator  upon  his 
decease,  to  be  distributed  according  to  law  ;^  and  it  is  the  child's 
legal  representative  and  not  the  father  who  should  sue  for 
arrears.^    Property  purchased  by  the  emancipated  minor  with 

^  TanntoQ  v,  Pljmoath,  15   Maw.  73;    Sherborne  t;.    Hartland,   37    Yt. 

208;  Dicks  v.  Qriasom,  1  Freem.  Ch.  528. 

428;  CraftabQryv.  Greensboro' (1894),         *  Nightingale    v.    Withington,     15 

Vt;  157  Mass.  73.  Mass.  272;  Corey  v.  Corey,  19  Pick. 

^  White   r.    Henry,    24    Me.    531,  29;  HoUingsworth  t;.  Swedenborg,  49 

doubted  by  Field,  C.  J.,  in  157  Mass.  Ind.  378;  Varney  ».  Young,   11   Vt 

73.    See  Burr  v.  Wilson,  1 8  Tex.  367.  258 ;  Johnson  v.  Gibson,  4  E.  D.  Smith, 

*  Bucksport   V.  Rockland,  56    Me.  231. 
22.  ^  Smith  v,  Knowlton,  11  N.  H.  191. 

«  Aldrich  r.  Bennett,  63  N.  H.  415 ;         7  Bell  v,  Bnmpus,  63  Mich.  875. 
Commonwealth  v.  Graham,  157  Mass. 
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his  own  means,  too,  is  undoubtedly  his  own,  and  not  subject  to 
the  parent's  control  or  disposal.^ 

A  father  may  give  to  his  son  a  part  instead  of  the  whole 
period  of  hLs  minority,  in  which  case  the  rights  of  the  latter 
are  limited  accordingly,  and  the  parental  control  and  duties 
are  still  upheld.*  If  the  father  receives  his  son's  earnings 
after  giving  the  son  his  time,  it  will  be  a  good  consideration 
for  any  promise  from  the  father.^  And  he  cannot  sue  for  the 
services  of  such  son  performed  within  the  period  embraced 
by  the  agreement,  although  he  has  given  notice  to  the  party 
employing  the  son  not  to  pay  his  wages  to  him.^  Still  less  can 
the  father's  creditors  attach  such  earnings,  or  property  which 
was  purchased  therewith  for  the  infant's  benefit.^  But  the 
child  sues  in  such  case  for  his  own  wages.®  And  if  he  is  actu- 
ally emancipated  by  his  father,  and  an  express  promise  is  made 
to  pay  him  for  his  labor,  with  the  consent  of  his  father,  no  other 
notice  of  his  emancipation  is  necessary  to  charge  the  defendant 
and  enable  the  minor  to  sueJ  All  this  presupposes  that  the 
father  has  bona  fide  emancipated  the  child,  and  does  not  sup[)ort 
and  claim  earnings  and  services  for  himself  in  fraud  of  his  own 
creditors.^    In  brief,  the  minor  who  is  released  from  his  father's 


1  6  Mont.  243 ;  §  255.  <  Ream  v.  Watkinft,  27  Mo.  516. 

«  Tillotson  V.  M'Crillis,  11  Vt.  477.         ^  Wood  r.  Corcoran,  1  AUen,  405. 

And  see  79  Iowa,  151 ;  Winn  v,  Spragne,  The  earnings  of  an  emancipated  child 

35  Vt.  243;    wpra,  §  252;  91  Tenn.  cannot  be  attached  by  tnutee  process 

154.  for  the  father's  debts.    Manchester  v, 

>  Jenney  v.  Alden,  12  Mass.  375.  Smith,  12  Pick.  113.    And  see  Bray  v. 
*  Morse  v,  Welton,  6  Conn.   547;  Wheeler,  29  Vt.  514. 

Wodell  V,  Coggeshall,  2  Met.  89 ;  Bray         The  father  cannot  retract  his  con- 

V.  Wheeler,  29  Vt.  514.  sent  that  the  child  shall  have  his  own 

>  Chase  v.  Elkins,  2  Vt.  290 ;  Weeks  wages,  after  the  wages  are  earned.  Tor- 
V,  Leighton,  5  N.  H.  343 ;  M'Closkey  v.  rens  v.  Campbell,  74  Penn.  St.  470. 
Cyphert,  27  Penn.  St.  220;  Bobo  v,  >  89  Ala.  619.  Cf.  148  Mass.  550. 
Bryson,  21  Ark.  387  ;  Lord  v.  Poor,  23  But  an  insolvent  father's  emancipation 
Me.  569 ;  Lyon  v.  Boiling,  14  Ala.  753 ;  of  his  child  is  not  nnfayorably  regarded. 
Johnson  r.  Silsbee,  49  N.  H.  543 ;  Dier-  37  W.  Va.  242.  Even  though  the  child 
ker  V,  Hess,  54  Mo.  246 ;  98  Mo.  247 ;  should  then  work  for  his  mother.  lb, 
Lind  V.  Snllestadt,  21  Hon,  364.  As  to  Emancipation  may  occur,  upon  the  di- 
an  infant's  suits,  see  post.  Part  V.  c.  6.  yorce  of  parents,  so  far  as  the  father  is 
And  see  Benziger  v.  Miller,  50  Ala.  concerned,  so  as  to  give  the  child  the 
206.  RecoTery  by  the  son  in  a  suit  right  to  help  support  the  mother  and  to 
will  bar  an  action  by  the  father,  sue  strangers  for  his  services  in  doing 
Scott  V,  White,  71  BL  287.  so.    Grimm  r.  Taylor,  96  Mich.  6. 
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service  stands,  as  to  his  contracts  for  labor  either  with  strangers 
or  with  him,  upon  the  same  footing  as  if  he  had  arrived  at  full 
age;  and  such  being  the  case,  the  father  may  himself  contract 
to  employ  and  pay  the  child  for  his  services,  and  be  bound  in 
consequence  like  any  stranger  to  fulfil  his  agreement.^ 

§  269.  Rights  of  Full-grown  Children.  —  A  child,  on  arriving 
at  full  age,  becomes  emancipated.*  But  whether  son  or  daugh- 
ter, the  child,  by  continuing  with  the  parent  and  living  at  the 
same  home,  may  still  be  legally  in  the  service  of  the  parent. 
On  this  point  there  is  no  dispute ;  but  in  settling  the  presump- 
tions of  law  there  is  apparently  some  conflict  of  authorities. 
Thus,  where  the  parent  sues  for  loss  of  services  because  of  the 
seduction  of  a  grown-up  or  minor  daughter,  a  strong  disposition 
is  frequently  manifested  to  rule  against  complete  emancipation 
so  as  to  give  damages.  Where,  however,  the  conflict  is  between 
parent  and  an  adult  child,  over  work  done  for  a  stranger,  the 
tendency  is  in  favor  of  complete  emancipation,  and  to  allow  the 
child,  attained  to  full  age,  the  right  to  control  his  own  wages  ; 
this  being  for  the  child's  benefit  So,  too,  a  parent  is  not  liable 
to  third  parties  for  the  board  or  necessaries  of  his  adult  chil- 
dren, in  the  absence  of  an  express  promise,  or  of  facts  from 
which  an  implied  promise  may  be  inferred ;  *  while  as  between 
a  parent  and  his  own  adult  children,  unless  peculiar  circum- 
stances have  arisen,  courts  are  reluctant  to  infer  a  pecuniary 
recompense  from  the  performance  of  filial  or  parental  duties 
such  as  humanity  enjoins.^ 

If  a  child,  then,  after  arriving  at  the  age  of  twenty-one  years, 
continues  to  live,  labor,  and  render  service  in  the  father's  family, 
with  his  knowledge  and  consent,  but  without  any  agreement  or 
understanding  as  to  compensation,  the  law  raises  no  presump- 

1  Steel  V,  Steel,  12  Penn.  St.  64 ;  *  Hawkins  v,  Hyde,  55  Vt.  55. 
Hall  0.  Hall,  44  N.  H.  298 ;  Wright  v.  *  Zimmerman  v,  Zimmerman,  129 
Dean,  79  Ind.  407 ;  131  N.  Y.  800.  An  Penn.  St.  229 ;  Switzer  v,  Ker,  146  111. 
emancipated  child  ceases  to  follow  the  577 ;  §  274,  post.  Such  contracts  are 
settlement  of  his  flather.  Omeyille  v,  strictly  personal,  and  no  specific  per- 
Qlenbnm,  70  Me.  858.  Cf .  North  Yar-  formance  lies  against  the  personal  rep- 
month  V,  Portland,  78  Me.  108.  resentatives  of  one  deceased.  Campbell 

*  2  Kent,  Com.  206 ;   Ponltnej  v.  v.  Potter,  147  111.  576. 
Glover,  23  Vt.  828;  Hardwick  v.  Paolet, 
86  y t.  820 ;  tupra,  f  252. 
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tion  of  a  promise  to  enable  the  child  to  maintain  an  action 
against  the  father  to  recover  compensation.^  The  presumption 
here  is,  that  the  parties  do  not  contemplate  a  payment  of  wages 
for  services,  on  the  one  hand,  nor  a  claim  for  board  and  lodging, 
on  the  other.  For  where  the  relation  of  parent  and  child 
exists,  the  law  will  not  readily  assume  that  of  debtor  and  cred- 
itor likewise ;  and  board  and  services  may  constitute  a  fair 
mutual  offset  in  the  general  household.  But  this  presumption 
may  be  overthrown,  and  the  reverse  established,  by  proof  of  an 
express  or  implied  contract  to  that,  effect ;  an  implied  contract 
being  proven  by  facts  and  circumstances  which  show  that  both 
parties,  at  the  time  the  services  were  performed,  contemplated 
or  intended  pecuniary  recompense.^  If  an  express  contract  by 
the  parent  to  pay  for  the  child's  services  be  thus  shown,  but  not 
the  rate  of  compensation,  a  recovery  may  be  had  upon  a  quan- 
tum mentit  for  what  these  services  were  fairly  worth.'  That 
valid  contracts  of  this  kind  between  parent  and  adult  child  can 
be  made  is  unquestionable.^  The  declarations  of  parents  in 
matters  of  this  sort,  if  somewhat  vague,  are  not  apt  to  be  con- 
strued in  the  child's  favor.    And,  on  the  other  hand,  the  pre- 

1  Dye  9.  Kerr,  15  Barb.  444;  Liper.  agency  to  bind  him  be  shown.  Ih,; 
Eiaenlerd,  82  N.  Y.  229;  MoeteUer's  Crane  t*.  Baadoine,  55  N.  Y.  256 ;  MiUs 
Appeal,  30  Penn.  St.  473  ;  Ridgwaj  v.  v,  Wjrman,  3  Pick.  207 ;  Boyd  o.  Sap- 
English,  2  N.  J.  409 ;  Andoyer  i*.  Merri-  pington,  4  Watts,  247  ;  §  241. 
mack  County,  37  N.  H.  437 ;  Williams  >  MiUer  v.  Miller,  16  m.  296 ;  Fitch 
V,  Barnes,  3  Dey.  348;  Prickett  v.  v.  Peckham,  16  Vt.  150;  Hart  v.  Hart, 
Prickett,  5  C.  E.  Green,  478 ;  Perry  v.  41  Mo.  441 ;  Updike  v.  Ten  Broeck,  3 
Perry,  2  Duv.  (Ky.)  312 ;  Heywood  ».  Vroom,  105 ;  Freeman  v.  Freeman,  65 
Brooks.  47  N.  H.  231;  Wilson  i\  WQ-  111.  106;  Van  Schoyck  v.  Backus,  16 
son,  52  Iowa.  44 ;  Gardner  o,  Schooley,  N.  Y.  Supr.  68 ;  Hilbish  v.  Hilbish,  71 
25  N.  J.  Eq.  150;  Guffin  v.  First  'Nat.  Ind.  27  ;  Steel  v.  Steel,  12  Penn.  St.  66; 
Bank;  74  111.  259;  PeUage  v,  PeUage,  Kurtz  v.  Hibner,  55  111.  514 ;  Young  v. 
32  Wis.  136 ;  92  Ky.  556.  Herman,  97  N.  C.  280.    See  Reando  ». 

Whether  a  father  is  liable  for  ne-  Misplay,  90  Mo.  251,  where  the  parent 

cessaries  {e.  g.,  medical  treatment)  fnr^  was  insane.     The  law  implied  here  a 

nished  to  his  adult  daughter  at  her  contract  by  the  insane  person  to  pay 

request  while  she  is  a  member  of  his  for  necessaries.    See  Tremont  o.  Mount 

family,  and  the  extent  of  her  agency.  Desert,  36  Me.  390;  Leidig  v.  Coorer's 

see  Blachley  t;.  Laba,  63  Iowa.  22.    At  Ex'rs,  47  Penn.  St.  534.    But  see  Pnt- 

eommon  law  a  father  is  not  liable  for  nam  v.  Town,  34  Yt.  429. 

necessaries  furnished  an  adult  child,  *  Byrnes  v.  Clark,  67  Wis.  13 ;  Frie^ 

eren  though  the  child  be  at  the  father's  muth  v,  Friermnth,  46  Cal.  48 ;  8  CaL 

home  when  the   necessaries   are  fur-  118. 

nished;    unless    at    least    a    suitable  «  Ulrich  v, Ulzich,  136  N.  T.  isa 
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sumption  is  equally  against  regarding  the  services  of  a  father 
who  lives  with  his  son,  and  does  work  for  him,  as  i*endered  for 
compensation ;  although  here,  too,  the  reverse  might  be  estab- 
lished by  evidence  of  a  contract.^  Circumstances  which  show 
an  unusual  burden  assumed  by  the  son,  or  special  advantages 
reaped  by  the  father,  are  sometimes  favorably  construed  in  the 
child's  favor.  As  where  a  grown-up  son  purchases  his  father's 
farm  and  continues  to  support  the  father  and  an  adult  idiot 
brother  upon  it.^  So  where  the  adult  son  assumes  entire  con- 
trol and  management  of  the  business,  works  the  farm,  and  adds 
largely  to  the  family  profits  by  his  extraordinary  skill.^  So 
where  he  works  in  his  father's  general  business.^  So  where  the 
«on  takes  a  deed  of  the  farm  on  his  agreement  to  support  his 
parents  there  for  the  rest  of  their  lives.^  Such  cases  are  by  no 
means  uncommon  among  the  enterprising  settlers  of  our  Western 
country,  who  cultivate  the  soil  and  live  in  little  colonies ;  and 
American  courts  cannot  be  insensible  to  the  merits  of  young 
persons  who  adorn  the  filial  relation.  As  to  use  and  occupation 
of  real  estate,  where  the  occupant  is  the  son  of  the  owner,  it  is 
held  that  while  payment  of  rent  may  be  presumed,  slight  evi* 
dence  is  sufficient  to  show  the  contrary.^  But  the  rule  in  some 
of  the  older  States  is  rather  strict  as  against  inferring  that  either 
support  or  service  can  create  a  debtJ  In  all  cases  of  this  kind 
some  distinct  understanding  is  always  desirable.^ 

§  270.  Otfta,  &o.,  and  TranBaotlons  between  Parent  and  Child. 
—  Gifts  between  members  of  the  same  family  are  not  greatly  to 
be  favored ;  and  as  to  the  father's  alleged  gift  to  his  child,  the 

^  HaniB  v.  Currier,  44  Vt.  46S.  As  to  stepchildren,  grandchildren, 

*  House  r.  House,  6  Ind.  60.  and  others  standing  in  a  quasi  filial  re- 

*  Adams  v.  Adams,  28  Ind.  50l  And  lation,  similar  considerations  wiU  ap- 
see  Fisher  v,  Fisher,  6  Wis.  472.  ply.    §  273 ;   Broderick  v,  Broderick, 

*  Second  Nat.  Bank  r.  Merrill,  81  28  W.  Va.  378 ;  Dodson  v,  McAdams, 
Wis.  142.  96  N.  C.  149. 

^  Pratt  V.  Pratt,  42  Mich.  174 ;  Brown  ^  Upon  the  marriage  of  a  daughter, 

P.  Knapp,  79  N.  Y.  136.  all  obligation  of  her  parents  for  support 

>  See  Oakes  v.  Oakes,  16  01.  106;  ceases;  yet  there  is  no  presumption  of 

Hays  V.  Seward,  24  Ind.  352.    And  see  liability  for  her  support  if  she  continues 

Whipple  V.  Dow,  2  Mass.  415.  in  the  parental  abode.    3  Col.  App.  838. 

7  Davis  V.  Goodenow,  27  Vt.  717;  There  ought  to  be  a  distinct  understand- 

Seavey  v.  Seayey,  87  N.  H.  125 ;  96  ing  shown. 
N.  C.  149. 
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presumption  must  be  strongly  in  favor  of  the  father's  continued 
possession  as  head  of  the  family.  Yet  where  there  is  sufficient 
proof  of  a  gift  from  father  to  child,  fully  executed  by  delivery, 
it  will  be  upheld  as  irrevocable.^  Such  a  gift  should  be  per- 
fected in  order  to  be  sustained  afterwards  against  him,  and  if 
by  parol  it  should  be  direct,  positive,  and  clear.  The  parent's 
promise  to  give  cannot  be  enforced  on  the  child's  behalf,  against 
him  or  his  estate,  on  a  mere  consideration  of  love  and  affection. 
But  the  parent  in  equity  may  settle  property  on  his  children  as 
well  as  his  wife,  upon  principles  elsewhere  discussed.*  And  if 
a  valuable  consideration  be  interposed,  the  settlement  is  sup- 
ported more  firmly ;  and  specific  performance  of  an  executory 
promise  to  transfer  may  be  in  some  instances  decreed.^ 

On  the  other  hand,  while  an  adult  child  may  make  a  bind- 
ing transfer  or  conveyance  of  property  to  the  parent,  any  such 
transfer  by  way  of  gift  or  improvident  contract,  made  just  after 
attaining  majority,  or  while  in  general  under  undue  parental 
control  and  influence,  will  be  jealously  regarded  by  courts  of 
equity.*  The  same  doctrine  holds  true  of  a  transfer  or  convey- 
ance to  an  adult  child,  tainted  with  undue  influence  over  an 
aged  or  infirm  parent  All  family  arrangements  of  the  filial  kind, 
whether  child  or  parent  be  the  weaker  party,  should,  in  order  to 
stand  firmly,  be  free  from  fraud  or  undue  influence  on  either  side, 
and  made  in  good  faith ;  or  equity  will  readily  set  them  aside.^ 

1  Kellog^g  r.  Adams,  51  Wis.  138.  *  Supray  Part  IL  c.  14. 
Ordinarily  a  beneficial  deed  of  real  *  As  where  a  writing  declared  a 
estate,  taken  by  the  father  in  the  name  yalnable  consideration  for  the  promise' 
of  his  child,  is  presumed  to  be  a  gift  to  to  convey  land,  and  actual  entry  and 
the  child.  Francis  u.  WUkinson,  147  improvement  had  taken  place  npon  the 
IU..870.  Even  thoagh  the  father  keepe  faith  of  the  contract.  Hagar  t^.  Hagar, 
possession  of  the  deed.  141X11.400;  71  Mo.  610.  ^nd  see  Haitt  o.  Williams, 
91  Tenn.  147.  And  if  the  deed  reserves  72  Mo  214;  Knrts  r.  Hibner,  55  111. 
express  rights  to  the  parents,  and  is  514.  As  to  raising  an  equity  by  reason 
recorded,  this  presumption  becomes  the  of  a  meritorious,  but  not  valuable  con- 
stronger.  Compton  v.  White,  86  Mich,  sideration,  for  enforcing  an  incomplete 
33.  But  with  no  apparent  intent  to  de-  gift,  see  50  N.  J.  Eq.  500. 
liver  and  no  record,  the  case  may  be  *  See  Guardian  and  Waid,  post,  Part 
otherwise.     92  Tenn.  573.     See  also  IV.  o.  9. 

Yeakel  v.  McAtee,  156  Penn.  St  600;  *  Taylor  v.  Staples,  8  R.  1. 170;  Van 

Harrison  v.  Harrison,  36  W.  Va.  556.  Donge  v.  Van  Donge,  S3  Mich.  321 ; 

A  note  given  by  the  father  to  the  child  Rider  v.  Kelso,  53  Iowa,  367 ;  Miller  r. 

may  be  shown  to  be  a  gift.    92  Ky.  556.  Simonds,  72  Mo.  669 ;  Jacoz  o.  Jaoox, 
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To  support,  however,  a  general  contract  between  a  parent  and 
his  adult  child,  as  against  strangers,  a  slight  consideration  is 
often  held  sufficient.  And  a  deed  of  personal  property  from 
parent  to  child,  the  parent  not  being  indebted  at  the  time,  by 
which  it  is  agreed  that  the  parent  shall  keep  possession  during 
life,  is  not  considered  void.^  So  it  is  held  that  a  bond  executed 
by  a  son  to  his  parent  for  $500,  with  interest  semi-annually  if 
demanded,  is  upon  valuable  consideration,  sufficient  to  sustain  a 
conveyance  of  land  as  a  purchase.^  And  even  a  deed  of  land 
from  a  parent  to  a  child  for  the  consideration  of  love  and  affec- 
tion is  not  absolutely  void  as  against  creditors.  The  want  of  a 
valuable  consideration  may  be  a  badge  of  fraud ;  but  if  so,  it  is 
only  presumptive,  not  conclusive,  evidence  of  it,  and  may  be  met 
and  rebutted  by  opposing  evidence.'  This  is  the  American  rule ; 
though,  as  we  have  seen,  the  statutes  of  Elizabeth  with  reference 
to  voluntary  settlements  do  not  receive  a  uniform  interpretation 
in  our  State  courts.  There  are  doubtless  circumstances  under 
which  a  father's  voluntary  settlement,  whether  upon  minor  or 
adult  children,  would  be  set  aside  as  a  fraud  upon  subsequent 
and  still  more  upon  existing  creditors.^ 

Where  a  son  purchases  and  stocks  a  farm  as  a  home  for  an 
indigent  father,  who  resides  and  labors  thereon,  the  products 
are  not  subject  to  attachment  as  the  son's  property.^  On  the 
other  hand,  where  a  parent  permits  the  child  to  receive  and  in- 

40  Mich.  473 ;  Mackall  v.  MacbiU,  135  rick,  54  lU.  269 ;  Gardner  v.  Schoolej, 

U.  S.  167.    Cf.  147  lU.  370.  26  N.  J.  Eq.  150;  Guffin  v.  First  Nat. 

1  Bohn  r.  Headley,  7  Har.  &  J.  257 ;  Bank,  74  Dl.  259.    No  express  contract 

Shepherd  v.  Bevin,  9  Gill.  32.  need  he  proved  to  enable  a  son  to  re- 

<  Jackson  v.  Peek,  4  Wend.  SCO.  cover  from  his   father's  estate  for  a 

*  Hinde's  Lessee  v.  Longworth,  11  honse  built  by  the  son  on  the  father's 
Wheat.  213  ;  Seward  v.  Jackson,  8  land  in  the  lifetime  of  the  latter  with 
Cow.  406 ;  Haines  i^.  Haines,  6  Md.  435 ;  the  latter^s  knowledge  and  consent. 
Kain  v.  Larkin,  181  N.  Y.  800 ;  Lord  ».  Byers  v.  Thompson,  66  HL  421 ;  Kurtt 
Locke,  62  N.H.  566.  A  father  may  serve  v.  Hibner,  55  111.  514;  Hillebrands  ». 
gratuitously  as  trustee  or  guardian  for  Nibbelink,  44  Mich.  413.  Listing  the 
his  child,  and  his  creditors  cannot  com-  father's  personal  property  for  taxation 
pel  him  to  charge  the  trust  for  their  in  the  son's  name  affords  no  presump- 
benefit.    88  Ky.  242.  tion  of  a  gift  which  may  not  be  disputed 

*  See  supra,  §§  185-188.    And  see  by  evidence.    85  Va.  252. 
Carter  v.  Grimshaw,  49  N.  H.  100 ;  Wil-         »  Brown  v,  Scott,  7  Vt.  67. 
■on  V.  Kohlheim«  46  Miss.  346 ;  Kaye  v 

Crawford,  22  Wis.  820 ;  MoneU  v,  Scheie 
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vest  his  earnings,  the  benefit  of  the  investment  belongs  to  the 
child,  especially  as  against  creditors  of  the  father.^  And  in 
some  States,  a  minor  child  who  improves  and  settles  a  tract  of 
land  with  the  father's  permission  may  acquire  a  title  by  making 
valuable  improvements  as  effectually  as  if  he  were  of  age.^ 

§  271.  Same  Subject ;  Bnglith  CaBes.  — The  English  cases  are 
few  as  to  transactions  strictly  between  parent  and  child ;  and 
these  turn  chiefly  upon  trusts  and  family  settlements.  There 
are  recent  cases  where  the  transactions  of  children  with  for- 
tunes have  been  set  aside  in  equity,  for  undue  influence  exerted 
over  them  by  their  parents*  Thus  a  mortgage  and  subsequent 
sale  by  a  son  just  arrived  at  full  age,  effected  under  the  father's 
influence,  and  to  his  own  injury,  has  been  annulled.^  So  with 
a  gift  from  child  to  parent,  though  not  unless  a  suit  to  set  the 
gift  aside  be  instituted  in  due  time.^  The  principle  of  equity 
is,  that  if  there  be  a  pecuniary  transaction  between  parent  and 
child,  just  after  the  child  attains  the  age  of  twenty-one  years, 
and  prior  to  what  may  be  called  a  complete  emancipation,  with* 
out  any  benefit  moving  to  the  child,  the  presumption  is,  that  an 
undue  influence  has  been  exercised  to  procure  that  liability  on 
the  part  of  the  child ;  and  that  it  is  the  business  and  the  duty 
of  the  party  who  endeavors  to  maintain  such  a  transaction,  to 
show  that  such  presumption  is  adequately  rebutted ;  but  that 
the  presumption  may  always  be  removed.^  On  the  other  hand, 
in  transactions  between  members  of  the  same  family,  even  though 
that  relation  subsists  between  them,  from  whence  the  court  will 
infer  the  moral  certainty  of  the  existence  of  considerable  influ- 
ence, and  the  probability  of  its  having  been  exercised,  yet  if  the 
transaction  be  one  that  tends  to  the  peace  or  security  of  the 
family,  to  the  avoiding  of  family  disputes  and  litigation,  or  to 

1  CampbeU  v.  Campbell,  3  Stockt  «  Wright  v,  Yanderplank,  89  E.  L. 
268;  StovaU  v,  Johnson,  17  Ala.  14;  ftEq.  147;  Turner  o.  CoUins,  L.  R.  7 
Wilson  V.  McMillan,  62  Ga.  16 ;  §  868.  Ch.  329. 

2  Galbraith  v.  Black,  4  S.  &  R.  207.  >  Archer  r.  Hadaon,  7  Bear.  551, 
See  Jenison  v.  Graves,  2  Blackf.  441.  per  Lord  Langdale.  See  Honghtoii  o. 
Bat  see  BeU  v.  HaUenback,  Wright,  Houghton,  11  E.  L.  &  Eq.  134;  s.  c.  15 
7.')1 ;  Fonda  v.  Van  Home,  15  Wend.  Beav.  278,  where  this  subject  is  follj 
631 ;  Brown  v,  M'Donald,  1  Hill,  Ch.  297.  discussed.    See  also  American  case  of 

>  Saverj  v.  King,  35  E.  L.  &  Eq.  100.    Bergen  v.  Udall,  81  Barb.  9. 
And  see  Baker  v.  Bradley,  Ih.  449. 
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the  preservation  of  the  family  property,  the  principles  by  which 
such  transactions  must  be  tried  are  not  those  applicable  to  deal- 
ings between  strangers,  but  such  as  on  the  most  comprehensive 
experience  have  been  found  to  be  most  for  the  interest  of  families.^ 

§  272.  AdTanoementB  and  DistributlTe  Shares ;  Ezpeotanoies 
of  Heirs.  —  If  the  father^  during  his  lifetime,  makes  an  advance- 
ment to  any  of  his  children,  towards  their  distributive  share  in 
his  estate,  the  rule  is  to  reckon  this  in  making  the  distribution.^ 
In  England  it  would  appear  that  acts  of  the  father  have  often 
been  so  construed,  under  the  statute  of  distributions,  with  less 
reference  to  intention  of  the  parties  than  the  requirements  of 
equal  justice.  Thus  annuities  are  reckoned  an  advancement ; 
contingent  provisions;  large  premiums  for  a  trade  or  profes- 
sion; and  loans  of  considerable  importance  to  a  son.^  But 
small  and  inconsiderable  sums  for  current  expenses,  ornaments, 
and  the  education  of  children  are  not  so  reckoned.^  Nor  is  the 
payment  to  the  daughter's  husband  of  £1,000,  jocularly  stated 
by  the  father  to  be  in  exchange  for  his  snuff-box,  to  be  consid- 
ered an  advancement  to  the  daughter.^ 

The  rule  in  this  country  does  not  appear  to  be  very  strict ; 

^  Master  of  Rolls  in  Houghton  v.  1505.     And  see  Miner's   Appeal,  40 

Honghton,  supra,  Fenn.  St.  57. 

An  imbecile  father  living  with  his  ^  McClure  v,  Evans,  29  Beav.  422. 

grown  children  may  have  a  notice  to  And  see  Stock  v,  McAvoy,  L.  R.  15 

qnit  served  by  delivery  to  one  of  them  Eq.  55. 

in  SQch  a  manner  as  to  entitle  the  land-  In  a  modem  English  case  a  father 

lord  to  maintain  ejectment  against  the  lent  the  sum  of  jCIO.OOO  to  his  son,  to 

father,  to  whom  the  notice  had  been  assist  him  in  forming  a  partnership  in 

addressed.    Tanham  v.  Nicholson,  L.  the  business   of   a  sugar-refiner,  and 

R.  5  H.  L.  561.    Mortgage  by  eman-  took  his  promissory  note  for  the  re- 

cipated  children  over  age,  to  secure  a  payment  of  that  sum  on  demand.    It 

debt  of  their  father,  upheld  in  favor  of  appeared  that  the  son  engaged  in  busi- 

the  mortgagee,  but  not  in  favor  of  the  ness  at  the  urgent  desire  of  his  father ; 

father.    Bainbridge  v.  Brown,  50  L.  J.  that  finding  it  was  a  losing  concern  he 

Ch.  522.  became  desirous   of   retiring,  but   re- 

'  Schouler,  Executors,  §§  499,  500 ;  mained  at  the  urgent  request  of  his 

Edwards  v.  Freeman,  2  P.  Wms.  435.  father  and  continued  the  business  with 

And  90  is  it  with  one  standing  in  loco  reluctance,    sustaining    heavy    losses. 

parentis.  The  father  on  his  death-bed  caused  the 

'  Smith   V,  Smith,  3  Gif .  263 ;    2  promissory  note  to  be  burned,  and  died 

Wms.  Ex'rs,   1385;  Edward  v.  Free-  intestate.    It  was  held  that  although 

man,  2  P.  Wms.  435 ;  Boyd  v.  Boyd,  the  circumstances  under  which  the  note 

L.  R.  4  Eq.  305.  had  been  destroyed  amounted    to  an 

*  2  Wms.  Ex'rs,  6th  AnL  ed.  1498-  equitable  release  of  the  debt ;  yet  that 
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and  in  some  States  the  statutes  of  distributions,  unlike  those  of 
England,  permit  nothing  to  be  reckoned  as  an  advancement  to  a 
child  by  the  father,  unless  proved  to  have  been  so  intended  and 
chargeable  on  the  child's  share  by  certain  evidence  prescribed.^ 
And  it  is  laid  down  that  whether  a  provision  of  the  deceased  in 
his  lifetime  be  a  gift  or  an  advancement  is  a  question  of  inten- 
tion ;  but  that  if  it  was  originally  intended  by  both  as  a  gift,  it 
cannot  subsequently  be  treated  by  the  father  as  an  advancement, 
at  least  without  the  son's  knowledge  or  consent,^  nor  set  off  as  an 
advancement  to  the  son  in  settling  the  father's  estate.^  Yet  it 
is  also  ruled  that  if  a  son  during  his  father's  life  receipts  for  and 
actually  receives  his  "full  proportion,"  he  can  claim  nothing 
more  from  the  estate  after  his  father's  deaths  Advancements 
do  not  bear  interest,  unless,  at  all  events,  the  intention  to  that 
eflfect  be  very  clear.^ 

the  sum  which  remained  due  on  it  must  either  gift  or  advancement.    Brace  r. 

be  considered  an  advancement  to  the  Griscom,  16  N.  Y.  Sapr.  2S0;  29  Beav. 

son.    Gilbert  v.  Wetherell,  2  Sim.  &  422.    As  where  the  parties  habitual!/ 

Stu.  254,  per  Sir  John  Leach,  M.  R.  keep  memoranda  to  this  effect,  67  Miss. 

Bat  see  Auster  c.  Powell,  31  Beav.  583,  413.    As  to  proof  of  an  advancement, 

and  n.    And  see  Bennett  v,  Bennett,  see  Bulkley  v.  Noble,  2  Pick.  337 ;  and 

L.  R.  10  Ch.  D.  474.  see  Hartwell  v.  Rice,  1  Gray,  587  ;  Biil- 

^  Osgood  V.  Breed's  Heirs,  17  Mass.  ler's  Appeal,  40  Penn.  St.  57 ;  Smith  v. 

356.    Mere  declarations  of  a  father  held  Smith,  59  Me.  214 ;  Vanzant  v,  Davies, 

insufficient  to  raise  a  presumption  of  his  6  Ohio  St.  52 ;    2  Story,  £q.    Juris, 

intention  to  treat  money  paid  to  his  §  1202;  Brown  v.  Bark,  22  Ga.  574; 

son  for  which  he  had  taken  the  lat-  Cleaver  v.  Kirk,  3   Met.   (Ky.)  270; 

ter's  notes  as  advancements.    Harley  o.  Hodgson  v,  Macy,  8  Ind.  121 ;  Yaden 

Harley,  57  Md.  340.  v.  Hance,  1  Head,  300 ;  Fulton  v.  Smith, 

^  Lawson's    Appeal,  23    Penn.    St  27  Ga.  413;  Montgomery  v.  Chaney, 

85;  Sherwood  v.  Smith,  23  Conn.  516.  13  La.  Ann.  207.    A  conveyance  of 

See  Black  v.  Whitall,  1  Stockt.  572 ;  laud  to  the  husband  of  a  daughter  is 

Storey's  Appeal,  83  Penn.  St.  89.  not  an  advancement  to  the  daughter. 

*  Thurber  v.  Sprague,  17  R.  L  634.  Rains  v.  Hays.  6  Lea,  3d3.  But  where 
The  suggestion  that  an  unequal  distri-  an  adult  child  accepts  a  deed  which  ex- 
bution  among  children  results,  will  not  plicitly  declares  that  it  is  accepted  by 
avail.  76.,  132  111.  385.  And  see  147  said  child  "as  his  full  and  entire  share 
111.370.  But cf.Culp V.Wilson,  133 Ind.  of  his  father's  estate,"  and  the  child 
294.  As  to  insurance  on  his  own  life  puts  the  deed  on  record,  enters  into 
for  the  child's  benefit,  see  92  Tenn.  573.  possession,  and    enjoys    the    property 

*  Cnshing  v,  Cushing,  7  Bush,  259.      thus    conveyed,    he    cannot    deny  the 
^  Osgood  V.  Breed's  Heirs,  17  Mass.    deed  to  be  binding  upon  him  to  that 

356;    Nelson  v.  Wyan,  21    Mo.  347;  effect.    Kershaw  v.  Kershaw,  102  lU. 

Porter's  Appeal,  94  Penn.  St.  232.     A  307 ;  Roberts  v.  Coleman,  37  W.  Va. 

transaction  between  parent  and  child  143.    See  further,  2  Schooler,  Willa. 
may   constitute   a    loan   rather   than 
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CHAP,  v.]      DUTIES  AND  EIGHTS  OF  CHILDREN.  §  272 

Where  the  child  of  a  father  dying  intestate  has  received  an 
advancement,  in  real  or  personal  estate,  and  wishes  to  come 
into  the  general  partition  or  distribution  of  the  estate^  he  may 
bring  his  advancement  into  hotchpot  with  the  whole  estate  of 
the  intestate,  real  and  personal ;  and  shall  thereupon  be  entitled 
to  his  just  proportion  of  the  estate.  This  is  the  English  rule, 
and  it  prevails  likewise  in  many  of  the  United  States.^  In 
such  case  the  value  of  the  property  at  the  time  of  advancement 
governs  in  the  distribution.^  The  principle  of  this  rule  is 
equality  of  distribution  of  the  ancestor's  personal  estate  among 
his  children  and  their  descendants.  A  fiduciary  debt  from 
parent  to  child  must  of  course  be  separately  accounted  for  out 
of  his  estate.^ 

The  sale  of  expectant  estates  by  heirs  is  not  to  be  encouraged ; 
one  reason  being  that  it  opens  the  door  to  taking  undue  advan- 
tage of  an  heir  in  distressed  and  necessitous  circumstances  ;  the 
other  that  public  policy  should  prevent  an  heir  from  shaking 
off  his  father's  authority  and  feeding  his  extravagance  by  dis- 
posing of  the  family  estate.^  The  principle  was  formerly  laid 
down  with  much  emphasis  in  Massachusetts.^  But  the  present 
rule  of  chancery  is  to  support  such  sales  to  others,  if  made  horia 
fide,  and  for  valuable  consideration;  and  in  case  of  an  heir 
apparent,  if  the  instrument  be  made  with  the  knowledge  and 
consent  of  the  father.^  Whether,  however,  the  son  can  release 
to  the  father  himself,  so  as  to  operate  further  than  as  a  receipt 
for  property  advanced  to  him,  is  more  doubtful^ 

1  2  BL  Com.  516;  2  Wms.  Ez'n,  121;   centra,  BoyDton   v,  Hubbard,  7 

1.386;  2  Kent,  Com.  421;  Jackson  v.  Mass.   112.    See  Varick    v,  Edwards, 

Jackson,  28  Miss.  674 ;  Barnes  r.  Hazle-  1   Hoff.  Cb.  S83 ;  2  Kent,  Com.  475, 

ton,  50  HI.  429 ;  Schonler,  Executors,  and  cases  cited. 
§§  499,  500.  «  Curtis  v,  Curtis,  40  Me.  24. 

3  See  Jenkins  v.  Mitchell,  4  Jones,         ^  See  Robinson  v.  Robinson,  Brayt. 

Eq.  207.    For  the  New  York  rule,  see  59;  Walker  v.  Walker,  67  Penn.  St. 

Teny  v,  Dayton,  31  Barb.  519;  Beebe  186.    The  agreement  of  children  with- 

V,  Estabrook,  18  N.  Y.  Supr.  523.  out  their  father's  knowledge  to  release 

*  40  Ch.  D.  543.  all  rights  of  inheritance  in  land  to  one, 

*  Per  Lord  Thurlow,  1  Bro.  C.  C.  if  that  one  would  maintain  the  father 
10;  Co.  Litt.  265  a;  Sugden,  Vendors,  for  life,  is  not  against  public  policy, 
314,  and  cases  cited ;  1  Story,  Eq.  Juris,  but  may  be  upheld  in  equity.  Walker 
f  f  336-^339.  V.  Walker,  lb, 

*  But  see  Trull  p.  Eastman,  3  Met. 
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§  278  THE  DOMESTIC   RELATIONS.  [PABT  in. 

Where  a  legacy  is  given  by  a  parent  to  his  child,  or  by  one  in 
loca  parentisy  by  way  of  maintenance,  the  child  as  legatee  is 
privileged  in  being  allowed  interest  thereon  from  the  testator's 
death  ;  this,  so  as  to  secure  the  child's  prompt  and  full  support 
And  the  presumptive  right  to  interest  is  held  to  be  all  the 
same,  notwithstanding  the  cliild  has  no  guardian,^  or  the  testar 
tor  was  not  obliged  to  render  support ;  ^  but  not  where  the  will 
makes  other  express  provision  for  maintenance.^ 

The  child's  right  of  inheritance  from  his  parent,  it  may  be 
added,  is  strongly  favored  both  in  England  and  America,  fiut 
while  in  the  former  country  the  eldest  son  is  so  far  preferred  to 
the  other  children  that  he  shall  take  the  whole  r^l  estate  by 
descent  to  himself,  the  American  rule  is  that  all  children  shall 
inherit  alike,  whether  sons  or  daughters.  And  a  father's  will 
is  to  be  construed  with  favor  to  his  own  offspring ;  indeed,  some 
of  our  local  statutes  expressly  provide  that  when  a  testator 
omits  to  provide  for  any  children,  they  shall  take  the  same 
share  of  the  testator's  estate,  both  real  and  personal,  that  would 
have  passed  to  them  if  the  parent  had  died  intestate,  unless 
they  had  other  provision  during  the  testator's  life,  or  it  clearly 
appears  that  the  omission  was  intentional  on  his  part^ 

§  273.  StapohUdren  ;  QoasI  Parental  Relation.  —  It  is  well 
settled  that  in  the  absence  of  statutes  a  person  is  not  entitled 
to  the  custody  and  earnings  of  stepchildren,  nor  bound  by  law 
to  maintain  them.^    Yet,  if  a  stepfather  voluntarily  assumes 

1  Kent  p.  Dnnham,  106  Maas.  5S6;  child,  and,  neyer  haying  assumed  the 

Fowler  t^.  Ck)lt,  22  N.  J.  £q.  44.  latter's  care  aud  sapport,  charges  for 

*  For  the  testator  might  have  in-  necessaries  in  her  accoants,  he  does  not 
tended  sapport  from  the  legacy.  Brown  stand  in  loco  parentis,  17  Greg.  US. 
V.  Knapp,  79  N.  Y.  136.  So,  too,  where  he  contracts  with  the 

*  In  re  George,  47  L.  J.  Gh.  IIS.  child's  goardian  for  its  support  apon 

*  See  Mass.  Gen.  Stats,  c.  92,  §  25 ;  recompense.  Ackerman,  /20,  I16N.  T. 
2  Kent,  Gom.  421  ;  4  Kent,  Gom.  471 ;  1  654.  The  child's  right  to  the  beneficial 
Jarm.  Wills,  5th  Am.  ed.  129,  n. ;  Schoo-  use  of  his  own  property,  inclosive  ol  a 
ler.  Executors,  §§  499,  500.  farm  on  which  his  stepfather  lives  with 

*  Tubb  r.  Harrison,  4  T.  R.  US;  his  mother,  is  regarded  on  a  mutual 
2  Kent,  Gom.  192;  Freto  v.  Brown,  accounting  in  such  case^  Springfield 
4  Mass.  675;  Worcester  v.  Marchant»  v.  Bethel,  90  Ky.  593;  129  Dl  509. 
14  Pick.  510;  supra,  §  237 ;  57  m.  4S9 ;  As  to  an  adult  stepdaughter's  daim 
McMahiU  v.  McMahill,  US  lU.  461 ;  founded  upon  express  contract,  Me  74 
Besondy,  Re,  32  Minn.  385.    If  a  step-  Wis.  176. 

father  qualifies  as  guardian  of  the  step- 
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OHAP.  v.]      DUTIES  AND  BIGHTS  OF  CHILDREN.  §  278 

the  care  and  support  of  a  stepchild,  he  stands  in  loco  parentis 
for  the  time  being ;  and  the  presumption  then  is,  that  they  deal 
with  each  other  as  parent  and  child,  and  not  as  master  and  ser- 
vant ;  in  which  case  the  ordinary  rules  of  parent  and  child  will 
be  held  to  apply ;  and  consequently  neither  compensation  for 
board  is  presumed  on  the  one  hand,  nor  for  services  on  the 
other.^  So  may  this  qucm  relation  exist  between  the  child  and 
some  other  person,  —  such  as  a  grandfather,  —  and  with  similar 
legal  consequences  reciprocally.^  And  such  relation  may  ex- 
tend, as  with  natural  parents,  beyond  the  child's  minority  under 
suitable  circumstances.^  As  to  third  parties,  the  usual  test  is 
whether  one  has  held  out  the  child  as  a  member  of  his  own 
family.* 

1  Cooper  V.  Martin,  4  East,  77 ;  Wil-  42  Mich.  49 ;  39  N.  J.  Eq.  227  ;  Norton 

liams  V.  Hutchinson,  8    Comst.    312;  v.  Ailor,  11  Lea,  563;  Ela  t;.  Brand,  63 

Sharp  V,  Cropaey,  U  Barb.  234;  Mar-  N.  H.  14. 

dock  V,  Murdock,  7  Cal.  51 1 ;  Gillett  v.  Where  the  parent  by  his  will  leaves 

Camp,  27  Mo.  541 ;  Hnssee  v.  Round-  to  A  a  devise  or  legacy  to  support  and 

tree,  Bosbee,  110;  Lantz  r.  Frey,  14  educate  his  child,  acceptance  by  A  of 

Penn.  St.  201 ;  Davis  v.  Groodenow,  27  the  gift  obligates  him  to  perform  ao 

Yt.  715 ;  Brush  v.  Blanchard,  18  m.  46 ;  cordingly.     125  Ind.  168. 

8t.  Ferdinand  Academy  t;.  Bobb,   52  *  Bidder  v.  Sellman,  77  Md.  494 ; 

Mo.  357;   Smith   v,  Sogers,  24  Kan.  137   Dl.  349,  403;    56  Ark.  382;   43 

140;  Mowbry  v.  Mowbry,  64  Bl.  383;  Wis.  160;  79  Mich.  54. 

Livingston  v.  Hammond  (1894),  Mass.;  ^  St.  Ferdinand  Academy  v.  Bobb, 

149  Bl.   195.    Homestead    rights   are  52  Mo.  357  ;  60  N.  H.  20. 

thus  acquired  by  a  stepfather.    86  Ga.  For  an  adopted  child  the  doctrine 

576.    As  to  a  stepchild  remaining  after  in  loco  parentis  is  applied  as  to  services 

attaining   majority,  see  Wells  v.  Per-  and  wages  in  Brown  v.  Welsh,  27  N.  J. 

kins,  43  Wis.   160;    Harris  v.   Smith,  Eq.  429.    See  rapra,  §  232.    In  the  case 

79  Mich.  54.    For  claims  upon  the  e»-  of  distant  relatives  and  strangers,  any 

tate  of  a  deceased  stepson,  see  Gayle  presumption  that  one  goes  to  live  in 

p.  Hayes,  79  Va.  542.  the  household  on  the  footing  of  mem- 


'  Hudson  V.  Lutz,  5  Jones,  217 
Bntler  v.  Slam,  50  Penn.  St.  456 
Schrimpf  v.  Settegast,  36  Tex.  296 


ber  of  the  family  instead  of  servant  is 
less  strong  than  where  one  is  a  child ; 
and  such  presumption  is  more  readily 
Hays  V.  McConnell,  42  Ind.  285;  77  overcome  by  circumstantial  evidence. 
Md.  494 ;  Windland  v.  Deeds,  44  Iowa,  Thornton  v.  Grange,  66  Barb.  507 ; 
98.  But  the  presumption,  as  between  Tyler  v.  Burrington,  39  Wis.  376; 
son-iiHlaw  and  father-in-law,  is  that  Neal  v.  Gilmore,  79  Penn.  St.  421 .  And 
they  deal  on  the  mutual  footing  of  as  to  inferring  a  claim  for  a  young 
debtor  and  creditor.  Wright  o,  Don-  child's  support  against  the  child's  own 
nell,  34  Tex.  291 ;  Schoch  v.  Garrett,  parent,  see  Carroll  v.  McCoy,  40  Iowa, 
69  Penn.  St.  144 ;  Rogers  r.  Millard,  38 ;  Thorp  v,  Bateman,  37  Mich.  68. 
44  Iowa,  466  But  cf.  tupra,  Hus.  &  As  to  strangers,  indeed,  when  the  child 
Wife,  §  71.  All  this  is  matter  of  evi-  is  old  enough  to  perform  valuable  ser- 
dence  upon  the  facts.    Coe  v.  Wager,    vice  beyond  the  worth  of  support,  the 
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§  274  THE  DOMESTIC  RELATIONS.  [PART  III. 

§  274.  ClaimB  against  the  Parental  Estate  for  Services  ren- 
dered. —  Claims  for  services  rendered  to  a  parent,  or  to  some 
one  standing  in  place  of  a  parent,  are  not  unfrequeqtly  pre- 
sented against  the  parental  estate  after  decease.  Thus,  where 
an  adult  child  resides  with  and  performs  valuable  service 
for  the  parent,  an  understanding  may  be  shown  between  them 
of  recompense  either  in  money  or  by  way  of  testamentary 
provision  under  the  parent's  will.  In  meritorious  instances, 
and  particularly  where  the  parent  was  long  sick  and  infirm, 
and  the  child,  or  some  particular  child,  performed  indispensable 
functions,  or  where  by  personal  labor  and  skill  the  child  enhanced 
the  value  of  the  parental  estate,  a  mutual  intention  to  this  effect 
may  be  inferred  from  the  circumstances ;  and  where,  from  some 
consistent  cause,  no  such  testamentary  provision  has  been  made, 
compensation  will  be  allowed  out  of  the  deceased  parent's  estate 
upon  the  usual  footing  of  a  creditor's  claim.^  Presumptions, 
however,  as  we  have  seen,  are  unfavorable,  and  must  be  over- 
come;^ and  especially  if  the  child  seeks  an  advantage  over 
other  heirs,  some  express  contract  or  affirmative  evidence  of 
intention  ought  to  appear ;  and  so,  too,  presumptions  are  against 
the  reimbursement  of  parental  care  and  trouble  bestowed  upon 
one's  offspring.^ 

Where  the  relationship  was  more  distant,  or  the  parties  con- 
cerned were  not  kindred  at  all  or  united  by  marital  ties,  the 

presumption  is  rather  that  of  a  contract  expectation  cannot  create  an  enforce- 

relation  for  compensation.    In  general,  able  contract ;   bat   a   mntnal  nnder- 

the  estate  of  one  who  has  contracted  for  standing,  if  shown,  may  afford  the  basis 

services  to  be  rendered  to  the  family  is  of  a  valid  claim  against  an  estate.    See 

liable  for  the  same  performed  after  his  Shakespeare  v.  Markham,   17    N.  Y. 

death.    Toland  v.  Stevenson,  59  Ind.  Snpr.  311,  322,  and  cases  cited;  87  Ga. 

485;  Frost  v.  Tarr,  53  Ind.  390;  Han-  678. 

ser  V.  Sain,  74  N.  C.  552  ;  Shakespeare  '  Zimmerman  v.  Zimmerman,  729 
t;.Markham,l7N.Y.  Sapr.311;  Schoa-  Penn.  St.  229;  {  269;  118  Mo.  418; 
ler.  Executors,  §  432.  But  cf.  §474.  Hudson  v.  Hudson,  90  Ga.  581.  But 
^  Freeman  v.  Freeman,  65  111.  106 ;  an  agreement  to  make  a  will  in  the 
Markey  v.  Brewster,  17  N.  Y.  Supr.  16.  child  s  favor,  though  invalid  in  a  testa- 
Specific  performance  has  been  decreed  mentary  sense,  imports  a  contract  to  be 
of  a  promised  conveyance  in  considera-  sued  upon.  Ellis  »*.  Gary,  74  Wis.  176. 
tion,  even  though  the  will  were  insuf-  *  Seitz's  Appeal,  87  Penn.  St.  159. 
ficient.  Hiatt  v.  Williams,  72  Mo.  214.  See  supra,  §  238;  Reando  r.  Misplay, 
As  to  persons  in  general  performing  90  Mo.  251,  where  necessary  services 
service  in  expectation  of  a  legacy,  mere  were  rendered  to  an  insane  mother. 
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CHAP,  v.]      DUTIES  AND  BIGHTS  OF   GHILDBBN.  §  275 

iuference  of  a  promise  to  recompense  the  service  rendered  is  of 
course  more  readily  raised,  whether  the  claim  be  presented  against 
the  person  served,  or  against  his  estate,  upon  his  decease.^ 

§  275.  Baits  between  Child  and  Parents.  —  It  is  intimated  in 
a  recent  case  that,  while  one  occupying  the  quasi  parental  rela- 
tion towards  a  minor  stranger  by  blood  may  claim  that  the 
child's  services  are  offset  by  the  maintenance,  care,  and  educa- 
tion he  has  bestowed  upon  him,  the  failure  to  provide  properly 
while  the  child  rendered  services  raises  a  liability  for  those  ser- 
vices which  the  child,  on  attaining  majority,  may  enforce.^  The 
question,  moreover,  is  sometimes  raised  in  these  days,  whether 
a  young  son  or  daughter  occupying  the  filial  relation  may  not, 
on  becoming  of  age,  sue  the  parent  or  qium  parent  for  alleged 
maltreatment  or  other  injury*  With  reference  to  a  blood  par- 
ent, however,  all  such  litigation  seems  abhorrent  to  the  idea  of 
family  discipline  which  all  nations,  rude  or  civilized,  have  so 
steadily  inculcated,  and  the  privacy  and  mutual  confidence 
which  should  obtain  in  the  household.  An  unkind  and  cruel 
parent  may  and  should  be  punished  at  the  time  of  the  offence, 
if  an  offender  at  all,  by  forfeiting  custody  and  suffering  criminal 
penalties,  if  need  be ;  but  for  the  minor  child  who  continues, 
it  may  be  for  long  years,  at  home  and  unemancipated,  to  bring 
a  suit,  when  arrived  at  majority,  free  from  parental  control  and 
tmder  counter-influences,  against  his  own  parent,  either  for  ser- 
vices accruing  during  infancy  or  to  recover  damages  for  some 
stale  injury,  real  or  imagined,  referable  to  that  period,  appears 
quite  contrary  to  good  policy.  The  courts  should  discourage 
such  litigation ;  and  so  upon  corresponding  grounds  the  parent's 
suit  as  to  any  cause  of  action  referable  to  the  period  and  relation 
of  tender  childhood.* 

^  Brig^v.  Brigg8,46yt.  571;  Mor-  daughter,    aged    twenty-three,   joined 

ton  V.  Ua^ney,  82  111.  215;  Broderickt?.  with  her  husband  in  an  action  for  an 

Broderick,  28  W.  Va.  378.  alleged   assault  committed    npon   her 

2  Schrimpf  v.  Settegast,  36  Tex.  296.  by  her  parent  when  she  was  eleven 

And  in  strong  cases  the  child's  right  of  years  old.    The  trial  resulted  in  a  ver- 

action  lies  during  minority.     125  Ind.  diet  for  the  defendant,  and  the  plaintiffs 

168.  did  not  proceed  farther;  consequently 

'  The  writer  is  informed  of  a  nisi  the  case  is  not  reported. 
priu$  Maine  case  tried  about  the  close         *  Clear  precedents  are  wanting  on 

of  1880  (French  v,  Allen),  where  a  these  points;    but  the  policy  of   the 
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§  276  THE  DOMESTIC  BELATIONS.  [PART  HI. 

Equity,  however,  regards  the  rights  of  parent  and  child,  as 
well  as  of  husband  and  wife,  and  separates  their  property  inter- 
ests.^ An  oppressive  contract  relative  to  property  extorted  by 
a  parent  from  the  child,  or  by  an  adult  child  from  the  parent, 
may  doubtless  be  relieved  against^ 


CHAPTER  VI. 

ILLEGITIMATE  CHILDREN. 

§  276.  Illegitimate  ChUdren ;  tbeir  Peculiar  Footing.  —  Ille- 
gitimate children,  or  bastards,  stand  upon  a  different  footing 
from  legitimate  children.  We  have  already  seen  that  bastards 
may  be  legitimated  in  many  of  the  United  States,  by  the  subse- 
quent marriage  of  their  parents  or  otherwise.  The  rights  and 
disabilities  of  bastards,  as  such,  and  while  continuing  illegiti- 
mate, require  our  present  attention. 

commoD  law  appears  to  be  hostile  to  coarse  one  sponse  might  be  held  crim- 

permitting  such  suits.    And  so  is  the  inally  responsible  at  the  time  for  a  per^ 

late  case  of  Hewlett  v.  Ragsdale,  68  Mids.  sonal  wronp;  against  the  other.    Equity, 

703.     Parent  and  child  do  not  stand  with  reference  to  property  and  adverse 

strictly  as  sui  juris  regarding  the  world  interests  therein,  regards  married  par- 

or  one  another ;    but  infancy  is  usn-  ties  as  subject,  moreover,  to  litigation ; 

ally  taken  to  be  a  relation  analogous  but  that  is  something  quite  different 

at  common  law  to  that  of  coverture,  so  far  as  public  policy  and  the  interests 

Now,  as  to  coverture,  it  is  clear  that  of  society  are  concerned.    It  seems  to 

from  regard  to  the  peace  of  society  the  us  that  these  analogies  have  a  close 

common  law  forbade  husband  and  wife  application  to  the  filial  relation.    And 

to  sue  one  another    in    damages   for  suits    on    an    injured    infant's    behalf 

breach  of  the  marital  rights ;  though  ought,  if  aUowable  at  all,  to  be  allowed 

conceding  that  the  breach  of  obligation  at  or  about  the  time  of  the  parental 

on  one  side  might  release  from  obliga-  breach,  only  to  the  infant  suing  by  next 

tion  on  the  other ;  that  there  might  be  friend.    And  the  more  essential  point 

indirect  redress,  separation,  &c.    See  is  to  get  rid  of  the  cruel  custodian  ;  as 

Schouler,  Has.   &  Wife,  §  72.    Even  a  child,  under  fit  circumstances,  may. 

after  a  divorce  it  is  recently  held  that  See,  as  to  actions  by  or  against  infants, 

the  sanctity  of  the  marriage  union  shall  post.  Part  V.  c.  6. 
not  be  disturbed  by  such  litigation  be-         *  Post,  Part  V.  c.  6. 
tween  the  divorced  spouses.    76.  §  561 ;         *  Bowe  v,  Bowe,  42  Mich.  195. 
Abbott  V.  Abbott.   67    Me.  304.     Of 
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The  rights  of  a  bastard  are  very  few  at  the  common  law ; 
children  born  out  of  a  legal  marriage  having  been  from  the 
earliest  times  stigmatized  with  shame,  and  made  to  sufTer 
through  life  the  reproach  which  was  rightfully  visited  upon 
those  who  brought  them  into  being.  The  dramatist  depicts  the 
bastard  as  a  social  Ishmaelite,  ever  bent  upon  schemes  for  the 
ruin  of  others^  fully  determined  to  prove  a  villain ;  thus  fitly 
indicating  the  public  estimate  of  such  characters  centuries  ago 
in  England  The  law-writers,  too,  pronounce  the  bastard  to  be 
one  whose  only  rights  are  such  as  he  can  acquire ;  going  so  far 
as  to  demonstrate,  by  cruelly  irresistible  logic,  that  an  illegiti- 
mate child  cannot  possibly  inherit,  because  he  is  the  son  of 
nobody ;  sometimes  called  JUiv^  mUlius,  and  sometimes  Jilius 
populi}  Coke  seemed  to  concede  a  favor  in  admitting  that  the 
bastard  might  gain  a  surname  by  reputation  though  none  by 
inheritance.^ 

§  277.  Disability  of  Inheritance.  —  The  most  important  dis- 
ability of  an  illegitimate  child  at  the  common  law  is  that  he 
has  no  inheritable  blood ;  that  he  is  incapable  of  becoming  heir, 
either  to  his  putative  father  or  to  his  mother,  or  to  any  one 
else ;  that  he  can  have  no  heirs  but  those  of  his  own  body.' 
This  was  likewise  the  doctrine  of  the  civil  law ;  the  language 
of  the  Institutes  as  to  spurious  oflfspring,  patrem  habere  rum  in- 
telliguntur,  dealing  rather  more  gently  with  a  fact  so  extremely 
delicate  and  painful*  At  the  old  canon  law  a  bastard  was 
treated  as  also  disqualified  from  holding  dignities  in  the  church ; 
but  this  doctrine  became  exploded  long  ago.  "And  really," 
adds  Blackstone,  with  warmth,  as  if  to  atone  for  a  long  and 
fallacious  argument  against  legitimation  by  a  subsequent  mar- 
riage, "  any  other  distinction  but  that  of  not  inheriting,  which 
civil  policy  renders  necessary,  would,  with  regaixl  to  the  inno- 
cent offspring  of  his  parents'  crimes,  be  odious,  unjust,  and  cruel 
to  the  last  degree."  ^    And  so  might  the  commentator  of  the 

1  Fort,  de  LL  c.  40;  1  BL  Com.  119.  A  legitimacy  declaration  act  in 
458.  foreign  marriages  is  a  feature  of  modem 

2  Co.  Litt.  3.    The  very  tenn  "  baa-    English  law.    See  §  32  a. 

tard,''  said  to   be    derived   from   the         >  2  Kent,  Com.  212 ;  1  Bl.  Com.459. 
Saxon  words  "base  start/'  expresses         ^  Inst.  1, 10, 12;  2  Kent,  Com.  212. 
contempt.    See  Fraser,  Parent  &  Child,         *  1  Bl.  Com.  459. 
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commentaries  stigmatize  the  efforts  of  those  who  have  nothing 
better  to  uige  against  human  rights  than  the  importance  of 
preserving  the  symmetry  of  the  law  unimpaired. 

The  civil  law,  while  offering  in  certain  cases  a  hope  of  legiti- 
mation, made  a  distinction  between  spurious  offspring  bom  of  an 
unfettered  promiscuous  intercourse,  and  such  as  were  conceived 
or  born  during  the  marriage  of  one  of  the  natural  parents,  or 
were  otherwise  the  product  of  a  complex,  nefarious,  or  inces- 
tuous commerce ;  presuming  that  while  the  former  might  be 
rendered  legitimate,  the  latter  never  could  become  so.^  And 
the  rule  was  more  severe  with  the  one  class  than  the  other. 
Natural  children  of  the  former  kind  were  to  be  legitimated  per 
rescriptum  principis,  on  the  requisition  of  the  father  in  certain 
special  circumstances,  as  matter  of  legal  right ;  but  the  sover- 
eign rescript  was  extended  to  children  of  the  other  sort  only 
occasionally  as  an  exercise  of  sovereign  grace  and  subject  to 
the  sovereign  conditions.^  This  principle  is  to  be  traced  in  the 
provisions  of  the  Louisiana  Code ;  children  whose  father  is  un- 
known, and  adulterous  or  incestuous  children  having  no  right  of 
inheritance,  while  other  natural  or  illegitimate  children  succeed 
to  the  estate  of  their  mother  in  default  of  lawful  children  or 
descendants,  and  under  certain  conditions  to  the  estate  of  the 
father  who  has  acknowledged  them.' 

The  well-settled  American  rule,  however,  differs  considerably 
from  that  of  both  civil  and  common  law.  We  have  already 
noticed  that  legitimation  by  subsequent  marriage  is  a  principle 
admitted  very  generally  in  the  legislation  of  the  different  States.^ 
So,  too,  are  there  various  statutes  which  permit  even  bastard 

^  1  Dig.  5,  23 ;   Fraser,  Parent  &  of  the  ruling  power,  and  subject  to  its 

Child,  119 ;  supra,  §§  226,  229.  conditions.    And  see  {  229. 

3  See  Gera  v.  Ciantar,  12  App.  557.  *  See  2  Kent,  Com.  213. 

Justinian's  Nov.  89  is  specific  on  this  *  See  §§  226,  227.    A  child  bom  ont 

matter  of   legitimation  per  rescriptum  of  wedlock,  bat  afterwards  legitimated 

principle  with  this  discrimination  against  by  subsequent  marriage,  is  an  heir  and 

offspring  of  nefarious  commerce.    By  distributee  like  the  other  children,  and 

the  later  cinl  law,  after  the  dissolution  has  all  the  rights  of  a  legitimate  child, 

of  the  Roman  Empire,  children  of  pa-  so  far  as  the  local  legislation  in  favor 

rents  free  to  marry  at  the  time  of  their  of  such  legitimacy  can  give  it  this  Qiii> 

conception  and  birth  could  long  be  legiti-  versal  effect    Miller  t;.  Miller,  91  N.  T. 

mated  as  matter  of  right ;  but  children  315;   Williams  v.  Williams,   II 

of  the  other  class  oulv  at  the  discretion  652. 
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children  to  inherit  from  the  father  under  certain  restrictions; 
and  legitimation  by  some  public  act  of  paternal  recognition  or 
adoption  is  applied  by  some  codes  aside  from  marriage ;  ^  while 
the  generally  recognized  doctrine  is  parttM  sequitur  ventrem^ 
and  that  the  illegitimate  child  and  his  mother  shall  mutually 
inherit  from  each  other;  and  while,  of  course,  if  the  bastard 
leaves  lawful  issue,  such  issue  inherit  like  any  other  Intimate 
ofifspring.*  More  than  fifty  years  ago,  Kent  instanced  twelve 
States  where  bastards  could  inherit  from,  and  transmit  to,  their 
mothers,  real  and  personal  estate,  under  some  modifications; 
while  in  New  York,  the  mother  and  her  kindred  could  inherit 
from  her  bastard  offspring.*  There  is  scarcely  a  State  in  the 
Union  which  has  not  departed  widely  from  the  policy  of  the 
English  common  law ;  and  statutes,  which  happily  have  required 
as  yet  very  little  judicial  interpretation,  perpetuate  the  record 


^  Supra,  §  226 ;  44  Kan.  12.  an    fllegitimate    child    nnintentionally 

^  Stimson's  Statnte  Law,   §§  3151-  omitted  from  its  mother's  will,  see  57 

8154;    Gnmdj  v.  Hadfield,   16  N.  J.  Cal.  484.    And  see  Iowa  code  making 

579 ;  Lewis  v.  Eutsler,  4  Ohio  St.  354 ;  legitimate  children  capable  of  inherit- 

Opdyke's  Appeal,  49  Penn.  St.  373;  ing.    24  Fed.  R.   15.    Li  general,  an 

Hawkins   v.  Jones,   19  Ohio  St.  22 ;  illegitimate  child,  where  there  was  no 

Riley  o.  Byrd  3  Head,  20;  MiUer  v.  snbseqnent  marriage  of   the  parents, 

Stewart,  8  GiU,  128 ;  Earle  v.  Dawes,  nor  adoption,  cannot  inherit  from  the 

3  Md.  Ch.  230;  Bates  o.  Elder,  118  lU.  pntatire  father.    As  to  such  acts  of 

436;  127  IlL  425.    Bat  d  Jackson  v.  inheritance,  a  child  is  rendered  legiti- 

Jackson,  78  Ky.  390.     As  to  conflict  mate  only  sub  modo,    Neil's  Appeal,  92 

of  laws,  in  inheriting  land  from  father,  Penn.  St  193.    An  adopted  illegitimate 

&c.,  see  §  231 ;  112  111.  234.  child  died,  having  inherited  Umd  from 

'  See  2  Kent,  Com.  11th  ed.  212,  its  adopted  mother;   and  its  natural 

213,  and  notes;  Keeler  v.  Dawson,  73  mother  was  allowed  to  inherit  on  the 

M^h.    600;     Stimson,    §§    3151-3154.  child's  death  without  issue.    Kmg  v. 

And  as  to  inheritance  from  the  father,  Davis,  87  Ind.  590     Adoption  codes  in 

see  aupra,  §  229.     These  statutes  of  some  States  would  receive  a  different 

inheritance  are  not  generally  to  be  ex-  construction.    See  §  232. 

tended  by  construction  so  as  to  apply  A  child  begotten  of  a  mother  who 

to  grandchildren  and  grandparents,  in  had  married  in  good  faith,  not  knowing 

a  case  of  illegitimacy.    See  Steckel's  that  a  legal  impediment  to  the  marriage 

Appeal,  64  Penn.  St.  493 ;   Berry  v,  existed,  is  treated  with  favor.     Har- 

Owens,  5  Bush,  452.    For  construction  rington  v.  Barfield,  30  La.  Ann.  297. 

of  the  word  "  illegitimate,"  see  Miller  By  local  statutes  the  legitimacy  of  such 

V.  Miller,  25  N.  Y.  Supr.  507.    An  offspring  is  preserved  in  annulling  such 

illegitimate  child  can  administer  on  his  marriages ;   as  we    have   seen  supra, 

father's  estate  as  against  the  father's  Part  IL  c.  I.    And  see  Watts  v.  Owens, 

brother.     Re  Pico,  52  CaL  84.     See  62  Wis.  612. 
Magee's  Estate,  63  CaL  414.    As  to 
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of  our  liberal  and  generous  public  policy  towards  a  class  of 
beings  who  were  once  compelled  to  bear  the  iniquities  of  the 
parent.^ 

§  278.  Mother  preferred  to  the  Putattve  Father ;  Custody.  — 
The  doctrine  that  a  natural  tie  connects  the  illegitimate  child 
peculiarly  with  his  mother  was  recognized  at  the  civil  law ;  for, 
under  the  ordinance  of  Justinian,  the  bastard  might  to  a  certain 
extent  inherit  from  his  mother.^  So  at  the  common  law  have 
the  obligations  of  consanguinity  between  the  mother  and  her 
illegitimate  offspring  been  applied  in  several  instances ;  and  it  is 
usually  the  mother  who  is  known  and  who  admits  herself  to  be 
the  child's  parent,  though  the  father  remain  unknown.  But  as 
concerns  any  exclusive  privileges  on  behalf  of  the  mother,  this 
does  not  seem  very  clear ;  for  in  a  case  which  was  decided  in 
1786,  the  rights  of  the  putative  father  seemed  to  be  placed  on 
much  the  same  footing  as  in  other  cases ;  and  his  consent  was 
deemed  prima  fade  essential  under  the  marriage  act  of  26 
Geo.  I. ;  so  was  his  right  apparently  admitted  to  take  his  ille- 
gitimate child  out  of  the  parish.' 

There  are,  to  be  sure,  occasional  dicta  to  the  effect  that  the 
putative  father  has  no  common-law  right  to  the  custody  of  the 
child  as  against  the  mother,  and  that  certainly  within  the  age 
of  nurture,  that  is,  under  the  age  of  seven,  the  mother  has  the 
exclusive  right  to  the  custody.  The  more  correct  statement, 
however,  is  that  pauper  children,  whether  legitimate  or  not,  are 
under  the  English  system  made  inseparable  from  the  mother 
within  the  yeats  of  nurture ;  and  that  at  common  law  neither 
the  putative  father  nor  the  mother  of  an  illegitimate  child  h^ 
any  exclusive  right  of  guardianship.^  The  common-law  cases 
cited  in  the  mother's  favor  are  only  to  the  effect  that  where  a 
bastard  child  within  the  period  of  nurture  is  in  the  peaceable 
possession  of  the  mother,  and  the  putative  father  gets  possession 
of  the  child  by  force  or  fraud,  the  court  will  interfere  to  put 


1  In  States  which  permit  illegitimate        *  Code,  lib.  6, 57.    See  2  Kent,  Com. 

children  "  recognized  '*  by  the  father  to  214. 

inherit  from   him,  snch  chUdren  are        *  King  v,  Hodnett,  1  T.  R.  96,  and 

*'  heirs  "  under  a  statutory  description,  cases  dted  pa$$im ;  Macphers.  Inf.  67. 
152  U.  S.  65 ;  44  Kan.  12.  «  Macphars.  Int  67. 
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matters  in  the  same  situation  as  before.^  Both  Lord  Kenyon 
and  Lord  EUenborough  —  the  latter  as  late  as  1806  —  expressed 
doubts  as  to  whether  the  court  would  take  away  the  custody  of 
an  illegitimate  child  from  the  father  who  had  fairly  obtained 
possession,  and  award  it  to  the  mother.^  Nor  do  the  later 
English  cases  aid  greatly  in  clearing  up  the  doubt  on  this  point. 
Lord  Mansfield  regarded  the  law  as  doubtful  in  his  day,  while 
himself  inclining  strongly  to  the  opinion  that  the  putative  father 
had  no  right  to  his  child's  custody.^  In  1841  a  case  came  before 
the  Court  of  Common  Pleas,  on  a  writ  of  habeas  corptLs,  applied 
for  by  the  mother,  the  child  being  then  between  eleven  and 
twelve  years  of  age,  and  in  the  custody  of  her  putative  father. 
But  the  child  was  deemed  old  enough  to  exercise  her  own  dis- 
cretion as  to  where  she  would  go ;  and  as  she  appeared  unwill- 
ing to  go  with  her  mother,  the  court  would  not  permit  the 
mother  to  take  her  by  force.* 

The  chancery  courts  have  in  several  instances  favored  the 
father  of  an  illegitimate  child  to  the  exclusion  of  his  mother. 
Thus,  while  the  practice  is  not  to  appoint  the  putative  father 
guardian  of  his  illegitimate  child  having  no  property,  unless  he 
makes  a  settlement  upon  him ;  yet,  if  he  does  so,  his  appoint* 
ment  is  favorably  regarded.  No  special  regard  seems  to  have 
been  paid  to  the  mother  of  such  children.*^  And  while  the 
committee  of  a  lunatic  might  petition  for  an  allowance  for  his 
bastard  offspring,  their  mother  might  not.* 

But  the  language  of  the  new  poor  laws  of  England  (after 
many  changes)  is  favorable  to  the  mother's  special  claims;, 
being  to  the  effect  that  the  mother  is  in  any  case  bound  to 
maintain  her  bastard  child  under  sixteen,  unless  such  child 
meantime  marries  or  acquires  a  settlement  of  its  own;  and 
that  such  child  shall  follow  the  settlement  of  the  mother.^ 

1  Rex  r.  Soper,  5  T.  R.  278 ;  Rex  v.  *  In  re  Lloyd,  3  Man.  &  Gr.  547.. 
Hopkins,  7  East,  579 ;  Rex  v,  Moseley,  Comparing  aU  the  dicta  in  the  forego- 
5  East,  223.                             *  ing  cases  carefnUy  together,  it  wiU  be 

2  Per  Lord  Kenyon,  Rex  v.  Moseley,  seen  that  they  are  not  decidedly  against 
supra  (1798) ;  per  Lord  EUenborongh,  the  putative  father*s  right  of  custody. 
Rex  V.  Hopkins,  supra.  ^  Macphers.  Inf.  110. 

*  Strangeways  v.  Robinson,  4  Taunt.         ^  Re  Jones,  5  Russ.  154. 
498.    And  see  Pope  v.  Sale,  7  Ring.         7  4  &  5  WiU.  IV.  c.  76,  §  71. 
477. 
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And  if^  being  of  abilitj,  she  neglects  to  support  such  child, 
whereby  it  becomes  chargeable  to  the  parish,  she  may  be 
punished  under  the  vagrant  acts.^  Another  section  of  the  act 
of  4  &  5  Will.  IV.,  which  provides  that  the  husband  shall 
support  stepchildren  of  his  wife,  includes  in  its  terms  illegiti* 
mate  as  weU  as  legitimate  children,  and  so  far  favors  a  hu»^ 
band's  right  of  custody ;  but  that  provision  covers  only  a  very 
Umited  ground.^  As  against  strangers,  at  all  events,  or  those 
even  with  whom  the  mother  has  temporarily  placed  her  spun* 
ous  child,  the  maternal  right  to  determine  the  child's  permanent 
custody  has  been  strongly  upheld  in  the  latest  instance ;  for  a 
mother,  though  a  kept  mistress,  was  lately  permitted  to  transfer 
the  custody  of  her  young  illegitimate  daughter  to  respectable 
persons  of  her  own  choice,  from  those  to  whom  she  had  first 
committed  the  child  and  who  resisted  her  right' 

§  278  a.  The  Same  Subjeot  —  The  rights  of  the  parents  of 
bastards  are  regulated  to  a  great  extent  in  the  United  States  by 
statute ;  and  our  policy  is  in  general  more  favorable  than  that 
of  England,  as  to  the  mother^s  rights.  An  illegitimate  child 
follows  the  settlement  of  his  mother  in  New  York  and  some 
other  States.^  But  in  Connecticut  the  rule  is  that  a  bastard  is 
settled  where  borU}  like  any  other  child,  and  that  his  settlement 
follows  that  of  the  putative  father.*^  In  New  York,  again,  ever 
zealous  in  guarding  the  interests  of  women  and  children,  it  is 
broadly  ruled  that,  as  against  the  mother  of  a  bastard  child,  the 
putative  father  has  no  legal  right  of  custody ;  that  the  mother, 
as  its  natural  guardian,  is  bound  to  maintain  it ;  and  that  she 
is  entitled  to  control  it.^  Stratagem  and  force  on  the  part  of 
the  putative  father  always  furnish  good  grounds  for  restoration 

1  7  &  8  Yict  c   101 ;  8  &  9  Vict         «  See  2  Kent,  Com.  214 ;  Canajoha- 

c  10.  lie  V.  Johnson,  17  Johns.  41 ;  Petersham 

3  4  &  5  WilL  IV.  c  76,  §  5i.    See  o.  Dana,  12  Mass.  429 ;  Lower  Aajj^ista 

comment  of  Maole,  J.,  In  re  Lloyd,  3  r.  Salinsgrove,  64  Penn.  St  166 ;  Stim- 

Man.  &  Gr.  547.  son,  §§  6685-^638. 

s  Queen  v.  Nash,  10  Q.  B.  D.  454.         ^  Bethlem  v.  Boxbnry,  20  Conn.  298. 

The  court  laid  some  stress  upon  the  fact  And  see  Smith  o.  State,  1  Honst.  C.  C. 

that  this  new  arrangement  appeared  to  107. 

be  for  the  child's  interest,  and  held,  too,         ^People   v.    Eling,  6  Barb.    366 1 

that  the  child,  being  onlj  seven  years  Robalina  9,  Aimstrong,  15  Barb.  247. 
old,  was  too  young  for  its  preferences 
to  be  regarded. 
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of  the  cUId  to  the  mother.^  And  the  Roman,  Spanish,  and 
French  laws  all  deny  the  power  of  the  putative  father  over  the 
illegitimate  child;  this  principle  being  likewise  transferred  to 
Louisiana  and  other  States,  once  under  the  civil  law ;  though,  in 
Texas  at  least,  the  putative  father  is  allowed  the  guardianship 
of  such  child  after  the  mother's  death.^  In  some  States,  we 
may  add,  the  superior  rights  of  the  mother  in  binding  out  her 
illegitimate  child  are  favorably  regarded ; '  and  her  superior  right 
to  custody  has  been  held  to  carry  a  right  of  transfer  ;^  but  the 
child's  welfare  is  considered  paramount.* 

§  279.  Maintenance  of  Illegitimate  Children.  —  The  common- 
law  rule,  in  absence  of  statutes,  is  that  the  putative  father  is 
under  no  legal  liability  to  support  his  ill^timate  ofTspring. 
But  upon  the  strength  of  the  natural  or  moral  obligation  arising 
out  of  the  relation  of  the  putative  father  to  his  child,  an  action 
at  common  law  lies  for  its  maintenance  and  support  upon  an 
express  promise ;  and  where  one  admits  himself  to  be  the  father 
and  adopts  (so  to  speak),  while  such  adoption  continues,  a  prom- 
ise may  be  implied  in  favor  of  the  party  providing  for  it.  He 
may  renounce  such  adoption,  and  terminate  this  implied  as- 
sumpsit, in  which  case  there  is  no  remedy  to  be  pursued  unless 
under  a  statute.  The  father  can  only  be  charged  then  upon  his 
contract.®  But  upon  his  promise  to  third  persons,  he  may  be 
held  liable ;  and  a  promise  by  the  putative  father  to  pay  the 

1  Commonwealth  v.  Fee,  6  S.  &  R.  and  apprenticed  out  bj  an  asylnm,  see 

255.  Copeland  p.  State,  60lnd.  394. 

3  Acosta  V.  Robin,  19  Martin,  387 ;  *  Marshall  v.  Reams,  32  Fla.  499. 

Barela  v.  Roberts,  34  Tex.  554.  *  Ibid. 

<  Alfred  v.  McKay,  36    Ga.    440 ;  «  Hesketh  v,  Gowing,  5  Esp.  131 ; 

McGunigal  i;.  Mong,  5  Penn.  St.  269 ;  Nichols  v.  Allen,  3  Car.  &  P.  36 ;  Fnrril- 

Pratt  17.  Nitz,  48  Iowa,  33;  106  Penn.  lio  v.  Crowther,  7  Dowl.  &  Ry.  612; 

St.  574.    But  a  pntatiye  father  who  Cameron  v.  Baker,  1  Car.  &  P.  258; 

has  paid  a  judgment  against  himself  Moncrief  o.  Ely,  19  Wend.405.    Claims 

for  breach  of  a  bond  to  the  town  for  for  maintenance  upon  the  estate  of  a 

the  child's  support,  and  has  received  deceased  putative   father   are  not  fa- 

the  child  with  autliority  from  the  select-  vored,  where  no  express  and  binding 

men,  has  a  right  to  the  child's  control  contract  to  support  can  be  established, 

and    custody.     Adams  v.  Adams,  50  nor    are    verbal    declarations    readily 

Vt.  158.    a!s  to  the  guardian's  right  of  available   to   show   such   a   contract, 

custody  to  an  illegitimate  orphan  child,  Duncan  v.  Pope,  47  Ga.  445 ;  Nine  v. 

see  Johns  v.  Emmert,  62  Ind.  533.  And  Starr,  8  Oreg.  49 ;  Dalton  v.  Halpin,  27 

where  the  child  has  been  abandoned  La.  Ann.  382. 
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stepfather  for  the  child's  support,  past  and  future,  if  he  will 
continue  to  support  it,  is  binding.^  Indeed,  where  the  putative 
father  has  expressly  agreed  to  pay  the  child's  relatives  for  its 
support  during  minority,  and  to  make  provision  by  will  for  that 
purpose,  the  child  has  been  allowed  to  bring  action  against  the 
father's  estate  to  recover  for  such  support  where  the  father  died 
without  making  the  provision  promised.^ 

The  statutes,  however,  which  relate  to  the  maintenance  of 
bastard  children,  supply  the  want  of  adequate  common-law 
remedies;  the  main  element  in  such  legislation  being  public 
indemnity  against  the  support  of  such  persons.  Under  the 
old  poor-laws  of  England,  the  mother  had  a  compulsory  remedy 
against  the  putative  father ;  but  this  was  taken  away  by  the  act 
of  4  &  5  Will  IV.  c.  76.  By  the  statute  of  7  &  8  Vict  c.  101, 
however,  the  mother  is  afforded  relief  once  more,  and  the  father 
may  be  summoned  before  the  petty  sessions  and  ordered  to  pay 
a  weekly  sum  for  the  child's  maintenance,  and  the  costs  of 
obtaining  the  order;  maintenance  to  last  until  the  child  is 
thirteen  years  of  age.  The  money  is  to  be  paid  to  the  mother, 
and  may  be  recovered  by  distress  and  imprisonment.'  The 
provisions  of  law  in  force  in  most  of  the  United  States  are 
borrowed  from  the  older  English  statutes,  our  courts  being 
very  generally  invested  with  plenary  jurisdiction  over  such 
matters ;  and  at  the  instance  of  the  mother  the  father  may  be 
coerced  by  arrest  and  imprisonment,  if  need  .be,  into  giving 
bonds  and  furnishing  maintenance  for  his  illegitimate  child; 
thus  relieving  the  mother  to  some  extent  of  the  burden  to 
which  his  criminal  misconduct  has  chiefly  contributed,  and  in- 
demnifying the  public  against  the  support  of  the  penniless  and 
unfortunate.* 

1  Wiggins  V.  Keizer,  6  Ind.  252.  order  majbe  enforced  bv  the  guardians 

*  Todd  V.  Weber,  95  N.  Y.  181.  or  oyerseers  of  the  parish. 

*  And  see  2  &  3  Vict.  c.  85  ;  8  &  9  *  2  Kent,  Com.  215,  and  cases  cited ; 
Viet.  c.  101.  The  order  may  be  ob-  State  t;.  Beatty,  66  N.  C.  648;  Mnsser 
tained  by  a  married  woman,  mother  of  v.  Stewart,  21  Ohio  St.  S53 ;  Marlett  v. 
the  bastard.  Beginav.  CoUingwood,  12  Wilson,  30  Ind.  240;  Barber  v.  State, 
Q.  B.  681.  And  see  Follit  v.  Koetzow,  24  Md.  383 ;  Wheelwright  v.  Greer,  10 
24  Jar.  651.  In  case  of  death  or  inca-  Allen,  389.  See  Bishop  and  other 
pacity  of  the  mother,  so  that  the  child  writers  on  statutory  crimes.  In  some 
becomes  chargeable  to  the  parish,  the  States  certain  persons  are  authorized  to 
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Past  seduction  has  been  held  sufficient  to  support  a  deed. 
There  is  an  old  English  case,  where  equity  compelled  the  speci- 
fic performance  of  a  deed-poll,  made  by  a  man  who  had  seduced 
a  woman  and  had  a  child  by  her ;  the  writing  promising  to  pay 
£2,000  after  his  death  for  the  purchase  of  an  annuity  for  the 
mother  and  her  child  for  their  lives.  Both  the  man  and  the 
child  had  died  before  the  suit  was  brought^  In  Pennsylvania, 
the  same  principle  is  pushed  even  farther ;  for  it  is  ruled  that 
seduction  of  a  female  and  begetting  a  bastard  is  sufficient  con- 
sideration to  support  a  man's  promise  to  give  bonds  for  a  sum  of 
money .^  Statutory  liability  of  a  father  to  suppoit  his  bastard 
child  will  sufficiently  support  his  promise  to  do  so.^  But  there 
must  be  nothing  oppressive  or  unfair  in  such  transactions.^  Kor 
ought  agreements  as  to  the  wages  of  sin  to  be  favored.^ 

Whatever  may  be  the  mother's  legal  responsibility  for  the 
maintenance  of  her  bastard  child  while  she  lives,  it  appears 
that  an  action  cannot  be  maintained  against  the  administrator 
of  her  estate  for  the  child's  maintenance  subsequently  to  her 
death.® 

§  280.  PerBons  in  Iiooo  ParentiB;  Diatant  RelatiTOB,  &c. — 
A  person  standing  in  loco  parentis  may  sue  per  quod  servitium 

make  complaint  against  the  father  for  &  Sta.  161.    The   midertiaking    of   a 

maintenance  of  the  hastard,  where  the  putative    father   to    pay   the    mother 

mother  refuses  or  neglects  to  do  so.    76.  money  for  the  support  of  the  child  is 

The  main  purpose  of  these  bastard  acts  not  illegal.    Hook  v.  Pratt,  78  N.  Y. 

IS  to  indemnify  the  public  against  sup-  371.    A  negotiable  bill  might  thus  be 

port  of  the  child,  and  they  appear  to  be  given.    76. 

in  the  nature  of  civil  proceedings.    Some  A  mother  may  sue  for  injuries  done 

codes  permit  a  prosecution  while  the  her,  notwithstanding  a    bastardy  act. 

woman  is  pregnant  and  regardless  of  Sutfiu  v.  People,  43  Mich.  37. 

the  future  birth  of  the  child.     128  Ind.  *  53  Ark.  6.    See  Yearteau  v.  Bacon, 

397.    A   man  who  marries  a  woman  65  Vt.  516. 

known  by  him  to  be  pregnant,  becomes  ^  It  seems  that  a  contract  made  to 

liable  for  the  support  of  the  child,  and  avoid  a  threatened  prosecution  for  bas- 

an  action  of  bastardy  will  not  lie  against  tardy  wiU  stand.    Rohrheimer  v.  Win- 

the  natural  father.    State  v.  Shoemaker,  ters,  126    Penn.   St.  253;    Merritt   v. 

62  Iowa,  343.    See  §  23.  Fleming,  42  Ala.  234. 

^  Marchioness  of  Annandale  v,  Har-  ^  See  Binnington  r.  Wallis,  4  B.  & 

ris,  2  P.  Wms.  433.    And  see  Turner  v.  Aid.  650. 

Vaughan,  2  Wils.  339.  *  Ruttinger  v.  Temple,  4  B.  &  & 

'  Shenk  v.  Mingle,  13  8.  &  R.  29.  491.    And  see  supra,  §  278;  Dmet  v. 

And  see  PhiUippi  v.  Commonwealth,  18  Druet,  26  La.  Ann.  323. 
Penn.  St.  116;  Knye  v.  Moore,  1  Sim. 

453 


§  281  THE  DOMESTIC  RELATIONS.  [PABT  III. 

for  the  abduction  of  his  daughter's  illegitimate  ehild.^  But  a 
parent  is  not  bound  to  support  the  illegitimate  offspring  of  his 
children.'  Belatives  more  distant  than  parents  do  not,  on  the 
whole,  seem  to  have  much  consideration  in  matters  relating  to 
a  bastard ;  and  it  is  even  likely  that  the  assumption  of  a  family 
name  by  an  illegitimate  member  is  a  grievance  for  which  the 
offended  relatives  have  no  redress.^ 

§  281.  Beqnesta,  &o.,  to  lUegitimate  Cblldren.  —  Bequests  to 
illegitimate  children,  since  they  are  not  considered  as  relatives^ 
are  not  favored  in  English  law.  There  have  been,  it  is  true,  cer- 
tain dicta  to  the  contrary ;  but  Lord  Eldon  was  of  the  opinion 
that  there  must  be  something  to  show  that  the  testator  put  him- 
self in  loco  parentis  ;  and  it  has  since  been  decided  that  an  ille- 
gitimate child  is  not  merely,  as  such,  within  the  rule,  for  he  is 
"a  stranger  to  the  testator."*  On  the  ground  of  uncertainty 
in  the  person,  a  bequest  to  an  unborn  legitimate  child  was  long 
considered  objectionable;  but  Lord  Eldon  and  others  main- 
tained that  legacies  given  to  the  unborn  illegitimate  child  of  a 
particular  woman  then  pregnant  would  be  good,  because  the 
uncertainty  of  description  could  here  be  obviated.*  But  it  is 
now  well  settled  in  England  that  a  devise  or  bequest  in  &vor 
of  other  future  illegitimate  children  generally  is  void.* 

Illegitimate  children  may  undoubtedly  take  by  purchase  as 
persons  designated,  if  sufficiently  described^  The  question  in 
cases  of  this  sort  is  really  one  of  intention.  Prima  facie,  the 
term  "  children  "  in  a  will,  however,  is  intended  to  mean  legiti- 
mate children ;  and  if  there  are  legitimate  children,  or  if  it  be 
possible  that  there  should  be  legitimate  children  of  the  person 
named,  the  English  rule  is  that  no  illegitimate  child  can  take 

1  Moritz  V.  Garnhart,  7  Watts,  302.         *  Macphers.    lof.    570,    and    cases 
3  Hillsborough V. Deering, 4 N. H. S6.    cited;  Gordon  v.  Gordon,  1  Mer.  141; 

*  Du  Bonlaj  v.  Da  Boolay,  L.  R.  2    Dawson  v.  Dawson,  6  Madd.  292 . 

P.  C.  430.    See  Vane  v.  Vane,  L.  R.         •  Beachcroft  v.  Beachcroft,  1  Madd. 

8  Ch.383.    A  widowed  mother  may  in  a  430;  Knye  v.  Moore,  1  Sim  &  Sta.  61 ; 

certain  sense  place  herself  in  loco  paren-  Wilkinson  i;.  Wilkinson,  1  Yon.  &  ColL 

lis  to  her  illegitimate  child.    91  Ga.  564.  657  ;  Medworth  v.  Pope,  27  Beav.  71. 

*  Lowndes  w.  Lowndes,  15  Ves.  304;  ^  Blodwell  v,  Edwards,  Cro.  Eliz. 
Perry  i;.  Whitehead,  6  Ves.  547 ;  contra,  509 ;  Co.  Litt.  36 ;  Peachey,  Mar.  SettL 
per  Lord  Alvanley,  Cricket  v.  Dolby,  885,  n. ;  Clifton  v.  Goodbun,  L.  R.  6  E<j 
8  Ves.  30 ;  Macphers.  Inf.  238.  278 ;  Crook  v.  Hill,  L.  R.  6  Ch.  311. 
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under  the  description  of  children.^  Yet,  if  they  have  acquired 
the  reputation  of  being  the  children  of  a  particular  person,  or 
if  the  will  shows  a  clear  intention  to  provide  for  such  persons, 
they  are  capable  of  taking  under  the  description  of  *'  children/' 
or  "  daughters."  ^  In  Medworth  v.  Pope,  the  rule  was  concisely 
stated  to  be,  that  an  illegitimate  child  in  esse  or  en  ventre  sa  mhre 
may,  if  properly  described,  take  the  benefit  of  a  devise  or  bequest, 
and  the  court  will  not  inquire  as  to  his  parentage  or  origin ;  but 
that  in  respect  of  future  illegitimate  children,  the  law  will  not 
let  them  take  under  any  description  whatever.  "The  reason 
why  the  English  law  so  holds  is  that  it  considers  such  a  provi- 
sion for  future  illegitimate  children  as  contra  bonos  moresr  ^  But 
the  English  chancery  still  wavers  in  applying  this  rule,  in  the 
absence  of  a  final  exposition  on  last  appeal ;  for  it  is  lately  laid 
down  and  affirmed  that  a  gift  by  will  to  any  illegitimate  chil- 
dren of  a  testator  in  effect  who  may  be  in  esse  before  the  tes- 
tator's own  death  is  a  valid  gift^ 

In  this  country,  the  tendency  seems  to  be  so  far  favorable  to 
illegitimate  children  aa  to  regard  wills  made  in  their  favor  with 
the  same,  or  nearly  the  same,  consideration  as  all  others.    And 


^  QiU  V.  Shelley,  2  Bius.  &   Mj,  27  Beav.  71.     A  child  en  ventre  «a  oi^ 

336 ;  /n  TV  Wells's  Estate,  L.  B.  6  £q.  at  date  of  the  will,  though  not  born 

599;  Panlv.  Children,  L.  R.  12Eq.l6;  until  after  testator's  death,  may  take 

Dorin  r.  Dorin,  L.  R.  7  H.  L.  568.    See  a  bequest.    Crook  v.  Hill,  3  Ch.  D. 

as  to  "  nephews,"  35  Ch.  D.  551 .  773.  And  see  L.  R.  6  H.  L.  265.  Further 

^  Peachey,  Mar.  SettL  885,  n.,  and  important  illustrations  of   the  equity 

cases  cited ;  Evans  v.  Davies,  7  Hare,  doctrine  may  be  seen  in  the  modem 

501 ;  Owen  v.  Bryant,  2  De  G^  M.  &  cases  of  Lambe  v.  Eames,  L.  R.  6  Ch. 

G.  697  ;  Hartley  v.  Tribber,  16  Beav.  597  ;  Holt  v.  Sindrey,  L.  R.  7  Eq.  170.; 

510;  Leigh  u.  Byron,  I  Sm.  &  Gif.  486 ;  Savage  o.  Robertson,  L.  R  7  Eq.  176. 

Tngwell  17.  Scott,  24  Beav.  141 ;  Worts  And  as  to  the  application  of  27  Elis.  c 

V.  Cubitt,  19  Beav.  421.    And  see  Wil-  4,  to  marriage  settlements  for  bastards, 

liamson  v.  Codrington,  1  Yes.  Sen.  511.  see  Clarke  v,  Wright,  6  Hurl.  &  Nor. 

Where  legitimate  children  alone   an-  849.    As  to  legacies  and  devises,  see 

swer  to  the  description  intended,  or  are  Beachcroft  v.  Beachcroft,  I  Madd.  430, 

sufficiently  designated,  they  will  take  and  cases  cited;  Durrant  v.  Friend,  11 

under  the  will.    HiU  v.  Crook,  L.  R.  6  E.  L.  &  Eq.  2;   Owen  v.  Bryant,   13 

H.  L.  265.     And  the  ultimate  right  of  E.  L.  &  Eq.  217;  4  Kent.  Com.  414; 

the  crown  in  case  of  illegitimacy  can-  Bagley   v.   MoUard,    1    Russ.  &  My. 

not  be  evaded  by  the  terms  of  a  trust.  581. 

i2eWilcock*8  Settlement,  L.R.  1  Ch.D.  *  Occleston    v,  Fullalove,  L.   R.  9 

229.  Ch.  147,  Lord  Selbome  dis.]  Hastie's 

*  Per  M.  R.,  in  Medworth  ».  Pope,  Trusts,  35  Ch.  D.  728. 
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our  courts  regard  bastards  as  having  strong  claims  to  equitable 
protection,  notwithstanding  the  criminal  indulgence  of  their  par- 
ents. In  several  important  cases,  specific  performance  of  volun- 
tary settlements  made  by  the  father  in  their  favor  have  been 
decreed.^  And  a  devise,  in  specific  terms,  to  an  unborn  natural 
child  of  a  woman  then  pregnant,  is  sustained  here  as  in  England.^ 
But  whether  our  tribunals  would  sanction  a  bequest  to  other  un- 
born illegitimate  children  generally  may  admit  of  doubt,  pro- 
vided such  child  were  never  legitimated  by  subsequent  marriage 
or  adoption.  For,  after  all,  there  must  be  some  discrimination 
made  against  criminal  intercourse.^ 

§  282.  GhwrdlanBhip  of  an  Illegitimate  Gbild.  — Testamentary 
guardianship,  of  which  we  are  to  speak  in  another  connection, 
is  of  such  a  nature  that  a  father  cannot  by  Ids  will  appoint  a 
guardian  for  his  illegitimate  children,  unless  the  statute  so 
directs  ;  ^  but  this  does  not  prevent  a  court  from  adopting  such 
a  nomination,  where  no  superior  claimant  petitions  for  the 
trust.^  The  putative  father  of  a  bastard  child  has  been  con- 
sidered a  proper  person  to  petition  for  a  probate  guardian,  as 
against  all  except  the  mother.^ 

^  Gardner  v.  Heyer,  2  Paige,  11;  *  A  general  limitation  to  a  woman's 

Bunn  t7.  Winthrop,  1  Johns.  Ch.  338 ;  fntnre  illegitimate  issne  is  against  good 

Harten  v.  Gibson,  4  Desaos.   139;   2  morals  and  public  policy.    Eingsley  v. 

Kent,  Com.  216;  Shearman  v.  Angel,  Broward,  19  Fla.  722. 

BaiL  Eq.  351 ;  Collins  v.  Hoxie,  9  Paige,  ^  Sleeman  v.  Wilson,  L.  R.  IS  £q. 

88.    Illegitimate  children  cannot  take  36.    Guardians  are  of  course  appointed 

under  a  trust  limited  to  "  lawfully  be-  on  occasion  for  iUegitimate  minors,  as 

gotten  children."     Edwards's  Appeal,  for  instance  in  case  such  a  child  has 

108  Fenn.  St.  238.    But  "  heirs  "  lim-  a  legacy.    Johns  v.  Emmett,  62  Ind.  533. 

ited  to  "  children  "  may  include  illegiti-  Or  becomes  an  orphan.    46  N.  J.  £q. 

mate  children  under  a  fair  construction.  521 . 

HoweU  V.  Tyler,  91  N.  C.207.    See  also  ^  Ramsay  v.  Thompson,  71  Md.  315. 

King  V.  Daris,  76.  142.  Where  "  a  testamentary  guardian  "  is 

^  Knye  v.  Moore,  5  Harr.  &  Johns,  simply   a   trustee   for  some    purpose, 

10.    As  to  legacies  and  devises  to  iUe-  appointment  has  been  made.    147  Penn. 

gitimate  children  under  American  laws,  St.  85. 

see  4  Kent,  Com.  413,  414,  and  cases  ^  Pote's  Appeal,  106  Penn.  St.  574. 
cited;  Hughes  v.  Knowlton,  37  Conn. 
429. 
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PART  IV. 


GUARDIAN  AND  WARD, 


CHAPTER  L 


OF  GUARDIANS  IN  GENERAL  ;  THE  SEVERAL  KINDS. 

§  283.  Guardianship  Defined;  Applied  to  Person  and  Estate. 
—  The  guardian  is  a  person  intrusted  by  law  with  the  interests 
of  another,  whose  youth,  inexperience,  mental  weakness,  and 
feebleness  of  will  disqualify  him  from  acting  for  himself  in  the 
ordinary  affairs  of  life,  and  who  is  hence  known  as  the  ward. 

Guardianship  usually  applies  to  minor  children ;  and  in  this 
sense  the  guardian  may  be  either  their  natural  protector,  whose 
authority  is  founded  upon  universal  law,  or  some  person  duly 
chosen  to  act  on  their  behalf.  Thus,  the  father  (and  sometimes 
the  mother)  exercises  the  right  of  custody  and  nurture  as  the 
child's  natural  guardian ;  while,  if  the  parents  are  dead,  some 
one  must  be  selected  to  supply  their  place.  And  since  the 
parental  control  does  not  extend  to  the  estate  of  a  minor,  the 
appointment  of  a  guardian  may  be  both  necessary  and  proper, 
when  property  becomes  vested  in  a  child  under  age.  Guardian- 
ship applies  also  at  the  present  day  to  idiots,  lunatics,  spend- 
thrifts, and  the  like ;  and  the  guardian  of  such  person  derives 
his  authority  from  statute  law  and  a  special  appointment.  This 
guardian  is  sometimes  designated  as  the  committee. 

The  law  of  guardianship  is  most  naturally  divided  into  guar- 
dianship of  the  person,  and  guardianship  of  the  estate.  Guar- 
dianship of  the  person  is  a  relation  essentially  the  same  as  that 
of  parent  and  child,  though  not  without  some  important  dififer- 
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ences,  as  we  shall  see  hereafter.  Hence  the  guardian  has  been 
called  "  a  temporary  parent."  ^  Guardianship  of  the  estate  bears 
a  closer  resemblance  to  trusteeship ;  guardians  and  trustees  be- 
ing alike  bound  to  manage  estates  with  fidelity  and  care,  under 
the  supervision  and  direction  of  the  chancery  courts.  The  same 
person  is  often  guardian  of  both  the  person  and  estate  of  the 
ward ;  but  not  necessarily,  for  these  may  be  kept  distinct.  So, 
too,  there  may  be  joint  guardians,  as  in  other  trusts. 

§  284.  Classification  of  Ouardians  in  England ;  Obsolete  Spe- 
cies. —  The  law  of  guardianship,  in  England,  is  one  of  irregular 
growth.  Guardians,  until  chancery  jurisprudence  became  fully 
developed,  were  recognized  only  for  certain  limited  purposes. 
Their  powers  were  restricted,  and  new  classes  were  created  from 
time  to  time,  as  the  exigency  arose.  One  species  of  guardian- 
ship would  fall  into  disuse  and  another  spring  up  in  its  place. 
Hence  it  is  found  difficult  to  attempt  a  classification,  or  reduce 
the  general  authority  of  guardians  to  a  definite  system.  A  re- 
cent English  text- writer  enumerates  no  less  tlian  eleven  differ^ 
ent  kinds  of  guardians,  many  of  which  are  obsolete,  and  others 
of  merely  local  application.^  Among  them  may  be  mentioned 
guardianship  in  chivalry,  an  incident  of  the  feudal  tenure,  more 
in  the  nature  of  a  hardship  than  a  privilege,  so  far  as  the  ward 
was  concerned,  which  was  finally  abolished  in  the  time  of 
Charles  II.;  guardianship  hy  special  custom,  which  was  con- 
fined to  London  and  certain  other  localities,  and  appears  to 
exist  no  longer ;  guardianship  hy  appointment  of  the  spiritual 
courts,  traces  of  which  still  exist  in  the  appointment  of  adminis- 
trators durante  minors  a^tate  ;  guardianship  hy  prerogative,  appli- 
cable only  to  the  royal  family ;  and  guardianship  hy  election  of 
the  infatd,  which  appears  to  us  more  properly  considered  at  this 
day  in  connection  with  the  appointment  of  chancery  guardians. 
But  guardianship  hy  nature  and  nurture^  guardianship  in  socage^ 

1  1  Bl.  Com.  460;  2  Kent,  Com.  220.         a  Macphers.  Inf.  2  et  seq.,  to  which 

A  money  corporation  may  be  guardian  the  reader  is  referred  for  a  full  account 

in  modem    times,    under    appropriate  of  these  kinds  of  guardianship,  indud- 

statutes,  notwithstanding  the   ancient  ing  guardianship  under  Stat.  4  &  5  P. 

objections  of  a  want  of  conscience  or  of  &  M.  c.  8,  alluded  to  in  I  Bl.  Com.  461, 

parental  feelings.  40  Minn.  7 ;  42  Mich,  and  repealed  by  9  Geo.  IV.  c  81.    See 

528 ;  §  300.  also  1  BL  Com.  461,  and  Harg.  notes. 
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testamentary  guardianship,  and  chancery  gtbardianship,  require 
special  consideration,  and  these  will  be  taken  up  in  order. 

§  285.  Engliih  Doctrine ;  Guardianship  by  Nature  and  Nurture. 
—  Guardianship  by  nature  and  nurture  denotes  hardly  more  or 
less  than  the  natural  right  of  parents  to  the  care  and  custody  of 
their  children.  It  has  been  usual  to  treat  of  guardians  by  nature 
as  distinct  from  guardians  by  nurture ;  but  in  reality  the  latter 
constitute,  for  practical  purposes,  only  a  species  of  the  former. 
Mr.  Macpherson  considers  them  together,  and  doubts  whether 
guardianship  by  nature,  as  known  in  the  old  law,  has  existed 
since  the  time  of  Charles  II.,  when  feudal  tenures  were  abol- 

« 

ished  ;  for  it  appeal's  to  have  originated  in  the  practice  of  sell^ 
ing  the  marriage  of  the  heir.^ 

Guardianship  by  nature  and  nurture  belongs  exclusively  to 
the  parents  :  first,  to  the  father,  and,  on  his  death,  to  the  mother. 
The  father's  right  was  formerly  preferred  to  the  mother's  in  all 
cases ;  while  the  modem  tendency  is  otherwise.  The  office  of 
natural  guardian  lasted  during  the  minority  of  the  child ;  but 
guardianship  by  nurture  ceased  when  he  attained  the  age  of 
fourteen.  So  guardianship  by  nature  applied  to  the  heir  appar- 
ent or  presumptive,  and  guardianship  by  nurture  to  the  other 
children.  Guardianship  by  nature  was  something  higher  than 
guardianship  by  nurture.^  But  it  is,  nevertheless,  clear  that 
the  father  has  a  right,  recognized  by  general  law,  to  the  cus- 
tody of  all  his  children,  not  only  during  the  period  of  nurture, 
but  until  the  age  of  majority.  So,  too,  the  mother,  if  not  super- 
seded by  the  infant's  election  at  fourteen,  or  by  the  appointment 
of  a  new  guardian,  has,  in  the  absence  of  a  father,  the  legitimate 
care  of  the  child  for  the  same  period.* 

The  authority  of  such  guardians  extends  only  to  the  ward's 
person.     They  have  no  right  to  intermeddle  with  his  property, 
Blackstone  says  that,  if  an  estate  be  left  to  an  infant,  the  father 

1  Macphew.  Inf.  52,  58.    See  also  1         *  1  Bl.  Com.  461,  and  Harg.  Botes; 

Bl.  Com.  461.  and  Harg.  notea  1  &  3  ;  2  Kent,  Com.  220,  221 ;  Hyde  v.  Stone, 

2  Kent,  Com.  220,  221.  7  Wend.  354;  Kline  v.  Beebe,  6  Conn. 

8  1  Bl.  Com.  461,  and  Harg.  notes;  494;  Fonda  v.  Van  Home,  15  Wend. 

2  Kent,  Com.  220,  221.  631.     And  see  WaU  i?.  Stan  wick,  84 

«  Macphere.    Inf.    61,    65;    supra,  Ch.  D.  763,  as  to  liability  for  rents  and 

§§  245,  252.  profits  of  land. 
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is,  by  cominon  law,  the  guardian,  and  must  account  to  his  child 
for  the  profits.  But  this  is  only  because  the  law  holds  him  and 
all  others  responsible  as  a  qif^si  guardian ;  and  it  is  well  settled 
at  the  present  day,  that  if  a  child  becomes  vested  with  property 
during  his  father's  lifetime,  there  is  no  one  strictly  authorized  to 
take  it  until  a  guardian  has  been  duly  appointed. 

Guardianship  by  nature  and  nurture  is  inferior  to  guardian- 
ship in  socage;  and  it  yields  to  every  kind  of  guardianship 
which  exists  by  strict  appointment,  so  far  as  the  ward's  prop- 
erty is  concerned,  though  not  necessarily  as  to  his  person. 

§  286.  TingHwh  Doctrine;  Ghiardiansbip  in  Socage.  —  Guar- 
dianship in  socage  arises,  at  common  law,  whenever  an  infant 
under  fourteen  acquires  title  to  real  estate ;  the  chief  object  of 
the  trust  being  the  protection  of  such  property  and  the  instruc- 
tion of  the  young  heir  in  the  pursuit  of  agriculture.^  It  applies 
only  when  the  infant  inherits  land,  and  cannot  exist  if  his  es- 
tate be  merely  personal  His  title,  too,  must  be  legal  and 
not  merely  equitable  ;  hence  it  would  seem  that  there  cannot  be 
a  guardian  in  socage  where  the  interest  of  the  ward  is  only  re- 
versionary.* This  species  of  guardianship  was  anciently  assign- 
able, so  far  at  least  as  the  custody  of  the  infant  was  concerned ; 
but  by  the  doctrine  and  practice  of  later  times  it  became 
regarded  as  a  strictly  personal  trust,  neither  transmissible  by 
succession,  nor  devisable,  nor  assignable.^ 

The  duty  of  the  guardian  in  socage  is  to  take  possession  of 
the  heir^s  person  and  real  estate,  to  receive  the  rents  and  profits 
until  the  heir  reaches  the  age  of  fourteen,  to  keep  his  evidences 
of  title  safely,  and  to  bring  him  up  welL*  His  powers  are  com- 
mensurate with  his  duties.  He  acquires  by  virtue  of  his  office 
an  actual  estate  in  the  ward's  land,  though  not  to  his  own  use  ;^ 
he  may  gain  a  settlement  by  actual  residence  upon  it ;  ^  and  he 
can  grant  leases  terminable,  and  perhaps  even  void,  when  the 

1  1  BL  Com.  461,  and  Harg.  n.;  2         «  Co.  Litt  89;  Macphera.  Inf.  28. 
Kent,  Com.  220 ;  Dagley  v,  Tolferrj,  1         <^  Plowd.   c.    293  ;    Macphen.    Inf. 

P.  Wms.  285.  28 ;  Rex  v.  Sutton,  3  Ad.  &  EL  597. 

>  Macphen.  Inf.  19 ;  2  BL  Com.  88.         •  Rex  o.  Oaklej,  10  East,  491 ;  Mao- 

*  Hacphers.  Inf.  20  et  seq. ;  2  Bl.  phers.  Inf.  28. 
Com.  461,  and  Harg.  n. ;  2  Kent,  Com. 
223. 
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ward  reaches  the  age  of  fourteen.^  A  guardian  in  socage  cannot 
be  removed  from  office,  but  the  ward  may  supersede  him,  at  this 
age,  by  a  guardian  of  his  own  choice.^ 

Guardianship  in  socage  has  been  said  to  extend  to  the  heir's 
personal  property ;  but  there  is  insufficient  legal  authority  for  such 
a  supposition,  though  it  is  likely  that  the  farm-stock  and  house- 
hold chattels  of  the  ward  were  included ;  and  when  this  guardian- 
ship was  common,  personal  property  consisted  of  little  else.^ 

One  peculiarity  of  this  guardianship  was  that  the  trust  be- 
longed only  to  such  next  of  blood  to  the  child  as  could  not 
possibly  inherit,  and  it  devolved  upon  him  without  appoint- 
ment ;  the  common  law,  with  a  characteristic  distrust  of  human 
nature,  deeming  it  imprudent  to  confide  the  child's  interests  to 
one  who  expected  the  succession.  For,  as  Fortescue  and  Sir 
Edward  Coke  affirmed,  to  commit  the  custody  of  the  infant  to 
such  a  person  was  like  giving  up  a  lamb  to  a  wolf  to  be  de- 
voured.^ Guardianship  in  socage  has  passed  into  disuse,  though 
it  cannot  be  said  to  have  been  actually  abolished. 

§  287.  BngUsh  Doctrine  ;  TeBtamentary  OuardianBhip.  —  Tes- 
tamentary guardianship  was  instituted  by  the  statute  of  12 
Car.  II.  c.  24,  and  for  this  reason  testamentary  guardians  are 
sometimes  called  statute  guardians.^  This  statute  provided  that 
any  father,  whether  an  infant  or  of  full  age,  might,  by  deed 
executed  in  his  lifetime,  or  by  his  last  will  and  testament,  dis- 
pose of  the  custody  and  tuition  of  his  child,  either  born  or 
unborn,  to  any  person  or  persons  in  possession  or  remainder, 
other  than  popish  recusants ;  such  custody  to  last  till  the  child 
attained  the  age  of  twenty-one,  or  for  any  less  period,  and  to 
comprehend,  meantime,  the  entire  management  of  his  estate, 
both  real  and  personal.  So  far  as  popish  recusants  are  con- 
cerned, tins  statute  has  since  been  modified ;  and  all  religious 
disabilities  as  to  the  office  are  now  removed ;  ®  and  since  the 

1  Bac.    Abr.    Leases,  i.    9;  1  Ld.         «  Co.Litt  88  5;  1  BL  Com.  462. 
Raym.  131 ;  Rex  v.  Sutton,  5  Nov.  &        ^  1  Bl.  Com.  462. 
M.  353 ;  Maq)hen.  Inf.  35,  36.  «  31  Geo.  III.  c.  32  ;  4  Mont.  &  C 

3  Co.  Litt.  89  a;  Macpben.  Inf.  41.  687;   Corbet  p.  Tottenham,   1   Ball  v. 

*  Macphers.  Inf.  31 ;  BedeU  v.  Con-  B.  69. 
stable,  Vangb.  185.    Bat  see  Harg.  n. 
67  to  Co.  Litt.  89. 
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statute  of  1  Vict  c.  26,  an  infant,  though  the  father,  cannot 
exercise  the  right  of  testamentary  appointment ;  otherwise,  the 
statute  remains  in  force.  Under  this  English  law  it  matters 
not  what  are  the  father's  religious  opinions.^  But  a  mother 
cannot  appoint,  nor  a  putative  father,  nor  a  person  in  loco 
parentis,'^ 

The  important  question  arises,  under  this  statute,  whether 
the  words  "by  deed  executed  in  his  lifetime"  permits  the 
father  to  dispose  of  his  children  by  any  instrument  not  testa- 
mentary he  may  see  fit  to  make.  Lord  Eldon  was  of  the 
opinion  that  he  could  not,  but  was  confined  to  a  testamentary 
instrument  in  the  form  of  a  deed,  which  cannot  operate  during 
life  and  may  be  revoked  at  pleasure ;  or  to  a  will.^  Such  is 
doubtless  the  English  law  at  the  present  day.^ 

Testamentary  guardianship  gives  the  custody  of  the  ward's 
person,  and  of  all  his  real  and  personal  estate ;  and  it  embraces 
not  only  such  property  as  comes  to  the  ward  through  descent, 
devise,  bequest,  or  inheritance  from  the  father,  but  all  that  he 
may  acquire  from  any  person  whomsoever,  and  whether  real  or 
personal.  This  shows  that  the  guardian's  interest  is  derived  not 
from  the  father,  but  from  the  law  itself,  for  the  father  could 
give  him  no  interest  over  that  which  was  never  his  own.* 

Besides  having  the  advantage  of  full  control  over  the  ward's 
entire  estate,  the  testamentary  guardian  stands  better  than  the 
guardian  in  socage,  inasmuch  as  his  power  lasts  until  the  ward 
reaches  his  majority,  unless  the  father  has  seen  fit  to  limit  his 
trust  to  a  less  period. 

Testamentary  guardianship,  as  now  understood,  was  unknown 
to  the  common  law.  Lord  Alvanley  said,  in  JSx  parte  Hchester: 
"  It  is  clear,  by  the  common  law,  a  man  could  not,  by  any  tes- 
tamentary disposition,  affect  either  his  land  or  the  guardianship 
of  his  children.    The  latter  appears  never  to  have  been  made 

^  ViUareal  v,  MelUsli,  2  Swanat.  538.         *  Macpherson  intimates  a  different 

3  Macphem.  lAf.  83;    1   Bl.  Com.  opinion.    See  Macphen.  Inf.  84;  Le- 

462,  Harg.  n. ;  Vaugh.  180 ;  8  Atk.  519 ;  cone  v.  Sheires,  1  Vera.  442.    And  see 

Bupra,  §{  245, 283.  Desribes  o.  WUmer.  69  Ala.  25 ;  1 299. 
'  Ex  parte  Earl  of  Bchester,  7  Vee.         *  Macphers.  Inf.  91.    See  alao  Gil^ 

367 ;  Earl  of  Shaftesbarj  v.  Ladj  Han-  liat  v.  Gilliat,  3  Phillim.  222. 

nam,  Finch  Rep.  323. 

462 


OH^P.  I.]  OUABDIAKS  IN  GENERAL.  §  288 

the  subject  of  testamentary  disposition  till  the  statute  12 
Charles  IV  ^  But  it  seems  probable,  from  some  expressions  of 
Lord  Coke,  that,  so  far  as  the  custody  of  the  ward's  person  was 
concerned,  though  not  as  to  his  lands,  testamentary  dispositions 
were  not  unknown  to  the  old  common  law,  and  that  this  testa- 
mentary guardian,  sometimes  confounded  with  the  guardian  for 
nurture,  had  the  care  of  the  child  until  he  reached  the  age  of 
fourteen,  with  power  to  dispose  of  his  chattels  * 

§  288.  TlngUsh  Dootrlne ;  Chancery  Ouardlanship.  —  Guardians 
by  appointment  of  a  court  of  equity,  or  chancery  guardianSy  as 
they  are  termed,  have,  within  the  last  century,  assumed  such 
importance  as  almost  to  supersede,  in  the  English  practice,  the 
other  kinds,  except  perhaps  the  testamentary  guardian.  The 
earliest  known  instance  of  such  an  appointment  occurred  in 
1696.^  Blackstone  speaks  of  the  practice  in  his  day  as  appli* 
cable  chiefly  to  guardians  with  lai^  estates,  who  sought  to 
indemnify  themselves  and  to  avoid  disagreeable  contests  with 
their  wards,  by  placing  themselves  under  the  direction  of  the 
court  of  chancery.^  The  origin  of  this  guardianship  is  obscure. 
Mr.  Hargrave  considered  it  an  act  of  usurpation  by  the  Lord 
Chancellor,  but  admitted  the  jurisdiction  to  have  been  fully 
established  in  his  time.'^  Fonblanque  warmly  controverts  the 
charge  of  usurpation,  claiming  that  the  jurisdiction  exercised 
by  the  court  of  chancery  over  infants  flows  from  its  general 
authority,  as  delegated  by  the  crown.^  This  latter  view  has 
met  with  the  best  judicial  approval;  for,  as  Lord  Hardwicke 
and  others  have  expressed  it,  the  State  must  place  somewhere 
a  superintending  power  over  those  who  cannot  take  care  of 
themselves;  and  hence  chancery  necessarily  acts,  representing 
the  sovereign  as  parens  patriceJ  From  the  peculiar  nature  and 
restrictions  of  the  other  kinds  of  guardianship,  many  orphans, 
whose  fathers  had  failed  to  appoint  a  testamentary  guardian  for 

1  7  Tee.  870.  •  S  Fonb.  Eq.  22S,  n.,  Sth  ed. ;   S 

«  Co.  Litt.  S7  6;  Co.  Cop.  §  23 ;  Mac-  Story,  Eq.  Jur.  §  1338. 

phen.  Inf.  68.  ^  Batler   v.   Freeman,  Ambl.   801. 

*  Case  of  Hampden.  See  Co.  Litt.  See  Lord  Thurlow,  in  Powell  v.  Cleaver, 
88  6,  Harg.  n.  2  Bro.  C.  C.  499 ;  Lord  Eldon,  in  De 

*  1  Bl.  Com.  463.  Bfannerille  v.  De  Manneville,  10  Vea 
ft  Co.  Litt.  89  a,  Harg.  n.  70.  52. 
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them,  would  be  otherwise  without  protection  either  of  person  or 
property.  Whatever  may  be  the  origin  of  the  jurisdiction  by 
virtue  of  which  courts  of  chancery  appoint  guardians  in  such 
cases,  the  right  of  making  such  appointments,  and  in  general  of 
controlling  the  persons  and  estates  of  minors,  has  long  been 
firmly  established,  and  cannot  at  this  day  be  shaken. 

An  infant  is  constituted  a  ward  in  chancery  whenever  any 
one  brings  him  in  as  party  plaintiff  or  defendant,  by  a  bill  ask* 
ing  the  directions  of  the  court  concerning  his  person  or  estate, 
or  the  administration  of  property  in  which  he  is  interested.* 
In  this  character  he  is  ti'eated  as  under  its  special  protection. 
Again,  a  petition  may  be  presented  for  the  appointment  of  a 
chancery  guardian,  alleging  that  the  infant  has  estate,  real  or 
personal  But  the  mere  appointment  of  a  guardian,  in  this  in- 
stance, will  not  make  him  a  ward  in  chancery.^  Where  a  suit 
is  pending,  the  court  appoints  a  guardian  of  the  person  only ;  in 
other  cases  a  guardian  of  tJie  person  and  estate.^  So  chancery 
win  appoint  a  guardian  on  petition,  where  testamentary  guar- 
dians decline  to  act ;  and,  if  necessary,  determine  on  petition  the 
right  of  a  guardian  already  appointed.^ 

As  to  the  general  jurisdiction  of  chancery  over  infants,  it  may 
be  observed  that  in  the  appointment  and  removal  of  guardiansi 
in  providing  suitable  maintenance,  in  awarding  custody  of  the 
person,  and  in  superintending  the  management  and  disposition 
of  estates,  the  chancery  court  wields  large  powers  for  the  benefit 
of  the  young  and  helpless.  This  jurisdiction,  being  clear  of 
technical  rules  and  dependent  upon  the  discretion  of  the  Chan- 
cellor, adapts  itself  far  more  readily  to  the  various  grades  of 
society,  the  intention  of  testators,  the  wants  and  wishes  of  the 
infants  themselves,  and  the  different  varieties  of  property,  than 
all  the  other  guardianships  combined.^  By  compelling  trust 
officers  to  give  security,  to  invest  under  its  direction,  and  to 
keep  regular  accounts,  the  court  exerts  a  wholesome  restraint 
on  the  ward's  behalf,  while  at  the  same  time  it  arms  the  guar- 
dian against  all  attacks  of  a  capricious  heir,  by  affording  its 
sanction  to  his  official  acts. 

1  Macphen.  Inf.  103 ;  Ambl.  302,  n.         '  lb.  105.  *  lb,  104. 

«  MiMsphers.  Inf.  104.  »  l  BL  Com.  468,  Harg.  n. 
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Chancery  guardians  are,  in  general,  only  appointed  where 
there  is  property ;  but  this  is  because  guardianship  can  scarcely 
be  necessary  otherwise.  Chancery,  as  Lord  Eldon  observed, 
cannot  take  on  itself  the  maintenance  of  all  the  children  in  the 
kingdom.^  Hence  persons  desiring  to  call  in  the  authority  of 
the  court  for  the  protection  of  an  infant  sometimes  resort  to  the 
expedient  of  settling  a  sum  of  money  upon  him.^  The  great 
objection  to  chancery  guardianship  is  its  expense;  and  the 
lavish  outlay  of  money  which  becomes  requisite  at  every  step 
renders  the  practical  benefit  to  the  minor  often  questionable. 
Less  cumbrous  machinery  would  remedy  this  evil.  There  are 
some  English  statutes  relating  to  the  poor,  the  employment  of 
apprentices,  and  the  like,  which,  in  connection  with  the  writ  of 
habeas  corpus,  are  designed  to  supersede,  in  a  measure,  the  neces- 
sity of  personal  guardianship,  for  those  who  are  without  property 
and  yet  need  protection.* 

§  289.  English  Doctrine ;  Onardianship  by  Electiou  of  Infant. 
—  Guardianship  by  election  of  the  infant  deserves  a  passing 
notice.  We  have  seen  that  the  infant  in  socage  had  the  right 
of  choosing  a  guardian  at  the  age  of  fourteen.  This  age  was 
recognized  also  as  the  limit  to  guardianship  by  nurture ;  the 
law  choosing  to  yield  somewhat  to  the  ward's  discretion  thence- 
forth.* The  socage  ward  might  therefore,  if  he  had  no  testa^- 
mentary  guardian,  choose  one  to  act  on  his  behalf  until  majority,, 
by  executing  a  deed  for  that  purpose.  But  little  is  really  known 
on  this  subject,  and  the  instances  mentioned  in  the  books  are 
exceedingly  rare.^  Blackstone  again,  speaking  of  guardians  for 
nurture,  adds  that,  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  infant's 

1  Welleslej  v.  Dnke  of  Beaufort,  infants  who  are  not  wards  of  the  court 
2  Rdss.  21.  and  have  no  property ;  bat  it  is  limited 
^  Macphers.  Inf.  103.  to  the   appointment  and   removal  of 
Though  doubts  were  formerly  enter-  guardians,   and   does   not    extend   to 
tained,  it  appears  clear  that  English  schemes  for  their  maintenance  or  eda>- 
chancery  could  exercise  some  very  lim-  cation.    McGrath  Re^  [1893]  1  Ch.  143. 
ited  interference  over  the  guardians  of  *  1  61.  Com.  463,  Harg.  n.,  and  acts- 
children  who  had  no  property.   Spence  there  enumerated. 
Re,  2  Ph.  247  ;  Scanlan  Re,  40  Ch.  D.  *  Supra,  §  285. 
200.    By  virtue  of  this  power,  aided  by  >  Co.  Litt.  88  b,  Harg.  n.  16;  Mao- 
the  new  act  of  1886  (49  &  50  Vict.  c.  27),  phers.  Inf.  77. 
chancery  has  now  a  jurisdiction  over 
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personal  estate,  and  to  provide  for  his  maintenance  and  educa- 
tion.^ The  practice  in  the  spiritual  court  was  to  permit  the 
minor,  when  of  suitable  age,  to  nominate  his  guardian,  subject 
to  its  approval  This  was  but  a  limited  privilege^  after  all, 
though  it  seems  to  have  been  granted  to  all  children  between 
seven  and  twenty-one.^  It  is  manifestly  different  from  the 
right  of  election  allowed  the  socage  ward.  The  authority  of 
spiritual  courts  to  appoint  a  guardian  of  the  person  and  estate 
was  emphatically  denied  by  Lord  Hardwicke,  and  chancery 
afterwards  took  this  guardianship  completely  into  its  own  keep- 
ing. The  infant,  above  the  age  of  fourteen,  is  still  permitted 
to  nominate  his  guardian  before  the  court  of  chancery;  but 
his  nomination  does  not  supersede  the  authority  of  the  court, 
whether  he  be  a  eocage  ward  or  not.'  Guardianship  by  elec- 
tion of  the  infant  has  thus  become  a  misnomer,  for  he  does  not 
absolutely  elect 

§  290.  Claasification  of  Okiardiana  of  Iffinon  in  the  United 
States  ;  Nature  and  Nurture,  Socage,  and  Testamentary.  —  Guar- 
dianship in  the  United  States  differs  considerably  &om  guar- 
dianship in  England.  Here  the  whole  subject  is  controlled  in 
a  great  measure  by  local  statutes.  There  are  fewer  kinds  of 
guardians  found  in  American  practice,  though  some  of  the  more 
important  classes  are  recognized  to  a  limited  extent.  Thus 
guardianship  by  nature  and  nurture,  or  the  parental  right  of 
custody,  prevails  in  most  of  the  States  with  the  restraints  upon 
meddling  with  a  child's  property  already  noticed.*  But  as  all 
children,  male  and^  female,  inherit  alike  with  us,  guardianship 
by  nurture  is  not  here  so  clearly  distinguished  &om  guardian- 
ship by  nature,  as  in  the  English  practice.^ 

Guardianship  in  socage  was  never  common  in  the  United 

^  I  Bl.  Com.  461.  the  quasi  gnardian's  liabUitj.    Bedford 

3  Fitzgib.  164;  Co.  Litt.  88  &,  Harg.  v.  Bedford,  136  m  354. 

»•  16.  fi  2  Kent,  Com.  221 ;  Reeve,  Dom. 

«  Co.  Litt.  88  6,  Harg.  n.  16 ;  Hughes  Rel.    815;    Macready    ».    Wilcox,  33 

r.  Science,  3  Atk.  631;  Macphen.  luf.  Conn.  321.     That  the  grandfather  or 

74,  78.  grandmother,  when  the  next  of  kin, 

*  Supra,  §§  255,  285.    But  here  as  may,  on  the  death  of  father  or  mother, 

in    England,  intermeddling  with  the  be  guardian  by  nature,  see  Darden  r. 

ward's  property  Bubjects  the  parent  to  Wyatt,  15  Oa.  414;  Lamar  v.  Micon, 

114U.  8.218,222. 
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States.  But  traces  of  its  existence  are  to  be  found  in  New  York 
and  New  Jersey.  Thus,  in  1809,  a  guardian  in  socage,  in  New 
York,  was  permitted  to  bring  trespass  and  ejectment.^  This 
species  of  guardianship  is  now  almost  wholly  superseded.  In 
fact,  it  could  seldom  have  arisen,  since  half-blood  and  whole- 
blood  relatives  in  this  country  inherit  alike  ;  so  that  a  blood  re- 
lation who  cannot  possibly  inherit  could  rarely  be  found,  to 
assume  the  duties  of  the  office.^  A  father  who  holds  lands  for 
life,  with  the  remainder  vested  in  his  children,  cannot  be  their 
guardian  in  socage.^  And  the  lease  of  his  ward's  lands  by  any 
such  guardian  may  be  defeated  by  the  appointment  of  an- 
other guardian,  pursuant  to  the  statute,  who  elects  to  avoid  it.^ 
The  powers  and  duties  of  the  guardian  in  socage,  where  recog- 
nized in  this  country,  have  been  limited  to  the  ward's  real  estate 
and  the  personalty  connected  therewith,  such  as  animals  and 
farm  implements,  and  do  not  extend  to  the  ward's  general  per- 
sonal property;*  and  all  such  rights  are  superseded  by  those  of 
an  ordinary  legal  guardian.® 

We  have  testamentary  guardians,  with  essentially  the  same 
powers  and  duties  as  in  England.  The  statute  of  12  Charles  II. 
has  been  enacted  in  most  of  the  United  States,  with  the  lan- 
guage somewhat  changed.  No  religious  disabilities  are  imposed 
in  our  law.  But  while  some  States  follow  the  words  of  the 
ancient  statute  as  to  minor  fathers,  the  right  is  elsewhere  re- 
stricted to  such  as  are  competent  to  make  a  will ;  and  this  is  a 
preferable  expression.  For  precise  modifications  the  student 
should  consult  the  laws  of  his  own  State.  Some  statutes  use 
the  words  "  deed  or  will.*'  The  Ohio  statute  drops  the  word 
"  deed  "  altogether.  And  not  uncommonly  is  it  found  in  America 
that  testamentary  guardians  can  only  be  appointed  by  a  will 
executed  with  the  usual  solemnities.^ 

•  1  Byrne  v.  Van  Hoesen,  5  Johns.  66.  •  Graham  v.  Honghtalin,  1  Vroom, 

See  also  Jackson  v.  De  Walts,  7  Johns.  552. 

157.    The  widowed  mother  of  an  in-  *  Emerson  v.  Spicer,  46  N.  Y.  594. 

fant  who  owns  real  estate  is  in  this  *  Foley  t;.  Mutnal  Life  Co.  138  N.  Y. 

State   a   general   gnardian   with   the  S33.    Such,  too,  seems  to  hare  heen  the 

rights,  powers,  and  duties  of  a  gnardian  English  common  law.    §  286. 

in  socage.    Hynes  Re,  105  N.  Y.  560.  ^  Stimson,  §  1103. 

3  2  Kent,  Com.  222,  223;    Reeve,  7  See  2  Kent,  Com.  225,226;  Hoyt 

Dom  Bel.  315,  316.  v.  HeUen,  2  Edw.  Ch.  202;  Matter  of 
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The  right  of  testamentary  appointment  is  still  confined  to 
the  father  in  most  States.  But  an  Illinois  statute  permits  the 
mother,  if  not  remarried,  to  appoint  such  a  guardian,  provided 
no  appointment  was  previously  made  by  the  father.  In  New 
York,  the  consent  of  the  mother,  if  living,  was  lately  required 
to  a  testamentary  appointment  by  the  father ;  ^  a  provision  after- 
wards repealed.^  So,  too,  the  English  principle  prevails,  that 
the  testator  can  appoint  a  guardian  over  his  own  children  only ; 
the  right  extending,  however,  to  posthumous  offspring.  He 
cannot  appoint  guardians  for  other  children,  though  he  give 
them  his  property.'  But  where  a  statute  pi*ovides  that  a  child 
may  be  adopted  by  one  with  the  same  rights  as  if  the  offspring 
were  his  own,  it  seems  just  that  the  father,  thus  constituted, 
should  have  the  right  of  appointing  a  testamentary  guardian 
for  his  adopted  child,  just  the  same  as  for  other  children.^  A 
grandfather  has  no  right  to  appoint  a  testamentary  guardian.^ 

§  291.  American  Doctrine ;  Chancery  cmd  Probate  Gaardian- 
ship.  —  Chancery  guardianship  may  be  considered  as  adopted 

Fierce,  12  How.  Pr.  532 ;  Yanartsdalen  ^  Stat.  1871,  constmed  in  Fitzgerald 
V.  Vanartfldalen,  14  Penn.  St.  384 ;  v,  Fitzgerald,  31  N.  Y.  Snpr.  370. 
WardweU  v.  WardweU,  9  AUen,  618.  »  Brigham  v.  Wheeler,  8  Met.  127; 
In  New  York  the  father's  right  to  ap-  2  Kent,  Com.  225. 
point  a  testamentarj  guardian  is  de-  *  As  to  divorced  parents,  the  qnes- 
rived  excloaively  from  the  local  statute,  tion  of  testamentary  guardianship  is 
Thomson  v.  Thomson,  55  How.  (N.  Y.)  presented  under  a  new  aspect.  Where 
Pr.  494.  A  mother  has  no  power  to  a  mother  is  allowed  by  statute  or  other- 
appoint  unless  the  statute  is  explicit,  wise  to  dispose  of  the  guardianiship  of 
Ex  parte  Bell,  2  Tenn.  Ch.  27.  Even  her  minor  child,  hy  will,  she  is  assumed 
in  appointments  hy  "  deed,"  the  deed  to  have  been  the  survivor  of  her  hns- 
does  not  take  effect  until  the  parent's  band.  A  divorced  wife,  invested  with 
death,  and  the  guardian  named  must  the  custody  of  the  minor  child  by  order 
then  qualify  like  any  testamentary  of  court,  has  presumably,  as  such,  no 
guardian.  84  Cal.  592.  So,  too,  §  287.  real  right  to  appoint,  especially  if 
CoDcemingthe  testamentary  guardian-  divorced  for  her  fault.  McKinney  i;. 
ship  of  illegitimate  children,  see  §  282.  Noble,  37  Tex.  731.  Divorce,  it  would 
Such  an  intended  guardianship  is  some,  appear,  does  not  per  ae  take  away  the 
times  to  be  inferred,  or  the  contrary,  father's  power  to  appoint  a  testament- 
from  the  general  and  indirect  expres-  ary  guardian.  See  Hill  v.  Hill,  49  Md. 
sions  of  the  will.    §  299.  450,  where  custody  of  the  child  was 

See  New  York  statute  authorizing  given  to  the  father  with  a  right  of  ac- 

the  surviving  parent  to  appoint  a  testa-  cess  to  the  mother, 

mentary  guardian,  77  Hun,  201.  ^  Fullerton  v.  Jackson,  5  Johns.  Ch. 

^  N.  Y.  Stat.  1862,  c.  172.    And  see  278;  Ex  parte  Bell,  2  Tenn.  Ch.  327. 

Sackett's  Estate,  1  Tuck.  (N.  Y.  Surr.)  See  further,  as  to  the  appointment  of 

84.  testamentary  guardians,  c.  2,  post 
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to  some  extent  in  this  country.  The  supreme  courts  in  many 
States  have  now  full  chancery  powers,  as  in  England,  over  the 
persons  and  estates  of  infants ;  they  may  order  investments, 
decree  care  and  custody  of  the  person^  take  children  under  their 
protection  as  wards  of  the  court  in  certain  cases,  regulate  the 
conduct  of  guardians^  and  otherwise  exercise  the  important 
functions  which  vest  in  the  English  equity  courts.  But  Eng- 
lish chancery  jurisprudence  is  one  thing,  and  that  of  the  United 
States  another.  While  in  one  country  the  appointment,  re- 
moval, and  general  supervision  of  guardians  belong  immediately 
to  the  equity  courts,  in  the  other  a  special  tribunal  is  usually 
created  by  local  statute  for  such  matters.  It  is  this  special 
tribunal  —  somewhat  resembling  the  English  ecclesiastical  court 
—  which  alone  issues  letters  of  guardianship,  revokes  them,  and 
superintends  trust  accounts  in  the  first  instance.  The  guardians 
thus  chosen,  have,  in  general,  the  rights  and  duties  of  chancery 
guardians  of  the  person  and  estate. 

The  propriety  of  distinguishing  between  chancery  guardians 
and  those  appointed  by  the  special  courts  of  this  country  — 
whether  known  as  the  probate,  orphans',  ordinary's  or  surro- 
gate's court  —  is  obvious  when  the  origin  of  our  probate  juris- 
diction is  considered.  At  the  time  America  was  colonized, 
chancery  guardianship  was  unknown  in  England.  The  eccle- 
siastical or  spiritual  courts,  independent  of  all  temporal  author- 
ity, controlled  the  estates  of  orphans  and  their  deceased  parents- 
The  necessity  of  some  tribunal  with  probate  jurisdiction  was 
soon  apparent  to  our  ancestors;  but,  rejecting  the  idea  of  a 
church  establishment,  they  distributed  probate  and  equity 
powers  among  the  common-law  courts.  Their  judicial  system 
was  at  first  simple :  that  of  local  county  courts  with  a  supreme 
tribunal  of  appeal.  With  the  growth  of  population  came  a 
division  of  these  powers  in  the  inferior  courts.  New  county 
tribunals  were  erected  for  business  appertaining  to  estates  of 
the  dead,  testamentary  trusts,  and  the  care  of  orphans ;  a  blend- 
ing, as  it  were,  of  ecclesiastical  and  equity  functions.  The  old 
county  courts  were  left  to  their  common-law  jurisdiction,  while 
the  supreme  tribunal  retained  control  over  them  all,  exercising 
appellate  powers  in  common  law,  equity,  and  ecclesiastical  suits. 

469 


§  291  THE  DOMESTIC  RELATIONS.  [PABT  IV* 

Such,  in  a  word,  is  the  general  origin  of  guardianship  by  judi- 
cial appointment  in  this  country.^  While  the  English  chancery 
court  was  slowly  extending  its  rights  over  the  persons  and 
estates  of  infants,  another  system  was  in  process  of  growth  on 
this  side  of  the  water,  borrowing  from  English  law  as  occasion 
offered,  and  adapting  itself  to  the  increasing  wants  of  our  own 
community.  This  system,  fostered  doubtless  by  a  strong  preju- 
dice against  chancery  practice,  with  its  expensiveness  and  pro- 
lixity of  pleadings,  a  prejudice  widely  prevalent  during  the  last 
century,  especially  in  New  England,  spread  gradually  into  the 
New  States  and  Territories,  the  creature  of  statute  law  wherever 
it  went. 

Much  confusion  has  arisen  in  oxa  courts  wherever  this  dis- 
tinction has  not  been  kept  in  view.  The  law  of  guardianship  is 
often  discussed  as  though  we  inherited  the  English  chancery 
system,  when  in  truth  our  usual  practice  is  without  its  counter- 
part abroad.  The  only  American  text-writers  of  authority  on 
this  subject.  Reeve  and  Kent,  have  contributed  to  this  per- 
plexity. The  former  was  not  precise  in  his  classification.^  The 
latter  unwisely  confused  American  and  English  appointments, 
applying  the  term  chancery  guardia'as  to  both.*  But  the  courts 
have  sometimes  perceived  the  necessity  of  a  separate  name  for 
guardians  appointed  by  courts  of  probate  jurisdiction.  Accord- 
ingly, they  have  been  called  guardians  of  the  person  and  estate  ;  * 
but  this  name  is  quite  as  appropriate  to  others.  So,  too,  they 
are  designated  as  statute  gtmrdians;  but  there  are  statute  mod- 
ifications applied  to  all  kinds  of  guardians,  and  besides,  this 
name  was  long  ago  bestowed  by  English  writers  upon  testamenr 
tary  guardians?  We  shall  apply,  then,  in  these  pages,  for  want 
of  something  better,  the  distinguishing  term  probate  guardians, 
this  being  suflSciently  precise  and  suggestive;  though  it  is 
admitted  that  the  appointing  power  is  not  lodged  in  tribunals 
styled  probate  courts  in  every  State,  nor  necessarily  separated 
from  courts  exercising  common-law  functions. 

1  See  Smith  (Mass.),  Prob.  Fract.         *  See   Arthur's    Appeal,    1    Grant 
1-5 ;  9  Mackey  (Dist.  CoL),  134.  (Penn.),  55. 

2  Reeve,  Dom.  Rel.  811.  *  See  supra,  §  287. 
'  2  Kent,  Com.  226. 
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§  292.  GnarcUanahip  by  the  Civil  Law.  —  Bj  the  civil  law, 
minority  was  divided  into  two  distinct  periods  :  the  first  lasting 
until  the  age  of  puberty,  fourteen  in  males,  and  twelve  in 
females ;  the  second  continuing  from  that  time  until  majority. 
During  the  first  period  the  guardian  was  called  tutor,  and  the 
children  pupils.  During  the  second  period  the  guardian  was 
called  curator,  and  the  children  minors;  the  curcUor  being 
appointed  with  special  reference  to  the  management  of  prop- 
erty.^ The  same  general  divisions  are  to  be  found  in  the  law 
of  continental  Europe  at  the  present  day»  though  modified 
somewhat  by  custom;  abo  in  Scotland;^  also  in  Louisiana, 
and  other  parts  of  this  coimtry,  which  were  formerly  under 
French  and  Spanish  dominion.  But  the  term  curator  is  in 
some  codes  applied  to  the  guardian  of  the  estate  of  the  ward  as 
distinguished  from  the  guardian  of  the  person.^  So  the  civil 
law  recognized  three  kinds  of  guardianship :  tutela  testameTUaria, 
conferred  by  testament ;  legitima,  by  the  law  itself ;  dativa,  by 
the  authority  of  the  judge.^  These  divisions  have  their  cor- 
responding analogies  in  English  and  American  law ;  since  we 
may  place  testamentary  guardians  in  the  first  class,  socage  and 
natural  guardians  in  the  second,  and  chancery  and  probate 
guardians  in  the  third. 

§  293.  Guardians  of  Idlota,  Lonatica,  Spendthrifta,  &o. — The  dif- 
ferent kinds  of  guardianship  for  minors  having  been  considered, 
we  proceed  to  speak  briefly  of  guardians  for  idiots,  lunatics,  and 
spendthrifts,  though  this  subject  comes  hardly  within  our  scope. 
Under  the  king's  sign-manual,  the  Lord  Chancellor  was  invested 
with  jurisdiction  over  the  persons  and  estates  of  insane  persons. 
For  this  reason  did  chancery  claim  authority  ;  not  by  virtue  of 
the  king's  prerogative  as  parens  patrice  ;  for  idiots  and  lunatics, 
it  is  said,  were  not  under  the  protection  of  the  sovereign  until 
the  time  of  Edward  II.*  Lunatic  asylums  are  provided  by  law, 
and  regulated  from  time  to  tima    For  legally  determining  the 


^  Story,  Confl.  Laws,  §  493 ;  3  Bulge,         *  Co.  Cop.  §  23 ;  Macphers.  Inf.  573 ; 

Col.  &  For.  Laws,  930, 1001-1014.  3  Surge,  Col.  &  For.  Laws.  931. 

>  Fraser,  Gaardian  &  Ward,  145.  »  2  Storj,  Eq.  Juris.  §§  1335, 1336  ; 

'2    Kent,  Com.   224;    Duncan   v.  1  BL  Com.  303;  3  F.  Wma.  108. 
Crook,  49  Mo.  116. 

471 


§  293 


THE  DOMESTIC   BELATIONS. 


[part  IV. 


question  of  insanity  in  any  case,  chancery  grants  a  commission 
in  the  nature  of  a  writ,  directed  to  masters  in  lunacy ;  and  if 
the  subject  be  found  non  cmnpos,  the  court  commits  his  person, 
together  with  a  suitable  allowance  for  his  maintenance,  to  some 
person  who  is  then  called  his  commUtee?-  Blackstone  states 
that  the  rule  in  his  day  was  to  refuse  this  guardianship  to  the 
lunatic's  next  of  kin,  '*  because  it  is  his  interest  that  the  party 
should  die;''  but  this  rule  has  long  been  disregarded  in  prac- 
tice.^ The  committee  manages  his  ward's  estate,  much  the 
same  as  other  guardians,  being  held  to  a  strict  account  to  the 
court  of  chancery,  and  to  the  ward,  if  he  recovers,  or  otherwise  to 
his  personal  representatives  after  his  death.  There  are  receivers 
appointed,  with  a  salary,  in  case  others  refuse  to  act ;  but  such 
officer  is  considered  as  a  committee  and  gives  proper  security.^ 
Guardians  of  insane  persons  are  appointed  in  this  country; 
but  in  general  by  the  courts  exercising  jurisdiction  in  case  of 
minors,  which  derive  also  their  authority  from  local  statutes.^ 
The  civil  law  likewise  assigned  tutors  and  curators  to  such 
persons.* 

Guardianship  for  spendthrifts  was  something  recognized  by 
the  civil  law.  Where  a  man  by  notorious  prodigality  was  in 
danger  of  wasting  his  estate,  he  was  looked  upon  as  non  compos* 
and  committed  to  the  care  of  curators  or  tutors  by  the  praetor.^ 
And  by  the  laws  of  Solon,  such  persons  were  branded  with 
perpetual  infamyJ  Such  guardianship  is,  however,  unknown 
in  England,  and  Blackstone  considered  it  unsuitable  to  the 
genius  of  a  free  nation.^  It  has  nevertheless  been  introduced 
into  several  of  the  United  States.^    Being  the  creature  of  stat- 


^  1  Bl.  Com.  306.  See  Lnnacy  Reg- 
ulation Act  1853.  16  &  17  Vict,  c  70. 

2  Ex  parte  Cockayne,  7  Ves.  591. 

s  I  Bl.  Com.  306.  See  Ex  parte 
Warren,  10  Vea.  622. 

«  SeeU.  S.  Dig.  "Idiotfl  and  Luna- 
tics; "  Shroyer  «.  Richmond,  16  Ohio 
St.  455;  Angell  v.  Probate  Conrt,  11 
R.  I.  187.  Where  one  is  incapable  to 
manage  his  own  estate  becanse  of  men- 
tal unsoanduess,  the  appointment  is 
generally  authorized  without  reference 

472 


to  the  cause  of  such  unsoundness. 
Robertson  t*.  Lyon,  24  S.  C.  266; 
Barbo  v.  Rider,  67  Wis.  598;  108  Ind. 
545.  The  general  guardian's  right  is 
subject  to  the  superior  right  of  the 
State  to  put  the  ward  into  an  asylum. 
17  R.  L  37. 

*  1  Bl.  Com.  306. 

«  Ff.  27,  10,  6,  16. 

7  Potter,  Antiq.  b.  1,  c.  26. 

«  1  Bl.  Com.  306. 

^  See  Mass.  Gen.  Sts.  c  109,  §§  8,  9 
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ute  law,  the  rights  and  powers  of  such  a  guardian,  and  the 
method  of  appointment  are  strictly  construed. 

§  294.  Guardiana  of  Manied  Women.  —  The  modern  statutes 
relating  to  married  women  in  this  country  have  rendered  some 
special  provisions  necessary  for  their  benefit.  While  their  hus- 
bands had  the  full  enjoyment  of  their  property,  no  guardian 
was  necessary,  and  the  main  object  of  these  statutes  seems  to 
be  to  provide  a  suitable  trustee  of  the  estate,  in  case  a  minor  or 
insane  wife  is  abandoned  by  her  husband,  or  he  is  likewise 
mentally  unfitted  for  the  trust.  Such  statutes  are  to  be  strictly 
construed  as  in  derogation  of  the  common  law.^ 

§  295.  Special  Guardians ;  Miscellaneous  Trusts.  —  Besides 
guardians  with  general  powers,  there  are  guardians  created  by 
law  for  special  purposes.  Such  are  guardians  under  the  Eng- 
lish Marriage  Act,  appointed  for  giving  formal  consent  to  the 
marriage  of  a  minor,  and  guardians  to  release  dower  and  home- 
stead rights  of  insane  married  women.  All  such  guardians 
derive  their  sole  authority  from  statutes,  and,  having  performed 
the  duty  prescribed,  they  have  no  further  concern  with  the 
ward.  Nor  do  they  act  except  in  default  of  a  general  guardian. 
There  are  also  public  officers  appointed  for  charitable  purposes 
on  behalf  of  the  State,  sometimes  known  as  guardians,  —  such  as 
guardians  of  the  poor;  but,  except  for  this  appellation,  they 
have  no  connection  whatever  with  our  subject.*  Special  guar- 
dians, too,  are  found  under  some  statutes,  their  rights  and  duties 
being  merely  temporary,  pending  some  controversy  over  the 
appointment  of  a  general  guardian ;  just  as  special  administra- 
tors are  sometimes  appointed  in  a  case  of  emergency,  and  where 
the  appointment  of  the  general  administrator  is  necessarily 
delayed.' 

§  296.  Guardian  ad  Utem  and  Next  Friend.  —  Finally,  there 
is  the  guardian  ad  litem,  who  is  simply  a  guardian  for  a  special 
purpose ;  being  one  chosen  to  represent  the  ward  in  legal  pro- 


1  Smith,  Prob.  Pract.  87 ;  Schonler,  Swartwoat    v.    Oaks,    52   Barb.    622 ; 

Has.  ft  Wife,  Appendix.  Brown  v.  SneU,  57  N.  Y.  286 ;  Bond  v, 

^  See  Macphers.  Inf.  164;    Smith,  Dillard,  50  Tex.  302.    And  eee  In  re 

Prob.  Pract.  87.  Fortter,  31  La.  Ann.  50. 

*  Campan  v,  Shaw,  15  Mich.  226 ; 
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ceedings  to  which  he  is  a  party  defendant,  and  where  he  has  no 
general  guardian  to  appear  on  his  behalf.  Where  the  ward  is 
plaintiff  he  appears  by  next  friend.  In  either  instance  the 
father's  natural  right  is  respected.^  The  powers  and  duties  of 
guardians  ad  litem  are  similar  in  England  and  the  United 
States.2 


CHAPTER  IL 

APPOINTMENT  OF  GUARDIANS. 

§  297.  Appointment  of  Onardiana  over  Infonta  in  Oeneral.  — 

Guardians  derive  their  authority  either  from  the  law  or  a  special 
appointment  And  all  guardians  of  infants  specially  appointed 
must  be  appointed  by  the  infant's  parent ;  or  by  the  infant  him* 
self;  or  by  a  court  of  competent  jurisdiction. 

§  298.  Ghiardiana  under  Authority  of  the  Law.  —  Guardians 
by  nature  and  nurture  act  under  authority  of  the  law,  which 
designates,  first,  the  father;  and,  after  his  death,  the  mother. 
These  are  the  only  natural  guardians  possible.^  It  has  been 
said  that  the  infant's  next  of  kin  succeed  to  the  natural  guar- 
dianship when  both  parents  are  dead.^  This  cannot  be  correct 
according  to  the  sense  of  the  term  as  used  at  this  day.  The 
mother  is  considered  the  natural  guardian  of  a  bastard,  in  this 
country^  as  against  its  putative  father;^  though  the  common 
law  regarded  such  children  as  without  a  natural  guardian.^  On 
principle,  it  would  seem  that  the  natural  guardianship  of  a  child 

1  See  Woolf  v,  Femberton,  6  Ch.  D.  Jarrett  v.  State;  5  Gill  ft  Johns.  27 ; 

19.  Eldridge    v,    Lippincott,    Coxe,   397; 

*  Maq;>heiB.  Inl.  358 ;  2  Kent,  Com.  Fields  v.  Law,  2  Root,  320. 

229.     See  Infants,  post.  Part  V.  c  6.  «  See  Reeve,  Dom.  Rel.  315. 

A  guardian  ad  litem* s  special  functions  *  Wright  v.  Wright,  2  Mass.  109 ; 

in  a  suit  are  not  saperseded  bj  the  Hadson  v.  Hills,  8  N.  H.417;  People  v. 

appointment  of  a  general  (insane  per-  Kling,  6  Barb.  366 ;  Dalton  9.  State,  6 

son's)  guardian.    79  Wis.  465.  Black!  357 ;  §  282. 

8  Co.  Litt.  88  6;  1  BL  Com.  461 ;  2  «  Macphers.  Inf.  67;  supra,  §§  278, 

Kent,  Com.  220;   Macphers.  Inf.  52;  279. 

474 


CHAP,  n.]  APPOINTMBKT  OF  GUARDIANS.  §  299 

is  shifted  to  the  mother  when  custody  is  awarded  her  because 
of  her  husband's  peraonal  unfitness.  And  the  modern  tendency 
is  to  regard  both  husband  and  wife  as  guardians,  by  nature,  of 
their  own  children ;  ^  at  the  same  time  that  this  gives  no  right 
to  control  a  child's  property  without  a  legal  appointment  such  as 
we  shall  presently  notica 

Socage  guardians  also  derived  their  authority  from  the  law, 
and  not  from  a  special  appointment.^ 

§  299.  Teatamantary  Oaardlansliip,  how  Constitated.  •—  Testa- 
mentary guardianship  is  the  only  recognized  instance  of  authority 
derived  from  parental  appointment.  Guardians  thus  appointed 
require  at  the  old  law  no  further  qualification;  not  even  the 
probate  of  the  will  which  appoints  them.^  But  testamentary 
guardianship  exists  in  this  country  chiefly  by  force  of  local 
statutes,  which  also  regulate  the  form  and  authentication  of 
wills.  And  we  find  many  modifications  of  the  old  English 
rule ;  none  more  important  than  those  of  several  States  which 
render  a  probate  of  the  will  necessary  before  a  testamentary 
guardian  can  act ;  while  it  is  not  unfrequently  found  that  the 
appointment  remains  subject  to  the  approval  of  the  court,  and 
requires  the  person  appointed  to  qualify  with  or  without  sureties.* 

The  parol  appointment  of  a  testamentary  guardian  is  insuffi- 
cient.^ But  the  instrument  which  designates  him  need  not 
invariably  be  executed  with  the  same  formality  as  a  will ;  for 
the  father,  as  the  old  statute  intimates,  may  appoint  by  testa- 
mentary deed.  It  has  been  held  that  the  appointment  of 
guardians  by  a  will  not  duly  attested  was  made  good  by  a 
codicil  duly  attested,  written  on  the  same  paper,  making  cer- 
tain alterations  in  the  will,  and  confirming  it  in  other  respects.^ 

1  See  suprOf  §§  247,  248,  285 ;  People  mon  law  over  a  qnestion  of  cnstody  has 

V.  Boice,  39  Barb.  307.  directed  an  issue  in  order  to  establish 

'  2    Kent,    Com.    223 ;    see   supra,  the  same.    In  re  Andrews,  L.  R.  8  Q.  B. 

§§  286,  290.  153. 

»  Brigham  v.  Wheeler,  8  Met.  127;  *  Sttpra,  §5  287,  290;  Re  Taylor,  3 
Hoyt's  Case,  2  Edw.  Oh.  113;  Tn  re  Redf.  N.  Y.  259;  Wadsworth  ».  Con- 
Hart,  2  Con.  &  L.  375  ;  Lady  Chester's  nell,  104  111.  369. 
Case.  Vent.  207.  See  7  Ves.  365 ;  *  Macphers.  Inf.  84.  See  Johnstone 
Oilliat  V.  GiUiat,  3  PhiUim.  222.  The  v.  Beattie,  10  CI.  &  Fin.  42. 
validity  of  the  testamentary  appoint-  *  De  Bathe  v.  Lord  Fingal,  16  Ves. 
ment  being  in  dispate,  a  court  of  com-  167.    Bnt  see  Marshall,  C.  J.,  in  Gaines 
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It  is  sometimes  difficult  to  determine  what  language  will  con- 
stitute testamentary  guardianship.  The  statute  uses  the  words 
"  custody  and  tuition "  in  reference  to  the  children ;  and  such 
assignment  of  the  children  as  confers^  expressly  or  by  implica- 
tion, a  power  thus  extensive,  ought  to  suffice.  Thus,  where  a 
testator  gives  the  "care  and  custody"  of  his  children,  further 
directing  that  the  person  so  intrusted  shall  be  guided  by  £he 
advice  of  his  executors,  as  to  the  children's  education,  this  is 
held  to  be  a  good  appointment.^  So  it  is  held  that  testamentary 
guardianship  was  constituted,  where  a  testator  directed  the 
trustees  of  his  will  to  procure  a  suitable  house  for  the  residence 
of  his  children,  who  were  infants,  and  to  engage  a  proper  person 
for  the  purpose  of  taking  the  management  and  care  of  the  house 
and  of  his  children  during  their  minority;  and  requested  his 
late  wife's  sister,  if  she  should  be  alive  at  his  decease,  to  take* 
such  management  and  care  on  herself.^  And  in  general  testa- 
mentary guardians  need  not  be  expressly  designated  as  such; 
albeit,  in  order  to  constitute  them  by  implication,  the  powers 
essential  to  the  office  must  be  conferred.^ 

The  devise  of  certain  property  "  in  trust "  for  infants  is  not  a 
devise  of  guardianship.  Thus  it  was  said  by  Lord  Vaughan 
that,  where  a  testator  devised  land  to  a  trustee,  to  be  held  in 
trust  for  his  heir,  and  for  his  maintenance  and  education  until 
he  should  be  of  age,  this  was  no  devise  of  the  custody  within 
the  statute,  for  he  might  have  done  this  before  the  statute.^ 
The  same  may  be  said  generally  of  legacies  and  bequests  in 
trust.^  But  where  a  testator  divided  the  residue  into  equal 
parts,  a  certain  number  of  which  he  gave  to  a  minor  child  and 
appointed  the  executors  "guardians  and  trustees,"  there  was 

V,  Spann,  2  Brock.  81;   WardweU  v,  Mendes  v.  Mendee,  1  Yes.  89;  s.  c.  8 

V^Tanlwell,  9  Allen,  518.    A  testamen-  Atk.  619. 

tary  guardian  can  only  be  appointed         >  Gaines  v.  Spann,   2    Brock.    81 ; 

by  an  instrument  admitted  to  probate,  Peyton  v.  Smith,  2  Dev.  &  Batt.  Eq. 

which  names  such  person,  and  indi-  825;   Johnstone  v.  Beattie,   10  CI.  & 

cates  that  he  is  to  have  the  care  and  Fin.  42;  Balch  v.  Smith,  12  N.  H.  437 ; 

nurture  of   the    infant.     Desribes  v,  90  Ga.  236. 

Wilmer,  69  Ala.  25;  {  290.  *  Bedell  v.  Constable,  Yaugh.  177. 

1  See  Corrigan  v.  Kieman,  1  Bradf.         >  Reran  v.  V^aller,  11   Leigh,  414; 

208 ;  69  Ala.  25.  Dunham  v.  Hatcher,  31  Ala.  483. 

3  Miller  v.  Harris,  14  Sim.  540.    See 
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really  no  trust,  in  effect,  and  the  executors  were  not  constituted 
trustees,  but  guardians  simply.^ 

§  300.  The  Same  Snbjeot.  —  Testamentary  guardians,  to  use 
the  statute  expression,  may  be  appointed  "  either  in  possession 
or  remainder ; "  that  is,  successors  in  the  guardianship  may  be 
designated.  So  they  may  be  authorized  to  act  during  the  full 
term  of  the  infant's  minority  or  for  a  less  period.  So  the  will 
may  give  authority  to  the  surviving  guardian  to  nominate  a 
person  in  the  place  of  his  co-guardian  who  has  died ;  although 
it  appears  to  be  a  general  rule  that  one  testamentary  guardian 
cannot  appoint  another,  since  his  office  is  personal,  and  not 
assignable.^  In  other  words,  the  testator  is  allowed  a  liberal 
discretion  in  his  selection  and  in  limiting  authority.  The  paper 
which  creates  a  person  testamentary  guardian  becomes  thus  the 
test  of  his  official  powers  and  responsibility.  Letters  of  guar- 
dianship from  the  chancery  or  probate  court  give  his  appoint- 
ment no  additional  force,  unless  required  by  statute.  In  fact, 
such  letters^  however  regarded  in  his  dealings  with  strangers, 
are  as  a  rule,  and  independently  of  positive  statute  expression, 
issued  without  jurisdiction.'  In  general,  a  firm  cannot  be 
made  testamentary  guardian  of  an  infant ;  nor  could  formerly 
a  corporation;^  though  financial  corporations  are   sometimes 

1  Hawley  i2«,  104  N.Y.250.  In  a  New  York  case,  it  was  held, 

3  Goods  of  Parnell,  L.  R.  2  P.  &  D.  on  appeal    from    the    surrogate,  that 

879;  Macphers.  Inf.  82;  Vangh.  177.  no    probate    gnardian    conld    be    ap- 

*  Robinson  v.  Zollinger,  9    Watts,  pointed   after    the    father's    decease, 

169  ;   Morris  v.  Harris,  15  Cal.  226 ;  where  the  father,  being  a  man  of  indi- 

Holmes  v.  Field,  12  lU.  424 ;  Copp  v.  gent  circumstances,    had   surrendered 

Copp,  20  N.  H.  2S4.    See  Macphers.  his  children  to  a  charitable  institution 

Inf.  84,  86;  Stone  v.  Dorrett,  18  Tex.  by  an  instrument  in  writing,  executed 

700.     But  statutes  may  provide  that  during  his  lifetime,  and  not  long  before 

letters  of  guardianship  shall  issue  to  a  his  death,  in  presence  of  two  witnesses, 

testamentary  guardian  who  must  first  which  purported  to  "  commit  and  sur- 

qualify.    Hence  a  non-resident  alien  is  render  "  the  children  to  the  said  insti- 

held  incapable  of  serving.    Re  Taylor,  tntion  pursuant  to  its  charter.    There 

3  Redf.  (N.  Y.)  259.    And  see  post,  were  no  testamentary  expressions  used, 

§  303.    If  the  testator's  will  prescribes  nor  did  the  instrument  appear  to  have 

that  the  wife   shall   be  testamentary  been    executed    in    contemplation   of 

guardian  of  the  children,  "  as  long  as  death.    The  decision  of  the  court  ap- 

she  shaU  remain  his  widow,"  her  au-  pears  to  rest  on  statutory  interpreta- 

thority  ceases  on  her  remarriage,  and  tion.    People  v.  Kearney,  31  Barb.  430. 

a  new  appointment  becomes  necessary.  *  See  Macphers.  Inf.  109 ;  De  Mazai 

Corrigan  v.  Kieman,  1  Bradf .  Sur.  208 ;  v.  Pybus,  4  Yes.  644. 
Hohnes  o.  Field,  12  HI.  424. 
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chartered  at  this  day  with  express  power  to  assume  fiduciary 
trusts.^ 

The  testator's  power  of  appointment  extends  to  all  his  lawful 
children  surviving  at  his  decease^  being  still  minors  and  unmar- 
ried. Posthumous  children  are,  likewise,  included.  And  the 
testator's  appointment  of  his  wife  as  testamentary  guardian  is 
not  revoked  by  the  birth  of  such  issue,  subsequent  to  the  exe- 
cution of  the  will  or  testamentary  deed  appointing  her;  the 
analogy  of  distribution  of  one's  property  failing  to  afiect  this 
case.^  A  testator  cannot  appoint  a  testamentary  guardian 
except  to  his  own  children ;  but  an  attempt  to  appoint  one  for 
others  may  create  a  trust.^ 

§  301.  Gaardianship  by  Appointment  of  Infant;  Right  to 
Nominate.  —  Guardianship  by  sole  appointment  of  the  infant 
cannot  now  be  said  to  exist.  But  at  the  common  law  there 
was  one  instance  where  it  arose ;  namely,  when  the  heir  above 
the  age  of  fourteen  chose  to  supersede  his  guardian  in  socage^ 
by  one  of  his  own  choice,  under  a  deed  of  appointment^  Infants 
have  still  the  privilege  of  nominating,  though  not  appointing,  a 
guardian  in  court,  after  arriving  at  this  age ;  and  if  judicially 
sanctioned,  their  choice  is  good.  In  the  appointment  of  chancery 
guardians,  the  custom  is  for  the  court  to  approve  such  nomina- 
tion without  the  usual  reference  to  a  master.*  But  this  is  not 
an  invariable  rule.^  Testamentary  guardians  cannot  be  super- 
seded in  this  way,  nor  chancery  guardians.^  Statutes  giving  the 
right  of  selecting  their  own  probate  guardians  to  infants  above 
fourteen  have  been  enacted  throughout  the  United  States ;  but 
the  extent  of  this  privilege  is  not  uniformly  prescribed.®    Yet 

1  Rice's   Case,  42  Mich.   52S;   Re  7  Palmer,  22;  Andrew,  313;  Matter 

Cordova,  4  Redf .  66  ;  Minnesota  Co.  u,  of  Dyer,  5  Paige,  Ch.  534 ;  Matter  of 

Beebe,  40  Minn.  7 ;  §§  283,  305.  NicoU,  1  Johns.  Ch.  25  ;  Matter  of  Rey- 

«  HoUingsworth's  Appeal,  5  IPenn.St.  nolds,  18  N.  Y.  Supr.  41.    Nor   the 

518 ;  2  Bro.  C.  C.  538 ;  Macphers.  Inf.  87.  mother  as  natural  guardian.    Beard  v, 

8  Camp  V.  Pittman,  90  N.  C.  615.  Dean,  64  6a.  258.    As  to  a  non-resident 

See  §  282,  as  to  illegitimate  children.  father  whose  infant  son  of   fourteen 

*  Supra,  §§  286,  289 ;  Co.  Litt.  89  a.  prefers  another  person,  see  4  Dem.  36. 

»  Ex  parte  Edwards,  3  Atk.  519;  «  See  Ham  v.  Ham,  15  Gratt.  74; 

Macphers.  Inf.  78,  109.  Dibble  v.  Dibble,  8  Ind.  307 ;  Pitts  v, 

«  Ex  parte  Watkins,  2  Ves.  470;  Cherr  ,  14  Ga.  594;  Arthur's  Appeal, 

Curtis  V.  Rippon,  4  Madd.  462 ;  Coham  1  Grant,  65 ;  Sessions  v.  Kell,  30  Miss. 

V,  Coham,  13  Sim.  639.  458 ;  Montgomery  v.  Smith,  3  Dana, 
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the  ward  cannot  set  aside  a  testamentary  or  chancery  guar- 
dian in  this  country ;  nor,  on  principle,  should  he  be  allowed  to 
supersede  a  probate  guardian  properly  appointed,  unless  author- 
ized to  do  so  by  a  positive  statute.^  Having  once  exercised  his 
right  of  choice,  he  is  bound  by  the  appointment,  and  cannot 
nominate  again,  as  his  fancy  pleases.'  In  any  event  the  court, 
must  sanction  the  infant's  selection,  and  issue  letters  before  the 
guardian  can  act ;  so  that  this  is  guardianship  by  appointment 
rather  of  the  court  than  of  the  infant,  but  not  of  course  by  judi- 
cial appointment  at  arbitrary  discretion. 

§  302.  Ghanoery  and  Probate  OnardlaiHi  are  JndiclaUy  Ap- 
.pointed.  —  Chancery  and  probate  guardians,  subject  to  the  above 
qualification,  are  created  in  strictness  by  the  special  appoint- 
ment of  a  court  exercising  competent  jurisdiction.  And  in  dis- 
cussing this  subject  of  judicial  appointment  we  shall  consider, 
firsty  the  tribunal  which  appoints ;  seooruJ,  the  persons  properly 
appointed  ;  thirds  the  method  of  appointment ;  and  fourth^  the 
effect  of  the  appointment 

§  303.  The  Same  Subject ;  Jmladlotion  ;  how  Obtained.  —  As 
to  the  first  point,  it  may  be  premised  that  in  England  all  guar- 
dians are  appointed  by  the  court  of  chancery  in  the  exercise 
of  inferior  or  appellate  powers.  Chancery  guardians  have  been 
appointed  in  this  country,  but  not  frequently;  and  county 
courts  of  probate  jurisdiction  at  the  present  day  generally  act 
in  the  first  instance,  issuing  letters  of  guardianship,  as  well  as 
of  administration,  under  their  official  seaL  Thus,  in  New 
England  and  most  of  the  Western  States,  probate  guardians  are 
appointed  by  the  judge  of  probate;  in  New  York,  by  the 
surrogate;  in  New  Jersey,  by  the  orphans'  court  or  the  ordi- 
nary; in  Pennsylvania  and  Maryland,  by  the  orphans*  court; 

699 ;  Palmer  r.  Oakley,  2  Doug.  488 ;         ^  Dyer's  Ca«e,  5  Fftige,  Ch.  534. 
62  N.  H.  440.     The    minor's  choice         *  Lee's  Appeal,  27   Penn.   St.  229. 

under  statnte  cannot  he  disapproyed  at  See  also  E.  B.  v.  £.  C.  B.,  28  Barb.  299. 

the  arbitrary  discretion  of  the  judge ;  Bnt  see  Adams's  Appeal,  36  Conn.  804, 

bnt  if  one  choice  be  injndicions,  the  showing   that  local  statutes  vary  on 

minor  may  choose  another,  and  upon  the  this  point.     The  court  has  sometimes 

choice  of  an  unobjectionable  person  the  regarded  the  wishes  of  a  child  under 

minor  has  a  right  to  have  him  appointed,  fourteen  where  the  scales  are  balanced ; 

Adams's  Appeal,  88  Conn.  304.    And  but  only  at  its  ample  discretion.     91 

see  next  c. ;  1  Dem.  (N.  Y.)  154.  Ga.  90. 
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in  Ohio,  by  the  court  of  common  pleas  with  chancery  powers ; 
in  California,  by  the  district  courts  possessing  a  similar  juris- 
diction. In  Virginia,  North  and  South  Carolina,  the  chancery 
and  county  courts  have  exercised  a  sort  of  concurrent  juris- 
diction; in  others  of  the  Southern  States  there  are  orphans' 
courts ;  in  Louisiana  the  civil  law  has  prevailed.^ 

Two  important  elements  enter  into  this  jurisdiction  over  the 
ward,  —  possession  of  property  and  actual  residence  within  the 
judicial  limits.  Property  in  the  infant  has  usually  been  deemed 
essential  in  chancery  practice.'  But  in  a  case  which  came 
before  Lord  Chancellor  Cottenham,  in  1847,  it  was  held  that 
the  court  should  interfere  on  behalf  of  infants  without  property, 
so  as  to  award  custody  of  the  person.  ''  I  have  no  doubt  about 
the  jurisdiction,"  was  his  emphatic  language.*  What  may  be 
called  guardians  of  the  person  and  estate  in  chancery  are  still 
appointed,  however,  on  the  allegation  of  property.  In  the 
United  States  letters  issue  to  probate  guardians,  whenever 
there  is  occasion  for  their  appointment,  the  statute  rarely  pre- 
scribing narrower  limits  to  the  judge's  authority;  and  as  our 
practice  is  simple  and  attended  with  little  expense,  the  same 
necessity  for  inquiry  into  the  means  of  the  infant  does  not 
manifestly  arise  as  in  the  case  of  chancery  guardianship.  But 
statute  and  practice  generally  have  reference  to  cases  of 
property.* 

Where  the  ward  is  a  non-resident,  guardianship  is  frequently 
recognized  for  the  collection  and  preservation  of  his  estate  in 

1  See  2  Kent,  Com.  226,  227,  and  cent  case  where  an  infant  jprandchild 
notec;  Glascott  v.  Warner,  20  Wis.  was  bom  abroad  of  a  natnral-bom 
654 ;  Herring  r.  GkxMlson,  43  Miss.  392 ;  British  subject,  and  the  snrriving  par- 
Duke  V,  State,  57  Miss.  229.  For  rules  ent  was  a  French  woman  to  whom 
which  prevailed  in  California  while  un-  objections  were  entertained  and  who 
der  Mexican  rule,  and  the  powers  of  had  begun  proceedings  for  guardianship 
alcades  over  guardianship,  see  Bralj  v.  in  France,  the  English  chancery  court 
Reese,  51  CaL  447.  As  between  a  lim-  appointed  a  guardian  of  the  child,  al 
ited  guardian  appointed  bj  chancery  though  the  infant  was  resident  abroad 
and  a  general  guardian  appointed  under  and  had  no  property  in  Great  Britain, 
statute  by  the  local  county  court,  see  Willoughby  Re,  30  Oh.  D.  324.  And 
Lake  v,  McDavitt,  13  I.«a,  26.  see  iupra,  |  288;  40  Ch.  D.  200;  Mo- 

3  See   Macphers.   Inf.  103;   ttipra,  Grath  i2e,  [1898]  1  Ch.  143. 
S  288.  «  People  V.  Kearney,  81  Barb.  430. 

*  Inre  Spenoe,  2  Fh.  247.    In  a  z»- 
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the  jurisdiction ;  and  in  such  cases  the  court  where  the  prop- 
erty is  situated,  upon  due  notice,  appoints  some  friend  of  the 
minor  on  his  behalf,  requiring  proper  security;  the  existence 
and  situs  of  the  property  determining  the  right  of  jurisdiction.^ 
Such  cases  serving  some  special  emergency,  a  general  guar- 
dian need  not  first  be  appointed  invariably  where  the  ward  is 
domiciled.^ 

Far  more  important  is  the  requirement  of  an  actual  resi- 
dence  within  the  jurisdiction ;  especially  for  a  general  guardian- 
ship and  in  States  where  the  authority  of  courts  with  probate 
jurisdiction  is  strictly  limited  to  their  respective  counties. 
Letters  of  guardianship  in  the  case  of  a  resident  person  obtained 
in  the  wrong  county  are  invalid;  it  has  been  even  held  that 
they  are  null  and  void,  and  may  be  collaterally  impeached  in 
any  court.^  Where  the  courts  of  two  or  more  counties  have 
concurrent  jurisdiction,  as  if  a  non-resident  has  property  lying 
in  different  places,  the  general  principle  is  that  the  court  where 
proceedings  are  first  commenced  retains  jurisdiction.^  And 
letters  once  properly  issued  in  the  proper  county  of  residence 
are  not  revoked  by  the  ward's  removal  to  another  county  within 
the  same  general  jurisdiction.  Pending  an  application  for  guar- 
dianship in  the  county  and  State  where  infants  properly  re- 
sided, the  sister  of  the  infants  removed  them  to  another  State, 
and  letters  were  there  granted ;  yet  the  former  jurisdiction  was 
not  thereby  divested.*^  Where  a  new  appointment  becomes 
necessary,  next  to  the  inquiry  whether  the  party  is  a  minor  or 

1  Clarke  v.  Cordis,  4  Allen,  466 ;  ter  effect  may  be  treated  as  surplusage. 

Bice*8  Case,  42  Mich.  528.    See  Hope  45  Minn.  3S0.    Where  the  land  of  a 

V.  Hope,  27  £.  L.  &  £q.  249  ;  Be  Hors-  minor,  not  residing  in  the  State,  is  to 

ford,  2  Redf.  168 ;  Neal  v.  Bartleson,  be  sold,  see  40  Minn.  254. 

65  Tex.  478.    This  jurisdiction  is  often  ^  West  Land  Co.  v.  Kurtz,  45  Minm 

conferred    by  statute   as   to  personal  380. 

property.    lb.    So,  too,  as  to  real  prop-  '  Ware  v.  Coleman,  6  J.  J.  Marsh., 

ertyat  the  local  situ«,  or  to  either  real  198;    Sears  v.  Terry,  26  Conn.  273; 

or  personal  property.  Maxwell  v.  Camp*  Dorman  9.  Ogbourne,    16    Ala.  759;: 

beU,  45  Ind.  360 ;  Seavems  v.  Gerke,  3  Munson  v,  Munson,  9  Tex.  109 ;  Lacy 

Sawyer,  353.    Such  statutory  authority  v.  Williams,  27  Mo.  280;  Herring  v. 

as  to  non-residents  is  valid.    Davis  v,  Goodson,  43  Miss.  392 ;  Duke  v.  States 

Hudson,  29  Minn.  27.    And  while  it  only  67  Miss.  229.    See  §  308. 

applies  to  a  non-resident's  local  prop-  *  Danneker  Re,  67  Cal.  643. 

erty,  and  cannot  extend  to  his  person,  *  Shorter  v.  Williams,  74  Gs.  539. 
informal  recitals  in  a  decree  to  the  lat- 
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otherwise  legally  subject  to  guardianship  at  all,  is  the  determi-. 
uation  of  his  actual  residence.  But^  as  just  observed,  property 
may  give  jurisdiction  in  some  cases  where  the  ward  resides 
abroad.  Nor  does  non-jurisdiction  malce  everything  void  to  the 
extent  of  relieving  one  from  liability  who  has  acted  as  guardian 
and  received  property  in  that  capacity,  since  one  may  be  a  quctsi 
guardian,  and  be  estopped  by  his  own  acts.^ 

The  infant's  place  of  residence  at  the  time  when  a  guardian 
is  to  be  appointed  determines  the  jurisdiction  of  the  court 
Hence  the  county  court  which  appointed  the  first  guardian  of 
a  ward  may  not  always  appoint  his  successor.^  And  statute 
jurisdiction  is  taken  where  minor  orphans  are  in  fact  resident 
in  a  State  at  the  time,  even  if  the  legal  domicile  be  elsewhere ; 
the  appointment  giving  at  all  events  an  authority  to  be  recog- 
nized vdthin  such  State.^  The  last  domicile  of  a  father  is  on 
his  death  the  domicile  of  his  minor  children,  where  application 
for  guardianship  should  primarily  be  made.^  After  the  death 
of  both  parents,  infants  who  take  up  their  residence  at  the 
home  of  a  paternal  grandparent  and  next  of  kin  in  another 
State,  will  acquire  such  grandparent's  domicile.^ 

The  court  of  chancery  exercises  a  large  discretion.  Its 
authority  over  the  persons  and  estates  of  infants,  idiots,  and 
lunatics  cannot  be  questioned  elsewhere.  No  tribunal  short 
of  the  legislature  can  interpose  a  check  upon  its  power&  But  it 
is  different  with  probate  courts^  Their  jurisdiction  is  founded 
upon  local  statutes,  maintained  in  derogation  of  the  common 
law,  made  subject  to  the  supervision  of  supreme  tribunals,  and 
lx)nfined  to  the  exercise  of  special  powers  sparingly  conferred. 
From  the  fact  that  the  English  equity  courts  are  unfettered  in 
their  authority,  chancery  courts  in  this  country  incline  to  the 
same  direction ;  hence  they  construe  strictly  the  powers  of  the 
probate  courts,  while  maintaining  their  own ;  a  matter  of  little 
difficulty,  since  the  supreme  authority  is  in  their  hands,  whether 

1  McClnre    v.    Commonwealth,    SO  as  to  domicile,  tupra,  §  230 ;  post,  c  5. 

Pezm.  St.  167 ;  post.  Part  IV.  Questions  of  conflicting  jarisdiction  will 

3  Harding  v.  Weld,  128  Mass.  587 ;  be  considered,  c.  4,  post. 
Brown  o.  Lynch,  2  Bradf.  214.  «  Wells  v.  Andrews,  60  Miss.  373. 

*  Roes  V.  Southwestern  B.,  53  Ga.        •  Lamar  p.  Micou,  114  U.  S.  218. 
514;  Re  Hubbard,  82  N.  Y.  90.    See 
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in  matters  of  probate,  equity,  or  common  law.  With  especial 
strictness  are  the  powers  of  probate  tribunals  scrutinized  in 
matters  which  do  not  grow  out  of  the  settlement  of  estates  of 
deceased  persons.^ 

It  may  devolve  on  chancery  to  appoint  guardians  where  testa- 
mentary guardians  decline  or  are  disqualified  to  act.  So  where 
there  are  two  or  more  testamentary  guardians  and  they  fail  to 
agree.^  And  it  is  the  English  rule  that  testamentary  guardian- 
ship does  not  go  over  upon  the  guardian's  death,  no  successor 
having  been  indicated  in  the  will ;  but  chancery  must  supply 
the  vacancy.'  The  same  may  be  said  of  the  courts  in  this  coun- 
try with  probate  jurisdiction.* 

It  would  appear  to  be  the  general  rule  in  this  country,  that 
a  probate  or  statute  guardian  cannot  be  appointed  for  a  minor 
where  the  minor  is  not  within  the  jurisdiction  or  domiciled 
there,  and  has  no  property  therein ;  and  moreover,  that  bring- 
ing an  infant  into  the  Stat6  by  stratagem  for  the  purpose  of 
giving  a  colorable  jurisdiction  will  not  avaiL^  And  in  general, 
whether  a  guardian  shall  be  appointed  or  not  for  an  infant  is  a 
matter  resting  in  the  sound  discretion  of  the  court ;  for  an  ap^ 
pointment  is  made  on  the  supposition  that  occasion  at  least 
exists  for  making  it.^ 

^  See,  for  iii0t«ic6>  as  to  inBane  per-  and  insanity.     King  v.  Bell,  36  Ohio 

sons  and  spendthrifts,  Holden  v.  Scan-  St.  460.     The  wife   rather  than  the 

lin,  30  Yt.  177 ;    Sears  v,  Terry,  26  father  is  entitled  to  the  control  of  an 

Conn.  273 ;  Strong  v.  Birchard,  5  Conn,  insane  hnshand  of  fall  age.    Robinson 

357 ;  Cooper  v.  Snmmers,  1  Sneed,  453 ;  «.  Frost,  54  Vt.  105. 
Hovey  v.  Harmon,  49  Me.  269.    And         ^  Macphers.  Inf.  113;  Ih.  104. 
see,  as  to  minors.  Be  Hozsford,  2  Redf .         *  Bac.  Abr.  Gnardtan  ft  Ward,  A. 
168.     There  are  many  local  statutes         *  See  People  v.  Kearney,  31  Barb, 

relating  to  the  appointment  of  guar-  430 ;  Judge  of  Probate  v.  Hinds,  4  N.  H. 

dians  oyer  persons  of  unsonnd  mind,  464. 

whose  consideration  is  foreign  to  onr         *  Re  Hnbbard,  82  N.  T.  90.    The 

present  purpose.    See  89  Ind.  300 ;  90  status  of  an  Indian  tribe  does  not  in- 

Ind.  417;  53  Wis.  612,  625 ;  61  N.  H.  validate  jurisdiction   in   appointing  a 

261 ;   58  Mich.  549.    The  jurisdiction  guardian.     Farrington  v,  Wilson,  2^ 

of  a  probate  court   to   appoint  such  Wis.  383. 

guardians  is  wholly  statutory,  and  the         ^  Vandewater  Re,  115  N.  Y.  669; 

fonnalities   of   the  statute  should  be  Kewton   v,  Janrrin,    62*  N.    H.   440. 

carefully  observed.     North   v.  Joslin  Where  a  testamentary  trustee,  though 

59  Mich.  624.    Jurisdiction  may  also  never  qualifying  as  guardian,  has  hon- 

arise  in  a  given  case  to  appoint  a  guar-  estly  and  faithfully  performed   those 

dian  both  on  the  grounds  of  infancy  functions    while    the    children    soott 
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§  304.  Seleotioii  of  Chanoery  or  Probate  Ghiardian.  — Second. 
In  selecting  the  proper  person  as  guardian,  the  judge  is  allowed 
to  exercise  a  liberal  discretion,  and  his  decision  will  not  be  dis- 
turbed on  appeal  except  for  good  and  sufficient  cause.  Such  is 
the  rule  both  in  England  and  America.^  But  this  discretion  is 
not  an  arbitrary  one ;  it  must  be  exercised  in  conformity  with 
certain  fix^d  principles.  And  if  the  judge  appoint  without  giv- 
ing reasonable  notice,  so  that  parties  interested  have  not  a  fair 
opportunity  to  be  heard  upon  the  petition,  his  appointment  may, 
according  to  the  better  practice,  be  set  aside  on  appeal  at  the 
instance  of  an  aggrieved  party.2 

Where  the  father  of  an  infant  is  living,.and  in  charge  of  the 
child,  courts  have  ever  been  unwilling  to  assume  jurisdiction. 
Chancery,  according  to  the  old  rule,  as  we  understand  Blackstone 
to  mean,^  could  not  appoint  a  guardian  except  for  fatherless 
children.  But  the  correctness  of  this  principle  was  afterwards 
doubted ;  and  when  the  rule  became  settled,  in  Lord  Thurlow's 
time,  that  the  father  could  not  give  a  valid  receipt  for  his  child's 
legacy,  the  necessity  of  appointing  a  guardian  to  collect  and  hold 
personal  property  was  apparent.^  And  since  the  substitution 
of  chancery  and  probate  wards  in  practice  for  socage  wards, 
guardianship  of  the  minor  in  the  father^s  lifetime  haa  fre- 
quently been  sought  in  the  courts.'^ 

But  the  English  chancery  reluctantly  interferes  with  the 
father's  rights  in  such  cases.  Lord  Chancellor  Hart  in  1828 
refused  to  bestow  the  chancery  guardianship  of  a  minor  upon 
a  third  person,  on  the  ground  that  the  father  is  guardian  of 
his  own  children  by  paramount  title  and  common  right.  And 
while  he  admitted  that  the  court  should  in  all  cases  assume  the 

needed  them,  a  conrt  diBinclines  to  ap-  pointed  without  notice  to  the  paternal 

point  some  one   else   their   guardian  grandparent,  if  there  he  one.    Be  Fee- 

from  merely  formal  considerations.    89  lej,  4  Redf.  306.    See  37  N.  J.  £q.  245, 

Tenn-  63.  251 ;  68  N.  H.  15. 

1  Kaye's  Case,  L.  R.  1   Ch.  387 ;  »  3  Bl.  Com.  427. 

Battle  V.  Vick,  4  I>ev.  294 ;  White  ».  *  Cooper  v.  Thornton,  3  Bro.  C.  C. 

Pomeroy,  7  Barh.  640 ;  Nelson  v,  Qreen,  96 ;  Dagley  ».  Tolferry,  1   P.  Wms. 

22  Ark.  367.  285 ;  2  Kent,  Com.  220,  and  cases  cited ; 

^  UnderhiU  v.  Dennis,  9  Paige,  202;  Lang  v.  Pettus,  11  Ala.  37. 

Bowles  V.  Dixon,  32  Ark.  92.    A  ma-  >  See  £x  parte  Bond,  8  L.  J.  Ch. 

ternal  grandparent  ought  not  to  he  ap-  252. 
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superintendence  of  the  child's  fortunes,  he  added,  that  during 
the  father's  life  no  other  could  be  placed  over  the  child,  except 
under  very  peculiar  circumstances,  and  even  then  rather  as  a 
curator  than  a  guardian.^  And  the  later  decisions  are  to  the 
same  eflFect;  as,  for  instance,  Fynn'a  (7ase,  where  Vice-Chancellor 
Bruce  refused  to  make  the  mother  a  chancery  guardian  of  her 
children  against  the  father's  wishes,  though  satisfied  that  the 
latter  was  unable  to  maintain  them,  and  was  such  a  person  as 
would  not  have  been  selected  for  the  guardianship  of  another 
person's  children.^ 

The  great  difficulty  which  arises  in  the  English  chancery  prac- 
tice, where  guardianship  is  sought  by  a  stranger,  namely,  that 
a  father's  custody  of  his  own  children  is  thereby  disturbed,  has 
been  frequently  obviated  in  this  country  by  statute.  And  in 
many  States,  while  the  father  is  living,  probate  guardians  are 
appointed,  whose  powers,  being  limited  to  the  infant's  estate,  do 
not  come  in  conflict  with  the  parental  right  to  the  ward's  per- 
son.^ Yet  in  other  States  the  probate  courts  can  only  grant 
guardianship  to  orphans,  that  is,  to  fatherless  children;^  and 
where  this  is  the  case,  chancery  might  assume  jurisdiction  in 
an  extreme  case,  though  the  father  were  living.  A  father  who 
is  alive  is  not  bound  usually  by  proceedings  for  the  guardian- 
ship of  his  child,  to  which  he  was  not  a  party.*  A  minor  child, 
inheriting  from  his  mother,  or  otherwise  acquiring  property  in- 
dependently of  the  father,  may  at  this  day  require  a  guardian 
to  collect  and  hold  such  property  for  him  ;  and  while  ordinarily 
a  father  will  be  appointed  guardian  of  his  motherless  child,  such 
appointment  will  be  refused  in  American  practice  where  it  is 
apparent  that  he  is  an  unsuitable  person  and  that  the  child's 
best  interests  require  some  one  else  appointed,  whether  on  the 
father^s  nomination  or  adversely  to  him.^ 

1  Barry  c.  Barry,  2  MolL  210.  »  Bowles  ».  Dixon,  82  Ark.  92  ;  Tong 

«  12  Jur.  713.     And  see  Spence's  v,  Marvin,  26  Mich.  35.     But  see  58 

Case,  2  Ph.  247  ;   Ball  v.  Ball,  2  Sim.  N.  H.  15. 

35.  ^  Heinemann's  Appeal,  96  Penn.  St. 

•  MaM.  Gen.  Sts.  c  109,  §4;  Clark  112;  Griffin  ».  Sarsfield,  2  Dem.  4; 
V,  Montgomery,  23  Barb.  464.  58  N.  H.  15 ;  Prime  ».  Foote,  63  N.  H. 

*  PoBton  V,  Yonng,  7  J.  J.  Manh.  52.  In  Heinemann's  Appeal,  supra,  a 
501 :  Hall  r.  Lay,  2  Ala.  529 ;  Friesner  father  neglected  to  provide  proper 
V.  Symonds,  46  N.  J.  Eq.  521.  medical  treatment    for  his  wife   and 
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§  305.  Selection  of  Ghanoeiy  and  Probate  Chuurdians ;  Subject 
Contiiiiied.  — Most  frequently  the  court's  discretion  is  to  be  ex* 
ercisedy  whether  in  chancery  or  probate  appointments,  in  cases 
where  the  child  is  fatherless,  and  moreover  too  young  to  nomi- 
nate for  himself.  Who,  then,  shall  be  selected  ?  The  mother, 
if  living  and  competent  for  the  trust,  would  appear  to  be  the 
most  suitable  person,  unless  remarried,  and  so  in  fi^t  is  she 
considered  in  this  country.  But  in  English  chancery  practice 
it  is  said  that  no  great  importance  is  attached  to  her  rights; 
while  undoubtedly  she  and  the  next  of  kin  have  together  the 
first  claim.^  And  it  is  improper  to  appoint  the  mother  without 
some  information  as  to  the  father's  family.*  On  the  other  hand* 
the  court  refuses  to  select  guardians  for  infants  residing  with 
their  mother  until  she  has  indicated  her  own  wishes.^ 

In  this  country,  probate  guardians  of  fatherless  children  are 
appointed  with  more  exclusive  reference  to  a  surviving  mother^s 
choice,  while  at  least  she  remains  a  widow,  and  the  next  of  kin 
are  less  favorably  regarded.  And  it  is  not  unconunon  to  find 
guiding  principles  indicated  by  statute  for  all  cases.  The  Ameri- 
can rule  is  clearly  stated  in  a  recent  New  Jersey  case :  namely, 
that  the  mother,  and,  after  the  mother,  the  next  of  kin  of  an  in- 
fant under  fourteen  is  entitled  to  preference,  and  that  such  claim 
cannot  be  disregarded  unless  for  some  satisfactory  reason.^  It  is 
further  stated,  in  this  case,  that  a  greater  latitude  is  allowed  to 
the  court,  as  between  relatives  having  no  legal  claim  to  the  ser- 
vices of  the  child  and  the  natural  guardian ;  and  reasons  which 

three  children,  all  of  whom  died;  and  v.  Wilcox,  22  Barb.  17S;  Ramsaj  o. 

a  goardian  of  the  soryiving  minor  chil-  Ramaaj,  20  Wis.  507  ;  Good  v.  Good, 

dren  was  appointed  against  his  wishes.  52  Tex.  1 ;  Leavel  v.  Bettis,  3  Bosh,  74 ; 

1  Macphers.  Inf.  112.  Lord  v.  Hoagh,  37  CaL  657.     There 

^  Cooke's  Case,  6  E.  L.  ft  £q.  47.  maj  be  a  probate  goardian  appointed 

*  Lockwood  V,  Fenton,  17  £.  L.  &  over  a  child  against  the  wishes  of  a  man 
£q.  90;  In  re  Thomas,  21  E.  L.  &  £q.  and  wife  who  have  agreed  in  writing 
524.  As  to  other  relatives,  see  Mac-  with  the  mother  to  take  care  of  the 
phers.  Inf.  112.  child  under  certain  stipalationa.    Gloa- 

*  Albert  v.  Perry,  I  McCart.  540.  cester  v.  Page,  105  Mass.  231.  It  is  not 
Access  of  the  mother  to  the  child  may  proper  for  a  court  to  appoint  a  mother, 
be  made  a  condition  where  a  third  per-  and,  upon  her  failure  to  give  bond  within 
son  is  appointed.  4  Dem.  295.  And  the  limited  time,  appoint  a  stranger 
see  Read  v.  Drake,  1  Green,  Ch.  78 ;  without  notice  to  her.  Weldon  v.  Keen, 
Allen  V.  Peete,  25  Miss.  29;   People  37  N.  J.  £q.  251 ;  cLIb.245, 
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might  be  deemed  insufficient  to  bat  the  mother's  rights  might 
decide  as  between  other  relations.^  But  the  mother's  immoral 
character  since  her  husband's  death  will  fairly  debar  her.' 

The  leading  consideration  for  the  court  should  be  the  interest 
and  welfare  of  the  child ;  and  this,  which  becomes  almost  the 
only  rule  of  choice  between  distant  kindred,  may  control  even 
the  selection  of  the  father  himself.^  Hence,  in  a  case  where 
children  had  been  left  with  their  grandparents  for  many  years 
with  the  consent  of  the  father,  who  was  a  widower  and  a  sea- 
faring man,  guardianship  was  refused  to  their  uncle,  though  he 
had  been  designated  by  the  father  on  his  death-bed.^  If  the 
child  is  fatherless,  and  the  mother^s  manner  of  life  would  be 
likely  to  exercise  an  unfavorable  influence,  she  will  not  be  ap- 
pointed, nor  will  her  wishes  have  much  weight^  Nor  is  the 
appointment  of  an  executor  or  administrator  desirable,  if  a  con- 
flict of  interests  is  thereby  created.^  Nor  the  selection  of  a 
stranger,  when  the  next  of  kin  can  be  had,  unless  the  parent 
expressly  desires  iU^  Nor  of  one  who  holds  adverse  religious 
opinions,  though  there  is  at  this  day  far  more  toleration  than 
formerly  on  this  point,  and  perhaps  more  still  in  the  United 
States  than  in  Great  Britain.^  And  the  objection  that  a  parti- 
cular appointment  will  subject  the  ward's  estate  to  extraordinary 
expense  ought  to  be  considered.^  In  general,  it  is  the  duty 
of  the  court  to  regard  the  general  character  of  the  person  who 
applies  for  letters  of  guardianship;  the  influence  he  is  likely 
to  ex^rt,  and,  if  the  estate  be  difficult  to  manage,  his  business 
qualifications  and  financial  standing. 

^  Albert  v.  Perry,  1  McCart.  S4a  *  Cnitchfield's  Case,  8  Yerg.  836; 

*  LeBlane'g  SaccesBion,  87  La.  Ann;  Isaacs  v.  Tajlor,  8  Dana»  600 ;  Massin- 
546.  gale  v.  Tate,  4  Hayw.  80;  Parker  o. 

*  Bennett  v.  Bjme,  2  Barb.  Ch.  216 ;  Lincoln,  12  Mass.  17. 

Compton  9.  Compton,  2  GiU,  241 ;  Sue-        ^  gee  Snllivan's  Case.  1  MolL  225 ; 

cession  of  Fnqna,  27  La.  Ann.  271 ;  Morehouse  v.  Cooke,  Hopk.  226 ;  Lady 

Badenhoof   v.  Johnson,  11    Ney.  87;  Teynham  v.  Lennard,  cited  2  Atk.  815; 

Janes  v,  Cleghom,  63  Qa.  885 ;  2  Dem.  8pann  v.  Collins,  10  S.  &  M.  624. 
48;   Vandewater  /2e,  115  N.  T.  669.         «  Underhill  v.  Dennis,  9  Paige.  202 ; 

Late  English  conrts  show  an  increasing  Macphers.  Inf.  118  ;  Ex  parte  Whitfield, 

regard  for  the  child's  welfare.    Violet  2  Atk.  815;  Vonllaire  v.  Yonllaire,  45 

Nevins  Be,  [1891]  2  Ch.  299 ;  §  840.  Mo.  602. 

*  Foster  v.  Mott,  8  Bradf.  409.  •  Bennett  v.  B^me,  2  Barb.  Ch.  216. 

*  Albert  v.  Feny,  1  McCart  54a 
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On  the  other  hand,  no  fanciful  reasons  should  be  allowed  to 
determine  the  selection  of  the  court  between  distant  relations. 
The  circumstance  that  the  infant  inherited  the  principal  part  of 
his  property  through  one  line  of  the  family  is  not  to  prejudice 
his  next  of  kin  in  the  other.^  But  the  fact  that  he  has  always 
been  in  the  charge  of  his  relatives  on  one  side  is  entitled  to 
weight^  If  children  are  already  in  a  good  home,  this  is  a 
reason  why  they  should  not  be  disturbed.  But  the  mother's 
consent  to  relinquish  them  to  a  certain  relative  is  of  little  avail, 
for  it  might  have  been  extorted  from  her  under  pressure  of 
poverty.^  Although  the  prudent  choice  of  a  minor  arrived  at 
fourteen  may  be  almost  conclusive,  as  we  have  already  seen^ 
yet  it  would  seem  that  while  under  that  age  his  preferences  are 
entitled  to  no  consideration.  The  separation  of  young  children 
from  one  another  is  to  be  avoided,  unless  in  other  respects  quite 
desirable* 

The  father's  testament  constitutes  a  guardian ;  but  when  the 
appointment  is  too  informal  to  take  effect  under  the  statute,  as 
constituting  testamentary  guardianship,  a  chancery  or  probate 
guardian  must  be  appointed.  In  such  case,  the  choice  thus  in- 
formally indicated  carries  great  weight  with  the  court*  And 
on  general  principle  the  death-bed  wishes  of  the  father  are 
considered  by  the  court ;  so  those  of  the  mother,  in  States  where 
the  mothers  choice  is  favored  at  alL^  Such  wishes  are  not 
conclusive  upon  the  court;  and  yet  they  may  sometimes  be 
sufBcient  to  turn  the  scales.^ 


1  UnderhiU  r.  I>enni8,  9  Paige,  202 ;  Watson  v.  Warnock,  31  Ga.  716.    In  re 

Albert  v.  Perrj,  1  McCart.  640.    See  Tnrner,  4  C.  £.  GreeD,  433 ;  Badenhoof 

58  N.  H.  15,  as  to  disregarding  the  ex-  v.  Johnson,  11  Nev.  87.    A  father  npon 

pectatioD  of  one  who  had  left  the  child  his  wife's  death  placed  the  infant  child  in 

a  legacy.  A.'s  care,  and  afterwards  died ;  and  A.'8 

^  Albert  v.  Ferry,  1  McCart.  640.  claim  was  held  inferior  to  that  of  an 

*  lb.  annt  of  the  child.    Cleghom  v.  James, 

*  Marcellin,  Matter  of,  4  Redf.  299.  68  Ga.  87.    The  mother's  appointment 
^  Hall  V.  Storer,  1  Yo.  &  C.  556 ;  bj  her  wiU  mnst  not  disturb  a  guardian 

MarceUin,  Matter  of,  81  N.  Y.  Snpr.  207.  appointed  at  her  request  whUe  she  was 

*  Knott  V.  Cottee,  2  Ph.  192 ;  Kaye's  alive.    Potts  v,  Terry  (1894),  Tex. 
Case,  L.  R.  1  Ch.  387 ;  Lady  Teynham         ^  As  to  appointing  a  firm  or  a  ooi^ 
V.  Lennard,  4  Bro.  P.  C.  302  ;  b.g.  cited  poration,  see  cupra,  §§  283,  300;  Eb 
2  Atk.  315 ;  BenneU  v.  Byrne,  2  Barb.  Cordova,  4  Redf.  66;  40  MiniL  7;  42 
Ch.  21 6 ;  Cozine  v.  Home,  1  Bradf .  143 ;  Mich.  628. 
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§  306.  Same  Subject ;  Appointment  of  Married  Woman  ;  ol 
Non-Resident,  &o.  — As  concerns  the  right  of  a  married  woman 
to  be  appointed  guardian,  there  is  doubt  and  uncertainty.  The 
dicta  are  apt  to  go  one  way  and  the  decisions  another ;  doubt- 
less out  of  judicial  deference  to  the  sex.  Some  hold  thac 
married  women  are  at  common  law  capable  of  becoming  guar- 
dians ;  but  they  draw  their  conclusions  rather  from  the  analogies 
of  administration  than  from  positive  authority  in  their  favor. 
When  it  is  considered  that  chancery  and  probate  guardians  are 
a  modem  creation,  the  ancient  cases,  from  such  species  of  guar- 
dianship as  are  now  extinct,  are  hardly  worth  looking  after.  It 
is  true  there  are  several  cases  which  sustain  the  acts  of  married 
women  while  acting  as  guardians,  or  rather  quasi  guardians ;  at 
the  same  time  clear  precedents  for  their  actual  appointment  are 
wanting.^  It  is  lately  held  in  the  English  chancery  court,  that, 
while  a  married  woman  may  be  co-guardian  with  a  man,  her 
sole  appointment  is  improper.'  In  spite  of  the  liberal  tendency 
of  the  age,  we  conclude  that  while  such  guardianship  would  not 
be  deemed  absolutely  void,  and  is  in  fact  sometimes  sanctioned 
without  investigation,  public  policy  is  decidedly  against  the  ap- 
pointment. Not  the  least  important  objection  is  the  inability 
of  married  women  to  furnish  proper  recognizance  and  to  manage 
trust  property,  without  constantly  encountering  legal  obstacles, 
all  the  more  troublesome  from  the  present  uncertainty  of  the 
law  of  husband  and  wife.'  Hence  the  English  rule  has  been, 
on  the  marriage  of  a  female  guardian,  to  choose  another  in  her 
stead,  on  the  ground  that  she  is  no  longer  sui  juris^  and  has 

^  Wallis  V.  CampbeU,  13  Yes.  517.  States  now  empower  s  married  woman 
This  was  the  case  of  an  illegitimate  to  serve  as  gniurdian,  besides  so  increas- 
child.  As  cited  in  Macphers.  Inf.  Ill,  ing  her  powers  and  liabilities  as  to  ob- 
it might  be  considered  anthoritj  for  viate  objections  stated  in  the  text, 
the  appointment  of  married  women  as  Schonler,  Hns.  &  Wife,  appendix.  And 
guardians.  see  Beard  v.  Dean,  64  Ga.  248 ;  Goes  v. 

>  In  re  Eaye,  L.  R.  1  Ch.  387.    See  Stone,  63  Mich,  319.    A  woman  may 

Macphers.  Inf.  Ill ;  Anon.,  8  Sim. 346;  be  appointed  guardian  of  the  person 

Gomall's  Case,  1  Bear.  347.    See  fnr^  and  estate  of  her  child,  although  she 

ther,  Jarrett  v.  State,  5  Gill  &  Johns,  has  married  again  and  lives  with  her 

27 ;   Palmer  v.  Oakley,  2  Dong.  433 ;  new  husband.    Hermanoe  Be,  2  Dem. 

Farrer  v,  Clark,  29  Miss.  195 ;  Kettle-  1,  oyerruling  HoUey  o.  Chamberlain,  1 

tas  t;.  Gardner,  1  Paige,  488 ;  Ex  parU  Bedf .  333. 
Maxwell,  19  Ind.  88.   Recent  statutes  in        *  Logan  v.  Fairlee,  Jacob,  193. 
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become  liable  to  the  control  of  her  husband ;  while  she  ia  said 
to  be  still  at  liberty  to  go  before  the  master  to  propose  hersdf 
as  her  own  successor. 

Persons  residing  out  of  the  jurisdietion  will  not  usually  be 
appointed  guardians,  although  <Hie  who  was  out  of  the  State 
might  yet  control  from  a  distance ;  for,  it  is  said,  there  must 
be  some  one  answerable  to  the  oourt^  But  if  the  sureties  on 
the  guardian's  bond  reside  within  the  jurisdiction  and  are  pecuu'- 
ittfily  responsible,  is  not  some  one  answerable  to  the  court  ? 
And  might  not  one  have  an' attorney  within  the  jurisdiction 
answerable  for  process,  under  statute  ?  The  cases,  however,  are 
rare  where  such  an  appointment  would  be  advantageous  to  the 
ward  for  business  reasons ;  and  h^ice  others  are  usually  chosen, 
both  in  chancery  and  probate*  In  some  of  the  United  States, 
the  appointment  of  non-residents  is  prohibited  by  statute ;  and 
even  without  such  prohibition  the  court  is  justified  in  withhold* 
ing  letters  of  guardianship  at  discretion,  where  the  petitioner  is 
beyond  the  reach  of  State  process.*  But  the  person  selected  need 
not  reside  within  the  jurisdiction  of  the  county  court  making  the 
appointment.  Where  infants  are  domiciled  abroad,  some  one  at 
home  will  be  appointed,  if  a  guardian  is  required,  even  though 
the  father  wishes  it  otherwise.^  Exceptions  to  this  rule  have  been 
made  in  strong  cases,  and  a  non-resident  guardian  appointed.^ 

A  certain  appointment  may  be  objectionable  because  of  prop- 
erty interests  adverse  to  those  of  the  minor.  Statutes  sometimes 
interpose ;  as,  for  instance,  in  rendering  ineligible  the  executor 
or  administrator  of  an  estate  in  which  the  minor  is  interested.^ 
The  nomination  of  some  suitable  third  person  as  guardian  by 
the  party  having  a  prior  right  carries  weight ;  but  one  who  has 
thus  procured  anothefs  appointment  cannot  claim  letters  for 
himself.* 


^  Logan  V,  Fairlee,  Jacob,  196.  noD-residdnt  alien  tobj  be  i»ecladed. 

*  Finnejty.  State,  9  Mo.  227.    Therd  Re  Tajlor,  3  Redf.  (N.  Y.)  259. 

18  no  Bach  prohibition  in  Maine.    Berry  *  Soobej  v.  Gano,  35  Ohio  St.  550; 

V.  Johnson,  53  Me.  401.  tmpra,  §  305;  Kramer  v.  Mngt^l,  153 

*  Stephens  v.  James,  1  M.  ft  K.  627 ;  Penn.  St  493.  But  cf.  17  R.  L  460b  where 
Lethem  v.  Hall,  7  Sim.  141.  the  ward  was  sole  residoarjr  legatee. 

*  Daniel  r.  Newton,  8  Beav.  485 ;  *  Eahn  v,  Israelaon,  62  Tex.  221. 
In  re  Thomas,  21  £.  L.  &  £q.  524.    A 
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§  307.  Method  oi  appointing  auardian ;  Prooedure.  —  Third, 
The  usual  practice  in  chancery  is  for  the  court,  as  soon  as  the 
petition  is  presented,  to  make  an  order  for  a  reference  to  a 
master  to  approve  of  a  proper  person  for  the  guardianship.  For 
this  purpose,  the  master  is  attended  by  all  proper  parties ;  and, 
after  a  full  hearing,  he  makes  his  report,  in  which  he  mentions 
the  infant's  age  and  fortune,  the  evidence  and  legal  grounds  on 
which  his  approval  of  the  guardian  is  based,  and  the  mainte- 
nance proper  for  the  child.  The  Vice-chancellor  confirms  or 
varies  the  report  at  his  disc^ietion,  and  then  makes  the  appoint* 
ment    From  his  decision  appeal  lies  to  the  full  court.^ 

The  guardian  thus  appointed,  if  guardian  of  the  person  and 
estate,  is  required  to  enter  into  a  recognizance,  with  sufficient 
sureties,  to  account  regularly  or  whenever  called  upon  by  tiie 
court  But,  according  to  the  modem  English  practice,  guar* 
dians  of  the  person  and  not  of  the  estate  are  exempted  from  this 
requirement'  In  some  cases,  guardians  are  appointed  by  the 
court  without  reference  to  a  master.  Thus,  where  the  father 
applies,  or  the  infant  above  fourteen  makes  a  selection,  the  court 
acts  without  reference,  out  of  r^ard  for  their  special  privilege.' 
And  where  the  property  of  the  infant  is  very  small,  the  same 
favor  has  been  granted,  in  order  to  save  legal  expense  to  the 
estate.^  The  child  should  usually  be  present  at  the  hearing; 
but,  in  a  recent  Irish  case,  the  court  dispensed  with  the  require- 
ment, on  evidence  that  the  child  was  less  than  a  month  old  and 
of  delicate  health.^ 

Our  American  practice  in  the  appointment  of  probate  guar 
dians  is  usually  more  simple.  Petition  is  presented  by  the 
person  desiring  the  appointment^  whereupon  a  citation  is  issued, 
for  all  parties  interested  to  appear  on  a  certain  court  day.  The 
judge,  upon  the  day  specified,  after  a  summary  hearing,  appoints 
the  guardian,  and  issues  letters  of  guardianship  upon  filing  bond 
with  proper  security.     Appeal  may  be  taken  within  a  limited 

^  Macphers.  Inf.  106, 107,  and  cases         ^  Ex  parti  Bond,  11  Jnr.  114. 
died ;  2  Kent,  Com.  227.  ^  Stately  v.  Harrison,   1  Ired.  Eq. 

3  Macphen.  Inf.  107,  108;  S  Kent,  256;  13  Jnr.  800.    And  see  Benison  v. 

Ck)n:L  227.  Worsley,  15  £.  L.  &  £q.  317. 

*  Supra,  §§  301,304;  MBq>hexs.  Inf . 
78, 109. 
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time  by  any  person  aggrieved,  and  the  tribunal  of  last  resort 
then  hears  the  parties,  determines  the  choice,  and  makes  a  final 
decree,  —  to  which  the  lower  court  conforms  and  issues  letters 
of  guardianship  accordingly.  The  infant,  if  imder  fourteen,  is 
rarely  produced  in  court,  nor  does  the  judge  make  an  order  of 
reference.^  Assent  or  attendance  in  such  proceedings  dispenses 
with  a  formal  notice  so  far  as  those  interested  are  concerned.' 

§  308.  Effect  of  Appointment ;  ConclufliTeness  of  Decree,  Ao. 
—  Fourth,  The  appointment  of  a  chancery  guardian  is  of  itself 
an  act  exercised  by  the  court  of  highest  authority  in  such  mat- 
ters. The  appointment  cannot  be  impeached  elsewhere,  nor  set 
aside  by  a  common-law  tribunal  The  court  which  creates  the 
guardian  superintends  his  acts  and  removes  him  if  necessary. 
Such  is  the  nature  of  chancery  jurisdiction  wherever  it  exists.' 
But  the  effect  of  appointments  made  by  probate  authority  is  not 
the  same.  In  general,  the  same  principles  apply  as  in  grants 
of  administration ;  probate  jurisdiction  being  much  the  same, 
whether  over  the  estates  of  deceased  persons  or  of  infants.  For 
fraud  or  excess  of  jurisdiction,  letters  of  probate  guardianship 
may  be  attacked  collaterally ;  not  otherwise.  But  a  person  sued 
in  the  common-law  courts  cannot  defend  on  the  ground  that  the 
guardian  is  unsuitable  for  his  trust;  the  letters  of  guardianship 
suf&ciently  disprove  it ;  they  are  the  guardian's  credentials  of 


^  For  practice  in  particnlar  States,  or  fourteen  years  old,   maj  appeal  it 

see  local  statutes;  also  Smith's  (Mass.)  that  choice  is  not  respected  hy  the  court. 

Prob.  Practice ;   Comst.  Dig. ;  Reese,  Adams's  Appeal,  38  Conn.  S04 ;  mtpra, 

(Ga.)  Manual ;    Watson  v.   Warnock,  §  301 ;  Witham  Re,  85  Me.  360 ;   128 

31  Qa.  716.    Next  of  kin  may  appeal.  Mass.    592.     Where    appointment    ia 

Taff  V,  Hosmer,  14  Mich.  249.     And  made  on  the  ground  of  estate,  the  ward 

see  Re  Feeley,  4  Redf .  306.    The  Geor-  being  non-resident,  statute  requirements 

gia  code  requires  appointment  made  in  as  to  notice  must  be  strictly  pursued,  or 

open  and  regular  court.    72  Ga.  125.  all  subsequent  proceedings  may  be  ren- 

As  to  the  requisites  in  appointing  dered  void.  Seayems  v.  Gerke,  3  Saw- 
guardian  for  an  insane  person,  see  yer,  353.  Liberal  discretion  of  lower 
Angell  i;.  Probate  Court,  11  R.  I.  187.  court  in  a  selection  or  deciding  to  ap- 
Where  the  intended  ward  is  of  full  point,  favored  in  115  N.  Y.  669. 
age,  notice  to  him  is  the  only  notice  ^  83  Cal.  344.  A  master  is  not  en- 
needful,  unless  the  statute  prescribes  titled  to  notice  of  proceedings  for  the 
otherwise.  Hamilton  v.  Probate  Court,  guardianship  of  his  apprentice.  62  N. 
9  R.  L  204.  But  statutes  differ  on  this  H.  252. 
point.    Morton  v.  Sims,  64  Ga.  298.  >  Macphers.  Inf.  119. 

A  minor  entitled  to  his  own  choioe^ 
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authority  everywhere,  and,  if  improperly  issued,  should  be  re- 
voked by  the  court  which  issued  them.^  The  later  and  safer 
tendency,  here,  as  in  gmnts  of  administration,  is  to  sustain  the 
court's  decree  against  indirect  and  collateral  attacks.^  An  oral 
appointment  as  guardian  is  not  to  be  shown  to  antedate  that 
shown  by  judicial  records ;  but  the  records  themselves,  with  re- 
corded judicial  action  in  confirmation  of  the  recorded  appoint- 
ment should  be  respected  elsewhere.^ 

The  decree  of  the  court  appointing  a  guardian  is  prima  fade 
evidence  of  the  ward's  disability ;  *  and  is  even  held  conclusive 
in  some  cases.  It  would  be  unreasonable  to  compel  the  guar- 
dian of  an  insane  person  or  spendthrift  to  furnish  proof  of  his 
ward's  condition  in  every  collateral  suit  on  his  behalf,  and  to 
encounter  new  investigations  of  facts  already  established,  con- 
cerning which  men's  minds  greatly  differ.  But  the  prima  facie 
evidence  of  infancy  is  generally  simple  and  easily  obtained. 
The  authority  of  his  guardian  turns  upon  a  simple  question  of 
fact,  —  the  date  of  birth.  And  while  we  apprehend  that  the 
recitals  contained  in  letters  of  guardianship  afford  prim^  fade 
proof  on  this  point,  in  all  contests  involving  the  guardian's 
authority,  the  presumption  thus  raised  must  be  very  slight, 


^  Speight  V.  Knight,  11  Ala.  461 ;  appointed  by  the  probate  court  of  a 
Kimball  v.Fisk^SQN.  H.  110;  Mathews  State  in  rebeUion,  most  be  reappointed 
r.  Wade,  2  W.  Va.  464;  Warner  v,  when  the  rightful  government  ia  re- 
Wilson,  4  Cal.  310.  As  to  the  effect  of  established.  Troy  r.  EUerbe,  48  Ala. 
defective   notice   in  probate   appoint-  621. 

ments,  see  Davidson    v,  Johonnot,    7         Where  there  was   jurisdiction   for 

Met.  388 ;  Breed  v.  Pratt,  18  Pick.  115;  appointment  both  on  grounds  of  lunacj 

Brigham  v.  Boston,  &c.  R.  R.  Co.,  102  and  infancy,  presumption    is  favored 

Mass.    14 ;    Cleveland    v.   Hopkins,  2  after  lapse  of  time  that  the  court  made 

Aik.  394 ;  Redman  v.  Chance,  32  Md.  the  appointment  cover  both  grounds,  or 

42 ;  Chase  v.  Hathaway,  14  Mass.  222 ;  performed  its  full  duty     King  v  BelL 

People  V.  Wilcox,  22  Barb.  1 78 ;  Palmer  36  Ohio  St.  460.    Here  a  new  bond  was 

V.  Oakley,  2  Doug.  433 ;  Sears  v.  Terry,  taken  after  the  ward  arrived  at  full  iige. 

26  Conn.  273 ;  Gronfier  v.  Puymirol,  19  Under  the  Georgia  code  an  appoint- 

Cal.  629.     As  to  other  informalities,  ment  made  in  chambers  by  the  judge  is 

see  State  v.  Hyde,  29  Conn.  564 ;  Lee  void.    72  Ga.  125.    Cf.  65  Iowa,  629. 
V.  Ice,  22  Ind.  384.    The  letter  of  guar-         ^  See  §  303 ;  Schouler,  Executors, 

dianship  need  not  recite  the  mode  and  §  160;  153  Penn.  St.  493. 
particulars  of  nomination,  but  is  in  the         *  53  Ark.  37 ;  Holden  v.  Curry,  85 

nature  of  a  certificate  or  commission.  Wis.  504. 

King  V,  Bell,  36  Ohio  St.  460;  Burrows        «  White  o.  Pabner,  4  Mass.  147. 
o.  Bailey,  34  Mich.  64.     A  guardian 
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since  it  is  common  to  issue  letters  of  probate  guardianship  upon 
the  mere  allegation  of  infancy  in  the  petition  and  without 
special  proof.^ 

One  who  has  been  appointed  guardian  and  acted  as  such,  can- 
not deny  the  jurisdiction  of  the  court  which  appointed  him  in 
a  collateral  suit^  If  he  ascertains  that  hid  appointment  was 
without  jurisdiction,  he  should  surrender  his  letters  at  once  and 
cease  to  act.  But,  as  we  shall  presently  see,  a  liability  may 
exist  from  the  fact  that  one  irregularly  or  wrongly  appointed 
undertakes  the  office  of  guardhn.^  The  court's  appointment  of 
a  guardian  does  not  relate  back  like  that  of  an  executor  or 
administrator.^ 

§  309.  dvU-Law  Rule  of  appointing  Guaraiaos.  —  The  prin* 
dples  of  the  civil  law»  as  later  adopted  in  Holland,  France,  and 
Spain,  with  reference  to  the  jurisdiction  and  method  of  appoint- 
ing guardians,  diflTer  not  greatly  from  our&  The  jurisdiction 
competent  to  make  the  selection  was  that  of  the  domicile  of  the 
minor,  or  in  which  his  property  was  situated.  Under  the 
French  Code,  a  family  council  is  called  together  at  the  instance 
of  the  parties  interested,  and  nominates  a  suitable  person  or 
persons  to  take  the  trusty  where  the  children  are  orphans  and 
not  otherwise  provided  for ;  and  these  persons,  when  they  are 
approved  by  the  judge,  take  an  oath  well  and  fedthfully  to  dis- 
charge their  trust  and  complete  the  necessary  qualifications. 
In  Louisiana,  the  selection  is  made  by  the  family  council  in  a 
similar  manner.^ 

^  Leonard  v.  Leowud,  14  Pick.  S80.  *  Prior  acte  of  tbe  gnardian  rapect- 

See  2  GreenL  Erid.  }$  363-368.  ing  the  ward's  property  are  not  ndi- 

*  Thnraton  v.  Holbrook'a  Estate,  31  dated  bj  his  new  credentials.  Hoiden  v. 
Yt.  354;  Hines  o.  Mnllins,  25  Ga.  696;  Carry,  85  Wis.  504;  Hnntsman  v. Fish, 
Fox  V.  Minor,  3S  CaL  111;  State  v.  36  Minn.  148.  Qn.  astoatestamentarf 
Lewis,  73  N.  C.  138.  guardian.    Nor  do  the  qman  gnardlan't 

*  See  quan  Guardian,  pott,  e.  4.  A  mistaken  acts  or  representatioins  estop 
general  appointment  will  be  oonstnied  the  infant  or  his  guardian  duly  i^ 
as  an  appointment  with  reference  to  pointed.  Sherman  r.  Wright,  49  N.  T. 
certain  property  only,  when  otherwise  228 ;  78  Tex.  378. 

it  wonld  not  be  valid.  DaTis  o.  Hadsoo,  *  3  Buige,  G6L  4  For.  Laws,  998- 
29  Minn.  27.  943 ;  2  Kent,  Com.  281. 
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CHAPTER  III 

TERMINATION  OF  THE  GUARDUN'S  AUTHORITY. 

§  310.  How  the  Chuurdlan'B  Authority  is  terminated.  —  Guar- 
dianship, lasts  until  the  end  of  the  period  for  which  it  was 
instituted.  But  it  may  be  sooner  terminated  by  the  death  or 
marriage  of  the  ward,  or  by  the  death,  resignation,  removal,  or 
supersedure  of  the  guardian  himself;  or,  if  the  guardian  be  a 
female,  by  her  marriage.  These  topics  will  be  considered  in 
order. 

§  311.  Natural  Zdmitatioii  Ward  of  Age,  Ac.  —  As  the  l*ela- 
tion  of  guardian  and  ward  usually  exists  for  merely  temporary 
purposes,  it  is  plain  that,  when  those  purposes  are  fulfilled, 
the  trust  must  terminate.  The  object  of  guardianship,  in  the 
case  of  infants,  is  fulfilled  when  the  infant  becomes  of  age, 
for  he  is  then  free  and  competent,  under  the  law,  to  transact 
his  own  business  and  control  his  own  person.  No  guardian, 
therefore,  of  an  infant,  whether  a  socage,  natural,  testamen- 
tary, chancery,  or  probate  guardian,  can  act  in  such  capacity 
after  the  ward  is  twenty-one  years  old  or  has  reached  majority ; 
but  should  present  his  account  and  settle  with  the  late  ward.^ 
Termination  thus  of  the  guardianship  is  equivalent  to  the  dis- 
charge of  the  guardian,  as  various  codes  are  construed ;'  subject, 
however,  to  the  appointing  court's  jurisdiction  over  the  guardian 
to  compel  final  account  and  settlement  of  his  trust.' 

But  the  natural  limitation  of  the  guaidian's  authority  may 
be  even  sooner,  if  derived  from  testamentary  appointment. 
For  the  testator  may  designate  a  shorter  period  or  some  par- 
ticidar  event  which  shall  determine  the  relation.  Thus,  if  he 
appoints  his  wife  to  be  guardian  until  her  remarriage,  her  trust 

1  1  Bl.  Com.  461,  462,  Harg.  n. ;  3  Woods,  C.  C.  724;  Stionp  v.  State,  70 

Kent,  Com.  221-227.    Statntes  relative  Ind.  495. 

to  gnardiaaship  are  sometimes  explicit         *  Tbte  v.  Sterenson,  55  Mich.  820. 
on  this  point.    Boarne  v.  May  bin,  3         >  People  v,  Seelje,  146  BL  189. 
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terminates  on  marrying  again.^  And  if  no  successor  was  in- 
dicated in  the  will,  a  chancery  or  probate  appointment  must 
supply  the  vacancy.^ 

The  legal  authority  of  guardians  in  socage  also  terminated, 
strictly  speaking,  when  the  infant  became  fourteen.^  So  did 
that  of  guardians  for  nurture,  as  distinguished  from  those  by 
nature.^  This  was  because  the  ward  was  recognized  as  partially 
qualified  to  act  for  himself,  having  passed  through  the  period 
of  nurture.  He  was  then  allowed  to  elect  a  guardian.^  Still 
the  guardianship  continued  effectual  during  minority  in  both 
cases,  unless  a  new  choice  was  made  by  the  ward.^  But  no 
guardians  in  socage,  for  nurture,  testamentary,  or  by  judicial 
appointment^  were  ever  rendered  devoid  of  power  by  the  mere 
fact  that  the  infant  had  passed  the  period  of  nurture.  An 
anomalous  exception  is  found  in  Ohio,  where  it  has  been  held 
that  probate  guardianship  wholly  ceases  when  the  ward  reaches 
twelve  if  a  female,  or  fourteen  if  a  male,  and  that  a  new  appoint- 
ment must  then  be  made.^  This  rule  is,  however,  one  of  statu- 
tory construction ;  and  while  the  ward,  on  arriving  at  fourteen, 
may  have  the  statute  right  to  choose  a  new  probate  guardian, 
the  general  rule  is  that  such  guardian  should  be  first  designated, 
judicially  approved  and  qualified  before  the  former  guardian  can 
be  considered  as  dischai^ed  from  his  trust.^ 

No  more  precise  limit  can  be  assigned  to  the  authority  of 
guardians  over  insane  persons  and  spendthrifts,  than  that  of 
the  ward's  necessities.  When  he  becomes  sufiiciently  restored 
to  reason,  or  is  otherwise  fit  to  control  his  own  person  and 
estate,  this  guardianship  ceases ;  for  the  purposes  of  the  trust 
are  felt  no  longer.  But  a  period  so  difficult  to  fix  should  be 
judicially  determined ;  for  which  cause  a  formal  discharge  from 

1  Selby  V,  Selby,  2  Eq.  Ca.  Ab.  488 ;  *  Rex  v.  Pierson,  Andr.  318 ;  Men- 
Holmes  v.  Field,  12  U\.  424;  Corrigan  des  v.  Mendes,  3  Atk.  624.  And  see 
V.  Kiernan,  1  Bradf.  208.  Maq)hera.  Inf.  41,  65;  Byrne  v.  Van 

3  Macphers.  Inf.  104,  and  cases  cited ;  Hoesen,  5  Johns.  66. 

fupro,  §§  287,  290»303.  '^  Perry  i^.  Brainard,  11  Ohio,  442; 

*  1  Bl.  Com.  461,  Harg.  n.;  2  Kent,  Maxson  v.  Sawyer,  12  Ohio,  195.  See 
Com.  222.  Dibble  o.  Dibble,  8  Ind.  307 ;  Matter  of 

«  76.  Dyer,  5  Paige,  584. 

*  I  Bl.  Com.  462,  Harg.  n.;  and  see  >  Biyoe  v.  Wynn,  50Gra.  332;  n^pra, 
c.  1,  «t</>ra.  S  ^1* 
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guardianship  is  to  be  sought  and  obtained,  and  meantime  the 
guardian's  authority  will  continue.^ 

§  312.  Death  of  the  'Ward.  —  Death  of  the  ward  necessarily 
terminates  guardianship.  And  after  the  ward's  death  the  guar- 
dian's only  duty  is  to  settle  up  his  accounts  and  pay  the  balance 
in  his  hands  to  the  ward's  personal  representatives,  whereupon 
his  trust  is  completely  fulfilled.^  Where  administration  is 
granted  upon  the  estate  of  a  deceased  ward,  the  assets  vest  at 
once  in  the  administrator,  whose  title  dates  back  by  relation  to 
the  ward's  decease.' 

§  313.  Sffazriage  of  the  Ward.  —  The  lawful  marriage  of  any 
ward,  whether  male  or  female,  must  necessarily  affect  the  rights 
of  the  guardian.  So  far  as  the  ward's  person  is  concerned,  there 
can  be  no  question  that  the  guardianship  ends.  Marriage  is 
paramount  to  all  other  relations,  and  its  proper  continuance 
being  inconsistent  with  guardianship  of  the  person,  the  latter 
yields  to  it,  whichever  may  be  the  sex  of  the  ward.  But  as  to 
the  estate,  the  rule,  in  view  of  late  married  women's  statutes, 
is  not  so  clear.  If,  however,  a  male  ward  marries  a  female, 
whether  she  be  minor  or  adult,  his  guardian  retains  power  over 
his  estate,  as  before,  until  he  becomes  of  age.^ 

Hence  arises  a  difficulty  where  a  male  and  female  ward 
marry,  both  being  minors  and  having  estates  in  the  hands  of 
their  respective  guardians.  Does  the  husband,  though  under 
age,  take  all  the  rights  of  an  adult  husband?  Or  does  the 
wife's  estate  remain  in  keeping  of  her  guardian  until  the  hus- 

1  Djce  Sombre's  Case,  1  PhiL  Ch.  ward  after  the  latter's  death.    Barrett 

437;  Hovej  v.  Harmon,  49  Me.  269;  v.  Provincher  (1894),  Neb.    Nor  con- 

WendeU's   Case,   1    Johns.    Ch.    600 ;  tinne  a  snit  alreadj  begun.    Richmond 

Kimball  v.  Fisk,  39  N.  H.  110;  Chase  v.  Adams  Bank;  152  Mass.  359.    And 

V.  Hathaway,  14  Mass.  222;  Hooper  v.  see   Mechanics   Bank   v.  Waite,    150 

Hooper,  26  Mich.  435 ;   55  Mich.  320.  Mass.  234. 

The  issne  here  is  whether  the  ward  has         *  Reeve,  Dom.  Rel  328 ;  2  Kent, 

sniBciencj  of  reason  to  manage  his  own  Com.  226 ;  Bac.  Abr.  Gnardian  (E)  ; 

estate.    Cochran  i?.  Amsden,  104  Ind.  Eyre  v.  Countess  of  Shaftesbury,  2  P. 

282.  Wms.  103 ;  Mendes  v.  Mendes,  3  Atk. 

^  In  some  States  the  gnardian  is  619;  72>.  1  Ves.  89;  Jones  v.  Ward,  10 

charged    with    administering   his   de-  Yerg.  160.    The  guardian  of  an  infant 

ceased  ward's  estate.    BeaTeis  v.  Brew-  husband  is  clothed  with  the  husband's 

ster,  62  Ga.  574.  power  of  reducing  to  possession.    Ware 

*  Sommers  v,  Boyd,  48  Ohio  St.  648.  v.  Ware,  28  Gratt.  670.    And  see  tupra, 

A  guardian  cannot  sue  on  behalf  of  his  §§  56,  71. 
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band  is  old  enough  to  control  it  in  person  ?  The  better  opinion 
is  that  it  goes  to  the  husband,  whatever  his  age.  The  inevitable 
consequence  is  that  the  husband's  guardian  must  take  it  from 
the  wife's  guardian,  and  hold  both  estates  during  minority. 
This  seems  an  awkward  arrangement,  but  it  is  nevertheless  the 
lawful  one.  More  troublesome  would  be  a  case  under  the 
recent  statutes  in  this  country  relative  to  married  women,  con- 
cerning which  we  do  not  find  an  important  decision.  But  it 
seems  the  technical  rule  applies,  as  before,  to  the  detriment  of 
the  female  ward*s  interests.  It  might  be  well  to  declare  by 
statute  that  the  wife's  guardian  shall  continue  to  manage  her 
estate  during  her  minority.^ 

The  marriage  of  the  female  ward,  it  is  said,  does  not,  ipso 
facto,  determine  the  authority  of  her  guardian  over  her  estate. 
Hence  an  order  of  court,  transferring  the  custody  of  the  prop* 
erty  to  the  husband,  is  first  necessary ;  to  which  order  the  hus- 
band will  be  entitled  upon  motion.  Such  is  the  rule  declared 
in  New  York.^  Bat  while  in  England  the  court  of  chancery 
never  appoints  a  guardian  for  a  female  infant  after  marriage, 
neither  does  it  discharge  an  order  for  a  guardian  because  of 
marriage ;  because,  as  Mr.  Macpherson  thinks,  the  marriage  of 
a  female,  if  valid,  supersedes  guardianship,  of  its  own  force.' 
Probate  wards  in  this  country  are  frequently  married,  and  their 
guardians  settle  their  accounts  without  order  of  court  or  revoca- 
tion of  letters,  on  the  supposition  that  the  marriage  ipso  facto 
puts  an  end  to  their  authority.  In  some  recent  cases  of  alleged 
trespass  on  a  female  infant's  lands,  it  has  been  ruled  that  the 
adult  husband  succeeds  to  the  place  of  her  guardian,  all  other 
guardianship  ceasing  at  her  marriage.^  And  it  is  held  that  a 
female  infant's  guardian  is  not  responsible  to  her  for  money 
which  was  hers,  and  which  he  has  paid  over  to  her  adult  hus- 
band, in  good  fiuth,  without  any  notice  or  presumption  of  her 


^  See  Reeve,  Dom.  ReL  S2S ;  2  Kent,  Ga.  467 ;  Anon.  8  Sim.  346 ;  Armstrong 

Com.  226;  Anon.  8  Sim.  346.  v.  Walknp,  12  Grmtt.  608. 

*  Whitaker'B   Csae,   4   Jolins.   Ch.         *  Macphers.  Inf.  113,  citing  Roach 

376.    Bat  see  oontrti,  Jones  v.  Ward,  v,  Garvan,  1  Yes.  160;  8  Sim.  336. 
10  Yerg.  160 ;  Nicholson  v.  Wilbom,  13         «  Porch  v.  Fries,  3  C.  £.  Green,  204 ; 

Bartlett  v.  Cowles,  15  Gray,  44ft. 
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non-concurrence.^  The  local  statute  is  sometimes  explicit 
enough  to  relieve  one  of  doubt  on  the  main  question.^ 

§  314.  Death  of  the  auardian.  —  Guardianship  is  terminated 
by  the  death  of  the  guardian.  But  the  ward  does  not  thereby 
necessarily  become  free,  for  a  successor  in  the  trust  continues 
to  control  him.  The  executor  or  administrator  of  the  guardian, 
as  such,  has  no  authority ;  for  guardianship  is  a  personal  trust 
and  not  transmissible.  But  he  should  close  the  accounts  of 
the  deceased  guardian  in  court,  and  pass  the  balance  over  to  the 
successor.  This  successor  is  the  person  next  indicated  in  the 
will  appointing  testamentary  guardians,  or  the  survivor  of  joint 
guardians,  or  some  one  appointed  in  chancery  or  probate  to  fill 
the  vacancy,  as  the  case  may  be.^ 

§  315.  Resignation  of  the  Onardian.  —  The  office  of  a  guar- 
dian was  regarded  as  something  so  honorable  at  the  common 
law  that  it  could  not  be  easily  refused,  much  less  resigned. 
Natural  guardians,  of  necessity,  could  not  resign.  We  have 
seen,  in  another  connection,  how  far  the  natural  guardian  may 
practically  surrender  his  children's  custody,  by  allowing  others 
to  adopt  them,  by  placing  them  in  a  charitable  institution,  and 
the  like ;  which  is  the  only  sense  in  which  this  guardianship 
may  be  considered  as  voluntarily  transferred.  So  guardians  in 
socage,  being  designated  by  the  law,  could  not  in  strictness 
resign ;  if  they  could  shift  their  authority  at  all,  it  must  have 
been  by  assignment  There  is  reason  to  believe  that,  before 
the  statute  of  Marlbridge,^  they  could  assign,  but  only  to  the 

^  Beazlej  v.  Harris,  1  Bosh,  533.  658.    Wlien  a  guardian,  whose  anthor- 

See,  as  to  the  wife's  remedies,  Story  v.  ity  has  terminated  on  the  ward's  arrival 

Walker,  64  Ga.  614.  at  majority,  becomes  administrator  of 

3  Some    local    codes    declare    that  the  ward's  estate,  the  ward  dying  soon 

when  the  female  ward  marries  an  adnlt  after  and  before  the  gnardianship  ac- 

the  gnardianship  shaU  cease.    Bonme  counts  are  closed,  his  liability  for  the 

V.  May  bin,  3  Woods,  C.  C.  724;  Kid-  property  is  thaf  of  administrator.    Hnt- 

well  V.  State,  45  Ind.  27  ;  State  v.  Joest,  ton  v.  Williams,  60  Ala.  107.    See  post, 

46  Ind.  235.    In  Alabama  the  married  c.  9,  as  to  marriage  of  a  ward.    As  to 

ward  may  caU  her  guardian  to  account,  settlement  of  a  guardian's  account  by 

Wise  V.  Norton,  48  Ala.  214.    See,  as  to  his  administrator,  see  66  Ala.  283 ;  156 

adnlt  husband's  settlement,  60  Ind.  41.  Penn.  St.  297.    Or  where  the  guardian 

And  see  as  to  intermarriage  of  guardian  died  without  making  a  settlement,  and 

and  his  ward,  1  Ind.  App.  441.  long  after  the  ward's  minority.    65  CaL 

*  Co.  Litt.  89 ;  Bac.  Abr.  Guardian  228. 
(E);  ConneUy  v,  Weatherly,  33  Ark.         «  52  Hen.  m.  c.  17. 
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extent  of  placing  the  ward*s  body  in  custody  of  another.  In 
later  times,  no  assignment  whatever  has  been  permitted  For, 
as  Lord  Commissioner  Gilbert  observed,  guardianship  in  socage 
is  an  interest,  not  of  profit,  but  of  honor,  committed  to  the  next 
of  kin,  inherent  in  the  blood ;  and  therefore  not  assignable.^ 

The  resignation  of  a  testamentary  guardian  is  not»  as  a  rule, 
permitted.  In  1752  the  guardians  of  the  young  Earl  of  Spencer, 
who  was  then  in  his  eighteenth  year,  petitioned  the  court  of 
chancery  that  they  might  be  discharged  from  their  trust,  as  he 
was  then  going  abroad  on  his  travels,  and  would  not  be  under 
their  care.  Lord  Hardwicke  (as  the  reporter  says)  refused  it 
with  some  warmth,  as  a  thing  which  had  never  been  done  at  the 
request  of  the  guardians  themselves ;  and  added,  that,  if  they 
would  not  continue  to  act  in  the  trust,  as  they  had  accepted  it, 
he  should  compel  them.  But  afterwards,  at  the  importunity  of 
counsel,  finding  that  the  mother  and  the  infant  also  acceded  to 
the  request,  he  yielded  so  far  as  to  allow  a  petition  to  be  filed 
on  behalf  of  the  infant,  upon  which  he  made  an  order  that  the 
care  and  direction  of  the  infant's  education  and  person  should 
be  committed  to  two  near  relatives  until  further  order,  and  that 
the  allowance  for  his  maintenance  and  education  should  be  paid 
to  them.  But  in  doing  so  the  Lord  Chancellor  declared  that 
while  the  special  circumstances  of  this  case  justified  his  action, 
he  would  not  in  general  comply  with  such  petitions,  nor  should 
this  case  be  drawn  into  precedent.  The  court,  he  added,  must 
take  care  of  the  infant,  even  though  it  did  not  punish  the  guar- 
dian for  not  doing  so.^  Though  this  was  a  case  of  testamentary 
guardianship,  we  presume  the  rule  to  be  equally  strict,  or  nearly 
so,  in  case  of  a  chancery  guardian.  In  either  instance  the  court 
can  make  an  order,  as  deemed  best  for  the  infant's  interests. 
There  need  be  no  summary  removal.  Chancellor  Kent,  in  Ez 
parte  Crumb,  claimed  that  chancery  could  doubtless  dischai^ 
or  charge  a  guardian,  even  if  appointed  by  a  surrogate ;  but  that 
in  the  case  of  a  testamentary  guardian  there  should  be  very 

1  Gilb.  Eq.  Rep.  175.    For  fnU  di»-        *  Spencer  o.  Earl  of  Chesterfield, 
coflsion,  see  Macphers.  Inf.  25-27  ;  Co.    AmbL  146. 
Litt.  88  6,  Harg.  n.  IS,  and  authorities 
cited. 
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special  reasons  for  interference.  He  refused  here,  however^  to 
make  any  change,  there  being  no  special  cause  shown.^ 

It  is  now  frequently  provided  by  statute  that  probate  guar- 
dians and  other  trust  officers  may,  in  the  discretion  of  the 
court,  be  allowed  to  resign.  But  in  absence  of  such  legislation 
it  would  appear  that  no  such  guardian  can  resign  as  a  matter  of 
right;  nor  can  the  probate  court  legally  accept  his  resignation 
and  appoint  a  successor.  Yet  it  is  held  in  Illinois  that,  under 
a  statute  which  permits  the  judge  ''to  remove  guardians  for 
good  and  sufficient  cause/'  he  may  consider  resignation  a  suffi- 
cient cause,  and  thereupon  discharge  the  guardian.^  There  is 
something  harsh  and  ofifensive  in  the  removal  of  a  guardian 
from  office.  Moreover,  numerous  unforeseen  emei^gencies  may 
arise,  so  as  to  render  the  continuance  of  the  trust  improper ;  as 
if  the  guardian  should  become  a  confirmed  invalid,  or  make 
himself  obnoxious  to  the  ward  and  his  relations,  or  display  a 
want  of  prudence  in  managing  the  estate  not  inconsistent  with 
good  intentions  nor  sufficiently  gross  to  justify  a  court  in  re- 
moving him.  He  might  be  fully  aware  of  the  advantage  of  a 
change  to  all  parties  concerned,  and  might  desire  to  be  relieved, 
provided  he  could  withdraw  with  honor,  and  without  submitting 
to  a  humiliating  investigation  of  petty  and  insufficient  grounds 
of  complaint.  This  opportunity  is  afforded  in  allowing  him  to 
resign.  So,  too,  the  guardian's  convenience,  apart  from  all  other 
considerations,  might  lead  him  to  withdraw.  And  further,  as 
one  has  observed  of  testamentary  appointees,  **  it  can  never  be 
for  the  infant's  benefit  to  continue  him  in  the  care  of  a  negligent 
or  reluctant  guardian.**  * 

§  316.  RemoTal  and  Buperaedure  of  the  Guardian.  —  The 
chancery  court  may  undoubtedly  remove  all  guardians  of  its 
own  appointment,  and  substitute  others  at  discretion  for  proper 

1  Ex  parte  Crumb,  2  Johns.  Ch.  439.  dianship  of  a  lunatic).    Where  a  gruar- 

See  2  Kent,  Com.  227.  dian  tenders  his  resignation,  the  more 

«  Young  V.  Lorain,  11  lU.  624.    See  correct  form  of  judicial  order  would  be 

Pepper  v.  Stone,  10  Vt.  427.  that  the  resignation  is  accepted  ;  yet  it 

»  Macphers.   Inf.   128,  commenting  is  held  that  the    probate    court  may 

upon  Spencer  v.  Earl  of  Chesterfield,  without  error  enter  an  order  removing 

iupra.    As  to  a  guardian's  resignation,  such  guardian.    Brown  v.  Huntsman, 

see  King  v.  Hughes,  52  Ga.  600  (guar-  32  Minn.  466. 
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cause.  This  rule  extends  still  further ;  for,  according  to  Ameri- 
can authority,  chancery  may  remove  all  guardians,  whether 
appointed  by  the  court  itself,  by  probate  tribunals,  by  testa- 
ment, or  even  by  express  act  of  the  legislature,  whenever  the 
guardian  abuses  his  trust  or  the  interests  of  the  ward  require  it^ 
This  statement  is  somewhat  too  sweeping,  so  far  as  the  English 
courts  are  concerned.  So,  too,  probate  tribunals  are  authorized 
in  most  if  not  all  of  the  States  to  remove  guardians  of  their  own 
appointment  on  good  and  sufficient  cause.^  And  the  removal  of 
a  guardian  by  a  decree  of  the  appellate  probate  tribunal  termi- 
nates summarily  the  guardianship  granted  below.^ 

And  as  two  persons,  or  sets  of  persons,  cannot  at  the  same 
time  hold  the  same  trust,  it  follows  that  one  guardian  must  be 
removed,  or  a  vacancy  otherwise  created,  before  the  court  can 
make  a  new  appointment.  This  principle,  apparently  simple, 
has  sometimes  been  overlooked ;  when,  for  instance,  a  court  has 
issued  new  letters  without  revoking  the  old,  or  seeks  to  super- 
sede a  testamentary  by  a  probate  guardian.  The  appointment 
of  a  new  guardian  does  not  of  itself  terminate  the  authority  of 
one  previously  chosen.  It  is  an  act  without  jurisdiction,  and 
void.  But  natural  guardians  need  not  be  formally  removed, 
nor  guardians  in  .socage.  The  rule  appUes  only  to  guardians 
testamentary  and  guardians  by  judicial  appointment^  who  hold 
by  a  higher  authority  than  either  of  these.^ 

If  a  guardian  does  not  behave  to  the  satisfaction  of  the  court 

1  Cowls  V.  Cowls,  3  Gilm.  435.  See  *  Even  though  the  case  is  sent  back 
Ex  parte  Crumb,  2  Johns.  Ch.  439 ;  Dm-  to  the  lower  tribunal  for  further  pro- 
brow  V.  Henshaw,  8  Cow.  349.  A  tes-  ceedings.  156  Mass.  277.  Whenaguar- 
tamentaiy  guardian,  in  manj  States,  dian  who  has  been  removed  from  office 
maj  now  be  removed  on  the  same  appeals,  and  another  has  been  appointed 
grounds  which  warrant  the  removal  of  a  and  qualified  in  his  stead,  the  office  de- 
probate  guardian.  DamareU  v.  Walker,  volves,  pending  a  final  decision.  State 
2  Redf.  198.  But  sound  discretion  v.  McKown,  21  Vt.  503. 
should  be  used.  Sanderson  v.  Sander^  *  Bledsoe  v.  Britt,  6  Yerg.  458 ; 
son,  79  N.  C.  369,  Grant  v.  Whitaker,  1  Murph.  281 ;  Bob- 

3  Simpson  v.  Gonzales,  15  Fla.  9;  inson  &.  Zollinger,  9  Watts,  169;  Fay 
Re  Clement,  25  N.  J.  Eq.  508;  Mc-  i;.  Hnrd,  8  Pick.  528;  Thomas  o.  Bur- 
Phillips  v.  McPhillips,  9  R.  I.  536.  An  rus,  23  Miss.  550;  2  Ch.  Cas.  237; 
order  of  removal,  where  the  court  may  Morgan  v,  Dillon,  9  Mod.  141 ;  Copp  v. 
remove  at  its  own  instance,  is  not  invalid  Copp,  20  N.  H.  284. 
because  based  on  a  defective  petition. 
Cherry  v,  Wallis,  65  Tex.  442. 
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of  chanceryy  orders  regulating  his  conduct  are  frequently  made 
upon  him;  and  if  any  such  steps  be  taken  as  to  induce  sus- 
picion that  the  infant  will  suffer  by  the  conduct  of  the  guar- 
dians, the  court  will  interpose.^  This  is  the  English  rule  as  to 
guardians  in  general.  But  in  this  country  probate  guardianship 
is  usually  determined  for  misconduct  by  a  summary  removal. 

There  can  be  no  removal  of  a  probate  guardian  without  cause 
shown.'  Courts  of  chancery  are  equally  bound  to  observe  this 
principle ;  but  their  discretion  is  absolute.  Some  of  our  codes 
make  it  imperative  that  a  statutory  ground  exist  for  removing 
one  guardian  and  appointing  another;'  and  where  a  statute 
enumerates  the  grounds  of  removal,  grounds  not  enumerated 
authorize  no  removal^  A  mere  stranger  cannot  apply  to  have 
a  guardian  removed ;  it  must  be  a  party  in  interest.^  Nor  can 
one  who  has  been  properly  removed,  though  the  mother  herself, 
claim  any  right  of  recommending  a  successor.® 

Among  the  causes  which  have  been  deemed  sufficient  for  the 
removal  of  a  guardian  are  these:  Appointment  to  the  trust 
without  proper  notice  to  other  parties  interested.^  Gross  and 
confirmed  habits  of  intoxication.^  Any  breach  of  official  duties 
amounting  to  misconduct®  Failure,  after  being  ordered  to  do 
so,  to  file  inventory  or  accounts  as  required  by  the  terms  of  his 
trust.^^    Employing  the  ward  or  using  the  ward's  funds  for  the 

1  Roach  V.  Garvin,  I  Ves.  160;  Dnke  removal.    Dnll's  Appeal,  108  Penn.  St. 

of  Beaufort  r.  Berty,  1  P.  Wma.  705.  604. 

s  Whitnej  v,  Whitney,  7  S.  &  M.  «  Kahn  v,  Uzaelson,  62  Tex.  S21 ;  2 

740.  Dem.  430. 

»  2  Dem.  (N.  Y.)  439;  4  Dem.  158.  »  Colton  ir.  Goodson,  1  How.  (Miss.) 

Mere  delay  or  omission  to  file  an  in-  295. 

ventory  or  account  which  involves  no  *  Hamilton  v.  Moore,  32  Miss.  205. 

injnry  is    insufficient    ground    for  re-  ^  Morehouse  v.  Cooke,  Hopk.  226; 

moviJ ;   the  g^uardian  should  first  be  Ramsay  v,  Ramsay,  20  Wis.  507. 

ordered  at  least  to  file  them.    2  Dem.  ^  Kettletas  v.  Gardner,  1  Paige,  Ch. 

439 ;  Johnson  v.  Metzger,  95  Ind.  307.  488. 

Nor  misconduct  of  others,  at  which  the  *  Barnes  v.   Powers,   12  Ind.  341; 

guardian  himself  did  not  connive.    4  Sweet    v.    Sweet,    Speers    Eq.    309 ; 

Dem.  153.  O'NeU's  Case,  I  Tuck.  (N.  Y.  Surr.) 

Though   adverse   interest,  such  as  34. 

being  executor  or  administrator  of  an  ^^  Kimmel  v.  Kimmel,  48  Ind.  203; 

estate  in  which  the  ward  was  inter-  Dickerson  v,  Dickerson,  31  N.  J.  Eq. 

ested,  is  an  objection  to  appointing  one  652.    See  2  Dem.  439.    The  failure  to 

guardian,  it  is  not,  after  long  lapse  of  file  an  inventory  may  be  justifiable.    95 

time,  to  be  set  up  equally  as  a  cause  of  Ind.  307. 
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guardian's  own  advantage,  to  the  ward's  detriment^  Failure 
to  support  the  ward  with  income  ample  for  doing  so,  especially 
if  the  guardian  be  the  father.^  Abandonment  of  the  trust.' 
Criminal  conviction.*  Ignorance  or  imprudence  on  the  part  of 
the  guardian,  whereby  the  ward's  interests  suffer.^  Waste  of 
the  ward's  estate.®  But  not  insolvency  alone;  though  it  is 
otherwise  where  one  has  been  adjudged  a  bankrupt,  or  is  guilty 
of  fraud.^  Nor  is  intermeddling  with  the  estate  before  qualifi- 
cation as  guardian  a  ground  for  removal,  if  in  good  faith  and 
by  advice  of  counsel.^  In  Indiana,  as  the  statute  provides,  one 
can  be  displaced  for  unfaithful  performance  of  the  trust  or 
insufficient  security.®  Guardians  may  in  some  States  be  re- 
moved wherever  it  will  be  for  the  ward's  interest.^^  It  appears 
that  there  may  be  a  combination  of  circumstances  to  justify  £he 
removal.^  "  Improper  conduct,"  in  respect  of  the  care  of  the 
property  or  of  the  ward's  person,  is  sometimes  the  statute  rule.^ 
And  in  Massachusetts  such  conduct  of  a  guardian  as  tends  to 
alienate  his  infant  ward*s  affections  from  the  mother,  who  is 
a  person  of  good  character,  will  justify  his  removal,  notwith- 
standing the  mother  may  have  remarried;^  and  so  will  mere 
unsuitableness  without  misconduct  of  any  kind.^*  Different 
local  codes  will  be  found  to  prescribe  varying  rules  in  this 
respect. 

Beligious  opinions  were  formerly  made  a  test  of  the  guar- 
dian's capacity  to  act.  But  such  conflicts  seldom  arise  at  the 
present  day.  It  was  held  in  a  Pennsylvania  case,  a  few  years 
ago,  that  difference  of  belief  on  religious  subjects  constitutes  no 

1  Snaveljr  v.  Harkrader,  29  Gratt.  *  Morgan  v.  Andenon,  5   Blackf. 

112.  503 ;  West  v.  Fonythe,  34  Ind  418. 

«  Re  Swift,  47  Cal.  429.  w  Ex  parte  Crutchfield,  3  Yerg.  336. 

«  Lefever  v,  Lefever,  6  Md.  472.  u  Windsor  ».  McAtee,  2  Met.  (Kv.) 

*  13  Phila.  402.  430. 

ft  Nicholson's  Appeal,  20  Penn.  St.  ^  Slattery  v.  Smiley,  25  Md.  389. 

60.  ^  Perkins    v.  Finnegan,  105  Bfass. 

^  Dickerson  v.  Dickerson,  31  N.J.  501.    Where  dereliction  of  dntyas  to 

£q.  652.  the  person  of  the  ward  is  charged,  and 

7  Chew's  Estate,  4  Md.  Ch.  60 ;  not  mismanagement  of  the  estate,  this 
Cooper's  Case,  2  Paige,  Ch.  34.  See  is  insufficient  as  to  guardianship  of  eo- 
Lord  Thnrlow,  in  Smith  v.  Bates,  2  tate.    66  Cal.  240. 

Dick.  631.  i«  Gray  v.  Parke,  155  Mas*.  433. 

8  Stone  r.  Dorrett,  18  Tex.  700. 
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cause  for  a  guardian's  removal,  if  no  harsh  or  unfair  means 
have  been  used  to  erase  the  impressions  left  by  the  parents  on 
the  child's  mind.^  English  cases  sometimes  present  such 
conflicts  over  religious  influence.^ 

§  317.  The  Same  Subject.  —  For  the  same  reason  that  non- 
residents are  held  incompetent  for  appointment,  guardians  must 
surrender  their  authority  when  they  move  out  of  the  jurisdic- 
tion, or  the  court  will  take  it  from  them.  This  rule  is  not 
uniform,  however,  in  all  the  States.  Under  the  statutes  now, 
as  formerly,  in  Indiana,  Alabama,  and  some  other  States,  re- 
moval from  the  State  constitutes  per  se  a  ground  for  displace- 
ment from  oj£ce.^  But  since,  as  we  have  seen,  non-residents 
may  sometimes  be  appointed  guardians  on  filing  security,  the 
more  reasonable  rule  is  to  make  them  liable  to  displacement 
whenever,  as  non-residents,  they  could  not  have  been  appointed 
in  the  first  instance.^  Removal  from  the  jurisdiction  with  the 
ward's  funds  may  justify  summary  proceedings;^  and  so  may 
allowing  the  wards  to  go  into  another  State  by  themselves  and 
neglecting  their  interests.® 

As  in  making  appointments,  the  court  is  allowed  a  liberal 
discretion  over  removals,  and  its  decision  will  not  be  reversed 
on  appeal  unless  palpable  injustice  has  been  done.^  But  the 
guardian  is  entitled  to  notice  before  removal,  that  he  may 
appear  in  defence ;  and,  if  removed  without  such  notice,  unless 
he  has  waived  it  by  his  voluntary  appearance  in  court,  he  has 
good  ground  for  appeal ;  and  it  is  doubtful  whether  a  new  ap- 
pointment under  such  circumstances  has  any  validity  whatever.^ 

^  Nicholson's  Appeal,  20  Penn.  St.  guardian  is  appointed  ia  the  conntj 

50;  supray  §  306.  of  the  late  father's  domicile,  removes 

^  McGrath  Re,  [1892]  2  Ch.  496.  with  them  into  another  county,  another 

*  Nettleton  v.  State,  13  Ind.  159 ;  guardian  may  be  there  appointed  for 
Cockrell  v.  Cockrell,  36  Ala.  673.  them  who  will  supersede  the  former. 

*  See  Speight  v.  Knight,  II  Ala.  461 ;  Moses  v,  Faber,  81  Ala.  445. 

also  supra,  §  306 ;  Succession  of  Book-  "  Watt.  v.  Allgood,  62  Miss.  38. 

ter,  18  La.  Ann.  157.    Going  into  the  ^  Nicholson's  Appeal,  20  Penn.  St. 

Confederate  lines  during  the  war  did  50;    Isaacs  v.  Taylor,  3  Dana,  600; 

not  forfeit  tutorship.    Clement  v.  Sigur,  Young  v.  Young,  5  Ind.  513. 

29  La.  Ann.  798.  *  Hart  v.  Gray,  3  Sumn.  339 ;  Gwin 

*  State  w.  Engelke,  6  Mo.  App.  356.  v.  Vanzant,  7  Yerg.  143  ;  Myers  v.  Pear- 
Under  Alabama  Code,  if  the  surviving  soil,  17  Ind.  405;  Croft  v.  Terrell,  15 
mother  of  minor  children  for  whom  a  Ala.  652.    An  order  of   removal  for 
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The  authorities  are  clear  in  reqnirii^  notice  wherever  proceed- 
iiigs  for  removal  involve  the  guardian's  personal  character; 
but  where  the  discharge  is  sought  on  other  grounds,  and  the 
ward's  rights  are  deemed  of  paramount  importance,  as  when 
one  under  guardianship  for  insanity  is  restored  to  reason,  or  a 
ward  arrived  at  fourteen  wishes  to  exercise  the  privil^je  of 
nominating  a  successor,  removals  without  notice  are  sometimes 
sustained ;  ^  still  the  better  opinion  is  in  favor  of  notice  in  all 
cases.^  And  the  judge  may  exercise  a  liberal  discretion  in  taking 
evidence  for  his  own  information.' 

§  317  a.  The  Same  Subject.  —  We  have  seen  that  chancery 
courts  in  this  country  claim  the  right  of  removing  testamentary 
guardians.  In  England,  the  rule  is  not  laid  down  so  strongly. 
Testamentary  guardians  are  not  removed,  but  superseded  in 
their  functions :  a  refinement  adopted,  it  is  said,  out  of  defer- 
ence  to  the  act  of  Parliament*  In  this  sense  are  to  be  under- 
stood certain  expressions  of  Lord  Hardwicke  and  Lord  Bedesdale, 
which  would  seem  to  extend  the  authority  of  the  court  to  actual 
removal  from  office.^  Lord  Nottingham,  in  Foster  v.  Denny,  said 
that  he  could  not  remove  a  guardian  constituted  by  act  of  Par- 
liament^ This  is  still  the  doctrine  of  the  English  chancery ; 
but  it  exerdses  full  jurisdiction  in  ordering  infants  to  be  made 
wards  of  court,  with  suitable  directions  for  their  maintenance 
and  education ;  and  it  will  restrain  the  testamentary  guardian 
from  interference  with  the  person  and  estate  of  wards  thus  taken 
under  its  protection.^ 

By  the  common  law,  certain  persons,  as  idiots,  lunatics,  deaf 
and  dumb  persons,  persons  under  outlawry  or  attainder,  and 

embezzlement  ex  parU   and   without        *  He  may  consider  material   facte 

notice  is  void.     Colvin  v.  State,  127  bearing  upon  the  issue  at  the  date  of 

Ind.  403.    As  to  a  revocation  of  letters  the  hearing,  though  not  existing  when 

where  the  trust  has  never  been  fully  the  petition  was  filed.    155  Mass.  433. 
assumed,  or  the  appointment  was  il-         *  Macphers.  Inf.  128. 
legal,  less  strictness  is  requisite.    See        ^  Lord  Hardwicke,  in  Roach  v.  Gar> 

Sa>bey  v.  Gano,  35  Ohio  St.  550.  Tan,  1  Yes.  160;  Lord  Redesdale,  in 

^  Ilovey  V,  Harmon,  49  Me.  269;  O'Keefe  v.  Casey,  1  Sch.  &  Lef.  106. 
ntpra,  c.  2.  *  2  Ch.  Gas.  237. 

*  Montgomery  v.  Smith,  3    Dana,         ^  Smith  v.  Bate,  2  Dick.  631 ;  Ing- 

599 ;  Copp  V.  Copp,  20  N.  H.  284 ;  Lee  ham  v.  Bickerdike,  6  Madd.  275.    See 

p.  Ice,  22  Ind.  384.    But  see  Cooke  v.  also  M'CuUochs,  In  re,  I  Dro.  276 ;  12 

Beale,  11  Ired.  36.  Jnr.  100. 
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lepers  removed  by  writ  of  leprosy,  were  passed  over  in  the  guar- 
dianship. And  where  a  guardian  became  incapable  of  acting, 
the  office  devolved  upon  the  next  person  to  whom  the  inherit- 
ance could  not  descend.^  Such  guardians  do  not  appear  to  have 
been  removed  from  office.  But  there  can  be  little  doubt  that 
the  insanity  of  a  probate  or  chancery  guardian  would  be  good 
cause  for  his  removal  or  supersedure ;  and  a  final  settlement  of 
his  guardianship  accounts  would  properly  be  required  from  his 
own  guardian.^ 

§  318.  Marriage  of  Female  Onardlan,  —  The  marriage  of  a 
female  guardian  may  terminate  one's  authority,  though  that  of 
a  male  guardian  never  does.  The  old  rule  of  the  common  law 
appears  to  have  been,  that  when  a  female  guardian  in  socage 
married,  her  husband  became  guardian  in  right  of  his  wife ;  but 
jthat  on  her  death  guardianship  ceased  on  his  part,  and  went  to 
the  infant's  next  relation.'  Testamentary  guardianship  in  Eng- 
land seems  to  be  left  to  the  operation  of  the  will  in  such  cases : 
chancery  refusing  to  interfere  with  the  testator's  own  directions.^ 
But  it  is  customary  for  the  father  to  designate  successors  in  the 
event  of  marriage.  What  has  already  been  said  on  the  subject 
of  appointing  married  women  guardians  applies,  likewise,  in  this 
connectioa^  Certainly,  if  marriage  does  not  absolutely  put  an 
end  to  the  guardian's  authority,  it  has  the  common-law  effect  of 
joining  her  husband  in  the  trust ;  ^  and  yet,  according  to  some 
American  statutes,  the  fact  of  marriage  would  only  render  her 

^  Co.  Litt.  88,  89 ;  Maq>hen.  Inf.  change  the  old  rnle,  and  expresslj  aa- 

24,  25.  thorize  a  married  woman  to  be  gnar- 

•  ModaweU  v.  Holmes,  40  Ala.  391 ;  dian.  Schouler,  Hua.  &  Wife,  appendix. 
Damarell  v.  Walker,  2  Redf.  198.  As  to  requiring  in  such  case  the  hus- 

»  Co.  Litt.  89  a ;  Bac.  Abr.  Guardian  band's  written  consent  to  the  wife's  con- 

A  Ward  (E).    See  7  Vt.  372.  tinuance  in  office,  see  Hardin  v.  Helton, 

*  Macphers.  Inf.  129 ;  Morgan  v.  50  Ind.  319.  In  New  York  aemble  the 
Pillon,  9  Mod.  185;  Dillon  v.  Lady  widowed  mother's  remarriage  termi- 
Monnt  Caahell,  4  Bro.  P.  C.  306.  See  nates  her  gnardianship,  and  under  the 
Corbet  V.  Tottenham,  1  Ball  &  B.  59.  statute  she  can  be  removed.    Swartwout 

*  See  tupra,  §  306 ;  Martin  v.  Foster,  v.  Swartwout,  2  Redf.  52.  The  female 
38  Ala.  688;  Elgin's  Case,  1  Tuck,  guardian  who  ma^es  must  not  abandon 
(N.  Y.  Surr.)  97;  Leavel  w.  Bettis,  3  her  rights  of  custody;  her  marriage 
Bush,  74.  does  not,  in  Kentucky,  extinguish  her 

•  Wood  V.  Stafford,  50  Miss.  370;  authority.  Cotton  v.  Wolf,  14  Bush, 
tupra,  §  86.    Statutes  in  some  States  238. 
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liable  to  removal,  and  the  courts  would  protect  such  guardian's 
bona  fide  acts  against  collateral  attack.^  In  Louisiana,  the 
mother,  by  the  advice  of  a  family  meeting  previous  to  her  re- 
marriage, may  be  retained  in  the  tutorship  of  her  minor  chil- 
dren, notwithstanding  her  remarriage  ;^  but  if  she  fedls  to  procure 
such  advice,  she  loses  the  tutorship.^ 

§  319.  Other  Cases  where  a  New  Quardian  is  appointed.  — 
There  are  some  other  cases  in  which  it  is  said  that  a  new  guar- 
dian may  be  appointed,  as  though  guardianship  had  already 
determined.  Thus,  where  a  testamentary  guardian  has  not 
acted,  and  declines  to  act,  chancery  may  appoint  a  successor.^ 
So  in  other  cases  where  the  guardian  renounces  his  appoint- 
ment.* Filing  a  bond,  with  proper  security,  is  sometimes  re- 
garded as  the  condition  precedent  to  a  probate  appointment, 
and  it  is  thought  that  letters  need  not  be  revoked  in  such  a 
case.  But  this  is  by  no  means  a  settled  rule.^  Letters  of  guar- 
dianship obtained  through  material  false  representations  may  be 
revokedJ 

Outlawry  and  attainder  of  treason  —  or  what  is  known  as 
civil  death  —  did  not  put  an  end  to  guardianship  in  socage; 
because,  it  was  said,  the  guardian  had  nothing  to  his  own  use, 
but  to  the  use  of  the  heir.^  The  same  principle  doubtless  ap- 
plies to  other  guardians.  But  a  guardian  might  be  properly 
removed  on  such  grounds.  In  the  United  States,  local  statutes 
largely  regulate  the  general  subject  of  terminating  a  guardian's 
authority. 

1  See  Hood  v.  Perry,  73  Ga.  319 ;         •  Rnssen  v.  Coffin,  8  Pick.  148;  Fay 

§  326  ;  54  Ark.  480.  o.  Hurd,  lb.  528 ;  Bams  v.  Branch,  3 

s  Gandet  i;.  Gaadet,  14    La.  Ann.  McCord,  19;  Clarke  v.  DameU,8  GIU 

112.  &  Johns.  111.    See  West  v,  Forsythe. 

*  Keene  v.  Gnier,  27  La.  Ann.  232.  34   Ind.  418 ;    Fant  v.  McGowan,  57 

*  Ex  parte  Champney,  1  Dick.  350 ;  Miss.  779. 

O'Keefe  t;.  Casey,  1  Sch.  &  Lef .  106.  ^  Re  Clement,  25  N.  J.  £q.  508.    The 

^  McAlister  v.  Olmstead,  1  Humph.  Orphans*  Court  may  thus  revoke,    lb. 
210;  Lef  ever  v.  Lef  ever,  6  Md.  472;         ^  Co.  Litt.  88  6;  Macphers.  Inf.  25. 
Simpson  v.  Gonzalez,  15  Fla.  a 
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CHAPTER  IV, 

NATURE  OF  THE  GUARDIAN'S  OFFICE. 

§  320.  Gnardianship  relates  to  Person  and  Estate.  — >  The 
powers  and  duties  of  a  guardian  relate  either  to  the  person  of 
the  ward,  or  to  the  ward's  estate,  or  to  both  person  and  estate. 
As  guardian  of  the  person,  he  is  entitled  to  the  custody  of  the 
ward;  he  is  bound  to  maintain  him  in  a  style  suitable  to  the 
latter's  means  and  condition  in  life ;  if  the  ward  be  a  minor,  he 
superintends  his  education  and  directs  him  in  the  choice  of  a 
pursuit;  and  in  general,  he  supplies  the  place  of  a  judicious 
parent.  As  guardian  of  the  estate,  he  manages  the  ward's  prop- 
erty, both  real  and  personal,  with  faithfulness  and  care,  changes 
investments  whenever  necessary,  with  permission  of  the  court, 
pays  the  just  debts  of  the  ward,  collects  his  dues,  puts  out  his 
money  on  interest,  manages  his  investments,  keeps  regular 
accounts,  and  is,  in  effect,  the  ward's  trustee.^  Whether  the 
guardianship  be  in  socage,  testamentaiy,  or  by  chancery  or  pro- 
bate appointment,  these  powers  and  duties  are  essentially  the 
same ;  although,  as  we  have  seen,  socage  guardianship  was  cre- 
ated with  special  reference  to  the  ward's  real  estate.^  More- 
over, as  will  fully  appear  in  the  succeeding  chapters,  chancery 
and  probate  guardians  are  brought  more  closely  under  judicial 
control  and  supervision  than  either  guardians  in  socage  or 
testamentary  guardians. 

But  while  guardianship  of  the  person  resembles  the  relation 
of  parent  and  chUd,  it  is  not  altogether  like  it.  The  parent 
must  support  his  child  from  his  own  means ;  and  in  return  the 
child's  labor  and  services  belong  to  him.  But  the  guardian  is 
not  bound  to  supply  the  wants  of  his  ward,  except  from  the 
ward's  own  estate  in  his  hands  and  the  liberality  of  others, 
though  it  were  to  keep  the  child  from  starving.     On  the  other 

1  2  Kent,  Com.  230-233.  *  Supra,  c.  1. 
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hand,  the  guardian  has  no  more  right  to  the  labor  and  services 
of  his  ward  than  any  stranger.  Nor  are  guardians  of  the  estate 
vested  with  an  interest  precisely  like  that  of  trustees ;  for  while 
the  latter  may  sue  and  be  sued  in  their  official  capacity,  suits  by 
and  against  infants  are  brought  in  the  name  of  the  ward  and  not 
the  guardian.^ 

Guardians  in  socage  acquired  authority  as  guardians  of  the 
ward's  estate ;  and  guardianship  of  the  estate  drew  after  it«  in 
such  case,  guardianship  of  the  person ;  so  that  they  were  guar- 
dians of  both  person  and  estate.'  Testamentary  guardians  un- 
der the  statute  of  Charles  II.  acquire  authority  through  the 
father's  devise  to  them  of  the  "  custody  and  tuition "  of  his 
children ;  and  this  devise  of  the  person  carries  with  it,  as  inci- 
dent, a  devise  of  the  estate ;  so  that  they  too  (subject  to  statute 
modifications)  are  guardians  of  both  person  and  estate.^  But 
chancery  guardians  are  not  always  invested  with  such  powers; 
for  the  court  will  make  such  orders  as  are  needful  in  all  cases. 
Chanceiy  sometimes  appoints  a  guardian  of  the  person  only,  for 
a  special  and  temporary  purpose.^  Where  a  suit  is  pending, 
and  it  becomes  necessary  to  appoint  a  guardian,  chancery  ap- 
points a  guardian  of  the  person  only,  the  estate  being  under  the 
direction  of  the  court  But  where  no  suit  is  pending,  and  pro- 
ceedings are  commenced  by  petition,  the  guardian  is  appointed 
for  both  person  and  estate.^  Probate  guardianship  is  subject, 
in  great  part,  to  local  legislation ;  but  it  may  be  safely  asserted^ 
as  a  general  principle,  that  all  probate  guardians  are  guardians 
of  both  person  and  estate,  save  so  far  as  a  natural  guardian's 
rights  over  the  person  are  reserved  by  express  statute  or  other; 
wise,  and  that  the  court  cannot  commit  guardianship  of  th^ 
person  to  one  and  guardianship  of  the  property  to  another.^ 

The  guardian  is  not  always  entitled  to  the  custody  of  the  ia; 

1  See  infra.  Fart  V.  c  6.  *  Macphen.  Inf.  10.5 ;  2  Kent,  Com. 

s  Bnt    see    Bedell    v.    Constable,  229. 

Yaugh.  185.  «  See  Tenbrook  v  M*Colm,  7  HaUt. 

<  Stat.  12  Car.  11.  c.  24,  §§  8,  9,  97.    Bat  some  State  codes  pennit  a 

Vaagh.  178.  separation  of  the  functions  with  sepa- 

*  Macphers.  Inf.  114;  Ex  parte  Be-  rate  guardians  accordingly.    84  Iowa» 

Cher,  I  Bro.  C.  C.  556 ;  Ex  parte  Wools-  363.    And  see  17  R.  L  760. 
combe,  1  Madd.  218. 
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iant's  person ;  but  chancery  will  exercise  its  discretion  for  the 
benefit  of  the  latter,  as  to  delivering  him  up  to  the  guardian  or 
permitting  him  to  remain  elsewhere,  and  as  to  the  persons  who 
are  to  have  access  to  him,  and  the  circumstances  attending  such 
access,  and  generally  as  to  his  education,^  And  it  is  the  policy 
of  our  legislation  to  leave  the  child's  person  in  his  parents'  keep- 
ing  so  far  as  possible.  But  the  guardian  may  be  a  "  guardian  of 
the  person  and  estate  "  notwithstanding. 

§  321.  ^Wliether  a  Guardian  is  a  Zmstee.  —  In  discussing  the 
rights  and  duties  of  a  guardian,  this  question  next  meets  us  at 
the  outset :  Is  or  is  not  the  guardians  office  substantially  that 
of  a  trustee  in  interest  ?  This  will  be  best  seen  by  examining 
the  different  kinds  of  guardians,  as  they  respectively  arose. 

Guardianship  in  socage  arose  very  early  at  common  law,  and 
is  the  first  in  order.  These  guardians  were  considered  as  trus- 
tees. According  to  the  old  authorities,  the  guardian  in  socage 
had  not  a  bare  authority,  but  an  actual  estate  and  interest  in 
the  land,  though  not  to  his  own  use.^  Hence  he  might  elect 
whether  to  let  the  estate  or  occupy  it  for  the  ward's  benefit  He 
was  considered  as  entitled  to  the  possession  of  the  ward's  prop- 
erty, and  incapable  of  being  removed  from  it  by  any  person.  In 
other  words,  this  guardian  had  the  legal,  but  not  the  beneficial 
interest.  Not  long  after  the  statute  of  Charles  II.  chancery  was 
called  upon  to  determine  the  nature  of  testamentary  guardian- 
ship. Lord  Macclesfield,  in  the  case  of  Duke  of  Beaufort  v.  Berty^ 
stated  that  testamentary  guardians  were  but  trustees ;  that  the 
statute  merely  empowered  the  father  to  appoint  a  different  per- 
son as  guardian  and  to  continue  the  relation  beyond  the  age  of 
fourteen,  and  until  the  ward  became  twenty-one ;  and  that  both 
socage  and  testamentary  guardians  were  equally  trustees.  And 
in  the  important  case  of  Eyre  v.  Countess  of  Shaftesbwry^  this 
principle,  though  with  another  admitted  difference  as  to  succes- 
sion, was  again  affirmed.  This  general  rule  has  received  judicial 
sanction  in  England  much  more  recently.^ 

^  Macphen.  Inf.  119 ;  Anon.  S  Yee.        *  I  P.  Wms.  703. 
Sen.  874.  *  2  P.  Wms.  102. 

*  Co.  Litt.  90  a;  Flowd.  c.  28.    See        *  Gilbert  v.  Schwenck,  14  M.  &  W. 

next  chapter.  488 ;  s.  o.  9  Jnr.  698. 
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Chancery  guardianship,  of  still  later  origin,  resembles  in  its 
nature  testamentary  guardianship.  The  same  principles  are 
constantly  asserted  in  regard  to  botL  In  either  case»  the 
guardian  has  a  vested  interest  in  his  ward's  estate,  may  bring 
actions  relative  thereto,  and  make  leases  during  the  minority  of 
the  infant.  He  has  in  all  respects  the  dominion  pro  tempore  of 
the  infant's  estate,  and  possesses  more  than  a  naked  authority.^ 
The  same  may  be  said  of  probate  guardianship  in  this  country, 
which,  under  statute  modifications,  has  become,  if  anything, 
more  like  trusteeship  than  the  other  kinds.^  And  in  Thompson 
V.  Boardman  ^  the  analogies  of  the  old  law  have  been  extended 
to  the  case  of  a  spendthrift's  guardian. 

It  is  often  difficult  to  say  what  in  strictness  is  a  trustee, 
since  every  trust  is  limited  by  the  instrument  which  creates  it 
The  powers  of  a  guardian  differ  greatly  from  those  of  an  execu- 
tor or  administrator.  But  so  far  as  guardianship  of  the  estate 
is  concerned,  a  guardian  is  in  fact  a  trustee ;  for  he  holds  the 
legal  estate  for  the  benefit  of  another.^  To  apply  the  term 
"agent"  to  the  guardian's  office  seems  therefore  harsh  and 
unnatural,  whatever  may  be  the  ward's  position.* 

§  322.  Joint  Ghiardians.  —  Where  there  are  two  or  more  tes- 
tamentary guardians,  and  one  of  them  dies  or  is  removed,  the 
survivor  or  suiTivors  shall  continue.  The  very  nature  of  the 
trust  demands  it.^  In  England,  it  is  otherwise  with  joint 
guardians  by  chancery  appointment ;  for  if  one  dies,  the  ofiEice 
determines.^  But  the  survivors  will  be  appointed  without  a 
reference,^  so  that  after  all  the  rule  is  only  formal.    In  this 

^  People  v.  Byron,  8  Johns.  Cas.  63.  116,  that  gnardians  of  minor  spend- 

*  See  Trass  i;.  Old,  6  Rand.  556;  thrifts  or  insane  persons  have  only 
Isaacs  V.  Taylor,  3  Dana,  600;  Alex-  a  naked  power  not  coupled  with  an 
ander  v.  Alexander,  8  Ala.  796 ;  Pep-  interest. 

per  t^.  Stone,  10  Vt.  427;  Lincoln  t^.         As  the  rights  and  duties  of  snch 

Alexander,  62  Cal.  482.  gnardians,  probate  gnardians  included, 

*  1  Vt.  370.  depend  so  greatly  upon  local  statntest 

*  See  Wall  v.  Stanwick,  34  Ch.  D.  local  jurisdictions  may  be  found  to  dif- 
766,  citing  with  approval  Mathew  v.  fer  as  to  the  nature  of  the  guardian's 
Brlse,  14  Beav.  341.  office,  which,  after  all,  is  tui  generic, 

A  But  see  dictum  of  Shaw,  C.  J.,  in         *  See  Bac.  Abr.  Guardian  (A). 
Manson  v.  Felton,  13  Pick.  206 ;  Muller        ^  Bradshaw  v.  Bradshaw,  1  Rnsa. 

II.  Banner,  69  111.  108.    And  Sonle,  J.,  628. 
observM,  in  Rollins  v.  Marsh,  128  Mass.        >  Hall  o.  Jones,  2  Sim.  41. 
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ooimtry  tke  more  reasonable  doctrine  prevails,  as  to  both  chan- 
cery and  probate  gaardianship,  that  the  survivors  shall  continue 
the  trust,  like  co-executors,  and  on  the  same  principla  This 
was  declared  to  be  the  rule  as  to  joint  chancery  guardians  in  a 
li&ading  New  York  case.^  And  a  Vermont  court  applies  it  like- 
wise te  probate  gaardiaos.'  The  statutes  enacted  in  many  of 
the  States  remove  all  further  doubt  on  the  subject 

Of  two  or  more  persoins  appoiuted  joint  guardians  under  a 
will,  one  may  qualify  without  the  other;'  and  where  one  de- 
clines to  acty  all  the  rights  and  powers  created  by  the  appoint- 
ment under  thei  will  may  devolve  upon  the  other.^  But  while 
a  joint  guardian  who  had  once  declined  the  trust  has  no  further 
right  to  be  appointed,  he  may  yet  be  selected  in  preference  to 
others  to  fill  a  vacancy.  Thus  it  has  been  held  that  where 
three  testamentary  guardians,  one  of  whom  was  the  mother, 
were  named  by  the  father  in  bis  will,  and  the  mother  became 
sole  guardian  by  the  refusal  of  the  others  to  act  with  her,  they 
were  properly  selected  by  the  court,  after  the  mother's  death* 
on  their  own  application,  in  preference  to  the  person  nominated 
in  her  will.* 

On  the  principle  that  guardians  are  trustees,  it  is  held  that 
joint  guardians  may  sue  together  on  account  of  any  joint  trans- 
action founded  on  their  relation  to  the  ward,  even  after  the 
relation  ceases.®  Also  that  the  receipt  of  one  is  the  receipt  of 
all7  Also  that  one  can  maintain  trespass  against  the  other  for 
forcibly  removing  the  child  against  his  wishes ;  as  one  of  two 
joint  trustees  cannot  act  in  defiance  of  the  other.^  And  where 
one  guardian  consents  to  his  co-guardian's  misapplication  of 
funds,  he  is  liable.^  The  fact  that  one  joint  guardian  is  dead 
will  not  prevent  the  co-guardian's  prior  accounts  from  being 
opened  on  a  final  settlement  in  court.^    Guardians,  like  other 

^  People  r.  Byron,  3  Johns.  Cas.  ^  Johnston's  Case,  2  Jones  A  Lat. 

53.  222. 

3  Pepper  v.  Stone,  10  Vt.  427.    See  ^  Shearman  v,  Akins,  4  Pick.  283. 

also  remarks  of  Chancellor  Sanford,  in  7  Alston  v.  Mnnford,  1  Brock.  266. 

Kirbj  V.  Tomer,  Hopk.  309,  as  to  the  «  Gilbert  v.  Schwenck,  14  M.  &.  W. 

nature  of  joint  gaardianshipw  488. 

*  Reran  v  Waller,  11  Leigh,  414.  ^  Pim  v.  Downing,  11  S.  &  R.  66. 

«  Matter  of  Reynolds,  18  N.  Y  Siipr.  See  Clark's  Appeal,  )8  Pexw.  St.  175. 

41.  10  Blake  i;.  Pegram,  101  M^ms.  692. 
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trustees,  —  executors  and  administrators  excepted,  —  may  por- 
tion out  the  management  of  the  property  to  suit  their  respective 
tastes  and  qualifications,  while  neither  parts  irrevocably  with 
the  control  of  the  whole ;  and  in  such  case  each  is  chargeable 
with  no  more  than  what  he  received,  unless  unwaiTantable  n^^ 
ligence  in  superintending  the  other's  acts  can  be  shown.^  And 
the  discharge  of  one  who  has  received  no  part  of  the  estate 
relieves  him  from  liability.^  On  the  other  hand,  it  is  presumed 
that  the  survivor  of  joint  guardians  received  the  whole  estate, 
in  absence  of  proof  to  the  contrary.* 

§  323.  Judicial  Control  of  the  Ward  s  Property.  —  In  English 
practice^  the  court  of  chancery  holds  the  ward's  property  within 
its  grasp  with  a  tightness  unknown  to  American  tribunals. 
The  regular  course  is  to  get  in  all  the  money  due  the  infant^ 
and  to  invest  it  in  the  public  funds.  A  receiver  is,  if  neces- 
sary, appointed  to  facilitate  collections,  and  generally  the  same 
person  is  made  a  permanent  receiver  of  the  ward's  real  estate, 
to  collect  all  rents.  Where  there  is  an  executor  he  will  not  be 
interfered  with,  except  under  strong  circumstances  of  suspicion, 
but  an  administrator  is  treated  with  less  consideration.^  Even 
executors  who  are  also  testamentary  guardians  must  bring  their 
funds  into  court  after  settling  up  the  estate  of  their  testator.^ 
Chancery,  thus  managing  actively  the  ward's  property,  makes 
its  own  scheme  for  maintenance,  and  allows  the  guardian  a 
certain  fixed  income  accordingly.* 

Probate  guardianship  in  this  country  is  quite  different 
Schemes  of  maintenance  are  seldom  heard  of.  Nor  are  re- 
ceivers appointed.  The  guardian  usually  collects  his  ward's 
dues,  whether  from  the  executor  of  the  parent  or  others,  and 
manages  the  property  on  his  own  responsibility,  with  little 
judicial  interference.  He  regulates  at  discretion  the  sum  proper 
for  annual  expenditure,  and  changes  the  rate  when  expedient. 
Of  course  he  is  held  accountable,  on  legal  principles,  much  the 

1  Jones's  Appeal,  8  Watts  &  S.  143.         *  Macphers.  Inf.  268,  and  cases  cited. 

*  Hocker  v.  Woods,  33  Penn.  St.         *  Macphers.    Inf.    118;    Blake    v. 

466.  Blake,  2  Sch.  &  Lef .  26. 

'  Graham  v,  Davidson,  2  Dev.  &        ^  Macphers.  Inf.  213  ei  uq. 
Bat  Eq.  166. 
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same  as  those  of  the  English  chancery ;  bat  he  seldom  applies 
to  the  court  for  directions,  unless  some  perplexity  arises,  or  it 
becomes  expedient  to  sell  real  estate,  or  when  the  ward  cannot 
be  supported  without  breaking  in  upon  the  principal  fund. 

§  324.  Guardianship  and  other  Troata  Blended.  —  The  same 
person  is  frequently  executor  under  the  parent's  will  and  also 
guardian  of  the  minor  children.  Hence  the  question  will  some- 
times arise  whether  he  holds  the  fund  in  the  one  or  the  other 
capacity.  It  is  clear  that  where  one  is  both  guardian  and  exec- 
utor, he  cannot  be  sued  in  both  capacities ;  nor  are  both  sets  of 
sureties  liable.^  He  is  in  the  first  instance  liable  as  executor ; 
and  in  general,  to  render  him  liable  as  guardian,  there  should 
be  some  distinct  act  of  transfer.  His  plain  duty  is  to  keep  the 
trusts  distinct  and  not  blend  them.  In  the  former  case,  his 
accounts  rendered  will  show  the  transfer  of  the  legacy  or  dis- 
tributive share  from  his  account  as  executor  to  his  account  as 
guardian;  and  thereby  his  liability  as  guardian  will  become 
fixed.^  But  in  the  latter  case,  or  if  no  clear  evidence  appears 
elsewhere  of  an  actual  transfer,  can  it  be  presumed  ?  The  better 
opinion  is  that,  after  the  time  limited  by  law  for  the  settlement 
of  the  estate  has  elapsed,  and  there  is  no  evidence  of  intent  to 
hold  longer  as  executor,  he  shall  be  presumed  a  guardian ;  on 
the  principle  that  what  the  law  enjoins  upon  him  to  do  shall  be 
considered  as  done.^  And  certainly  very  slight  evidence  would 
confirm  any  possible  doubt ;  such  as  the  division  of  the  parent's 
estate  among  other  heirs,  the  payment  of  legacies,  or  where  he 
has  placed  some  of  the  chattels  on  the  ward's  farm,^  or  has 
charged  himself  in  the  new  capacity,  crediting  himself  in  the 
former  one.*  But  the  rule  may  be  otherwise  with  joint  execu- 
tors or  administrators ;  ^  and  we  need  hardly  add  that  this  doc- 

1  Wien  V,  Gayden,  1  How.  (Miss.)  v.  Crosby,  1  S.  C.  v.  8.  337 ;  Wilson  v. 

365.  Wilson,  17  Ohio  St  150;  Townsend  v. 

3  Alston  V,  Mnnford,  1  Brock.  266 ;  TaUant,  33  Cal.  45  ;  Re  Wood,  71  Mo. 

Burton  v.  Tnnnell,  4  Harring.  (Del.)  623 ;  Weaver  v.  Thornton,  63  Ga.  655. 
424,  contra,  Conkey  v.  Dickinson,  13         *  Johnson  v.  .Johnson,  2   Hill,  Ch. 

Met.  51 ;  StiUman  v.  Yonng,  16  111.  318 ;  277  ;  Drane  v.  Bayliss,  1  Humph.  174. 
Foteaox  v.  Lepage,  6  Clarke  (Iowa),         '  Adams  v.  Gleaves,  10  Lea,  367. 

123 ;  Scott's  Case,  36  Vt.  297.  And  see  Tharston  v.  Sinclair,  79  Va.  101. 

*  Watkins  v.  State,  4  Gill  &  Johns.         ^  Watkins  r.  State,  4  Gill  &  Johns. 

220;  Earr  v.  Karr,  6  Dana,  3;  Crosby  220;  Coleman  v.  Smith,  14  S.  C.  511. 
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trine  applies  in  strictness  only  to  personal  assets  which  pass 
through  administration;  since  real  estate,  ordinarily,  goes  at 
once  to  the  heir.  Acts,  too,  inconsistent  with  the  purpose  of 
holding  as  guardian,  and  consistent  with  that  of  continoing 
administrator  or  executor,  should  not  readily  be  construed  to 
a  ward's  prejudice ;  but  rather,  if  need  be,  serve  to  repel  the 
piiesumption  of  guardianship^  and  in  any  event  to  aid  the  bene- 
ticiary  who  seeks  redress.^ 

If  a  legacy  is  given  under  a  will  to  an  infant,  which  be  is 
not  to  receive  unless  he  attain  full  age,  it  would  appear  that 
the  simpler  course  is  for  the  executor  to  retain  the  fund  during 
the  infant's  minority ;  yet  it  is  held  that  a  probate  guardian 
may,  at  the  court's  discretion,  be  appointed  to  receive  the  fund 
and  hold  it  subject  to  the  restriction  contained  in  the  will.^  If 
a  guardian  has  duly  qualified,  the  child's  legacy  or  distrilMitive 
share  should  be  paid  over  to  the  guardian.  A  guardian  of  the 
estate  of  minors  may  contest  the  account  of  an  executor  or 
administrator  in  an  estate  where  his  wards  are  interested.' 

A  guardian  cannot  blend  distinct  trusts  of  guardianship  by 
appointment.  Thus,  where  a  person  was  appointed  guardian 
of  an  infant  who  became  insane  shortly  before  reaching  his 
majority,  and  the  same  guardian  continued  to  act,  styling  him- 
self guardian  of  "*  A.  6.,  an  idiot,"  it  was  held  tbat  his  trust 
properly  expired  with  the  infancy  of  the  minor.*  Nor  does  it 
matter  that  the  probate  court  recognizes  a  continuation  of  the 
trust  by  passing  his  accounts ;  for  an  actual  appointment,  after  ' 
the  regular  form,  is  always  essential  to  a  guardian's  authority.^ 
But  the  guardian  of  a  minor  has  sufficient  authority  to  act 

1  In  donbtfol  cases  of  this  kind,  the  concerning  money  paid  nnder  inles  of 

modern  inclination  is  to  let  the  ward  the  U.  S.  Treasorj,  see  Low  o.  Hanson, 

sne  both  sets  of   sureties,   or   either,  72  Me.  104.    See  also  Landis  o.  Epp- 

leaving  them  to  adjust  their  equities  stein,  82  Mo.  99. 
amoog  themselres.   Harris  v.  Harrison,         *  Appointment  of   an   attorney  to 

78  N.  C.  202.     And  see  Coleman  v.  represent  the  minors  does  not  snper- 

Smith,  14  S.  C.  511.    So,  too^  where  a  sede  the  guardian's  rights  in  this  re- 

guardian  subsequently  becomes  trustee,  spect.    Rose's  Estate,  66  Cal.  241. 
State  V.  Jones,  68  N.  C.  554 ;  Perry  v,         *  Coon  v.  Cook,  6  Ind.  268. 
Carmichael,  95  HL  519.  *  But  see  King  v.  Bell,  36  Ohio  St 

3  Gunther   v.   State,   31   Md.   21 ;  460. 
Moody  Re,  8  Dem.  624.    For  the  role 
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during  the  ward's  minority,  whether  the  ward  be  of  sound  or 
imsound  mind;  and  those  things  which  a  guardian  may  law- 
fully do  for  his  infant  ward  are  none  the  less  lawful  because  it 
turns  out  afterwards  that  the  ward  was  insane.^ 

§  325.  Administration  dnrante  Affinore  JBtaU.  —  Where  the 
person  designated  as  executor  of  a  will  is  under  age,  it  becomes 
necessary  to  appoint  an  administrator  during  minority,  which 
appointment  was  at  common  law  denominated  durante  minore 
cBtoUe?  So  when  the  next  of  kin  is  under  age,  the  English  prac- 
tice in  such  cases  is  to  appoint  the  infant's  guardian,  unless 
there  be  some  other  next  of  kin  competent  to  act ;  though  the 
rule  is  not  invariable.^  And  in  the  English  case  of  John  v. 
Bmdbwry,  decided  as  late  as  1866,  it  is  affirmed  that  the  guar- 
dian of  an  infant  sole  next  of  kin  shall  not  only  administer  in 
preference  to  creditors,  but  shall  be  exempted  from  security, 
except  in  very  strong  cases,  notwithstanding  the  creditors  re- 
quest it^  So  he  is  preferred  to  the  husband  of  a  married 
woman  who  died  after  a  judicial  separation.^  But  in  this 
country,  while  there  are  statutes  in  some  States  favoring  similar 
doctrines,  in  others  the  court  has  full  discretion  in  selecting  a 
substitute  for  the  child.®  Such  administrator  has  for  the  time 
being  all  the  powers  of  a  general  administrator,  but  his  term  of 
office  is  restricted  to  the  infant's  minority.^ 

§  326.  Quasi  Qnardianship  inhere  no  Regular  Appointment.  — * 
A  qtMsi  guardianship  often  arises  at  law  where  there  has  been 
no  regular  appointment,  or  an  appointment  without  jurisdiction 
or  some  intermeddling ;  or  even  where  the  minor's  property  is 
purchased  by  one  confidentially  related  to  him.®  The  general 
principle  thus  recognized  is  that  any  person  who  takes  posses- 
sion of  an  infant's  property  takes  it  in  trust  for  the  infant. 
Hence  courts  of  equity  will  always  protect  the  helpless  in  such 

1  Francklyn  o.  8pngne,  121  U.  S.  it  D.  267.    Bat  the  huBband  nsnaUj 

215.  adminiiten.    6ee«uj9ra,  §  196. 

s  1  Wins.  Ex'n,  419,  420;  2  Bedl         •  1   Wim.  Ex'n,  419;  Man.  Gen. 

Wills,  92,  93.  Stats,  c  94. 

^  lb,  1  \  Wms.   Ex'rs,  428,  and    notes; 

«  John  V.  Biadburj,  L.  R.  1  P.  &  D.  Schooler,  Executors,  §§  132, 135. 
245.  "  See    Hindman   v.    O'Connor,   54 

*  Goods  of  Stephenson,  L.  R.  I  F.  Ark.  627. 
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cases  by  holding  the  person  who  acts  as  guardian  strictly  ac- 
coantable.  The  father  may  thus  be  a  qtuzsi  guardian.^  So  may 
a  step-parent,^  or  a  step-grandparent,^  or  a  widowed  mother 
who  marries  again,^  or  one  whose  appointment  as  guardian 
was  irregular  or  uull;^  but  not  an  executor  or  administrator 
in  rightful  possession  of  the  infant's  property,  for  he  holds  in  a 
different  capacity.^  A  son  who  takes  charge  of  an  incompetent 
father^s  estate,  with  the  latter*B  acquiescence,  may  make  his 
father  an  equitable  wardJ  Chancery  has  full  junsdiction  over 
the  transactions  of  all  persons  standing  m  loco  parentis.^ 

On  the  same  principle,  one  regularly  appointed  guardian  of 
an  infant  is  held  responsible  for  acts  committed  before  quali- 
fying as  such  by  giving  bonds.^  And  although  his  authority 
ceases  when  the  ward  attains  majority,  he  continues  person- 
ally responsible  so  long  as  his  possession  and  control  of  the 
property  continues.^^ 

§  327.  Confliot  of  Laws  as  to  Guardianship.  —  The  guardian's 
authority  is  limited  to  the  jurisdiction  which  appoints  him,  and 
does  not  extend  to  foreign  countries,  unless  permitted  by  foreign 
laws.  Every  nation  is  sovereign  within  its  own  borders,  but 
powerless  beyond  them.  The  rights  of  foreign  guardians  have 
been  to  some  extent  admitted,  however,  on  the  principle  of 
comity  .1^  These  rights  may  be  considered,  first,  as  to  the  person 
of  the  ward ;  second,  as  to  his  estate. 

§  328.  Confliot  as  to  Ward's  Person.  —  First,  as  to  the  ward's 
person.  Many  writers  on  public  law  claim  that  the  guardian's 
authority  extends  everywhere.     Others  again  deny  that  it  ex- 

1  Pennington  v.  Fowler,  3  Halst.  Ch.  "  Espey  v.  Lake,  15  E.  L.  &  Eq.  579. 

343;  Alston  v.  Alston,  34  Ala.  15.  *  Ma^jprnder  v.  DarnaU,  6  Gill,  269. 

>  Espej  V.  Lake,  15  E.  L.  &  £q.  579.  ^  Mellish  v.  Mellish,  1  Sim.  &  Stn. 

s  54  Ark.  627.  138 ;  Armstrong  v.  Walknp,  12  Gratt. 

4  Wall  V,  Stanwick,  34  Ch.  I).  763.  608.    Whether  a  woman's  letters  abate 

^  Crooks  V.  Tnrpin,  1  B.  Monr.  185;  or  not  on  her  marriage,  she  is  liable  if 

Earle  v.  Cmm,  42  Miss.  165 ;  McClnie  she  allows    her   hnsband  to  use   the 

V.  Commonwealth,  80  Penn.  St.  167;  ward's  property.     Hood  v.  Perry,  78 

State  V.  Lewis,  73  N.  C  138.  Ga.  319  ;  §  318. 

0  Bibb  V,  McKinley,  9  Port.  636 ;  ^^  See   Story,  Confl.  Laws,  §§  492- 

Minfee  v.  Ball,  2  Eng.  520.  529.    Literference  by  English  appoint- 

"^  Jacox  V.  Jaoox,  40  Mich.  473.   See  ment  with  a  French  gnardianship  de- 

also  Mnnroe  v,  Phillips,   64    Ga.  32;  clined,  where  the  infimtlired  in  Fz«nc6. 

Sherman  v,  Wright.  49  N.  Y.  227.  41  Ch.  D.  310. 
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tends  beyond  the  jurisdiction  which  appoints.^  In  England, 
the  paternal  authority  is  recognized,  even  in  aliens;  but  if  an 
infant  has  a  guardian  appointed  by  any  other  authority  out  of 
the  jurisdiction,  the  appointment  fails  as  soon  as  the  infant 
conies  to  England,  and  the  court  of  chancery  will  thereupon 
appoint  a  guardian  on  petition.^  Yet  in  a  case  not  long  ago 
liberal  favor  was  shown  toward  the  foreign  guardian  of  wards 
domiciled  abroad.  He  had  sent  them  to  England  to  be  educated, 
and  wished  to  remove  them  to  their  own  country  in  order  to 
complete  their  education.  The  court  refused  to  interfere  with 
their  removal,  and  allowed  the  exclusive  custody  to  the  foreign 
guardian ;  at  the  same  time,  however,  refusing  to  discharge  an 
order  appointing  English  guardians.^ 

In  this  country,  the  rights  and  powers  of  guardians  over  the 
ward's  person  are  considered  strictly  local,  even  as  between 
different  States,^  though  the  paternal  right  would  probably  be 
recognized  as  in  England^  But  in  Massachusetts,  some  years 
ago,  the  custody  of  a  child  was  awarded  to  a  foreign  guardian, 
in  preference  to  one  appointed  within  the  jurisdiction;  the 
court  observing  that  while  the  former  had  no  absolute  right  to 
the  child,  his  office  would  be  deemed  an  important  element  in 
determining  to  whom  custody  should  be  given.® 

§  329.  Conflict  as  to  l/^ard's  Property.  —  Second,  as  to  the 
ward's  property.  A  distinction  has  been  made  between  mov- 
ables and  immovables.  As  to  immovable  property,  such  as  real 
estate,  it  is  almost  universally  admitted  that  the  law  rei  sitce 
shall  govern.'^     But  writers  do  not  agree  as  to  movable  property, 

^  See  Story,  Confl.  Laws,  §§  495-497,  the  time  being  where  the  ward  bona 

and  aathorities  cited.  Jide  resides  in  the  jarisdiction,  though 

2  Macphers.  Inf .  577  ;  Ex  parte  Wat-  not  perhaps  domiciled  there.    Supra, 

kins,  2  Yes.  470.  §  308.      Soch  appointment    maj    not 

'  Nugent  V.  Vetsera,  L.  R.  2  Eq.  clothe  the  guardian  with  extra^terri- 

704.    See  27  £.  L.  &  £q.  451.  torial  authority,  yet  it  is  not  void. 

*  Story,  Confl.  Laws,  §  499  ;  MorreU  *  See  Townsend  v.  Kendall.  4  Minn. 

V.  Dickey,  1  Johns.  Ch.  153 ;  Kraft  i;.  412. 

Wickey,  4  Gill  &  Johns.  332 ;  Burnet  •  Woodworth    v.  Spring,  4   Allen, 

V.  Burnet,  12  B.  Monr.  323;  Boyd  v,  821. 

Glass.  34  Ga.  253 ;  Whart.  Confl.  Laws,  7  Story,  Confl.  Laws,  §§  500-502. 

§§  261-264 ;  Rice's  Case,  42  Mich.  528.  And  see  pott,  c  7.    As  between  West 

W.e  have  seen  that  the  courts  of  a  State  Virginia  and  Virginia,  see  Rinker  v. 

or  country  wiU  take  jurisdiction  for  Streit,  83  Gratt  663. 
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sach  as  goods  and  personal  chattels,  whether  the  law  of  the 
domicile  shall  prevail  over  that  of  the  situation.  Judge  Stcoy 
considered  the  weight  of  fordgn  authority  in  this  respect,  in 
favor  of  admitting  the  guardian's  rights  to  prevail  everywhere 
to  the  same  extent  as  they  are  acknowledged  by  the  law  of  the 
domicile.^  And  this  seems  to  be 'the  Scotch  doctrine.'  But 
according  to  the  doctrine  of  the  common  law,  now  fully  estab- 
lished both  in  England  and  America,  the  rights  of  a  guardian 
over  all  property  whatsoever  are  strictly  territorial,  and  are 
recognized  as  having  no  influence  upo«i  such  property  in  other 
countries  where  different  systems  ot  jurisprudence  are  estab- 
lished. No  foreign  guardian  can,  by  virtue  of  his  office,  exercise 
his  functions  in  another  country  or  State,  without  taking  out 
other  letters  of  guardianship  or  otherwise  conforming  to  the 
local  law ;  while,  on  the  other  hand,  local  courts  consider  their 
own  authority  competent  within  the  jurisdiction,  if  the  ward's 
property  be  located  there.  Such  is  the  rule  in  both  countries.^ 
And  hence  a  foreign  general  guairdian  is  often  required  to  take 
out  ancillary  letters  in  the  courts  of  a  State  in  which  he  desired 
recognition.* 

But  the  rigor  of  this  rule  is  sometimes  abated.  In  England, 
personal  property  will,  under  certain  circumstances,  be  paid  to 
an  owner  who,  if  domiciled  and  resident  in  that  country,  would 
not  be  allowed  to  receive  it.^    So  administration  d^^anU  minora 


1  Story,  Confl.  Laws,  §  503 ;  Schonler,  jnrisdictioH   agunst    a   gnardian   ap- 

Pen.  Prop.  347-385 ;  Wharton,  Confl.  pointed  iu  the  other  State  as  to  rents 

Laws,  §§  265,  266.  of  lands.    Mnndaj  v.  Baldwin,  79  Ky. 

>  Story,  Confl.  Laws,  §  503 ;  Fraser,  121.     Before    permitting   an    infant's 

Parent  &  Child,  604.  property  to  be  transferrad  beyond  the 

*  Story,  Confl.  Laws,  {  504 ;  wpra.  State  limits,  the  oonrt  most  be  satisfied 

§  308 ;  Rice's  Case,  42  Mich.  528  ;  Wei-  tbat  the  guardian  has  been  regnlitrly 

ler  V.  Snggett,  8  Redf.  249 ;  Hoyt  r.  appointed  according  to  the  laws  of  the 

Spragne,  103  U.  S.  Snpr.  618 ;  Leonard  State  where  the  ward  resides,  that  the 

V.  Pntnam,  51  N.  H.  247.    As  to  a  con-  guardian  is  fit  for  the  appointment,  and 

tract  by  a  person  under  guardianship,  that  suffldent  sMurity  has  been  giren. 

made  in  another  State  and  valid  there,  Cochran  v.  Fillans,  90  S.  C.  S37.    A 

see  Gates  v.  Bingham,  49  Conn.  275.  guardian  properly  oon^tnted  in  the 

Where  an  infant,  domiciled  and  having  State  of  the  Ward's  residence  is  favored, 

a  guardian  in  one  State,  is  taken  to  Watt  v.  AUgood,  62  Miss.  38. 
another  State  without  the  guardian's         *  Gunther  Be,  3  Dem.  886. 
assent,  the  courts  of  the  former  State         *  Maophers.    Inf.    577 ;   Goods   of 

incline  to  uphold  the  guardian  of  their  Countess  Da  Cunha,  1  fiag.  987. 
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estate  has  been  granted  to  a  foreign  guardian.^  In  this  country 
there  are  local  statutes  which  permit  non<resident  guardians 
to  sue  on  compliance  with  certain  formalities,  or  even  without 
them.'  But  otherwise  they  cannot  bring  actions  of  any  sort.^ 
And  this  seems  to  be  the  English  rule  likewise.^  Nor  will  the 
courts  of  one  State  enforce  the  obligation  of  a  probate  guar- 
dian's official  bond  with  sureties  given  in  another  State.^  Ihe 
question  whether  the  foreign  jurisdiction  has  conferred  similar 
privileges  upon  citizens  of  the  local  forum  carries  some  weight^ 
But  a  court  having  general  chancery  jurisdiction  over  matters 
of  guardianship  may,  it  appears,  in  the  exercise  of  sound  dis- 
cretion, and  upon  principles  of  comity,  equity,  and  justice,  order 
assets  of  the  ward  in  the  possession  of  a  guardian  resident 
within  its  jurisdiction  to  be  delivered  to  the  guardian  abroad.^ 
While  courts  of  equity  will  permit  property  to  pass  to  the  for- 
eign guardian,  in  pursuance  of  law,  it  seems  that  they  will 
generally  exercise  discretion,  and  in  some  cases  require  good 
security,^  in  others,  direct  the  payment  of  a  regular  allowance,^ 
and  in  others,  refuse  payment  altogether ;  ^^  the  welfare  of  the 
infant  being  always  considered  in  such  cases. 

1  Goods  of  Sartoris,  1  CnrteU,  910.  «  13  Phila.  885,  389.    The  aathoritgr 

3  Ex  parte  Heard,  2  Hill  Ch.  54 ;  of  a  goardian  of  a  non-resident  minor 

Hines  v.  State,  10  S.  &  M.  529 ;  Sims  v.  is  limited  nsnaUy  to  the  particular  local 

Renwick,  25  Geo.  58;   Grist  v.  Fore-  property  which  confers  a  jurisdiction, 

hand,  36  Miss.  69 ;  Martin  r.  McDonald,  10  Fed.  R.  894.    See  Hsrt  v.  Czspski, 

14  B.  Monr.  544 ;  Carlisle  v.  Tattle,  30  11  Lea,  151.     Bat  in  accoanting  for 

Ala.  618 ;  Warren  it.  Hofer,  13lnd.  167 ;  his  inrestments   a  non-resident  gusBt- 

Re  Fitch,  3  Redf .  457 ;  Shook  v.  State,  dian  should  not  he  held  to  a  narrower 

53  Ind.  403.  range  of  secnrities   than  the  law  of 

8  Morrell  v.  Dickey,  1   Johns.  Ch.  the  ward's  domicile  aUowB.    Lamar  r. 

153;  Kraft  v.  Wickey,  4  Gill  &  Joline.  Micou,  114  U.  S.  218. 
322 ;  Rogers  t^.  McLean,  81  Barh.  304.         ^  Earl  ^.  Dresser,  30  Ind.  11. 
This  is  the  rule,  too,  in  Louisiana.    Sue-        '  Case  of  Andrews'  Heirs,  8  Humph, 

cession  of  Shaw,   18  La.   Ann.    265;  592;  Martin  v.  McDonald,  14  B.  Monr. 

Succession  of  Stephens,  19  La.  Ann.  544 ;  Re  Fitch,  3  Redf.  467. 
499.    But  as  to  instituting  proceedings         '  McNeely  v.  Jamison,  2  Jones,  Eq. 

to  call  the  resident  guardian  to  account,  186.    And  see    Ex  parte  Dawson,  3 

see  109  Dl.  294 ;  33  S.  C.  350.  Bradf.  130;  MXiskey  v.  Reid,  4  Bradf. 

*  Story  considers  it  douhtfnl.    Be«t-  834. 

tie  V.  Johnston,  1  PhiUipe.  Ch.  17 ;  10  ><>  See  2  Story,  Eq.  Juris,  §  1354  b ; 
CI.  &  Fin.  42  ;  cmtra,  Morrison's  Case,  Stephens  v.  James,  1  M.  &  K.  637.  Let- 
cited  in  4  T.R.  140,  and  1  H.Bl.  677, 682.  ten   are   thus   granted  in    the  State 

*  Probate  Court  v,  Hibhanl,  44  Tt.  hsring  property,  ancillary  to  the  guar- 
597.  dianehip  in  child's   domicile  or   reai- 
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The  principles  applicable  to  non-resident  guardians  in  this  . 
country  appear  in  many  respects  similar  to  those  in  case  of 
foreign  executors  and  administrators,  and  the  rules  we  have 
stated  might  be  subjected  to  modification  by  the  mutual  treaty 
stipulations  of  two  independent  governments.^  The  law  of 
domicile  controls  properly  as  to  the  ward's  capacity  and  the 
time  when  the  law  frees  him  from  the  disabilities  of  infancy.* 

§  330.  Constitutional  Questions  relating  to  Guardianship. — 
As  each  legislature  in  this  country  derives  its  authority  from 
a  written  constitution,  questions  sometimes  arise  in  our  courts 
as  to  the  validity  of  certain  statutes,  which  in  Great  Britain 
are  of  no  importance,  since  there  an  act  of  Parliament  is  the 
supreme  law.  Thus  it  is  not  uncommon  for  our  legislatures  to 
authorize  or  confirm  the  sale  of  lands  held  by  guardians  and 
other  trustees  by  special  statutes ;  and  such  statutes  have  been 
attacked  either  as  an  interference  with  the  property  rights  of 
infants  and  their  heirs,  or  as  an  usurpation  of  judicial  func- 
tions.^ Such  acts  are,  however,  constitutional,  unless  expressly 
forbidden,  according  to  the  best  authorities,  where  at  least  the 
object  is  simply  to  provide  for  a  change  of  investment  for  the 
beneficiary,  and  not  to  divest  the  latter  of  property  rights.* 
But  in  a  New  Jersey  case  it  was  intimated  by  the  Chancellor 
that,  if  fraud  or  sinister  motives  on  the  guardian's  part  were 

denoe.    Metcalf  v.  Lowther,  56  Ala.  accounted  for  it  abroad.    Secchi*8  £s- 

S12;    Marts  v.  Brown,    56    Ind.  386.  tate,  Mjrick's  Prob.  225.    As  to  the 

As  to  the  right  of  foreign  guardian  to  proper  coarse  for  care  and  transfer  of 

petition  for  appointment  of  gaardian  the  ward's  money  when   a  ward    re- 

ad  litem  without  ancillary  letters,  see  moves  from  the  jurisdiction,  and  a  new 

Freund  v.  Washburn,  17    Hun,  543;  guardian  is  appointed  in  the  State  of 

Shook  V.  State,  53  Ind.  403.    As  to  his  new  domicile,  see  Suavely  v.  Hark- 

a  foieign  guardian's  right  to  transfer  rader,  29  Gratt.  112. 

stock,  see  Ross  v.  Southwestern  R.,  53  *  Woodward  v.  Woodward,  87  Tenn. 

Ga.  514.    An  order  of  court  does  not  644. 

authorize  a  foreign  guardian  beyond  its  '  See  Davison  v.  Johonnot,  7   Met. 

own  terms.    Williams  v.  Duncan,  92  Ky.  388,  for  a  full  discussion  of  the  question. 

125.    Suit  cannot  be  brought  in  a  federal  *  Clarke  i?.  Van  Surlay,  15  Wend, 

court.    Morgan  v.  Potter  (1895)  U.  S.  436  ;  Cochran  v.  Van  Surlay,  20  Wend. 

1  Commonwealth  v.  Rhoads,  37  Penn.  365 ;  Davison  ».  Johonnot,  7  Met  388 ; 

St.  60.    And  aee  Pratt  v.  Wright,  13  Snowhill  v.  SnowhiU,  2  Green,  Ch.  20; 

Gratt.  175.    The  guardian  of  a  minor  Brenham  v,  Davidson,  51    Cal.  352; 

who  receives  property  of  his  ward  in  a  Hoyt  v.  Sprague,  103  U.  S.  Supr.  613. 

foreign  country  or  State  must  account  But  see  opinion  of  Justices,  cited  in  4 

for  it,  unless  he  can  show  that  he  had  N.H.572;  Jones  r.  Perry,  10  Yerg.  59. 
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shown,  the  special  act  might  be  judicially  avoided.^  An  act  of 
the  legislature  may  authorize  a  certain  guardian  to  sell  the  real 
estate  of  his  infant  ward,  subject  to  the  approval  of  the  sale  by 
the  probate  court^  It  is  held  that  the  legislature  may  enable 
a  foreign  guardian  to  sell  lands  within  the  State.'  So  a  general 
law  may  be  enacted  for  enabling  guardians  and  other  trustees 
to  enter  into  agreements  as  to  the  disposition  of  property  held 
by  them,  consistently  with  constitutional  provisions  which  pro- 
tect the  rights  of  individuals;  notwithstanding  the  rights  of 
persons  remotely  interested  in  the  estate,  who  are  either  not 
in  existence  or  only  contingently  concerned,  may  be  thereby 
compromised  without  their  assent.^  Doubtless  the  wiser  policy 
of  the  legislature  is  to  refer  all  cases  of  this  kind  to  the  courts 
under  general  laws;  and  thus  do  some  State  constitutions 
expressly  require.' 


CHAPTEK  V. 

bights  and  duties  of  guardians  concerning  the 

ward's  person. 

§  331.  Division  of  this  Chapter.  —  As  the  guardian  of  a 
minor  stands  in  the  place  of  a  parent,  sub  modo,  his  rights  and 
duties,  so  far  as  concerns  the  person  of  his  ward,  are  to  be 
considered  correspondingly  with  those  of  a  parent.  His  rights 
relate    chiefly  to  the  ward's    personal  custody.      His  duties 

^  SnowhiU  r.  SnowhiU,  2  GreeD,  Ch.  no  act  wiU  be  readily  interpreted  to 

80.  mean  this.    The  sale  is  supposed  to  be 

3  Brenham  v.  Davidson,  51  Cal.  352.  anthorized  as  of  one  in  the  guardian 

'  Boon   V.  Bowers,  30  Miss.   246 ;  or  tmst  capacity,  and  to  require  or  to 

Nelson  v.  Lee,  10  B.  Monr.  495.  respect  his  due  appointment.    Paty  v, 

^  Clarke  r.  Cordis,  4  Allen,  466.  Smith,  50  Cal.  153  ;  Lincoln  v.  Alex- 

*  Per  curiam,  in  Brenham  v,  David-  ander,  52  Cal.  382.    See,  further,  Ex 

son,  51  Cal  352.    An  act  of  the  legis-  parte  Atkinson,  40    Miss.    17,  to  the 

latore  cannot  authorize  a  stranger,  apart  effect   that  under  the  former  consti- 

from  guardianship,  to  seU  an  infant's  tution  of  that  State  no  probate  gnar- 

land  or  other  property  as  an  individual,  dian  could  be  appointed  over  a  chUd 

and  so  confer  a  good  title ;  and  certainly  whose  father  was  living. 
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are  those  of  protection,  education,  and  maintenance.  These  rights 
and  duties  will  be  considered  at  length  in  the  present  chapter. 

§  332.  Qvardlm's  Right  of  Custody.  —  Groardianship,  gen- 
erally, carries  with  it  the  cnstody  of  the  ward's  person.  This 
is  especially  true  where  the  ward's  parents  are  both  dead  or 
incompetent  to  act,  for  natural  guardians  have  the  prior  claim 
to  custody  while  alive.  Some  one  must  exercise  the  right  of 
custody  of  the  infant  when  the  natural  protector  is  wanting; 
and  who  is  more  suitaUe  than  the  officer  invested  by  law  with 
the  responsibility  of  paying  for  the  child's  education  and  main- 
tenance ?  Hence  the  guardian's  title  is,  in  this  respect,  higher 
than  that  of  relatives  and  friends;  and  he  may  insist  upon 
taking  the  child  from  the  control  ci  a  stepmother  or  grand* 
mother,  or  from  any  person  to  whom  the  father  has  informally 
committed  the  care.^  For  such  considerations,  however  ma* 
terial  in  determining  the  selection  of  a  guardian,  become  super- 
seded by  the  actual  appointment  And  it  has  been  said  that 
the  decision  of  the  court  as  to  the  guardian's  appointment  is  a 
final  decision  as  to  the  care  and  custody  of  the  ward.' 

But  the  custody  of  infants,  as  we  have  seen,  is  a  subject 
within  the  free  discretion  of  courts  of  equity ;  and  where  the 
interests  of  the  ward  require  it,  the  care  of  his  person  will  be 
committed  to  others.'  Chancery  jurisdiction  applies  in  this 
respect  to  testamentary  and  chancery  guardianship.  The  good 
of  the  child  is  superior  to  all  other  considerations.  Of  this  the 
court  will  judge  in  each  case  by  the  circumstances,  and  make 
orders  accordingly,  both  as  to  actual  custody  and  as  to  the  per- 
sons who  may  have  access  to  the  child.  In  determining  where 
the  infant  shall  reside,  the  infant's  inclination  shall  have  con- 
siderable weight,  if  he  be  of  sufficient  age ;  but  not,  it  woold 
appear,  during  the  period  of  nurture.* 

^  Coltman  v.  Hall,  31  Me.  196 ;  Bon-  *  Anon.  2  Vet.  Sen.  874 ;  Regtna  v. 

neU  o.  BenyhiU,  2  Cart.  613  ;  Johns  v.  Clark,  40  E.  L.  &  £q.  109;  People  v. 

Emmert,  62  Ind.  &3S.  Wiloox,  89  Barb.  178 ;  BouneU  v.  Berry- 

<  Senieman's  Appeal,  21  Penn.  St.  hill,  2  Cart.  618 ;  Rex  o.  GTeenhill,  4 

831.  Ad.  &  EL  642;  Gamer  o.  Gordon,  41 

*  Roach    V.  Garvin,    1    Yea.    160;  Ind.  92.    See  wpra,  }}  245-250,  as  to 

Maq>herB.  Inf.  119;  Story,  Eq.  Juris,  costodj.    Even   a  mother,  free    from 

§  1341 ;  Ward  r.  Roper,  7  Humph.  111.  miBcondnct,   who   is   appointed    legal 
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The  right  of  chaneery  cottrta  to  regulate  the  personal  custody 
of  infants  subject  to  probate  guardianship  has  also  been  asserted 
in  this  country.  This  principle  determined  the  decision  of  the 
court  in  the  New  York  case  of  People  v.  Wilcox}  Here  it  ap- 
peared that  the  parents  had  separated,  the  father  being  a  man 
of  intemperate  habits.  The  child,  by  the  father's  permission, 
was  subsequently  brought  up  at  the  house  of  his  paternal 
grandparents.  Upon  the  father^a  death,  the  grandparents  se- 
cured letters  of  guardianship,  without  notice  to  the  mother, 
who  was  resident  elsewhere.  She  afterwards  came  forward 
and  claimed  control  of  her  child,  then  only  nine  years  old  It 
appeared  that  the  child  was  happy  and  well  provided  for  at  the 
home  of  his  grandparents*  But  it  also  appeared  that  the  mother 
was  a  person  of  good  character,  and  that  no  sufficient  reason 
existed  for  depriving  her  of  her  natural  offspring.  The  child 
was  therefore  taken  from  the  l^al  guardian  and  his  custody 
awarded  to  the  mother;  the  interest  of  the  child  being  duly 
taken  into  consideration. 

But  whatever  might  have  been  the  language  of  the  court 
in  this  case,  it  is  apparent  that  the  circumstances  were  of  a 
peculiar  character.  This  decision  turned  not  merely  upon 
chancery  powers.  It  recognized  the  deeper  principle  of  natural 
law,  that  the  relation  of  parent  and  child  shall  not  be  roughly 
severed.  And  thus  we  find  probate  guardianship  in  this  coun- 
try frequently  limited  by  positive  enactment,  so  as  to  reserve 
to  the  parents,  or  in  other  words  to  the  natural  guardians,  the 
natural  control  of  their  own  children  and  the  right  to  educate, 
when  alive  and  competent  to  transact  business.^  As  to  pro- 
bate guardians,  it  is  to  be  added  that  the  more  natural  course, 
so  far  at  least  as  strangers  and  distant  relatives  are  concerned, 
is,  in  controversies  like  the  foregoing,  to  apply  for  the  removal 
of  the  guardian  already  appointed,  and  for  the  appointment  of 
another  competent  to  take  actual  control  of  the  ward's  person.^ 

gnardiau  of  a  daaghter  nearly  sixteen  Ramsaj  v.  Rammj,  20  Wis.  507 ; 
yean  old  cannot  assame  custody  of  the  f§  290,  S98,  304. 
child  where  the  latter's  welfare  opposes.  *  Under  a  State  code  which  pro- 
Beg.  V.  Gyngall,  [1893]  2  Q.  B.  232.  Tides  that  a  goardian  shaU  not  be  en- 
^  22  Barb.  178.  titled  to  the  cnstody  of  the  ward  as 
3  See  Smith's  Fzob.  Pract.  82,  87 ;  against  the  parent  if  the  latter  be ''  a 
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§  333.  Onardian's  Right  of  Custody ;  Snbjaot  oontinaed.  — 
The  English  cases  are  numerous  where  the  mother^s  claim  has 
been  postponed  to  that  of  the  testamentary  or  chancery  guar- 
dian J  And  where  the  mother  clandestinely  removes  her  child, 
the  court  has  ordered  him  to  be  delivered  up  to  the  guardian.^ 
So  where  she  procures  his  marriage  in  violation  of  the  statute.^ 
And  in  a  conflict  between  the  mother  and  the  infant's  paternal 
relatives,  pending  the  appointment  of  a  chancery  guardian,  the 
court  has  given  the  interim  custody  to  strangers.^  But  the 
court  interferes  with  reluctance  as  against  the  mother,  where 
no  misconduct  on  her  part  appears,  especially  if  the  infant  is 
of  tender  years  or  delicate  constitution,  and  requires  maternal 
care  and  nourishment.  And  Lord  Eldon  observed,  in  a  case 
where  the  mother^s  rights  came  in  conflict  with  those  of  the 
testamentary  guardian,  that  though  the  effect  of  the  appoinir 
ment  of  a  guardian  is  to  commit  the  custody  with  the  guardian- 
ship, the  court  looks  with  great  anxiety  to  the  execution  of  the 
duty  belonging  to  the  guardian,  and  the  attention  expected  to 
be  paid  to  the  reasonable  wishes  of  the  natural  parent'  As  our 
former  discussion  of  the  subject  of  parental  custody  may  have 
led  the  reader  to  infer,  the  American  rule  is  not  uniform  in  this 
respect ;  and  as  to  testamentary  and  probate  guardians,  the  wid- 
owed mother  is  in  some  States  preferred  to  the  guardian,  while 
in  others  the  guardian  is  preferred  to  the  mother ;  the  legislature 
frequently  supplying  the  definite  rule  of  guidance.^ 

Testamentary  guardians  cannot  be  controlled  in  their  rights 
by  expressions,  in  other  parts  of  the  will  appointing  them,  which 

raitable  penon/'  the  court  on  appoint-  costodj  wm  treated  as  saperior.  Burger 

ing  a  guardian  should  leave  open  the  v.  Frakes,  67  Iowa,  460. 

question  whether  the   parent  is  suit-  ^  See  Macphers.  Inf.  11^121. 

able.    McDowell  it.  Bonner,  62  Miss.  '  Wright  v.  Naylor,  5  Madd.  77. 

278.    A  guardian  is  not,  as  of  right,  '  Eyre  v.  Countess  of  Shaftesbury, 

entitled  to  the   custody  of   his  ward  2P.  Wms.  103;  Gilb.  £q.  172. 

under  fourteen  years  of  age,  but  the  ^  /iireNorth,llJur. 7.    SeeAnder* 

interest  of  the  ward  wiU  be  considered,  ton  o.  Yates,  15  E.  L.  &  £q.  151. 

Heather  i?^  50  Mich.  261.  •  Earl  of  Ilchester's  Case,  7  Yes. 

One  of  a  chQd's  grandfathers  was  380. 
appointed  its  guardian ;  afterwards  an-  *  Lord  v.  Hough,  37  Cal.  657  ;  Ram- 
other  one  adopted  it,  the  parent  before  say  r.  Ramsay,  20  Wis.  507  ;  contra, 
dying  giving  it  orally  to  the  latter;  Macready  v,  Wilcox,  33    Conn.   321. 
but  the  guardian's  right  to  the  child's  And  see  Peacock  o.  Peacock,  61  Me.  211. 
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amount  to  a  mere  recommendation.  A  case  of  this  sort  came 
before  Lord  Chancellor  Gottenham  in  1847.  The  testator  had 
appointed  testamentary  guardians  over  his  children  in  due  form, 
but  had  further  expressed  the  wish  that  in  case  of  his  wife's 
death  during  their  minority  they  should  be  placed  under  the 
care  of  certain  female  relatives.  The  wife  having  died,  the 
female  relatives  desired  to  assume  full  control.  The  Lord  Chan- 
cellor refused  to  accede  to  this  extent ;  but,  upon  his  suggestion, 
ail  arrangement  was  efifected,  satisfactory  to  all  parties,  so  as  to 
give  the  immediate  custody  to  the  relatives,  while  preserving 
to  the  testamentary  guardian  that  general  control  and  superin- 
tendence which  it  was  his  duty  to  exercise  under  the  will.^ 

Chancery  will  grant  access  in  certain  cases  while  awarding 
the  custody  of  the  infant  to  other  persons.  Not  only  have 
orders  of  access  been  made  in  the  mother's  favor,  but,  after  her 
death,  access  has  been  allowed  to  her  representatives.^  And 
where  Lord  Hardwicke  appointed  a  grandmother  guardian  in 
preference  to  the  father^s  executor,  he  ordered  that  the  latter 
should  have  free  access  to  the  infants.^  So  in  a  Georgia  case 
the  court,  while  confirming  the  guardian's  right  of  custody,  al- 
lowed access  to  a  near  relative  on  her  request/  Where,  too,  a 
decree  of  divorce  gives  the  right  of  access  to  a  certain  parent, 
not  even  a  testamentary  guardian  can  refuse  obedience.^ 

Proceedings  on  a  writ  of  habeas  corpus  may  determine  the 
question  of  legal  custody  in  cases  of  this  kind.  But  a  child  in 
the  personal  keeping  of  his  guardian  is  in  legal  custody ;  nor 
can  unlawful  imprisonment  or  restraint  be  imputed  from  the 
guardian's  refusal  to  surrender  such  child  to  the  parent^  On 
the  other  hand,  the  court  cannot  entertain  habeas  corpus  to  re- 
store to  the  guardian  a  child  forcibly  removed  by  the  parent, 
unless  the  child  is  actually  restrained  of  libei*ty.^    Besides  the 

1  Knott  V,  Cottee,  2  Ph.  192.  •  People  v.  Wilcox,  22  Barb.  17S; 

>  Ord    V.    Blackett,    9    Mod.    116;  Townsend  v.  Kendall,  4  Minn.  412; /n 

Macphere.  Inf.  120.  re  Andrews,  L.  R.  8  Q.  B.  153.    The 

'  Hunter  r.  Macrae,  17  Oct.  1738;  guardian's  assent  to  a  temporary  ciu- 

cited  in  Macphera.  Inf.  121.  tody  does  not  conclude  him.    Common- 

«  Ex  parte  Ralston,  1  R.  Bf.  Charlt.  wealth  v.  Reed,  55  Penn.  St.  425. 

119.  7  Foster  v.  Alston,  6  How.  (Miss.) 

•  HiU  r.  HiU,  49  Md.  450.  406. 
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writ  of  habeas  carptis,  there  is  a  remedy  by  petition  to  the  court 
of  chancery.^  In  proceedings  at  the  present  day,  English  and 
American,  whether  by  habeas  corpus  or  in  chancery,  the  inclina- 
tion grows  to  make  the  welfare  of  the  child  paramount  and  to 
treat  the  award  of  custody  as  an  equitable  matter ;  even  though 
the  wishes  of  a  parent  or  a  testamentary  guardian  should  thereby 
be  disregarded.^ 

§  334  Guardian's  BifUbt  to  ohango  Ward'a  Domioile  or  Resi- 
dence.—  The  question  whether  the  guardian  may  change  the 
ward's  domicile  from  one  country  or  State  to  another  has  given 
rise  to  much  discussioa  In  England,  it  was  decided  in  the 
early  part  of  this  century  that  the  surviving  parent,  being  also 
the  guardian,  was  competent  to  do  so.^  The  case  came  before 
Sir  William  Qrant,  and  was  aigued  by  counsel  with  great  learn- 
ing and  ability.  It  was  here  shown  that  the  best  Continental 
jurists  supported  these  views ;  among  them,  Yoet,  Bodenbuigh, 
Bynkershoek,  and  Pothier.  This  is  the  leading  case  on  the  sub- 
ject, and  its  authority  has  been  fully  recognized  in  the  United 
States.^  The  great  objection  to  a  change  of  the  infant's  domi- 
cile is  that  the  right  of  succession  to  personal  property  may  be 
thereby  affected ;  and  it  seems  probable  that,  if  the  change  is 
made  with  fraudulent  intent,  to  the  ward's  injury  or  the  custo- 
dian's private  advantage,  it  will  not  be  sustained.  Moreover, 
as  the  case  above  referred  to  was  that  of  a  parent,  it  has  been 
doubted  whether  a  guardian,  as  such,  not  being  a  parent,  has 
the  right  to  change  his  ward's  domicile.  In  Pennsylvania  such 
a  guardian's  authority  has  been  denied,  independently  of  a  court's 
permission,  and  the  power  confined  to  the  parents.^  But  Chan- 
cellor Kent  expresses  dissatisfaction  with  such  a  doctrine,  and 
considers  the  objection  against  the  guardian's  power  too  refined 
and  speculative.^    Other  American  authorities  sustain  his  view, 

1  Story,  £q.  Jans.  §  1340,  and  cases  *  Potinger  v.  Wightman,  8  Mer.  67. 

cited ;  and  as  to  custody  in  general,  see  And  see  preceding  chapter. 

$upra,  §§  245-250.    Concerning  statute  «  Holjoke  v,  Haskins,  5  Pick.  SO ; 

procedure  for  custody,  see  Peacock  r.  2  Kent,  Com.  227,  n. 

Peacock,  61  Me.  211.  *  School  Directors  v,  James,  S  Watts 

«  [1893],  2  Q.  B.  232;   People  v,  &  Serg.   568;   and   see  Story.  Confl. 

Watts,  122  N.  Y.  238;  Lally  w.  Fits  Laws,  §§  494,  504 ;  14  PhUa.  298. 

Henry,  85  Iowa,  49.  •  2  Kent,  Com.  227,  n.  (c),  where 

this  snbjectiis  fuUy  discussed; 
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though  in  general  assuming  the  principle^  rather  than  asserting . 
it,  and  not  without  some  bias  as  to  the  particular  consequences 
to  result.^  The  particular  question  does  not  seem  to  have  been 
raised  in  England.  With  the  facilities  of  modern  travel  and  the 
liberal  intercourse  of  nations,  the  tendency  increases  in  favor  of 
the  guardian's  power  to  change  in  good  faith  his  ward's  resi- 
dence, if  not  the  domicile,  and  even  though  not  endowed  with 
parental  authority*  This  principle  is  the  more  readily  admitted, 
so  far  as  dififerent  counties  in  the  same  State  are  concerned.^ 
And  it  would  be  unwise  for  American  courts  to  apply,  as  between 
States  united  under  one  general  government,  the  same  rigidly 
exclusive  doctrines  which  foreign  countries  differing  in  religion, 
customs,  and  civil  institutions,  may  see  fit  to  adopt  in  their  in« 
tercourse  with  one  another.  For  such  a  change  might  be  for 
the  direct  benefit  of  the  ward's  health,  education,  or  personal 
surroundings,  and  the  same  guardian  might  procure  a  new  ap- 
pointment in  the  State  of  new  residence.^ 

The  English  chancery  court  reluctantly  permits  its  wards 
to  be  carried  out  of  the  national  jurisdiction.  The  Chancellor 
in  De  Manneville  v.  De  JUannevUle  restrained  a  father,  himself  an 
alien,  from  removing  his  child  to  a  foreign  country.^    In  other 

^  See  Lamar  v,  Micoa,  1 14  U.  S.  died,  a  sacceBsor  in  the  trust  waa  to  be^ 

218,  where  with  the  gnardian's  assent  appointed  in  a  different  county ;  which 

the  infants  acquired  a  grandmother's  would  have  been  disadvantageous  to 

domicile.  the  ward. 

Where  clearly  disadvantageous  to  >  In  Wilkins's  Guardian,  146  Penn. 
the  ward  and  the  ward's  kindred  and  St  585  (1891),  School  Directors  v. 
connections,  this  right  is  not  favored.  James,  supra,  is  denied  or  distin- 
The  guardian's  right  to  change  the  gnished;  and  a  guardian  was  permit- 
domicile  is  denied  where  such  change  ted  to  change  his  ward's  residence  for 
affects  the  ward's  testamentary  capa-  bona  fide  and  salutary  reasons,  without 
city.  Daniel  r.  Hill,  52  Ala.  430.  Or  consent  of  the  domiciliary  court,  by 
where  he  sent  the  ward  away  to  pre*  bringing  the  ward  into  this  State  and' 
vent  a  marriage  against  his  wishes;  taking  letters  in  the  new  jurisdiction, 
such  marriage  not  being  an  objection-  of  residence, 
able  one.    Wynn  v.  Bryce,  59  Ga.  529.         A  mere  custodian  of  the  child  under 

^  Ex  parte  Bartlett,  4  Bradf .  221 .  the  guardian's  sanction  has  of  course  no 

But  the  guardian's  intention  to  change  right  to  change  the  ward's  domicile, 

the  ward's  domicile,  especiaUy  in  the  Mills  v,  Hopkinsville,  Am.  Dig.  1689 ; 

case  of  a  very  young  child,  is  not  to  be  Allgood  v.  Williams,  92  Ala.  551. 
presumed.     Marheineke   r.  Grothaus,         *  10  Ves.  52.    See  Dawson  v,Jaj, 

72  Mo.  204.    Here  the  question  arose  27  E.  L.  &  £q.  451. 
as  to  whether,  the  guardian    having 
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cases,  permission  has  been  granted  under  stipulations  for  the 
benefit  of  the  child ;  the  guardian  being  required  to  transmit 
regular  returns  to  the  court  with  vouchers,  and  to  bring  back 
the  ward  within  a  specified  time.^  Similar  orders  in  chancery 
have  been  made  in  this  countiy,  though  rarely.^ 

§  335.  Right  to  Fenonal  Servloes  of  Ward ;  to  Recover 
Damages ;  Other  Rights.  —  The  guardian  has  not  the  same  right 
as  a  father  to  the  personal  services  of  the  infant,  where  he  does 
not  undertake  to  stand  in  loco  parentis,^  which  he  sometimes 
does.  For  as  his  duty  to  educate  and  maintain  is  limited  by 
law  to  the  ward's  resources,  and  is  not,  like  the  responsibility  of 
a  parent,  absolute,  so  his  rights  are  those  of  a  representative,  who 
should  seek  to  add  to  the  trust  fund  in  his  hands^  and  not  to  his 
own  private  emolument* 

By  the  common  law,  the  guardian  could  maintain  an  action 
of  trespass  and  recover  damages  for  his  ward ;  and  the  statute 
of  Westminster  II.  c.  32,  gave  a  writ  of  ravishment,  by  means  of 
which  he  could  recover  the  body  of  the  heir  as  well  as  damages.^ 
The  equity  of  this  statute  may  perhaps  extend  to  testamentary, 
chancery,  and  probate  guardians,  as  well  as  to  guardians  in 

1  Jeffreys     v.     Vanteswartsworth,  withdrawn  from  those  courses  of  edu- 

Bam.   141 ;  Jackson  v.  Hankey,  Jac.  cation  which  their  contemporaries  were 

265,  n. ;  Stephens  v.  James,  1  M.  &  K.  pursuing,  and  accustomed  to  habits  and 

627 ;  Lethem  v.  Hall,  7  Sim.  141 ;  Tal-  manners  which  were  not  those  of  their 

hot  V,  Earl  of  Shrewsbury,  18  L.  J.  125.  own  country,  and  were  constantly  be- 

See  Macphers.  Inf.  129-132.  coming  from  day  to  day  less  and  less 

*  Ex  parte  Martin,  2  HiU,  Eq.  71.  adapted   to  the    position  which   they 

Lord  Chancellor  Cottenham   has   ob-  should  afterwards  occupy  in  their  na- 

served,  on  this  subject,  that  while  cir-  tive  land.    Campbell  v,  Mackay,  2  M. 

cumstances    may  occur,  such   as   the  &C.  31. 
ill-health  of  the  ward,  so  as  to  render         >  See  §  280. 

his  removal  necessary,  the  general  rule  *  See  Bass  v.  Cook,  4  Port  390 ; 
ought  to  be  against  permitting  an  Bonv.  Diet.  *'  Guardian ; "  Bannister  v. 
infant  ward  to  be  taken  out  of  the  Bannister,  44  Vt.  624 ;  Haskell  v.  Jew- 
jurisdiction.  He  further  declared  his  ell,  59  Vt.  91.  A  guardian  commits  no 
regret  that  this  rule  had  not  been  more  breach  of  duty  towards  his  ward  who  is 
strictly  adhered  to,  and  his  conviction  nearly  of  age,  in  permitting  the  ward  to 
that  a  permanent  residence  abroad  was  devote  all  his  wages  towards  keeping 
injurious  to  the  future  prospects  of  together  and  supporting  his  orphan 
English  children,  inasmuch  as  they  brothers  and  sisters.  Shurtleff  v  Rile, 
were  thus  deprived  of  their  religious  140  Mass.  213.  Otherwise  semUe  if  the 
opportunities,  separated  from  their  guardian  allowed  such  wages  to  be  de- 
natural  connections,  estranged  from  voted  to  vicious  and  improper  uses.  Ifk 
the  members  of   their  own   families,         *  Bac  Abr.  Guardian.  (F). 

580 


CHAP«  v.]      EIGHTS  AND  DUTIES  OF  GUARDIANS.  §  336 

socage ;  on  which  principle  it  has  been  held  that  the  guardian 
may  sue  and  recover  damages  for  the  seduction  of  his  female 
ward.^  Local  statutes  in  this  country  sometimes  enlaige  the 
guardian's  right  of  action  for  the  benefit  of  his  ward  ;  and,  as  a 
a  rule,  if  a  minor  under  guardianship  sustains  a  personal  injury 
from  the  tort  of  another  his  guardian  may  sue  and  recover  for 
the  ward's  benefit  just  as  the  latter  might  have  recovered  through 
next  friend  in  case  he  had  no  guardian.^  But  the  guardian  has 
no  personal  right  of  action  like  a  parent  to  recover  for  loss  of 
services  of  the  child.* 

The  guardian,  acting  in  loco  parentis,  may  bind  out  his  ward 
as  an  apprentice  whenever  the  father  could  do  so.  This,  how- 
ever, is  a  matter  almost  exclusively  of  statute  regulation. 
And  while  the  father  is  usually  held  liable  in  damages  for  his 
son's  breach  of  contract,  it  would  seem  that  the  guardian  is 
not  personally  responsible  for  his  ward  unless  the  statute  makes 
him  so.* 

As  the  guardian  is  bound  to  promote  the  moral  welfare  of 
the  person  intrusted  to  his  care,  he  may  warn  off  from  the 
Sard's  premises  any  persons  improper  for  him  to  associate  with, 
and,  if  necessary,  expel  them  forcibly.  This  right  is  to  be 
reasonably  construed ;  and  in  the  use  of  means  and  the  amount 
of  force  necessary  to  effect  his  object,  he  is  allowed  a  liberal 
discretion,  such  as  a  parent  might  exercise  under  like  circum- 
stances.^ And  in  many  other  respects  the  rights  of  a  guardian 
resemble  closely  those  of  a  parent  pro  tanto,^ 

§  336.  Chiardian's  Daties  as  to  Ward's  Person  ;  in  GoneraL  — 
The  guardian's  duties  as  to  the  ward's  person  are  those  of 


1  Femslee   r.   Mojer,  3  Watts   &  cannot  manifestly  be  subjected  to  the 

Serg.  416.  same  personal  restraint  and  cnstodj  as 

3  §§427-430;  Lon]8viUeR.v.  Goody-  infants.    Bnt  the  fact  that  such  ward 

koontz,  119  Ind.  Ill,  where  the  child  occupies  his  own  house  affords  him  no 

died  from  the  injury.  special  immunity  against  his  guardian. 

*  119  Ind.  Ill ;  §§  S5S-26S.  Reim-  Accordingly,  it  has  been  held  that  the 
bursement  of  the  ward's  estate  for  med-  guardian  of  a  spendthrift  may  enter  the 
ical  attendance  is  a  proper  item  of  dwelling-house  of  the  latter,  in  the  per- 
damage.  formsnce  of  official  duties,  without  his 

^  Velde  V.  Levering,  2  Rawle,  269.  permission  and  against  his  wilL    State 

*  Wood  V.  Gale,  10  N.  H.  247.  v.  Hyde,  29  Conn.  564. 

*  IiuMDe  persons  and  spendthrifts 
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protection,  education,  and  msdntenance.  In  exercising  them, 
be  is  bound  to  regard  tbe  ward's  best  interests.  Guardians, 
as  we  have  seen,  are  seldom  appointed  where  there  is  not  some 
property.  But  even  though  the  ward  be  penniless,  we  are  not 
to  suppose  that  one  vested  with  the  full  right  of  custody  can 
neglect  with  impunity  those  offices  of  tenderness  which  com- 
mon charity  as  well  as  parental  affection  suggest  For  to  the 
orphan  he  stands  in  some  sense  in  the  place  of  a  parent,  and 
supplies  that  watchfulness,  care,  and  discipline  which  are 
essential  to  the  young  in  the  formation  of  their  habits,  and 
of  which  being  deprived  altogether,  they  had  better  die 
than  live. 

§  337.  liiablllty  for  Support  of  Ward.  —  It  is,  however,  to 
be  always  borne  in  mind  that  while  the  father  is  bound  to 
educate  and  maintain  his  minor  children  absolutely  and  from  his 
own  means,  with  a  right  to  their  services  as  an  offset,  no  such 
pecuniary  responsibility  is  imposed  upon  a  guardian  who  is  not 
the  parent  or  does  not  undertake  to  stand  in  place  of  one.  The 
latter,  by  virtue  merely  of  such  trust,  need  only  use  for  that 
purpose  the  ward's  fortune.  Hence,  in  supplying  the  wants  of 
his  wards,  he  is  to  consider,  not  the  style  of  life  to  which  they 
have  been  accustomed,  so  much  as  the  income  of  their  estate  at 
his  disposal.  Whatever  their  social  rank  may  have  been,  he 
may,  provided  they  are  left  destitute,  place  them  at  work,  or,  if 
they  are  too  young  or  feeble,  surrender  them  to  some  charitable 
institution  ;  they  should,  if  old  enough  and  able,  be  kept  at  work 
earning  their  support.  An  agreement  may  thus  be  made  be- 
tween the  guardian  and  some  relative  of  the  child  or  a  stranger, 
for  the  fair  support  of  the  ward  in  exchange  for  his  services. 
He  should,  however,  act  with  delicacy  and  prudence ;  he  may 
properly  consider  in  this  connection  the  habits  and  tastes  of 
the  children  and  the  wishes  of  their  relatives;  and  he  can 
relieve  himself  of  responsibility  by  asking  judicial  guidance. 
The  courts  show  a  liberal  disposition  to  protect  the  guardian 
from  personal  liability  on  account  of  his  ward.  And  if  a  guar- 
dian has  permitted  the  ward,  at  his  own  cost,  to  remain  in  the 
care  and  custody  of  another,  without  express  contract  as  to  the 
period  of  time,  he  may,  whenever  he  pleases,  terminate  his  own 
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personal  liability  by  giving  notice.  Nor  does  it  affect  the  case 
that  his  ward  is  then  too  sick  to  be  removed.^ 

But  if  the  income  of  the  ward's  estate  is  ample  for  payment 
of  the  necessaries  supplied  him,  the  creditors  may,  by  a  proper 
coarse  of  procedure,  have  it  subjected  to  the  satisfaction  of  their 
just  claims.  And  this  too,  it  would  appear,  notwithstanding 
any  personal  undertaking  on  the  guardian's  part.^  Not  even 
funds  derived  from  a  minor's  pension,  granted  under  the  United 
States  laws,  are  exempt  from  liability  for  the  ward's  support^ 

On  the  other  hand,  the  guardian  may  make  himself  liable 
for  his  ward  whenever  he  chooses  to  do  so,  and  makes  that  choice 
manifest,  like  any  one  else  in  loco  parentis.  If  a  guardian  con- 
tracts with  another  to  support  his  ward,  he  may  become  per- 
sonally bound  by  his  failure  to  limit  the. right  for  indemnity  to 
the  estate  in  his  hands.^    And  whenever  he  takes  the  ward  into 

^  Spring  V.  Woodworth,  4  Allen,  cedent  order  of  coort.  61  Miss.  148. 
826;  Overton  v.  Beayers,  19  Ark.  623;  And  see  Stigler  r.  Stigler,  77  Ya.  163. 
Bredin  v.  Dwen,  2  Watts,  95 ;  Hossej  If  the  gnardian  pays  in  such  cases  at 
p.  Roondtree,  Bosb.  110;  Gwaltnej  v,  aU,  it  does  not  follow  that  he  must  pajr 
Cannon,  31  Ind.  227 ;  McDaniel  v,  into  the  parent's  own  hands.  6  Dem. 
Mann,  25  Tex.  101 ;  Ford  v.  Miller,  18  Sur.  39.  As  to  orders  authorizing  ex- 
La.  Ann.  571 ;  Brown  t;.  Taryan,  74  penditnre  for  the  support  of  a  lunatic, 
Ind.  305.  As  soon  as  one  not  a  parent  see  Hambleton's  Appeal,  102  Penn.  St. 
or  in  loco  parentis  is  appointed  guar-  50. 

dian,  he  may  charge  for  the  support  of         '  Bamnm  v.  Frost,  17  Gratt.  398 ; 

the  ward.    Pratt  v.  Baker,  56  Vt.  70 ;  Walker  v,  Browne,  3  Bush,  686.    Suit 

Moyer  v.  Fletcher,  56  Mich.  508.    A  on  the  probate  bond  by  permission  of 

guardian  who  is  also  stepfather,  and  court  is  the  common  remedy  in  many 

maintains  the  wards  in  his  family  and  States.    Cole  v.  Eaton,  8  Cush.  587. 
receives  their  services,  may  be  allowed         '  Welch  v,  Burris,  29  Iowa,  186; 

a  reasonable  sum    for   their  support.  Brown's  Appeal,  112  Penn.  St.  18. 
Latham  v.  Myers,  57  Iowa,  519;  Mar-         *  See  Lewis  v,  Edwards,  44  Md.  333, 

qness  v.  Le  Baw,  82  Ind.  550 ;  73  Mich,  as  to  offsets  for  the  services  of  the  ward 

220.    The  guardian  cannot  charge  his  to  one  who  sues  the  gnardian  for  his 

ward's  estate  for  money  expended  in  board.    On  the  principle  of  the  text,  a 

board  and  education,  unless  there  was  case  in  Vermont  was  decided  a  few  years 

no  parent  able  or  willing  to  provide,  ago.    The  guardian  had  contracted  for 

and  the  estate  justified  the  expenditure,  the  board  of  his  ward,  at  a  dollar  and 

State  V,  Roche,  91  Ind.  406.    Nor  can  a  half  a  week,  fixing  no  limitation  as 

he  squander  the  ward's  money  in  pay-  to  time.     The  person  furnishing  the 

ing  others  for  the  ward's  maintenance,  board  afterwards  notified  him  that  he 

Conant  r.  Souther,  80  Wis.  656.  should  raise  the  price  to  two  dollars  a 

Some  State  codes  require  that  the  week,  and  that  if  this  was  not  satisfao- 

guardian  of  a  minor  who  has  a  father  tory  the  ward  must  be  taken  away, 

or  mother  shall  not  expend  anything  The  gnardian  did  not  take  the  ward 

for  the  ward's  support  without  a  pre-  away,  nor  on  the  other  hand  did  he 
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his  own  household  as  a  boarder,  the  value  of  the  child's  seryices 
received  must  be  computed  as  against  any  charge  of  the  guardian 
for  care  and  maintenance.^ 

For  necessaries  of  his  ward,  supplied  by  the  guaidian's  order 
and  on  his  credit,  the  guardian  then  is  liable ;  and  this  on  the 
principle  to  be  noticed  hereafter,  that  the  guardian  has  made  a 
contract.  A  guardian,  it  is  true,  cannot  bind  his  infant  ward, 
or  the  latter's  estate,  by  a  contract,  even  for  necessaries.'  But 
he  is  of  course  entitled  to  a  proper  reimbursement  for  the  neces- 
saries thus  supplied  by  himself  firom  the  ward's  estate.  So, 
where  he  advances  money  for  the  ward's  maintenance  and  edu- 
cation.^ On  the  ward's  own  contract  for  necessaries,  the  guar- 
dian is  not  personally  liable.  And  it  would  appear  from  some 
cases  that  his  knowledge  of  the  ward's  contract  and  fiEdlure  to 
dissent  will  not  suffice ;  or,  in  other  words,  that  an  express  con- 
tract should  be  shown  to  charge  the  guardian  personally.  Yet 
such  a  contract  of  the  ward  may  be  ratified  by  the  words  or  acts 
of  a  guardian ;  and  we  presume  that  he  may  generally  be  held 
bound  on  a  contract  shown  by  strong  implication  to  have  existed 
between  him  and  the  party  furnishing  education  or  support.^ 
As  a  rule  the  guardian,  if  custodian  of  the  ward's  person,  has 
the  same  right  to  judge  as  to  what  are  necessaries,  according  to 
the  estate  and  social  position  of  his  ward,  that  a  parent  would 
have  for  his  own  child  ;•  and  others  who  supply  the  minor  are 

expressly  accede  to 'the  new  contract,  was  not   personally  liable   for  extra 

Bnt  the  court  inferred  from  the  cir^  charges  against  the  ward,  snch  as  re- 

comstances  that  he  had  made  himself  pairs  on  clothing,  washing,  care  and 

personally  liable  for  the  increased  rate,  medical   attendance   while    sick,   and 

It  was  observed  in  this  case  that  the  barial  expenses.    Hutchinson  v.  Hntch- 

goardian  has  the  possession  and  con-  inson,  19  Vt.  437. 

trol  of  the  ward's  estate,  for  his  snp-         ^  Otis  v.  Hall,  117  N.  Y.  181 ;  Mar^ 

port  and   maintenance,  and   has   the  qness  v.  Le  Baw,  83  Ind.  550 ;  Starling 

power  of  indemnifying  himself  for  any  v.  Balkam,  47  Ala.  314. 

contracts  he  may  make;  that  it  is  his         *  Readings.  Wilson,  88  N.J.  Eq.  446. 

business  to  know  the  amount  and  situ-         *  Smith's  Appeal,  80  Penn.  St.  897 ; 

ation  of  the  estate,  and  that  he  is  not  Rollins  v.  Marsh,  128  Mass.  116;  infra, 

obliged  to  incur  any  liability  beyond  c  6. 

it.    If  he  do  so,  it  is  his  own  fault,  for        ^  Tucker  v.  McKee,  1  Bailey,  844 : 

which  others,  who  cannot  be  so  well  Hargrove  t;.  Webb,  27  Ga.  172;  Oliver 

possessed  of  this  knowledge,  ought  not  v,  Hondlet,  IS  Mass.  237. 

to  suffer.    But  the  court  also  held  that         *  Nicholson  v.  Spencer,  11  Oa.  607; 

under  the  aboye  contract  the  guardian  Kraker  v.  Byrum,  18  Rich.  163L 
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bound  to  take  heed  accordingly.^  The  ward  is  not  to  be  judge 
of  his  own  necessaries ;  it  is  the  guardian  rather,  or  the  court.' 
It  is  held  that  the  guardian  appointed  in  one  State  may  sue  a 
foreign  guardian  for  the  support  and  education  of  wards  left 
with  the  former  by  consent  of  the  latter  guardian.^  So,  wher- 
ever a  town  is  liable  for  the  support  of  a  ward  as  a  pauper,  his 
guardian  may  claim  reimbursement  for  necessary  expenses  in- 
curred after  the  ward's  property  has  been  exhausted.^  A  guar- 
dian is  presumed  to  furnish  all  necessaries  for  his  infant  ward, 
and  a  stranger  who  furnishes  them  must  in  general  contract  with 
the  guardian  himself.^  But  where  the  guardian  makes  pur- 
chases, the  party  furnishing  the  goods  is  not  bound  to  see  that 
payment  is  made  from  the  ward's  income.  This  risk  must  be 
run  by  the  guardian  himself,  for  the  facts  are  within  his  own 
pecidiar  knowledge.^  And  the  usual  principle  is,  where  the 
guardian  has  contracted  for  his  ward's  support  without  express 
restriction,  that  the  creditor  holds  the  guardian  liable  individually, 
relying  upon  the  latter's  promise,  while  the  guardian  may  reim- 
burse himself  out  of  the  ward's  estate  so  far  as  justice  permits. 

§  338.  Same  Subject ;  Uaing  Income  or  Capital,  &c.  —  The 
doctrine  has  been  repeatedly  declared  that  no  guardian  can  ex- 
pend more  than  the  income  of  his  ward's  estate  without  proper 
judicial  sanction.  This  is  the  settled  rule  in  chancery,  and  it 
is  universally  applicable  in  the  United  States.*^  And  a  similar 
principle  prevails  under  the  civil  law.^  But  to  what  extent  the 
guardian  renders  himself  personally  liable,  by  exceeding  the 
income  without  previous  sanction  of  the  court,  is  not  quite 
clear.  The  English  rule  is  undoubtedly  strict.  But  as  to  pro- 
bate guardians,  and  in  modem  practice,  legal  formalities  have 
been  considerably  relaxed ;  though  the  rule  is  still  that  the  cap- 

1  McKBDna  v,  Meny,  61  HI,  177.  ^  In  re  Bostwick,  4  Johna.  Ch.  100; 

«  52  Hun,  119.  Myere  v.  Wade,  6  Rand.  444;   2  J. 

•  Spring  V.  Woodworth,  2  Alien,  J.  Manh.  403 ;  Villard  v.  Chovin,  2 
206.  Strobh.  Eq.  40 ;  State  v.  Clark,  16  Ind. 

«  Fisk  V.  Lincoln,  19  Pick.  473.    See  97;  Beeler  v.  Dunn.  3  Head,  87;   8 

Preble  v,  Longfellow,  48  Me.  279.  Dem.  140;  Dowling  v.  Feeley,  72  Ga. 

^  State  V.  Cook,  12  Ired.  67 ;  Boy-  557.    See  Louisiana  rule  as  to  the  an- 

ston  i;.  Royston,  29  6a.  82.  thority  of  a  family  meeting.     36  La. 

*  Broadns  v.  Roeson,  8  Leigh,  12 ;  Ann.  312. 

Hatchinson  v.  Hutchinson,  19  Vt.  437.  ^  Payne  v.  Scott,  14  La.  Ann  760. 
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ital  should  not  be  encroached  upon  without  judicial  leave,  to 
meet  expenditures  which  are  beyond  the  ward's  means,  however 
suitable  to  his  social  position.  In  most  of  the  United  States 
the  guardian  is,  doubtless,  justified  in  breaking  the  principal 
fund,  under  strong  or  sudden  circumstances  of  necessity,  for 
the  benefit  of  his  ward,  and  he  may  leave  his  conduct  to  the 
subsequent  approval  of  the  court  when  he  presents  his  ac- 
counts. In  cases  of  risk  and  uncertainty,  however,  the  proper 
course  is  to  obtain  a  previous  order.^ 

The  order  in  which  the  ward's  property  should  be  expended 
for  his  support  and  education  is  as  follows :  first,  the  income  of 
the  property ;  next,  if  that  proves,  insufficient,  the  principal  of 
personal  property;  lastly,  if  both  are  insulequate,  the  ward's 
real  estate,  or  so  much  of  it  as  may  be  necessary.  A  court 
should  protect  personal  capital  while  there  is  income,  and  realty 
while  there  is  income  or  personal  capital  at  alL  The  ward's 
real  estate  can  never  be  sold,  except  under  a  previous  order  of 
court.  Nor  can  a  guardian  use,  in  maintaining  his  ward,  the 
proceeds  of  real  estate  sold  for  the  purpose  of  reinvestment 
only,  any  more  than  he  could  have  used  the  real  estate  itselfl 
He  should  ask  to  sell  for  the  purpose  of  maintenance.^  In  fair 
instances  a  court  has  ordered  a  sale  of  the  ward's  real  estate 
for  reimbursement  of  the  guardian's  expenses  of  support,  though 
petition  in  advance  is  the  safer  ;^  but  a  guardian  who  has 
enough  personalty  of  the  ward  cannot  chaise  the  ward's  realty 
by  his  contracts  * 

In  some  cases  it  becomes  both  reasonable  and  necessary  to 
exceed  the  ward's  income,  and  the  judicial  sanction  is  granted 

1  Story,  Eq.  Jaris.  §  1355;  Chapline  Miss.  277 ;  63  Miss.  143 ;  91  Mich.  270; 

r.  Moore,  7  Monr.  150 ;  Dayis  v.  Hark-  Jones  v.  Parker,  67  Tex.  76.    But  in 

DOBS,  1   Gilm.  173  ;  Dayis  v,  Roberts,  other  States  ratification  by  the  court  is 

1  Sm.  &  M.  Ch.  543;  Royston  v.  Roy-  equiyalent  to  a  preyious  authority.  113 
ston,  29  Ga.  82;  Foteaux  v.  Le  Page,  Fenn.  St.  46;  Ward  Be,  73  Mich.  220; 
6  aarke  (Iowa),  123;   Gilbert  v.  Mo-  34  S.  G.  496. 

Eachen,  38  Miss.  469 ;  PhiUips  v,  Davis,         >  Strong  9.  Moe,  8  AUen,  125 ;  Rin- 

2  Sneed,  520 ;  Cummins  v.  Cummins,  ker  v.  Street,  33  Gratt.  663.  See  St. 
29  HI.  452;  Cohen  r.  Shyer,  1  Tenn.  Joseph's  Academy  v.  Augustine,  55 
Ch.  192.     Some  State  codes  lay  down  Ala.  493. 

a  strict  rule  concerning  the  previous  '  BeUamy  v,  Thornton  (1894),  Ala. 
sanction  of  the  court  to  exceeding  the  *  Roscoe  v.  McDonald  (1894),  Mich, 
ward's  income.     Boyd  i^.  Hawkins,  60 
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accordingly.  Thus  courts  of  chancery,  or  even  of  probate,  author* 
ize  the  capital  to  be  broken  upon,  or,  if  need  be,  the  whole 
estate  to  be  consumed,  where  the  property  is  small  and  the 
income  inadequate  for  support.^  As  where  the  ward's  educa- 
tion is  nearly  completed,  especially  if  he  will  thereby  be  fitted 
for  a  profession.  Or  where  the  ward  is  mentally  or  physically 
unfit  to  be  bound  out  as  an  apprentice.^  So,  too,  in  case  of 
extreme  sickness,  or  other  emergency,  or  for  the  burial  of  a 
dead  ward,  where  an  unusual  and  sudden  outlay  becomes  neces- 
sary.^ And  the  guardian  can  anticipate  the  income  of  one 
year  in  supplying  the  casual  deficiency  of  another.^  And  he 
may  treat  an  increase  of  value  in  his  ward's  property  as  in- 
come.^ And  he  may  use  the  accumulated  profits  of  previous 
years  where  •  necessary.  A  young  lady  who  is  a  ward  may  be 
allowed  small  sums  by  way  of  spending-money  for  her  personal 
needs,  apart  from  what  may  be  actually  necessary  to  eat  and 
wear.^  In  short,  the  guardian  is  allowed  a  liberal  discretion 
in  expenditures  for  maintenance  and  education,  so  long  as  he 
refrains  from  encroaching  upon  the  ward's  capital  ;7  and  in 
extreme  cases  he  may  intrench  upon  the  capital  itseK  where 
this  is  for  the  ward's  welfare.  So  it  is  held  that  he  is  limited 
in  his  disbursements,  not  to  the  income  of  the  ward's  estate 
actually  in  his  hands,  but  to  the  income  of  the  ward's  estate 
wherever  situated.® 

§  339.  AUowance  to  Parent  for  Ward's  Support ;  Chancery 
RxQes.  —  As  the  father  is  bound  to  support  his  own  children,  he 
cannot,  when  guardian,  claim  the  right  to  use  the  income  of 
their  property  for  that  purpose ;  much  less  to  disturb  the  prin- 

1  McDoweU  V.  CaldweU,  2  McC.  Ch.         •  Kamej  r.  Vale,  56  lud.  542. 
43 ;  Fanance  v.  Viley,  9  E.  L.  &  Eq.         '  Brown  v,  MuUins,  24  Miss.  204 ; 

219 ;  Roseborough  v,  Roeeborongh,  8  Speer  v.  Tinslej,  55  Ga.  89. 
Baxt.  314 ;  4  Dem.  304.  ^  Foreman  v.  Mnrray,  7  Leigh,  412  ; 

'  Johnston  v.  Coleman,  3  Jones,  Eq.  Maclin  v.  Smith,  2  Ired.  Eq.  371.    And 

290 ;  Campbell  v.  Golden,  79  Kj.  544.  see  In  re  Coe's  Tmst,  4  K.  &  J.  199. 

'  Long  r.  Norcom,  2  Ired.  Eq.  354 ;  If  the  gnardian  pajs  money  from  the 

In  re  Clark,  17  E.  L.  &  Eq.  599 ;  Hobbs  principal  of  his  ward's  estate  to  a  snit- 

V.  Harlan,  10  Lea,  268.  able  person  for  the  ward's  support,  and 

^  Carmichael  v.  Wilson,  3  Moll.  87 ;  the  monej  is  reasonably  expended,  he 

Bjrbee  v,  Tharp,  4  B.  Monr.  313.  cannot  recoyer  back  the  amount  from 

*  Long  17.  Norcom,  2  Ired.  Eq.  354 ;  such   person.     Chubb  v.  Bradley,  58 

Macphers.  Inf.  337,  338.  Mich.  268. 
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cipaL  But,  as  we  have  seen,  a  father  is  allowed,  when  his 
means  are  small,  to  claim  assistance  from  their  fortunes,  to 
bring  them  up  in  becoming  style.  And  where  the  father, 
when  acting  as  guardian  for  his  own  children,  might  have 
reimbursed  himself,  any  other  person,  as  guardian,  may  help 
him ;  rather,  however,  for  the  future  than  for  the  past.^ 

The  allowance  of  money  for  the  maintenance  and  education 
of  infants  constitutes  an  important  branch  of  the  English  as 
contrasted  with  our  American  chancery  jurisprudence.  Gen- 
erally speaking,  whenever  application  is  made  for  the  appoint- 
ment of  a  chancery  guardian,  maintenance  is  also  applied  for ; 
and  the  guardian  receives  no  more  than  the  annual  sum  fixed 
by  the  court.  The  ward's  whole  fortune  is  held  at  the  dis- 
posal of  the  court,  whether  the  infant  was  made  a  ward  by  suit 
or  otherwise.  If  a  suit  be  pending,  the  guardian  receives  his 
allowance  through  the  receiver  or  some  other  officer  of  the 
court.  If  there  be  no  suit  pending,  the  executor  or  trustee 
pays  the  annual  sum  fixed  by  the  court ;  and  if  the  whole  pro- 
ceeds of  real  estate  be  ordered  for  maintenance,  the  tenants  are 
safe  in  attorning  to  the  guardian.  But  parties  making  payment 
are  discharged  only  to  the  extent  of  the  allowance  decreed.^ 

1  Macphen.  Inf.  219;  Clark  v.  Mont-  maintenance  is  the  Iobb  readilj  allow- 

gomery,  23  Barb.  464 ;  Beaslej  v.  Wat-  able.    Folger  v,  Heidel,  60  Mo.  284. 

son,  41  Ala.  234 ;  Welch  v,  Borris,  29  Yet  future  maintenance  is  chargeable 

Iowa,  186;   Mjers  t;.  Wade,  6  Rand,  where  the  ward's  means  were  dispro- 

444 ;  Walker  v.  Crowder,  2  Ired.  Eq.  portionate  to  the  parent's  and  needful 

478.    See  supra,  §§  237-240.    As  to  to  provide  in  suitable  style;  and  eyen 

parents,  and   those  like  a  stepfather  past  maintenance  may  be  thus  allowed, 

who  choose  to  stand  in  place  of  a  par-  Supra,  Part  m.  c.  2.    And  if  one  in 

ent,  the  rules  of  maintenance  wluch  place  of  parent  has  undertaken  the  funo- 

have  already  been  stated  apply  as  to  tion  upon  some  such  proviso,  the  ward's 

such   allowances,  in  a  guardian's  ac^  income   may   be   used.     The   circum- 

counts.    If  the  guardian,  or  the  person  stances  may  always  be  considered  and 

with  whose  claim  he  charges  himself,  the  proportionate  means  as  between  the 

was  of  adequate  means,  and  bound  le-  ward  and  the  person  fulfilling  the  pa- 

gaily  to  maintain  the  child  as  parent,  or  rental  functions.    Yoessing  r.  Voeesing, 

folly  undertook  to  supply  the  place  of  4  Redf.  S60.    The  guardian  of  an  in- 

parent,  education  and  support  cannot  sane  ward  may  properly  charge  for  the 

generally  be  allowed  from  the  ward's  expense  of  boarding  the  ward  at  an  in- 

estate.    Bradford  v.  Bodfish,  39  Iowa,  sane  asylum ;  the  ward's  estate  being 

681 ;  Douglas's  Appeal,  82  Penn.  St.  sufficient  for  such  expenditure.     Cor- 

169 ;  Snover  v.  Prall.  38  N.  J.  Eq.  207 ;  coran  v.  Allen,  11  R.  I.  567. 

94  Penn.  St.  62.    The  expense  of  past  >  Macphezs.    Inf.    106 ;    Ex   part» 
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Testamentaiy  guardians  are,  however,  frequently  authorized 
by  the  testator  to  apply  at  discretion  from  the  income  of  the 
infant's  fund,  or  from  the  capital,  for  his  support ;  and  such  dis- 
cretion will  not  be  controlled  so  long  as  the  guardian  acts  in 
good  faith.  But  trustees  and  guardians  frequently  procure  an 
order  of  maintenance,  notwithstanding,  in  order  to  relieve  them- 
selves of  all  responsibility.^  Doubts  were  formerly  entertained 
of  the  power  of  chancery  to  interfere  in  these  and  other  cases 
where  the  infant  had  not  been  made  a  ward  of  chancery  by  suit. 
No  such  doubts  now  exist,  however;  and  the  court  will,  on 
petition,  and  without  formal  proceedings  by  bill,  settle  a  due 
maintenance.^ 

§  340.  Seoular  and  Rellgioiui  Bdncation  of  Ward  by  Onar- 
dian.  —  Courts  of  chancery  treat  the  guardian  as  the  proper 
judge  of  the  place  where  his  ward  shall  be  educated,  and  will,  if 
necessary,  issue  orders  to  compel  obedience.  But  if  guardians 
disagree  as  to  the  mode  of  their  ward's  education,  the  court  will 
exercise  its  own  discretion,  and  will  not  consider  itself  bound  by 
the  wishes  of  the  majority.^  Parol  evidence  of  the  deceased 
father's  wishes  is  admissible,  and  the  court  will  pay  attention  to 
such  wishes,  although  informally  expressed,  in  judging  of  the 
mode  of  education  of  children  as  well  as  in  the  appointing  of  a 
guardian.^ 

Starkie,  3  Sim.  339.    Cbancerj  will  con-  Trustees  m&j  be  authorized  bj  the 

trol  the  discretion  of  trustees  as  to  allow-  terms  of  the  trust  to  expend  a  certain 

ance.  In  re  Hodges,  L.  R.  7  Ch.  D.  754.  sum  for  maintenance  and  support  of 

1  Macphers.   Inf.    213;    Livesej  v,  children.    It   is  generally  understood 

Harding,  Taml.  460 ;  French  v.  David-  that  the   expenses   of   education   are 

son,  3  Madd.  396 ;  Collins  v.  Yining,  1  thus  included.    Breed's  Will,  1  Ch.  D. 

C.  P.  Cooper,  472.    In  Mississippi  the  226.    Trustees  under  a  wiU  thus  an- 

sum  for   maintenance   and  education  thorized,  and   in   effect  testamentary 

must  be  fixed  in  chancery.    Dalton  v,  guardians,  are  not  compelled  to  pay 

Jones,  51   Miss.  585.    But  as  to  per-  oyer  such  moneys  to  a  statute  or  pro- 

Bonal   estate,   the   American  rule   is,  bate  guardian.    Capps  v.  Hickman,  97 

usually,  that  if  the  court  would  have  HI.  429. 

authorized  the  expenditure   upon  ap-  *  Story,  £q.  Juris.  §  1340;  Mac- 
plication  before  it  was  made,  the  ex-  phers.  Inf.  121 ;  Tremain's  Case,  Stra. 
penditure  wiU  be  sanctioned  upon  set-  168 ;  Hall  v,  HaU,  3  Atk.  721. 
dement    of   the   guardian's   accounts.  *  Anon.,  2  Yes.    Sen.    56;    Camp- 
Rinker  v.  Streit,  33  Gratt.  663.  bell  v.  Mackay,  2  M.  &  C.  34 ;  contra, 

^  Story,  Eq.  Juris.  §  1354,  and  cases  Storke  v,  Stoike,  3  P.  Wms.  51. 
cited.    And  see  Kettletas  v.  Gardner, 
1  Paige,  488. 
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The  subject  of  a  child's  religious  education  received  much  con- 
sideration in  a  late  English  case,  whei-e,  notwithstanding  the 
father's  directions  in  his  will  appointing  a  testamentary  guardian 
who  was,  like  himself,  a  Soman  Catholic,  a  daughter  nine  years 
old  was  allowed  to  remain  with  her  mother,  a  Protestant,  and  to 
be  brought  up  in  the  same  religious  faith  ;  and  this  against  the 
guardian's  wishes,  tardily  expressed.  An  antenuptial  agree- 
ment, made  between  the  husband  and  wife,  stipulating  that 
boys  of  the  marriage  should  be  educated  in  the  religion  of  the 
father,  and  girls  in  that  of  the  mother,  was  indeed  declared  of 
no  binding  force  as  a  contract ;  and  yet  it  was  added  that  this 
agreement  would  have  weight  with  the  court  in  considering, 
after  the  father's  death,  whether  he  had  abandoned  his  right  to 
educate  this  daughter  in  his  own  religion.  The  welfare  of  the 
child  was,  under  the  circumstances,  deemed  a  very  important 
consideration.^  In  a  still  later  case  chancery  considered  that  it 
was  most  for  the  benefit  of  the  child  to  be  educated  as  a  Boman 
Catholic'  But  on  the  whole,  in  cases  of  doubt  the  English 
courts  incline  to  favor  Protestant  education  as  for  the  child's 
welfeu'e.^ 


CHAPTEE  VI. 

RIGHTS  AND  DUTIES  OP  THE  GUARDUK  AS  TO  THE 

ward's  ESTATE. 

§  341.  In  General  »  Leading  Principles.  —  We  have  seen  that 
chancery  guardians  have  only  a  limited  authority  over  the 
estates  of  their  wards,  inasmuch  as  the  court  makes  a  fixed  allow- 
ance, to  be  consumed  in  maintenance  and  education,  leaving  the 

^  Andrews  v.  Salt,  L.  B.  8  Ch.  622.  117;  tttpra,  Fart  UL  c  2,  where  the 

See  In  re  Newbery,  L.  R.  1  Ch.  263,  general  snbject  of  a  child's  edncation 

where  the  deceased  father's  wishes  pre-  and  maintenance  is  discossed. 
Tailed,  as  against  the  mother  and  the        >  Clarke  Re,  21  Ch.  D.  817.    See 

children,  so  that   the  minor  children  also  Montagu  Re,  28  Ch.  D.  82. 
might  not  be  taken  to  worship  at  a         *  Violet  Nevin  JSe,  [1891]  2  Ch.  299; 

chapel  of  the  "Plymouth  Brethren."  2  Ch.  496;  Scanlan  Re,  40  Ch.  D.  20a 
And  see  In  re  Agar-Ellis,  27  W.  B. 
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bulk  of  the  infant's  estate  in  the  hands  of  executors,  trustees,  or 
its  own  ofiBicers.  In  this  country  guardians  almost  invariably 
assume  the  full  management  of  their  wards'  fortunes,  unless 
restrained  by  the  will  of  the  testator;  and  whenever  they  do 
so  they  are  bound  by  the  principles  which  regulate  the  general 
conduct  of  all  trustees  and  bailees.  Ordinary  prudence,  care, 
and  diligence  should  be  therefore  the  correct  standard  as  applied 
wherever  the  trust  is  not  purely  gratuitous. 

The  leading  principle  recognized  by  chancery  in  supervising 
the  guardian's  conduct  is,  as  in  the  appointment  or  award  of 
custody,  that  the  ward's  interests  are  of  constant  consideration. 
Hence  two  observations  are  to  be  made  at  the  outset  of  this 
chapter.  The  first  is,  that  unauthorized  acts  of  the  guardian 
may  be  sanctioned  if  they  redound  to  the  ward's  benefit;  while, 
on  the  other  hand,  for  unauthorized  acts  by  which  the  ward's 
estate  suffers,  the  guardian  must  pay  the  penalty  of  his  impru- 
dence.^ The  second  is,  that  the  guardian's  trust  is  one  of  obli< 
gation  and  duty,  and  not  of  speculation  and  profit'  We  shall 
have  occasion  to  apply  these  observations  as  we  proceed. 

§  342.  Ghiardlan's  General  Powers  and  Duties  as  to  Ward's 
Bstate.  —  Among  the  most  obvious  powers  and  duties  of  the 
guardian  in  the  management  of  his  ward's  property  are  these : 
To  collect  all  dues  and  give  receipts  for  the  same.  To  procure 
such  legacies  and  distributive  shares  from  testators  or  others 
as  may  have  accrued.  To  take  and  hold  all  property  settled  upon 
the  ward  by  way  of  gift  or  purchase,  unless  some  trustee  is  inter- 
posed.  To  collect  dividends  and  interest,  and  the  income  of 
personal  property  in  general.  To  receive  and  receipt  for  the 
rents  and  profits  of  real  estate.  To  receive  moneys  due  the 
ward  on  bond  and  mortgage  To  pay  the  necessary  expenses  d 
the  ward's  personal  protection,  education,  and  support.  To  de- 
posit properly  and  invest  and  reinvest  all  balances  in  his  hands. 
To  sell  the  capital  of  the  ward's  property,  change  the  character 
of  investments  when  needful,  convert  real  into  personal  and  per- 
sonal into  real  estate,  in  a  suitable  exigency ;  but  not  without 
judicial  direction.    To  account  to  the  ward  or  his  legal  represen- 

1  Milner  u.  Lord  Harewood,  18  Yes.  Jr.  259 ;  Capehart  v.  Hney,  1  Hill,  Ch.  405. 
s  2  Kent,  Com.  229. 
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tatives  at  the  expiration  of  his  trust.  And,  in  general,  especially 
if  recompensed,  to  exercise  the  same  prudence  and  foresight 
which  a  good  business  man  would  use  in  the  management  of  his 
own  fortunes,  though  under  more  guarded  restraints.^ 

§  343.  Right  to  sue  and  arbitrate  aa  to  Ward's  Bstate.  —  The 
right  to  collect  a  debt  implies  the  right  to  sue.  Hence  the  guar-* 
dian  may,  in  the  exercise  of  good  discretion,  and  acting,  if  need 
be,  under  competent  l^al  advice,  institute  suits  to  recover  the 
ward's  property.^  And  this  right  extends  to  property  fraudu- 
lently obtained  from  the  ward  before  the  guardian's  appoint- 
ment.^ But  he  must  sue  in  general  in  the  name  of  his  ward 
(except  under  qualifications  to  be  noticed),  and  not  in  his  own 
name.^  And  if  he  institutes  groundless  and  speculative  suits, 
and  is  unsuccessful,  or  occasions  a  controversy  over  his  accounts 
through  his  own  fault,  he  must  bear  the  loss.  So,  too,  whenever 
his  conduct  shows  fraud  or  heedless  imprudence.^  Otherwise, 
he  is  entitled  to  his  costs  and  legal  expenses  out  of  the  ward's 
estate.^  The  rule  in  many  States  now  is  that  the  guardian  sues 
and  is  to  be  sued  upon  his  own  express  contract  touching  the 
ward's  estate,  notwithstanding  that  an  action  in  general  con- 
cerning the  estate  of  a  minor  must  be  brought  by  or  against  the 
minor,  who  is  represented  by  his  guardian.  And  in  various 
instances  the  guardian  may  appear  and  make  defence  for  the 
ward ;  though  in  some  States  the  older  rule  of  the  English 
chancery  is  followed,  which  required  a  guardian  ad  litem  to 
make  defence,  the  infant  being  the  party  sued.^    In  defend- 

1  Genet  v.  Tallmadge,  I  Johns.  Ch.  Sillings  v.  Bnmgardner,  9  Oratt.  278 ; 

3 ;  Jackson  v.  Sears,  10  Johns.  435 ;  Vincent  v.  Starks,  45  Wis.  458. 
Eichelberger's   Appeal,  4  Watts,  84 ;         ^  Brown  v.  Brown,  5  E.  L.  &  Eq. 

Swan  17.  Dent,  2  Md.  Ch.  Ill ;  Cren-  567;  Savage  v.  Dickson,  16  Ala.  257; 

shaw  V,  Crenshaw,  4  Rich.    £q.  14 ;  Blake  v.  Pegram,  109  Mass.  541 ;  Spet 

Chapman  v.  Tihhits,  33  N.  Y.  289.  One  man  v.  Terry,  74  N.  Y.  448. 
who  is  liable  as  a  debtor  to  the  ward  is         *  Re  Flinn,  31  N.  J.  Eq.  640. 
not  entitled,  when  sned,  to  question  the        ^  Taylor  v,  Kilgore,  33  Ala.  214;  1 

validity  of  the  guardian's  appointment,  Foster  (N.  H.),  204.    In  Lonisiana  no 

not  even  though  he  be  a  co-heir.    John-  suit  can  be  prosecuted  by  or  for  an  in- 

son  V.  Blair,  126  Penn.  St.  426.  sane  person  or  minor  except  through 

*  Smith  V.  Bean,  8  N.  H.  15;  Shep-  a  curator  or  tutor.  35  La.  Ann.  23. 
herd  v.  Evans,  9  Ind.  260 ;  Southwest-  Among  the  cases  in  which  the  guardian 
em  R.  V.  Chapman,  46  Ga.  557.  has  been  allowed  to  sue  in  his  own 

*  Somes  e.  Skinner,  16  Mass.  348.  name  are  the  following:    For  non-pay- 

*  Longstreet   v.  Tilton,  Coxe,  38 ;  ment  of  rent.  Pond  v.  CortiflB,  7  Wend. 
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ing,  as  in  bringing  suits,  and  incurring  costs  and  counsel  fees^  the 

rule  is  that  the  guardian  should  not  wilfully  or  recklessly  litigate 

45.  For  treepass  on  his  ward's  Unds.  bill  in  equity  in  his  own  name  touching 
Tnifls  V.  Old,  6  Band.  556;  Bacon  v.  the  ward's  transactions.  Lombard  v, 
Taylor,  Kirby,  368.  For  intermeddling  Morse,  155  Mass.  136.  He  is  some- 
with  the  issues  and  profits  thereof,  times  authorized  by  statute,  however, 
Beecher  v.  Grouse,  19  Wend.  306.  For  to  sue  in  his  own  name  for  the  use  of 
an  injury  to  any  property  of  the  ward  the  ward.  Fuqna  v.  Hunt,  1  Ala.  197  ; 
in  his  actual  possession.  Fuqua  r.  Longmire  v,  Pilkington,  37  Ala.  296 ; 
Hunt,  1  Ala.  197.  Or  where  he  has  Mebane  d.  Mebane,  66  N.  C.  334.  And 
the  right  of  possession.  Sutherland  v.  see  Anderson  v.  Watson,  3  Met.  (Ky.) 
Goff,  5  Porter,  508;  Field  v.  Lucas,  21  509 ;  Hines  v.  Mullins,  25  Ga.  696.  A 
Ga.  447.  Or  on. a  note  payable  to  him-  guardian  in  Georgia  must  be  party 
self  as  guardian,  though  given  for  a  in  an  action  to  recover  a  legacy  be- 
debt  due  to  the  ward.  Jolliffe  v.  Hig-  queathed  to  his  deceased  ward.  Bea- 
gins,  6  Munf .  3 ;  Baker  v.  Ormsby,  4  vers  ».  Brewster,  62  Ga.  574.  Guardian 
8cam.  325;  Thacher  v.  Dinsmore,  5  for  minor  heirs  allowed,  in  Texas,  to 
Mass.  299 ;  Hightower  v.  MauU,  50  Ala.  sue  on  a  promissory  note  payable  to 
495.  Or,  as  it  would  appear,  on  his  the  ancestor,  on  showing  that  they  are 
express  contract  touching  the  ward's  the  only  heirs,  and  that  there  has  been 
estate.  Thomas  t;.  Bennett,  56  Barb,  no  administration.  Boberts  i;.  Sacra,  38 
197.  As  to  statute  provisions,  see  41  Tex.  580.  Sed  qu.  For  unlawful  de- 
Ark.  254.  As  to  amending  the  writ,  tainer,  and  aemble  in  all  suits  by  guar- 
see  Weber  v.  Hannibal,  83  Mo.  262.  As  dian  for  the  benefit  of  the  ward,  the 
to  power  of  the  general  guardian  of  an  action  should  be  entitled  in  the  ward's 
insane  person,  unlike  an  infant's  guar-  name  by  guardian.  Vincent  v,  Starks, 
dian  ad  litems  to  waive  objections  to  the  45  Wis.  458.  A  general  guardian  may 
admission  of  testimony,  see  81  Mo.  275.  sue  in  his  own  name  to  recover  an  in- 
But  debts  and  demands  of  the  ward  fant's  distributive  share ;  and  separata 
should  in  general  be  prosecuted  in  the  suits  where  there  are  several  infants  so 
ward's  name.  And  the  guardian  can-  entitled.  Hauenstein  v.  Kull,  59  How. 
not  sue  in  his  own  name,  after  his  fe-  Fr.  24.  Cf.  Jordan  v.  Donahue,  12  R.I. 
male  ward's  marriage,  for  a  debt  due  199,  and  cases  cited.  And  see  Ankeny 
her  before  such  marriage.  Barnet  v.  v.  Blackiston,  7  Or.  407.  As  to  pro- 
Commonwealth,  4  J.  J.  Marsh.  389.  cednre  in  West  Virginia,  see  Burdett  v. 
Nor  on  a  promise  to  the  guardians  of  Cain,  8  W.  Va.  282.  In  Illinois  the 
the  minor  children  of  A.  B. ;  for  this  is  probate  or  statute  guardian  cannot 
a  promise  to  the  wards.  Carskadden  bring  suits  in  relation  to  his  ward's 
V.  McGhee,  7  Watts  &  Serg.  140.  Nor  real  estate,  such  as  ejectment.  MuUer 
on  an  award,  although  he  had  sub-  ti.  Benner,  69  lU.  108.  An  actiou  upon 
mitted  to  arbitration.  Hutchins  v.  an  express  contract  made  by  a  guar- 
Johnson,  12  Conn.  376.  Nor  where  a  dian  for  his  ward's  benefit  may  be 
statute  authorizes  guardians  to  "de-  brought  by  or  against  the  goardian 
maud,  sue  for,  and  receive  all  debts  personally.  McKinney  o.  Jones,  55 
due  "  their  wards.   Hutchins  v.  Dresser,  Wis.  39. 

26  Me.  76.  And  see  Hoare  v.  Harris,  Payment  by  the  debtor  to  an  unau- 
11  111.  24;  Fox  17.  Minor,  32  Cal.  111.  thorized  person  cannot  avail  in  defence 
He  cannot  act  on  a  petition  for  parti-  against  the  gnardian's  suit ;  but  as  to 
tion.  Stratton's  Case,  1  Johns.  509 ;  the  defence  of  payment  to  the  natural 
Totten's  Appeal,  46  Penn.  St.  301.  Nor  guardian,  cf.  supra,  §  255  ;  also  South- 
subscribe  a  libel  for  divorce.  Winslow  western  R.  v.  Chapman,  46  Ga.  557. 
0.  Winslow,  7  Mass.  96.    Nor  bring  a  The  right  of  action  upon  a  note  pay- 
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over  his  ward's  interests,  but  should  apply  ordinary  prudence  and 
discretion  in  considering  the  probable  benefits  of  such  a  course.^ 
A  guardian  is  now  generally  permitted  to  submit  to  a  fiEdr 
arbitration  questions  and  controversies  respecting  the  property 
and  interests  of  his  ward,  and  the  award  mcide  in  pursuance 
thereof  is  binding  on  all  parties.^  So  he  may  compromise  when 
acting  in  good  faith  and  with  sound  discretion  for  the  benefit  of 
his  ward.  Local  statutes  are  found  in  aid  of  this  right.  But  on 
general  principle  the  guardian's  compromise  and  alloweuice  of  a 
baseless  and  unjust  claim  would  not  be  upheld  in  equity  as 
against  the  ward,^  nor  any  arbitration  which  did  not  properly 
guard  the  ward's  interests.^    An  infant  cannot,  in  any  event, 

able  to  a  guardian  for  money  of  the  against  a  guardian    upon  the  ward's 

ward  passes,  npon  the  guardian's  death,  contracts  or  debts ;  but  suit  should  be 

to  his  personsil  representatiye.     Chit-  against  the  ward,  who  maj  defend  by 

wood  V.  CromweU,  12  Heisk.  658.    And  guardian.     Brown  v.  Chase,  4  Mass. 

so  in  general  where  he  might,  if  alive,  439 ;  Willard  o.  Fairbanks,  8  R.  L  1. 

have  sued  in  his  own  name.    lb.  In  dower  and  partition  proceedings  a 

A  guardian  is  to  be  sued  in  person  guardian  may  appear  for  the  ward,  like 

npon   notes   executed   by  him   in   his  any  guardian  ad  litem,  in  some  States, 

official  capacity.    See  1  Pars.  Bills  &  Rankin  v.  Kemp,  21   Ohio    St.  651 ; 

Notes,  89,  90 ;  Thacher  v.  Diusmore,  5  Cowan  v.  Anderson,  7  Cold.  284 ;  Miller 

Mass.  299 ;  §  345.  v.  Smith,  98  Ind.  226;  State  ti.  Cayce, 

A  guardian  is  not  liable  in  assumpsit  85  Mo.  456.    In  Massachusetts  a  wajxl's 

for  necessaries.    Cole  v.  Eaton,  8  Cush.  money  may  be  reached  by  trustee  pro* 

587.    Nor  for  labor  performed  on  the  cess  against  him  or  taken  on  execution, 

ward's  buildings.    Robinson  v.  Hersey,  Simmons  v.  Almy,  100  Mass.  239.    In  a 

60  Me.  225.    But  he  may  be  sued  upon  suit  against  A.  B.  the  words  "  as  he  is 

his  own  contract  touching  his  wud's  guardian,"  &c.,  may  be  rejected  as  sar- 

estate.      Stevenson  v,  Bruce,  10  Ind.  plnsage.  RoUinBr.MarBh,128  Mass.  116. 
397.     And   Judgment  should  then  be        Guardian  and  insane  ward  cannot  be 

against  him  personally,  and  not  against  sued  jointly  to  recover  a  debt  which 

the  ward.  Clark  v.  Casler,  1  Cart.  (Ind.)  the  ward  incurred  previous  to  the  guar- 

243.    Where  the  judgment  is  to  bind  dian's  appointment.    Allen  t;.  Hoppin, 

the  ward's   property,   suit   should   be  9  R.  I.  258. 

against  the  ward.    Otherwise  the  prop-         ^  Kingsbury  «.  Powers,  131  BL  182; 

erty  of  the  guardian  must  be  levied  113  N.  C.  103;  §  352. 
upon,  who  will  look  to  the  infant's  e»-         '  Weed  r.  Ellis,  3  Caines,  253 ;  Wea- 

tate  for  his  own  reimbursement.  Tobin  ton  v.  Stewart,  11  Me.  326;  Hutching 

V.  Addison,  2  Strobh.  3;  Clark  v.  Cas-  r.  Johnson,  12  Conn.  376;  Goleman  o. 

ler,  1  Smith  (Ind.),  150.    And  see  Ray-  Turner,  14  S.  &  M.  118;   Strong  o. 

mond  V.  Sawyer,  37  Me.  406;  68  Iowa,  Beroujon,  18  Ala.  168. 
122.     As  to  conclusiveness   of   jndg-        *  Underwood  9.  Brockman,  4  Dana, 

ments,  see  Morris  v.  Garrison,  27  Penn.  309.    Nor,  as  it  would  seem,  against  the 

St.  226.  '  Judgment  against  a  person  as  guardian  himself,  no  blame  attaching 

"  guardian  "  is  a  judgment  against  him  to  him. 
personally,  the  additional  words  being         *  82  QtL  687. 
descriptive    merely.     No   action    lies 
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• 

be  bound  by  the  fraudulent  compromise  of  his  guardian ;  ^  though 
he  would  be  commonly  by  a  compromise  made  in  good  faith, 
apparently  in  the  ward's  interest  at  the  time,  and  with  reason- 
able prudence.^  On  the  same  general  principles,  and  with  like 
limitations,  the  guardian  may  release  a  debt  due  his  ward,  or  a 
cause  of  action  for  damages^^  The  same  rule  as  to  compounding 
and  releasing  debts  appears  to  prevail  in  England  as  in  this 
country ;  and  it  applies  to  all  trustees  alike.^  The  original  doc- 
trine apart  from  statute  seems  to  be  this :  that  he  cannot  bind 
his  ward  by  arbitration  unless  the  court  shall  previously  author- 
ize him  to  do  so,  or  subsequently  approve,  on  the  ground  that  it  was 
for  the  ward's  benefit.^  And  in  considering  what  is  beneficial 
and  binding  as  to  a  minor  ward,  the  usual  analogies  applicable 
to  infants  have  considerable  application.^ 

§  344.  Whether  Ghiardlan  can  bind  Ward's  Eatate  by  his  Con- 
tracts. —  A  guardian,  it  is  said,  cannot  by  his  general  contracts 
bind  the  person  or  estate  of  his  ward.^  Nor  can  he  avoid  a 
beneficial  contract  made  by  his  infant  ward.^  Nor  waive  a 
benefit  to  which  the  ward  is  entitled  by  decree.®  For  anything 
which  he  does  injurious  to  the  infant  is  a  violation  of  duty,  and 
the  insertion,  in  a  contract,  of  words  importing  the  title  '*  guar- 
dian "  will  not  shield  the  guardian  from  personal  liability.  In 
the  language  of  Chief  Justice  Pcursons :  "  As  an  administrator 

1  Lnndaj  v,  Thomas,  26  Ga.  537.  *  Blue  u.  MarehaU,  3  P.  Wins.  881. 

^  Ordinary  v.  Dean,  44  N.  J.  64.  *  The  tutor  of  an  infant  cannot  con- 
Compromise  or  release  under  the  sane-  fees  judgment  or  revive  a  debt  which 
tion  of  the  court  having  jurisdiction  of  is  prescribed.  Clement  v.  Sigur,  29 
the  guardianship  is  allowed  under  some  La.  Ann.  798;  31  La.  Ann.  389.  A 
codes,  and  the  guardian  who  obtains  it  guardian  cannot  release  the  ward's 
is  more  amplj  protected  than  where  he  rights  in  real  estate,  irrespective  of 
acts  on  his  own  responsibility.  See  statutory  power.  Fond  t;.  Hopkins, 
Hagy  V,  Avery,  69  Iowa,  434,  as  to  ex-  154  Mass.  38;  Fowler  v.  Lewis,  36  W. 
ecuting  a  quitclaim  deed  for  land  in  Ya.  112.  It  is  the  guardian,  and  not 
litigation  under  the  court's  direction,  the  ward,  who  becomes  thus  liable  to 
And  see  compromise  upheld,  under  stat-  counsel  for  their  fees  when  he  engages, 
nte,  even  though  the  ward's  estate  be  89  Cal.  636. 
charged  thereby  with  new  liabilities.  ^  Fart  Y.'  cs.  2  &  3. 
Smith  V.  Angell,  14  R.  I.  192.  ?  Jones  v.  Brewer,  1  Fick.  317  ;  Ten- 

»  Torry  v.  Black,  58  N.  Y.  158.    An  ney  v.  Evans,  14  N.  H.  343. 
assumption  of   another's  debt  on  the         "  Oliver  v.  Houdlet,  13  Mass.  237. 

ward's  behalf  ought  to  be  shown  to  be  And  see  Bac.  Abr.  Guardian  (G). 
for  the  ward's  apparent  interest  at  the         *  Hite  9.  Hite,  2  Rand.  409. 
time.     17  Col.  481. 
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cannot  by  bis  promise  bind  the  estate  of  the  intestate,  so  neither 
can  the  guardian  by  his  contract  bind  the  person  or  estate  of 
his  ward."  ^  But  the  rule  is,  after  all,  a  technical  one ;  for  the 
insertion  of  words  showing  representative  capacity  imports  that 
the  contract  was  made  as  a  trustee ;  the  form  of  the  remedy  is 
affected,  but  not  the  primary  source  of  liability  in  the  real  bene^ 
ficiary.  And  on  all  such  contracts,  fairly  made,  the  guardian  is 
entitled  to  reimbursement  from  his  ward's  estate.  It  is  simply 
meant  that  the  person  with  whom  the  guardian  contracts  on  be- 
half of  his  ward  may  presume  a  sufficiency  of  assets.  In  other 
words,  the  guardian's  duty  is  to  bring  up  the  ward  suitably ;  and 
if  in  the  performance  of  his  duty  it  becomes  necessary  for  him 
to  enter  into  contracts,  they  impose  no  duty  on  the  ward,  but 
bind  the  guardian  personally  and  alone.  If  one  acting  in  a  trust 
capacity  could  claim  exemption  from  all  personal  liability,  on 
the  ground  that  there  was  none  of  the  ward's  property  left  in 
his  hands  for  payment,  he  might  abuse  his  privileges.  His 
knowledge  of  the  exact  state  of  the  trust  fund  and  his  power  of 
management  would  give  him  an  immense  advantage  over  the 
other  contracting  party.  Hence  the  propriety  of  the  rule  that 
guardians  are  personally  bound  on  their  contracts,  in  dealing 
with  others  on  the  ward's  behalf,  while  in  turn  they  get  a  recom- 
pense from  the  estate  by  charging  their  expenses  to  the  ward's 
account,  to  be  passed  upon  by  the  court ;  in  which  sense  of  a 
reimbursement  alone,  whether  in  law  or  equity,  can  it  be  said 
that  the  ward  is  liable,  since  the  guardian  can  put  no  contract 
obligations  upon  his  ward.  The  insertion  of  words  implying  a 
trust  becomes,  therefore,  essential  in  determining  whether  a  con- 
tract was  intentionally  made  by  the  guardian  on  his  own  personal 
account  If  the  guardian  contracts  a  debt  for  his  ward's  benefit, 
he  becomes,  in  this  sense,  personally  liable;  and  this,  even 
though  the  debt  be  for  necessaries,^    Where,  however,  the  guar- 

1  Fonter  v.  Faller,  6  Mass.  58.  for  terminating  it  properly.    In  Maee. 

<  Simms  v.  Norris,  5  Ala.  43 ;  Rol-  General  Hospital    v.    Fairbanks,    132 

line  V,  Marsh,  1S8  Mass.  166.    And  see  Mass.  414,   A.,  in  anticipation  of  be- 

iupra,  §§    337,  338,   as  to  the  ward's  ing  appointed  guardian  of  B.,  an  in- 

necessaries.    Sperry  v.  Fanning,  80  111.  sane  person,  promised  to  pay  an  asylnm 

371.     A  gnardian   should  take   heed  for  B.'s  board  and  snpplies.    It  was 

what  contract  he  makes,  and  provide  held  that  thongh   A.    resigned   after 
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dian'a  contract  with  the  creditor  shows  an  express  limitation  of 
his  liability,  by  mutual  assent,  to  the  assets  of  the  ward  in  the 
guardian's  hands,  it  would  appear  that  the  guardian  incurs  no 
personal  liability  beyond  such  assets,^  though  he  cannot  thereby 
bind  the  ward's  person  or  estate  absolutely.^ 

§  345.  Title  to  PromlMory  Notes,  fto.;  Promiae  not  Collateral. 
—  The  title  to  promissory  notes  made  payable  to  the  guardian 
is  prima  fade  in  him.  And  this  is  true  though  the  ward  come 
of  age  pending  a  suit  on  such  notes,  or  otherwise  the  guardian's 
authority  has  ceased.  Hence  he  may  maintain  suit,  unless  the 
defendant  can  show  that  it  has  been  transferred  to  the  successor, 
or  otherwise  disprove  title.*  The  guardian  may,  however,  in- 
dorse over  such  note  on  the  cessation  of  his  authority ;  in  which 
case  the  person  in  lawful  possession  should  sue..  He  may  thus 
assign  over  a  mortgage  note  after  the  ward's  majority  for  money 
due  the  ward,  and  give  the  assignee  full  power  to  collect,  where 
the  ward  interposes  no  valid  objection.*  So,  too,  he  may,  after 
his  ward's  death,  transfer  a  note  for  the  ward's  money,  payable 
to  the  ward  or  bearer,  to  a  third  person  for  collection.^  But  a 
note  which  evidences  a  debt  due  the  guardian  in  his  own  in- 
dividual capacity  is  not  properly  a  part  of  the  ward's  assets ; 
and  a  successor  in  the  trust  who  accepts  such  a  note  from  his 
predecessor  is  held  liable  as  for  a  breach  of  his  trust  where  the 
note  proves  uncollectible.^  If  the  guardian  settles  with  his 
ward  whatever  was  due  on  a  note  taken  by  him  he  may  enforce 
payment  for  his  own  benefit' 

The  promise  of  a  guardian  to  pay  his  ward's  debts  is  not  col- 
lateral, within  the  statute  of  frauds ;  and  therefore  it  need  not 
be  expressed  in  writing.®    And  where  a  guardian,  on  surrender- 

his  appoiDtment  and  a  new  gnardian         ^  HoUins  v.  Marsh,  128  Mass.  116; 

was  appointed,  A.'s  personal  liability  Reading  v,  Wilson,  38  N.  J.  Eq.  446. 
nnder  the  contract  had  not  been  ter-         '  Chambles  v.  Vick,  34  Miss.  109 ; 

minated.  If  a  gnardian  promises  to  pay  Fountain    v,  Anderson,   33    6a.  372  ; 

a  debt  of  his  ward,  he  will  become  per-  King  v.  Seals,  45  Ala.  415;  Gard  v. 

sonally  bound,  though  expressly  con-  Neff,  39  Ohio  St.  607. 
tracting  as  guardian ;  and  the  creditor's         *  Hippee  v.  Fond,  77  Iowa,  235. 
discharge  of  the  ward  is  sufficient  con-         *  Fletcher  v.  Fletcher,  29  Vt.  98. 
sideration.    Kingsbury  v.  Powers,  131         *  State  v.  Greensdale,  106  Ind.  364, 

lU.  182.  and  cases  cited. 

I  Speny  v.  Fanning,  80  lU.  871.  "^  Wright  v.  Robinson,  94  Ala.  479. 

^  Roche  V.  Chaplin,   1  Bailey,  419. 
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ing  his  trust,  transfers  to  his  successor  a  debt  due  the  ward»  this 
is  sufficient  consideration  to  support  the  promise  of  the  latter  to 
pay  the  former  guardian's  debt.^ 

§  346.  Quardian's  Bmployment  of  Agents.  —  Under  suitable 
circumstances  a  guardian  may  employ  attorneys-at-law  or  other 
agents,  and  charge  their  compensation  in  his  accounts.' 

§  347.  Changes  In  Charaoter  of  Ward's  Property ;  Sales,  Ex- 
changes, fto.  —  Conversions  —  that  is  to  say,  changes  made  in  the 
character  of  trust  property,  from  personal  into  real,  or  real  into 
personal  estate  —  are  never  favored,  especially  where  the  natural 
consequence  would  be  to  vary  rights  of  inheritance.  The  pre- 
vious sanction  of  chancery  should  always  be  sought ;  and  this 
is  only  given  under  strong  circumstances  of  propriety.  As  a 
rule  the  guardian  may  not  convert  his  ward's  personal  estate 
into  real  estate  without  the  previous  sanction  of  chancery,  nor 
may  the  vendor  enforce  a  lien.^  The  same  may  be  said  with 
less  force  of  exchanges  of  the  ward's  property.  Courts  are 
reluctant  to  disturb  the  property  of  those  who  are  only  tem- 
porarily disabled  from  assuming  full  control.  Sales  of  real 
estate  are  in  general  only  partial,  and  for  necessary  purposes. 
But  sales  and  exchanges  of  personal  estate  are  very  common. 
And  the  guardian  may  sell  personal  estate  for  the  purposes  of 
the  trust  without  a  previous  order  of  court,  provided  he  acts 
fairly  and  with  good  judgment ;  though  his  safer  course  is  to 
obtain  permission.  But  sales  of  the  real  estate  of  the  ward 
would  be  extremely  perilous,  if  not  absolutely  void,  unless 
previous  authority  had  been  obtained.  Undoubtedly,  they  could 
not  bind  the  ward  under  such  circumstances.  Nor  is  the  guar- 
dian permitted  to  sell  first  and  obtain  judicial  sanction  after- 
wards. Nor  to  contract  to  sell  at  his  own  instance.^  So  the 
guardian  must  not  buy  land  with  the  infant's  money  without 

1  French  r.  Thompson,  6  Vt.  54;  cf.  powers.    Taylor  v.  Bemiss.  110  U.  S. 

47  Ala.  329.  42.    That  an  employed  attorney  must 

3  Re  Flinn,  31  N.  J.  £q.  640 ;  suprOf  look  to  the  goardian  for  his  oompen- 

§  343.     A  natural  tutrix  of  minors,  sation,  see  5  Dem.  56. 

dnly  appointed,  is  bound  to  prosecute  '  Boiasean  r.  Boisseau,  79  Vju  73. 

a  legal  claim  on  their  behalf,  and  her  *  Thacker  v.  Henderson,  69  Barb. 

contract  with  counsel  concerning  com-  271;  next  chapter, 
pensation  for  service    is    within  her 
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the  direction  of  chancery.  And  having  obtained  permission  to 
do  so,  he  is  bound  to  exercise  good  faith  and  seek  his  ward's 
best  interests.^ 

But  a  practical  conversion  takes  place  where  the  guardian 
uses  the  trust  money  in  paying  off  the  ward's  mortgage  debts. 
He  is  bound  to  apply  rents  and  profits  in  keeping  down  the 
interest  on  such  encumbrances ;  nor  can  he,  in  general,  invest 
personal  estate  more  judiciously  than  in  freeing  the  land  from 
debt  altogether.'  An  order  of  court  is  not  necessary  in  such 
cases,  nor  for  judgment  debts,  but  it  would  be  required  for  dis- 
charging other  than  direct  encumbrances.^  So,  too,  a  guardian 
may  redeem  his  ward's  estate  from  foreclosure.^  The  statutes 
of  most  American  States  have  greatly  altered  the  law  on  the 
subject  of  conversions,  so  as  not  only  to  facilitate  the  sale  of 
real  estate  belonging  to  cestuis  que  trusty  but  to  enable  their 
fiduciaries,  under  judicial  authority,  to  make  specific  perform- 
ance of  contracts  and  to  release  vested  and  contingent  interests.^ 

Where,  at  the  time  the  court  orders  the  sale  or  purchase  of 
real  estate  by  the  guardian,  the  conversion  was  beneficial  to  the 
ward,  it  would  appear  that  the  guardian  is  not  made  liable  if 
such  conversion  afterwards  turns  out  injurious.^  But  whether  an 
order  of  court  would  protect  conduct  notoriously  imprudent,  as 
if  there  should  be  a  sudden  and  marked  decline  in  the  value  of 
the  land  from  some  cause  not  within  the  consideration  of  the 
court  at  the  time  of  issuing  the  order,  and  such  as  would  have 


^  Macphen.  Inf.  278  el  aeq. ;  2  Kent,  *  Palmes  t;.  Dauby,  Free,  in  Ch.  137 ; 

Com.  228-230,  and  notes ;   Story,  £q.  s.  o.  1  £q.  Ab.  261 ;  Waters  v,  Ebral, 

Jnris.  §  1357  ;  3  P.  Wms.  101 ;  Ex  parte  2  Vern.  606. 

Phillips,  19  Yes.  122 ;  Skelton  v,  Ordi-  «  Botham  v.  M'Intier,  19  Pick.  346; 

nary,  32  Ga.  266;  Ware  v.  Polhill,  11  Marvin    v.    Schilling,    12    Mich.   356. 

Yes.    278 ;    Holbrook    v.    Brooks,    33  But  see  Sheahan  v.  Wayne,  42  Mich. 

Conn.  347;  Hover's  Appeal,  11   Penn.  69. 

St.  36  ;  Woods  v.  Boots,  60  Mo.  546 ;  ^  See  next  chapter.    It  may  be  in- 

Ex  parte    Cmtchfield,  3    Yerg.    336 ;  cnmbent  npon  a  guardian  by  virtue  of 

Dorr,    Petitioner,    Walker,   Eq.    145  ;  his  trust  to  seU  land  or  foreclose,  under 

KendaU   r.  Miller,  9    Cal.    591.    See  a  mortgage  which  he  holds  as  an  in- 

Harris  v.  Harris,  6  Gill  &  Johns.  Ill  ;  vestment  for  his  ward,  in  which  case 

Davis's  Appeal,  60  Penn.  St.  118.  the  usaal  rules  of  trusteeship  apply. 

*  Macphers.  Inf.  285 ;  March  v.  Ben-  Taylor  v,  Hite,  61  Mo.  142. 

nett,  1  Yem.  428 ;  Jennings  v.  Looks,  >  Bonsall's  Case,  1  Rawle,  266. 
2  P.  Wms.  278. 
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been  sufficient  for  its  revocation,  and  the  guardian,  neverthe- 
less, goes  on  and  makes  the  sale  at  a  sacrifice,  may  well  be 
doubted."^ 

Where  a  guardian  purchases,  on  behalf  of  his  ward,  a  house 
and  lot  expressly  subject  to  a  mortgage,  he  becomes  personally 
liable  for  the  amount  of  the  unpaid  debt ;  even  though  he  had 
been  authorized  by  the  court  to  make  the  purchasa  But  the 
court  will  afford  him  relief  from  the  ward's  estate.'  In  an  Eng- 
lish  case,  where  a  guardian  borrowed  money  to  pay  off  encum^ 
brances  on  the  ward's  estate  and  promised  to  give  the  lender 
security,  but  died  before  doing  so,  the  court  refused  to  decree 
specific  performance ;  though  the  lender's  money  had  been  duly 
applied  for  that  purpose.^  Here,  however,  there  had  been  no 
written  contract* 

§  348.  Limit  of  Onardian's  Responsibility  in  Managenient.  — - 
It  is  a  general  principle  that  acts  done  by  a  guardian  without 
authority  will  be  protected  and  will  bind  the  infant,  if  they 
turn  out  eventually  beneficial  to  the  latter;  but  the  guardian 
does  such  acts  at  his  own  peril  The  transaction  will  perhaps 
avail  as  between  the  guardian  and  third  parties ;  but  the  infant, 
on  arriving  at  majority,  may  usually  disaffirm  it  altogether,  if 
not  manifestly  beneficial  in  the  court's  opinion,  and  require  the 
guardian  to  place  him  in  statu  qtiofi  This  risk  is  restricted, 
however,  to  unauthorized  as  well  as  prejudicial  acts;  for  no 
guardian  can  be  an  infallible  judge  of  what  is  beneficial  to  his 
ward ;  and  to  make  him  liable  in  ordinary  cases,  beyond  the 
limits  of  good  faith  and  a  sound  discretion,  would  be  intolerable. 
Hence,  as  judicial  control  becomes  relaxed,  the  guardian's  un* 
authorized  acts  may  fairly  be  considered  as  lesseuiug  in  number 
and  importance,  save  so  far  as  local  statutes  prescribe  the  rule, 
as  they  frequently  do.  Where  the  guardian  acts  under  judicial 
sanction,  what  he  does  in  good  faith  receives  strong  protection,^ 


1  See  Harding  v.  Lamed,  4  AUen,  for  land,  where  the  title  yerted  prior 

4S6.  to  the  gnardianship,  eee  McCall  v.  Flip- 

)  Woodward's  Appeal,  38  Penn.  St.  pin,  58  Tenn.  161. 
322 ;  Low  V.  Purd j,  2  LanB.  422.  *  Macphem.  Inf.  339 ;  infra,  §  385 

s  Hooper  t;.  Eyles,  2  Vem.  480.  «  See  McEUienj  v.  Mustek,  63  111 

^  As  to  applying  monej  in  payment  329. 
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and  even  without  a  j  adicial  sanction  he  may  do  many  acts  beneficial 
to  his  ward  in  their  scope.^  The  guardian  is  bound  for  ordinary 
diligence  if  compensated,  and  for  slight  diligence  at  all  events, 
on  the  usual  footing  of  a  bailee  of  property. 

It  is  to  be  observed,  however,  that  chancery  not  only  punishes 
corruption,  but  treats  with  suspicion  all  acts  and  circumsteuices 
evincing  a  disposition  on  the  guardian's  part  to  derive  undue 
advantage  from  his  position.  This  rule  is  applicable  to  trustees 
in  general  The  trust  should  be  managed  exclusively  in  the 
interest  of  the  cestui  que  trtist;  or,  in  case  of  guardianship,  for 
the  ward's  benefit.  The  guardian  cannot  reap  any  benefit  from 
the  use  of  the  ward's  money.  He  cannot  act  for  his  own  bene- 
fit in  any  contract  or  purchase  or  sale  as  to  the  subject  of  the 
trust.  If  he  purchases  in  his  character  as  guardian,  he  pre- 
sumptively uses  his  ward's  funds  for  that  purpose.  If  he 
settles  a  debt  upon  beneficial  terms,  or  purchases  it  at  a  dis- 
count, the  advantage  is  to  accrue  entirely  to  the  ward's  estate.' 
He  cannot  be  permitted  to  place  himself  in  an  attitude  of  hos- 
tility to  his  ward,  or  derive  any  benefit  from  the  latter's  loss.' 
Wherever  he  abuses  the  confidence  imposed  in  him,  he  will  be 
held  to  a  strict  accountability.^  Where  the  guardian  purchases 
for  himself  at  sales  of  his  ward's  property,  his  conduct  will  be 
closely  scrutinized.  But  where  no  fraud  appears,  and  the  sale 
appears  beneficial  to  the  ward,  the  more  reasonable  doctrine  is 
that  the  transaction  is  sustainable  in  equity,  subject  to  the 

^  Maclaj  V.  Equitable  Co.,  152  U.  S.         *  As  a  guardian  nmst  not  reap  nn- 

499 ;  Albert's  Appeal,  128  Fenn.  St.  due  benefit,  he  cannot  make  a  coUusive 

613 ;  144  Penn.  St.  293.  sale  or  improve  the  property  for  his 

*  White  V,  Parker,  8  Barb.  48 ;   2  own  benefit.    Lane  v.  Taylor,  40  Ind. 

Kent,  Com.  229 ;  Diettrich  r.  Heft,  5  495.    He  mnst    not   derive  profit  by 

Barr,  87 ;  Clowes  v.  Van  Antwerp,  4  setting  fictitioos   values,  bat  aoooont 

Barb.  416;    Lefevre    v,  Laraway,    22  according  to  true  valnations.     Titles 

Barb.  168;  Kennaird  v.  Adams,  11  B.  adverse  to  the  ward's  interest  cannot 

Monr.  102 ;  Sparhawk  v.  Alien,  1  Fos-  be  disposed  of  for  his  own  benefit  and 

ter  (N.  H.),  9 ;   Heard    v.  Daniel,  26  to  the  ward's  detriment.    Spelman  v. 

Miss.  451 ;  Jennings  v.  Kee,  5  Ind.  257 ;  Terry,  15  N.  T.  Sapr.  205.    If  the  gaar> 

in/ra,  c.  9.  dian  has  a  life  interest  in  land  of  which 

'  Mann  v.  McDonald,  10  Humph,  the  ward  is  seised  in  fee,  he  cannot 

275.    He  cannot  contract  with  himself  apply  to  the  ward  the  whole  cost  of  re- 

as  a  guardian,  so  as  to  force  his  ward  moving  an  encumbrance,  principal  and 

into  a  compromise  settlement  of  claims  interest.    Bourne  v.  May  bin,  3  Woods, 

with  his  other  creditors.    81  Tex.  104.  C.  C.  724. 
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ward's  subsequent  election,  on  reaching  majority,  to  disaffirm 
the  sale.  The  guardian,  mean\vhile,  takes  the  legal  title ;  more 
especially  if  the  sale  was  conducted  through  a  third  party,  who 
afterwards  conveyed  to  him.^ 

The  guardian  is  not  to  apply  property  exempt  from  attach- 
ment or  execution  in  satisfaction  of  his  ward's  debts.^  He  must 
not  mingle  his  own  funds  with  those  of  his  ward.  Where  there 
are  several  wards,  he  must  allot  to  each  his  due  share  of  expenses 
and  profits.  And  if  he  becomes  insolvent,  and  gives  the  bulk  of 
the  property  received  by  him  to  one,  and  little  or  nothing  to  the 
others,  equity  will  still  treat  the  property  as  belonging  to  the 
wards  in  their  proper  shares.^ 

So  far  as  the  guardian  acts  within  the  scope  of  his  powers  he 
is  bound  only  to  the  observance  of  fidelity,  and  such  diligence 
and  prudence  as  men  ordinarily  display  under  like  circumstances- 
And  in  absence  of  misconduct  his  acts  are  liberally  regarded  like 
those  of  any  trustee.  He  is  not  liable  for  investments  carefully 
made,  which  afterwards  prove  worthless ;  nor  where  he  deals 
with  failing  debtors  prudently  under  all  the  circumstances, 
though  good  security  be  not  available  and  a  loss  finally  occurs.^ 
Nor  is  he  responsible  for  funds  of  which  he  was  robbed  without 
his  fault.^  But  for  any  fraudulent  transaction  to  which  he  lends 
himself  he  must  suffer  the  consequences.^  And  if  by  his  negli- 
gence the  estate  has  suffered  loss,  he  must  make  good  the  defi- 
ciency.* What  acts  amount  to  fraud  or  culpable  negligence  will 
depend  upon  circumstances.  Ignorance  of  duty  is  equivalent  to 
misconduct,  where  the  ward's  interests  suffer  by  it®    And  a  sale 

1  Ex  parte  Lacey,  6  Ves.  625 ;  Le-  »  Case  of  Hampton,  17  S.  &  B.  144. 

fevre  •.  Larawaj,  22  Barb.  168 ;  Chor-  ♦  Barney  v.  Parsons,  54  Vt.  623 ;  88 

penning's  Appeal,  32  Penn.  St.  315;  N.  C.  164;  Lamar  v.  Micou,  112  U.  S. 

Hoskins   t;.  Wilson,  4    Dev.   &    Batt.  452 ;   §  353. 

243 ;  Blackmore  v.  Shelby,  8  Humph.  ^  Fnrman  v.  Coe,  1   Gaines's  Gas. 

439;    16    Lea,    732;    61    Miss.    766;  96;  Atkinson  v.  Whitehead,  66  N.  C. 

Hudson  V.  Helmes,  28  Ala.  585.    Bnt  296. 

see  Beal  v.  Harmon,  38  Mo.  435.    See  *  McGahan's  Appeal,  7  Barr,  56. 

in/ra,  c.  9.      In  Missouri,  under  the  ^  g  Kent,  Com.  230 ;  Glover  p.  Glo- 

Spanish  laws,  the  guardian  might  pur-  yer,  I  McMuU.  153;   Royer's  Appeal, 

chase  lands  of  his  ward  with  the  court's  1 1  Penn.  St.  36 ;  Wynn  v,  Benbury,  4 

permission.     M'Nair  v.  Hunt,  5  Mo.  Jones  £q.  395;  113N.  C.  103. 

300.  8  Nicholson's  Appeal,  20  Penn.  St. 

>  Puller  V.  Wing,  5  Shep.  222.  50. 
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of  the  ward's  rights  of  property  at  a  grossly  inadequate  price> 
upon  the  guardian's  own  responsibility,  may  be  afterwards  set 
aside  at  the  instance  of  the  ward.^  Unauthorized  acts  which 
turn  out  ill  for  the  ward  are  not  usually  protected.^ 

§  349.  The  Same  Subject.  — The  guardian  of  an  iiisane  adult 
ward  cannot  lawfully  continue  the  ward's  business,  so  as  to 
charge  it  with  losses  thereby  incurred.^  But  where  he  does  so 
beneficially,  the  ward,  by  acceptance  of  the  benefits  after  becom- 
ing 8ui  juris,  may  be  estopped  from  objecting  *  A  ward's  prop- 
erty should  not  be  subjected,  at  the  guardian's  instance,  to  the 
hazards  of  business,  nor  should  a  probate  court  confer  any  such 
authority* 

The  guardian's  responsibility  extends  only  to  such  property  of 
his  ward  as  is  accessible  to  him.  But  having  once  come  into 
possession,  or  gained  knowledge  of  his  right  of  possession,  it  is 
his  duty  to  account  for  the  property ;  for  the  law  then  imposes 
upon  him  a  prima  fade  liability.*  And  the  fact  that  money 
was  collected  in  another  State  beyond  his  jurisdiction  cannot 
affect  his  obligation  to  account ;  but  where  assets  never  reach 
his  hands  from  another  State  or  country,  the  question  is  whether 
he  used  such  diligence  in  attempting  to  collect  as  a  prudent  busi- 
ness man  would  usually  exercise  under  such  circumstances.^ 
When  one  assumes  the  office  of  guardian,  indebted  at  the  time 
to  his  ward,  the  indebtedness  becomes  assets  to  be  properly 
accounted  for.® 

Courts  of  equity  follow  the  ward's  property  whenever  wrong- 
fully disposed  of  or  appropriated  by  the  guardian ;  and  any  per- 
son in  whose  hands  it  is  found  will  be  held  as  trustee,  if  it  can 
be  shown  that  it  came  into  his  possession  with  notice  of  the 
trust®    The  guardian  himself  may  follow  his  ward's  property 

^  Leonard  v.  Barn  am,  34  W».  105.  HoweU    v.    Williamson,   14  Ala.  419  ; 

'  May  r.  Dnke,  61  Ala.  53;  McDiif-  Martin  u.  Stevens,  30  Miss.  159. 
fie  V.  Mclntyre,  11  S.  C.  551.  f  Harris  v.  Berry,  82  Ky.  137. 

*  Corcoran  v,  Allen,  1 1  R.  L  567.  ^  Thus,  where  be  becomes  guardian 

*  Hoyt  V,  Spragne,  103  U.  S.  Snpr.  upon  an  express  agreement  to  assume 
613.  aU  liabilities  of   bis  predecessor,  who 

*  Michael  v,  Locke,  80  Mo.  548.  had  converted  the  ward's  estate.  Mar- 
And    see    Bush  v.  Bnsh,  33  Kan.  556 ;  tin  v.  Davis,  80  Wis.  376. 

Carter  v.  Lipsey,  70  Ga.  417.  *  Carpenter  v.  McBride,  3  Fla.  292. 

«  Bethoue    v.    Green,  27   Ga.    56  ;    See  McCall  v.  Flippin,  58  Tenn.  161. 
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wherever  he  can  find  it^  whether  into  the  hands  of  a  former 
guardian  or  such  guardian's  transferee.'^  And  legacies  charged 
on  land  and  payable  to  the  ward  on  reaching  majority,  though 
paid  meanwhile  to  his  guardian,  remain  a  lien  on  the  land  until 
actually  reoeived  by  the  ward.'  Innocent  third  parties  for  value 
are  not  affected  by  the  guardian's  fraud ;  and  the  usual  barrier 
applies  as  to  negotiable  securities.^  But  in  general,  where  third 
parties  neglect  to  make  reasonable  inquiries  as  to  facts  which 
ought  to  have  raised  suspicion  in  their  minds,  they  may  have 
to  suffer  for  their  own  imprudence.* 

§  350.  Management  of  Ward's  Real  Estate  in  Detaa  —  The 
guardian  has  the  management  and  control  of  his  ward's  real 
estate  so  long  as  his  general  authority  lasts.  It  is  his  duty  to 
collect  the  rents  for  the  benefit  of  his  ward,  in  which  connection 
he  may^  according  to  custom,  employ  a  real-estate  agent  or  col- 
lector.^ He  may  avow  for  damage  ftasant^  sue  for  non-payment 
of  rent,  and  bring  trespass  and  ejectment  in  his  own  name.  This 
was  the  common-law  rule  as  to  guardians  in  socage,  and  it  still 
applies  to  testamentary,  chancery,  and  perhaps  to  probate  guar«> 
dians.  The  recognized  principle  is  that  such  guardians  have  an 
authority  coupled  with  an  interest,  and  not  a  bare  authority.* 
A  guardian  makes  himself  personally  liable  where  he  permits 
others  to  negligently  collect  the  rents,  or  occupies  the  premises 
himself,  or  suffers  the  premises  to  remain  unoccupied,  or  wilfully 
or  carelessly  permits  others  to  occupy  them  to  the  ward's  detri- 
ment ;  ^  and  in  the  exercise  of  ordinary  ];>usines8  discretion  and 
subject  to  the  usual  rules  of  agency  he  is  liable  for  his  ward's 
rents  which  were  or  should  have  been  collected.® 

^  Fox  V.  Kerper,  51  Ind.  148.  v.  Shepherd,  3  Md.  Ch.  306.    Bat  Bach 

^  Cato  V.  Gentry,  28  Gki.  327.  suits  caanot  in  Illinois  be  boaght  hy  a 

*  See  Gnm  v,  Swearingen,  69  Mo.  probate  or  statate  guardian,  and  an- 
653 ;  2  Schouler,  Pers.  Prop.  23.  der  local  statutes  diCFerent  rules  apply. 

*  Gale  p.  Wells,  12  Barb.  84;  Hun-  Mailer  w.  Benner,  69  m.  108 ;  WaUis 
ter  V.  Lawrence,  11  Gratt.  Ill  j  Bevis  r.  Bardwell,  126  Mass.  366. 

t;.  Heflin,  63  Ind.  129.  '  Wills's  Appeal,  22  Penn.  St.  325  ; 

•  Re  Flinn,  31  N.  J.  Eq.  64a  Clark  v.  Bumside,  15  111.  62 ;  Hughes's 

•  Shaw  V,  Shaw,  Vem.  &  Scriv.  607;  Appeal,  53  Penn.  St.  500;  Spelman  v. 
Bacon  ».  Taylor,  Kirby,  368 ;  2  Kent,  Terry,  74  N.  Y.  448. 

Com.  228;  Torry  »,  Black,  68  N.  Y.  »  Peale  ».  Thurman,  77  Va.  753  ;  113 
185 ;  Pond  i'.  Curtiss,  7  Wend.  45 ;  Huff  N.  C.  103.  He  cannot  give  the  child's 
V.  Walker,  1  Cart.  193.  And  see  O'Han    rents  or  use  and   occapadou  without 
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The  guardian  may  also  lease  his  ward's  landa  But  his  demise 
cannot  last  for  a  longer  period  than  the  law  allows  for  the  con- 
tinuance of  his  trust.  And  it  will  determine  upon  the  waixl's 
death  in  any  event.  A  lease  made  by  a  guardian,  extending  be- 
yond the  minority  of  his  ward,  was  once  considered  void ;  but 
the  modern  rule  treats  such  leases  as  void  only  for  the  excess  at 
the  election  of 'the  ward.^  The  same  principles  apply  to  guai* 
dians  of  insane  persons  and  spendthrifts.  And  the  rule  embraces 
assignments  of  the  ward's  leases.^  The  guardian  must  not  lease 
imprudently,  nor  so  as  to  sacrifice  his  ward's  interests  for  the 
benefit  of  othei^s.^  The  father,  as  natural  guardian,  cannot  lease 
the  land  of  his  child ;  nor  can  the  mother ;  nor  can  any  mere 
custodian  of  the  person.^  So,  too,  guardians  may  take  premises 
on  leasa  And  though  the  words  "  A.  and  B.,  guardians  "  of  cer* 
tai!i  minors,  are  used  in  a  lease,  the  guardians  are  personally 
bound  to  the  lessor  to  pay  the  rent^  The  guardian's  power  to 
lease  extends  only  to  usufruct,  and  not  to  exhaustion  of  the 

Where  a  guardian  cultivates  his  ward's  farm  instead  of  letting 
it  out,  he  is  bound  to  cultivate  as  a  prudent  farmer  would  his 
own  land  ;  otherwise  the  loss  by  depreciation  of  the  property  in 
value  must  be  made  good  by  him.^  And  for  losses  occurring 
through  his  bad  management  of  his  ward's  real  estate,  he  can- 
not expect  to  be  recompensed.^    In  the  exercise  of  due  prudence 

consideration  even  to  the  child's  parent.  See    Dmrj   v.  Conner,   1   Har.  &  G. 

Cheney  v.  Roodhoose,  135  111.  257;   76  220. 

Han,  186.  ^  Hannen  v.  Ewalt,  18  Penn.  St  9. 

1  Bac.  Abr.  Leases,  I. ;  2  Kent,  Com.  See  Snook  v.  Sutton,  5  Halst.  133. 
228  ;  1  Washb.  Real  Prop.  307  ;  Rex         '  Thns,  a  guardian  cannot  lease  oil 

V.  Oakley,  10  East,  494;    Putnam   v,  or  mineral  lands  for   the  purpose  of 

Ritchie,  6  Paige,  390 ;  Field  v.  Schief-  working  out  the  product.    Stoughton's 

felin,  7   Johns.   Ch.    150 ;    People    v.  Appeal,  88  Penn.  St.  198. 
IngersoU,  20  Hun,  316  ;   Richardson  v.         •  WUlis  v.  Fox,  25  Wis.  646. 
Richardson,  49  Mo.  29.     See    statute         ^  Harding  v.  Lamed,  4  Allen,  426. 

restriction  in  MuUer  v.  Benner,  69  III.  The  approTal  of  the  probate  court  is 

108;  58  Iowa,  308  ;  90  Ky.  600.  not,  in  lUinois,  essential  to  the  validity 

'  Ross  V.  GiU,  4  Call,  250.  of  the  guardian's  lease ;  unless  so  dis- 

'  Knothe  v.  Kaiser,  5  Thomp.  &  C.  4 ;  approved,  the  lease  is  good.    Field  v, 

Thackray's  Appeal,  75  Penn.  St.  132.  Herrick,  101  111.  1 10.    Cf.  58  Iowa,  308. 

*  Anderson  v.  Darby,  1  N.  &  McC.  In  some  States  leases  are  limited  at  all 

369  ;    Magrnder   v.    Peter,   4  Gill  &  events  to  seven  years,  or  other  stated 

Johns.  323  ;  Ross  v.  Cobb,  9  Terg.  463.  period. 
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he  may  let  out  his  ward's  lands  for  raising  a  crop  on  shares.^ 
Or  he  may  carry  on  the  farm  as  guardian  when  he  can  do  so 
with  fair  regard  for  the  ward's  benefit,  and  claim  allowance 
accordingly  for  his  reasonable  outlay.^  If  he  occupy  the  premises 
personally,  he  should  account  for  rent^ 

The  guardian  may  grant  an  easement  in  his  ward's  lands; 
but  it  is  of  no  avail  beyond  the  limit  of  his  guardianship.*  He 
may  authorize  the  cutting  of  standing  timber,  and  allow  others 
to  carry  it  away,^  though  not  so  as  to  authoiize  a  waste  of  the 
corpus?  But  his  license  should  be  given  in  all  cases  for  his 
ward's  benefit,  and  so  with  the  receipt  of  damages  for  another^s 
trespass^  And  if  trees  are  cut  and  carried  away  by  his  permis- 
sion, so  that  trespass  cannot  be  maintained,  he  must  make  com- 
pensation to  the  wanL^  A  guardian  having  the  means  should 
with  due  prudence  insure  buildings,  pay  taxes  and  assessmiebts 
on  his  ward's  lands,  and  keep  the  premises  in  tenantable 
condition.® 

Guardians  may  assign  dower.  And  it  seems  that  the  guar- 
dian's assignment  will  bind  the  heir,  although  Blackstone  and 
Fitzherbert  state  the  law  otherwise.^*^  The  deed  of  a  married 
woman,  guardian  of  infants,  in  such  capacity,  does  not  convey 
her  right  of  dower.^^  Guardians  may  also  institute  proceedings 
for  partition.  Such  proceedings,  in  England,  should  be  by  bill 
in  equity.^    In  this  country  the  subject  is  commonly  regulated 

1  Weldon  v.  Little,  53  Mich.  1.  v.  Boardman,  1  Vt.  367  ;  Bond  v.  Lock- 

s  Remington  v.  Field,  16  B.  I.  509.  wood,  33  111.  212. 

»  34  Hun,  542.  •  Tony  v.  Black,  58  N.  T.  185. 

*  WatkinB  v.  Peck,  13  N.  H.  360 ;  ^  /6. 

Johnson  v.  Carter,  16  Mass.  443.    Un-  ®  Tnus  i;.  Old,  6  Rand.  5.56. 

der  Ohio  statutes,  a  guardian  cannot  *  For  loss  imprudently  caused  bj  a 

grant  a  right  of  way  through    land  tax  sale  the  guardian  is  liable,  unless 

owned  by  his  .wards  without  authority  the  ward  become  of  age  before  the  sale, 

from  the  probate  court.    State  v.  Ham-  Shurtleff  v.  Rile,  140  Mass.  2f3.    See 

ilton  County,  39  Ohio  St.  58.    And  see  61  Iowa,  375. 

Indiana  R.  r.  Brittingham,  98  Ind.  294.  ^^  2  Bl.  Com.  136 ;  Fitzh.  N.  B.  348 ; 

As  to  his  authority  acting  under  orders  1  Waahb.  Real  Prop.  226 ;   Jones  v. 

of  a  competent  court  to  dedicate  lands  Brewer,  1  Pick.  314 ;  Young  v,  TarbeU, 

to  the  public  for  streets,  &c,  see  Indian-  37  Me.  509 ;  Curtis  v.  Hobart,  41  Me. 

apolis  V,  Kingsbury,  1 01  Ind.  200.    He  230 ;  Boyers  v,  Newbanks,  2  Ind.  388 ; 

cannot   waive    his    ward's   homestead  Clark  v.  Bumside,  15  111.  62. 

rights.    64  Iowa,  467.  ^^  Jones  v,  HoUopeter,  10  S.  &.  R.  326. 

&  Fonbl.  £q.  Tr.  82,  n. ;  Thompson  ^^  Macphers.  Inf.  340. 
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by  statute.  A  guardian  may  purchase  for  his  ward,  who  is  one 
of  the  heirs,  such  portion  of  an  estate  as  the  other  heirs  refused 
to  take  on  partition,  and  the  court  ordered  to  be  sold.^ 

§351.  The  Same  Snbject.  —  From  what  has  been  already 
said,  it  appears  clear  that  the  guardian  may  execute  all  the 
deeds  and  other  writings  necessary  to  the  fulfilment  of  his  trust. 
But  such  instruments  should  be  signed  in  the  name  of  his 
ward.^  On  the  same  principle  that  agents  and  trustees  are 
personally  bound  when  they  exceed  their  authority,  a  guar- 
dian makes  himself  personally  liable  for  stipulations  which 
he  has  no  right  to  insert  in  a  deed,  and  for  authorized  cove- 
nants, so  b£ully  worded  that  they  fail  to  bind  the  ward's  es- 
tate ;  but  not,  it  would  appear,  for  implied  covenants  merely.* 
Where  a  married  woman  has  executed  a  deed  as  guardian,  it 
would  seem,  on  principle,  that  the  joinder  of  her  husband  is 
unnecessary.* 

It  is  the  guardian's  duty  to  keep  the  ward's  premises  in 
repair,  and  he  may  use  cash  in  his  hands  for  that  purpose 
within  reasonable  limits.^  But  as  our  next  chapter  will  show, 
his  power  at  common  law  over  the  ward's  real  estate  is  closely 
circumscribed,  and  he  cannot  build  or  make  expensive  perma- 
nent improvements  without  a  previous  order  from  a  court  of 
equity,  which  is  in  the  absence  of  statute  to  be  construed  strictly.® 
And  where  he  advances  money  for  such  purposes,  without 
first  obtaining  an  order,  it  would  appear  that  he  is  without  a 
remedy.'  But  the  court  will  sometimes  protect  such  expen- 
ditures, on  the  ground  that  the  ward  has  received  a  benefit 
thereby  ;  *  and  this  seems  the  more  reasonable  doctrine,  though 
not  clearly  recognized  in  this  country  aside  from  express  legis- 

1  Bowman's  Appeal,  .3  Watte.  369.  •  Payne  p.  Stone,  7  S.  &  M.  367 ; 

s  Hunter  v.  Dashwood,  2  £dw.  Ch.  MiUer*8  Estate,  1  Fenn.  St.  3S6.    And 

415.  see  FoweU  v.  North,  3  Ind.  392;  Lane 

»  Whiting  V,  Dewey,  15  Pick.  428 ;  t;.  Taylor,  40  Ind.  495. 

Webster  r.  Conley,  46  m.  13.  f  Hassard  v.   Rowe,   11   Barb.  22; 

*  Palmer  r.  Oakley,  2  Doug.  433.  Bellinger  v.  Shafer,  2  Sandf.  Ch.  293. 

An  infant's  guardian  may  accept  deliv-  »  See  Macphers.   Inf.  295  ;    1    Atk. 

ery  of  a  deed  of   conveyance  to  his  489 ;  Hood  v.  Bridport,  1 1  E.  L.  &  Eq. 

ward.    Barney  ».  Seeley,  38  Wis.  381.  271 ;  Jackson  v.  Jackson,  1  Gratt.  143 ; 

^  See  Bobinson  v.  Hersey,  60  Me.  90  Ky.  600. 
225. 
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lation.^  Authority  granted  to  expend  a  certain  sum  for  this  pur- 
pose is  held  no  authority  to  exceed  that  sum,  though  it  should 
prove  inadequate  ;^  but  a  liberal  decree  under  a  liberal  statute  is 
construed  otherwise.^  Nor  has  the  builder  any  lien  upon  the 
\vard's  real  estate  for  such  excess>  A  guardian's  stipulation,  in 
his  lease  of  the  ward's  lands,  to  pay  for  improvements,  will  not 
bind  the  ward.*  Nor  can  a  guardian's  joinder  in  highway  peti- 
tions or  other  illegal  acts.^ 

Stock  and  farming  utensils  on  the  ward's  farm  bxq  prima  facie 
the  ward's  property,  as  against  a  guardian  who  has  carried  on  the 
farm  in  person.^  But  this  does  not  exempt  from  attachment 
property  of  the  guardian  which  he  purchases  and  places  upon  the 
ward's  lands  ;  for  the  question  of  title  is  always  open  to  proof.® 

The  guardian's  power  to  borrow  money  on  a  mortgage  of  his 
ward's  lands,  and  to  create  liens  upon  it  generally,  is  regarded 
with  very  little  favor.  He  could  hardly  make  the  mortgage 
operate  beyond  the  minority  of  his  ward,  at  any  rate,  if  the 
ward,  on  reaching  majority,  elected  to  disaffirm  it ;  and  his  only 
safe  course  would  be  to  secure  the  previous  permission  of  the 
court ;  which  American  statutes  in  these  days  generally  permit 
to  be  done  on  special  proceedings.^ 

§  352.  Management  of  the  Ward's  Fenonal  Property  in 
Detail.  —  As  to  personal  property,  one  of  the  first  duties  of  all 


1  Cheney  v.  Roodhonse,  135  m.  257,  next  section.    Where  a  statute  reqnires 

recognizes  this  doctrine.  (as  in  case  of  a  land  warrant)  a  particn- 

'^  Snodgrass's  Appeal,  87  Penn.  St.  lar  aathoritj-  to  be  obtained  for  a  trans- 

877.  fer  of  land,  one  who  purchases  withoat 

"  May  V.  Skinner,  149  Mass.  875.  ascertaining  that  it  has  been  panned 

*  Gny  V.  Dn  Uprey,  16  Cal.  195.  acts  at  his  peril.    Mack  o.  Brammer,  2S 
^  Barrett  v.  Cocke,  12  Heisk.  566.  Ohio  St.  508.    The  Illinois  constitution 

*  84  Mich.  128;  145  111.  658.  As  to  and  statutes  confer  large  powers  on  the 
mechanic's  lien,  see  96  Cal.  484.  county  courts  as  to  granting  leaye  to 

'  Tenney  o.  Eyans,  1 1  N.  H.  346.  mortgage,  and  a  mortgage  may  be  an- 

B  Ih. ;  14  N.  H.  343.  thorized  to  secure  a  loan  obtained  in 

*  Merritt  v,  Simpson,  41  Bl.  891 ;  order  to  make  improvements  on  the 
Lovelace  v.  Smith,  39  Ga.  ISO ;  Wood  ward's  land.  Mortgage  Co.  v.  Sperry, 
V.  Truax,  39  Mich.  628;  Edwards  v.  138  U.  S.  313.  Of.  11  Oreg.  58.  One 
Taliafero,  34  Mich.  13.  And  see  next  who  lends  money  to  a  guardian  who  is 
chapter.  Power  to  seU  and  convey  authorized  by  the  court  to  borrow  for 
under  a  trust  does  not  include  power  to  the  purpose  of  removing  liens  may  r»> 
mortgage.  Tyson  v.  Latrobe,  42  Md.  cover  the  amount  from  the  ward's  6B- 
325.    As  to  assigning  a  mortgage,  see  tate.    Ray  v,  McGinniss,  81  Ind.  451. 
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trustees  is  to  plaoe  the  property  in  a  state  of  security.  Guar- 
dians in  this  respect  are  treated  on  the  same  footing  as  other 
trustees.  Chases  in  action  should  be  reduced  to  possession  with* 
out  unnecessary  delay  ;^  to  which  we  should  add,  however, 
that  incorporeal  personalty  of  various  kinds  serves  in  modem 
times  for  a  long-continued  investment.  All  claims  should  be 
collected  as  prudence  may  require,  concerning  which  the  guarr 
dian  has  been  put  upon  inquiry.^  Money  temporarily  in  the 
guardian's  hands  should  be  deposited  in  some  responsible  bank 
of  good  repute.  But  wherever  placed  and  however  invested, 
the  trust  funds  should  be  separated,  by  distinguishing  marks, 
from  his  private  property;  exceptions  occurring,  however,  in 
some  cases  of  a  temporary  deposit ;  as  for  instance  where  the 
money  is  left  in  one's  iron  safe  with  his  private  valuable  papers 
for  no  unreasonable  length  of  time  and  under  circumstances 
imputing  to  him  no  want  of  ordinary  pnidence  and  diligence, 
either  in  placing  and  keeping  it  there  in  that  condition,  or  in 
pursuing  the  thief  who  took  it  out  Otherwise,  he  would  be 
personally  liable  for  loss.  Hence,  if  a  guardian  deposits  money 
of  the  ward  in  the  bank  to  his  own  account,  or  takes  a  certificate 
of  deposit  simply  to  himself,  and  the  bank  afterwards  fails,  he 
must  suffer  the  consequences ;  ^  though  it  is  otherwise,  where 
he  deposits  there  not  imprudently  or  dishonestly  in  his  trust 
capacity.*  So,  if  he  purchases  stock  or  takes  a  promissory  note 
in  his  own  name,  it  will  be  treated  as  his  own ;  but  not,  neces- 
sarily, to  the  ward's  prejudice,  for  it  might  otherwise  be  clearly 

1  See  Hill,  Tnuteea,  447,  and  cases  ney  in  good  standing,  who  ooUects  and 
cited ;  Caffrej  v.  Darbj,  6  Yes.  488 ;  embezzles  the  money,  he  is  not  respon- 
PoweU  V,  Eyans,  5  Yes.  839  ;  Lewson  sible  for  the  loss,  if  using  common  pm- 
V,  Copeland,  2  Bro.  C.  C.  156 ;  Tebbs  v.  dence  nnder  the  circumstances.  Land- 
Carpenter,  1  Madd.  298;  Canej  v,  messer's  Appeal,  126  Penn.  St.  115. 
Bond,  6  Beay.  486.  So  as  to  infant  >  Wren  v,  Kirton,  11  Yes.  377; 
husband  or  wife.  Ware  v.  Ware,  28  Fletcher  v.  Walker,  3  Madd.  73;  Mc* 
Gratt.  670;  Shanks  r.  Edmondson,  28  Donnellr.  Harding,  7  Sim.  178;  Routh 
Gratt.  804.  v.  Howell,  3  Yes.  565;  Matthews  v. 

^  The  guardian  of  a  soldier's  heir  Brise,  6  Beav.  239 ;  Atkinson  v.  White- 
should  ascertain  as  to  his  pension  and  head,  66  N.  C.  296.  As  to  a  certificate 
bounty  rights,  and  pursue  claims  ao-  of  deposit,  see  Booth  v.  Wilkinson,  78 
cordinglj.    Clodfelter  v.  Bost,  70  N.  C.  Wis.  652. 

733.    Where  the  guardian  puts  a  claim  ^  Post's  Estate,  Myrick's  Prob.  230 ; 

for  coUection  into  the  hands  of  an  attor-  Law's  Estate,  144  Penn.  St.  499. 
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ideutified  and  traced  as  the  ward's  property.*  And  it  would 
appear  that  be  is  not  permitted  in  such  cases  to  show  by  other 
evidence  an  intent  to  charge  his  ward;  for  the  act  itself  is 
conclusive  against  him.^ 

The  guardian  may  receive  money  secured  to  the  ward  by 
mortgage,  and  discharge  the  mortgage,  before,  at,  or  after  ma- 
turity, in  the  exercise  of  due  prudence  and  foresight ;  *  and  so, 
too,  he  may  extend  or  renew  a  mortgage  note  or  other  note  on 
fair  terms ;  ^  and  on  a  breach  may  sell.^  It  would  appear,  too, 
that,  in  the  absence  of  any  statute  limiting  his  powers,  he 
has,  as  incidental  to  his  office  and  duties,  the  power  to  seU,  in 
the  exercise  of  sound  business  discretion,  his  ward's  personal 
property,  except,  perhaps,'  as  to  peculiar  incorporeal  kinds.^ 
Formal  acts  in  beneficial  chattel  transactions  for  his  ward  do 
not  require  a  judicial  order.^  A  guardian  has  a  right  to  the 
custody  of  his  ward's  personal  property  an4  may  maintain  a 
suit  against  others  for  its  possession.^ 

In  collecting  outstanding  debts  or  prosecuting  claims  a  rear 
sonable  time  is  to  be  allowed  the  guardian.     Ordinaiy  prudence 

1  Jenkins  v.  Walter,  S  Gill  &  Johns,  bond  npon  personal  security  or  without 

218;  White  v.  Parker,  8    Barb.    48;  security.    See  preceding  section ;  Mack 

Knowlton  v.  Bradley,  17  N.  H.  458;  o.  Brammer,  28  Ohio  St.  508.    General 

Brown  t;.  Dunham,  1 1  Gray,  42 ;  Beas-  guardians  do  not   represent  their  in- 

ley  V.  Watson,  41  Ala.  234.  fant  wards  in  foreclosure  proceedings. 

3  Brisbane  v.  Bank,  4  Watts,  92 ;  Bheahan  v,  Wayne,  42  Mich.  69. 

Stanley's  Appeal,  8  Barr,  431 .  Stock  and  its  transfer  follow  peculiar 

*  Chapman  v,  Tibbits,  33  N.  Y.  289 ;  rules.  Shares  of  stock  standing  in  the 
Smith  V.  Dibrell,  31  Tex.  239.  The  name  of  "  A.  B.  guardian  "  cannot  be 
debtor  is  discharged,  though  the  guar-  sold  so  as  to  compel  the  company  to 
dian  squander  the  proceeds.  35  La.  recognize  the  transferee,  without  order 
Ann.  310.  Mortgaged  land  may  be  re-  of  the  court.  De  la  Montagnie  v. 
deemed  from  a  tax  sale.    57  Iowa,  545.  Union  Ins.  Co.,  42  Cal.  290. 

*  Willick  V,  Taggart,  17  Hun,  511.  A  guardian's  sale  of  cotton  on  credit, 
^  Taylor  v.  Hite,  61  Mo.  142.                taking  the  purchaser's  note  without  se- 

*  See  Wallace  v.  Holmes,  9  Blatchf.  curity  according  to  bnsiness  usage,  does 
67;  supra,  Humphrey  v.  Buisson,  19  not  necessarily  render  the  guudian 
Minn.  221.  A  guardian  cannot,  in  South  liable  if  such  purchaser  turn  out  insol- 
Carolina,  sell  and  assign  his  ward's  bond  vent.  State  v.  Morrison,  68  N.  C.  162. 
and  mortgage  of  real  estate  without  <  Thus  he  may  discharge  a  tontine 
judicial  sanction.  McDuffle  v,  Mcln-  life  insurance  policy  upon  receiving  its 
tyre,  11  S.  C  551.  Aliter,  probably,  in  actual  surrender  viUue  when  the  proper 
many  States;  though  the  right  to  assign  period  arrives.  Maday  v.  Equitable 
real  estate  security  is  more  doubtful  Co.,  152  U.  S.  499. 

than  that  of  assigning  a  simple  note  or        "  Bomff  v.  Stipp,  126  Ind.  32. 
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and  diligence  is  the  rule ;  and  for  culpable^  negligence  subjecting 
the  estate  of  his  ward  to  loss  he  may  make  himself  personally 
liable,  even  though  the  demand  be  against  a  person  residing  in 
another  State.^  He  is  not  to  sue  in  all  cases  where  ordinary 
modes  of  collection  fail;  for  the  expenses  of  litigation  are  to 
be  weighed  against  the  chances  of  realizing  a  benefit^  What  is 
a  reasonable  time  will  depend  upon  circumstances.  It  is  his 
duty  to  contest  all  improper  claims,  though  presented  by  the 
surviving  parent^  Nor  can  he  with  safety  permit  the  admin- 
istrator of  the  estate  of  his  ward's  father  to  control  property 
of  which  he  is  the  legal  cnstodiam.  And  he  must  hold  an 
administrator  to  account  in  all  cases.^  If  a  guardian  takes 
notes  of  third  persons  in  payment  of  an  indebtedness  to  his 
ward,  and  afterwards  received  the  money  upon  the  notes  and 
appropriates  the  money  as  guardian,  the  payment  by  the  debtor 
is  sufficient.^  In  the  exercise  of  prudence  and  good  faith  a 
guardian  may,  to  save  the  ward  from  lt>83,  accept  property,  real 
or  personal,  in  settlement  of  tibe  latter's  debt  or  claim.^  Kor  is 
he  personally  liable,  in  every  case,  on  a  note  received  by  him 
with  other  assets,  which  turns  out  afterwards  to  be  worthless,  on 
the  ground  that  it  might  have  been  collected  when  transferred 
to  him ;  for  a  guardian's  liability  has  its  reasonable  limits ;  the 
question  is  one  of  ordinary  prudence  and  good  faith.^  And 
money  paid  to  a  guardian  by  mistake  cannot  be  recovered  again, 
if  he  has  paid  it  out  before  receiving  notice  of  the  mistake.® 
Where  a  note  or  debt  is  lawfully  due  from  a  solvent  party,  the 
guardian  may  be  held  accountable  for  the  whole  if  he  settles 
for  less  than  the  full  face  amount^  And  where  the  party  is 
insolvent  and  the  guardian  loses  the  chance  of  gaining  some 
dividend  on  the  claim  by  his  supine  negligence,  he  is  also 
answerable.^^ 


1  Potter  0.  Hiscox,  30  Coiin.  508.  ^  Stem's   Appeal,    5    Whart.    47S ; 

>  §  343.  Waring  t;.  Darnall,  10  GiU  &  Johns. 

»  Ex  parte  Guernsey,  21  lU.  443.  127 ;  Love  p.  Logan,  69  N.  C.  70. 

«  Wills's  Appeal,  22  Penn.  St.  325;  >  Masseyv.  Massey,  2  HiU,  Ch.  492. 

Clark  V.  Tompkins,  1  S.  C.  ir.  8.  119;  *  Darby  v.  Stribling,  22  S.  C.  243. 

113N.  C.  103;  148  Mass.  434.  ^^  Webber's  Estate,  133   Penn.'  St. 

*  Jones  V.  Jones,  20  Iowa,  388.  338. 

'  Mason  v.  Bachanan,  62  Ala.  110. 
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§  352  a.  "Wliether  the  Guardian  oan  Bind  by  Pledge,  &o. — 

In  New  Hampshire  it  is  held  that  a  guardian  has  no  common- 
law  authority  to  bind  his  ward  or  the  trust  fund  by  a  pledge 
of  the  waixl*s  property.  A  guardian  who  signs  a  note  as 
guardian  simply  binds  himself  personally;  and  one  who 
takes  in  pledge  from  a  guardian  a  note  payable  to  the 
order  of  the  guardian,  has  not  even  an  innocent  holdei^s 
protection.^ 

§  353.  Investment  of  Ward's  Funds.  —  Like  all  other  trustees, 
the  guardian  is  bound  to  make  his  ward's  funds  productive. 
He  should  see  that  the  capital  which  comes  to  his  hands  is 
well  secured;  procure  a  change  of  securities  whenever  neces- 
sary ;  and  invest  surplus  moneys  where  they  may  draw  interest. 
For  funds  accruing  during  the  continuance  of  his  trust  he  is 
allowed  a  reasonable  time  for  making  his  investment,  usually 
limited  to  six  months,  though  in  some  cases  a  year  is  allowed, 
and  in  others  only  three  months ;  and  he  cannot  sufiPer  the 
ward's  money  to  remain  longer  idle.'  But  he  may  keep  a  suit- 
able surplus  on  hand  for  current  and  contingent  expenses ;  also 
sums  too  small  to  be  wisely  invested.^  And  family  relics  and 
ornaments,  household  furniture  and  farm  stock,  are  generally 
exempted  from  the  rule  of  investment. 

The  investment  of  the  trust  funds  is  therefore  one  of  the  most 
important  duties  of  a  guardian,  both  as  respects  the  interests  of 
his  ward  and  his  own  security.  Testamentary  guardians,  like 
trustees  under  deeds  of  trust,  should  follow  the  direction  of  the 
testator  in  making  investments ;  and  for  losses  arising  from  such 
course  they  are  not  responsible.  But  their  powers  are  to  be 
construed  strictly ;  and  where  the  will  is  silent  or  the  directions 
are  in  general  terms,  or  manifestly  improper,  chancery  rules  of 


1  Hardy  p.  Bank,  61  N.  H.  34,  and  of  inflrmitj,  and  as  to  pledge  in  general, 

cases  cited.    Statutes  generaUj  indicate  see  Schonler,  Bailm.  Part  IV.  c.  4. 
how  the  gnardian    maj  raise  monej         ^  Worrell's  Appeal,  23  Penn.  St.  44 ; 

which  he  needs.    In  this  case  the  g^iar-  White  r.  Parker,  8  Barb.  48 ;  Karr  v, 

dian's  successor  was  allowed  to  recover  Karr,  6  Dana,  3 ;  Pettns  r.  Sntton,  10 

the  notes  pledged  bj  a  biU  in  equity.  Rich.  Eq.  356 ;  Owen  o.  Peebles,  42 

But  as  to  the  pledge  of  negotiable  in-  Ala.  338 ;  infra,  §  354. 
Btruments  not  overdue  to  one  who  ad-        '  Baker  v.  Richards,  8  S.  &  R.  12; 

vances  in  good  faith,  and  without  notice  Knowlton  v,  Bradley,  17  N.  H.  458. 
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investment  must  prevail.^  We  have  already  observed  that  con- 
versions are  not  favored ;  that  is,  the  investment  of  pei-sonalty  in 
lands  or  of  lands  in  personalty.^  But  in  many  of  our  States  the 
probate  courts  are  allowed  at  discretion,  like  courts  of  equity,  upon 
a  proper  showing,  to  permit  the  sale  of  a  ward's  lands,  and  the 
change  or  conversion  from  unproductive  to  productive  property,  or 
the  improvement  of  land,  all  for  the  ward's  intended  benefit.^ 

In  England  the  estates  of  infants  and  persons  of  unsound 
mind  under  chancery  guardianship  are  usually  controlled  by  the 
court.  The  general  practice  is  to  get  in  all  the  money  due  the 
ward  and  invest  it  in  the  public  funds.  For  this  purpose  a 
receiver  is  appointed,  if  necessary.  The  court  will  not  allow  the 
ward's  money  to  be  left  out  on  personal  security,  without  refers 
ence  to  a  master  as  to  the  sufficiency  of  the  security ;  nor  upon 
judgment  security ;  but,  where  advantageously  invested  on  the 
security  of  real  estate,  in  Great  Britain,  the  court  will  not  disturb 
the  investment  The  statute  of  4  and  5  Will  IV.  c.  29,  authorizes 
investments  on  real  security  in  Ireland,  under  the  direction  of 
the  English  court  of  chancery.* 

In  this  country  the  management  of  the  personal  estate  of 
infants  and  others  is  usually  left  to  their  guardian,  subject  to 
recognized  principles  of  law  which  he  is  bound  to  follow.  There 
are  statutes  in  many  States  which  authorize  the  investment  by 
fiduciaries  only  in  particular  kinds  of  securities.  In  others  it  is 
provided  that  investments  may  be  made  in  any  manner  for  the 
interest  of  all  concerned.^  It  is  the  general  rule  that  either 
public  securities  or  real  securities  are  to  be  preferred.^  Invest- 
ments in  bonds  of  the  United  States,  or  of  the  State  having  juris- 
diction of  the  ward,  are  doubtless  proper ;  so  mortgage  invest- 

1  Maq>hen.  Inf.  266.    And  see  HiU,  v.  West,  75  Mo.  204.    But  the  wards 

Tmstees,     368-^S4,     and    Wharton's  maj  ratify.    58  Iowa,  826 ;  §  S85. 
notes.  *  See  Ames  v.  Ames,  148  lU.  321 ; 

3  See  §  847.    A  gnardian  who  takes  next  c 
title  to  lands  in  his  own  name,  paying         *  Macphers.  Inf.  266 ;  Hill,  Trastees, 

partly  in  his  ward's  money,  and  giving  395;  Norboryt^.  Norbnry,  4  Madd.  191. 
a  mortgage  for  the  nnsecnred  sam,  is         ^  Gary  v.  Cannon,  3  Ired.  Eq.  64. 

gnilty  of  waste.    Robinson  v.  Pebworth,  See  State  o.  Harrison,  75  N.  C.  432. 
71  Ala.  240.    So  too  where  the  ward's         >  Gray  v.  Fox,  Saxt.  259 ;  WorreU's 

personalty  is    invested  in  real   estate  Appeal,  9  Barr,  508 ;  Nance  v.  Nance, 

withont  an  order  of  the  court.    West  1  S.  C.  n.  s.  209. 
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ments  on  first-class  property  within  the  State>  and  city  and  town 
securities,  are  frequently  designated  as  suitable  investments. 
But  the  stock  of  railway,  navigation,  and  other  incorporated  com- 
panies, whose  stability  is  uncertain,  is  unsuitable ;  ^  and  corpo- 
rate bonds  are  a  security  preferable  to  their  stock.  For  small 
sums  of  money  savings  banks  of  good  repute  may  be  found  con* 
venient.  United  States  Bank  stock  has  been  considered  a 
proper  investment;^  and  so  with  stock  in  a  solvent  bank  of  good 
repute.*  And  while,  in  some  States,  fiduciary  officers  are  strictly 
limited  in  their  power  of  investments,  in  others,  as  Massachu- 
setts, there  is  no  favored  stock  or  security,  and  they  are  only 
bound  to  exercise  reasonable  prudence  and  sound  iaith.^  But 
for  losses  which  are  without  the  protection  of  this  rule,  the  guar* 
dian  or  other  trustee  is  always  personally  responsible.  And 
loans  on  the  credit  of  a  single  individual  (even  though  it  be  the 
child's  parent)  *  or  a  single  firm,  without  other  security,  or  with 
very  doubtful  security,  are  not  sustained;*  except  perhaps  in 

1  Worreirs  Appeal,  33  Penn.  St.  *  Eonigmacher's  Appeal,  1  Fenn. 
44;  Allen  v.  Gaillard,  1  S.  C.  v.  8.  279 ;  207  ;  Kimball  v.  Perkins,  130  Mass.  141 ; 
French  v.  Currier,  47  N.  H.  88.  There^  Lovell  v,  Minot,  20  Pick.  116;  Nance 
are  a  number  of  recent  decisions  in  Vir-  v.  Nance,  1  S.  C.  n.  s.  209  ;  Swartwont 
ginia,  North  Carolina,  South  Carob'na,  v.  Oaks,  52  Barb.  622.  Where  monej 
Alabama,  and  other  Southern  States,  of  was  lost  in  a  mortgage  investment 
temporary  importance,  which  relate  to  through  a  defective  title,  the  guardian 
investments  in  what  are  known  as  was  relieved  of  the  loss,  it  appearing 
"  Confederate  securities,"  and  settle-  that  he  had  used  fair  prudence  in  ex- 
ments  by  a  guardian  in  the  so-called  amining  the  title.  Slauter  v.  Farorite, 
"Confederate  money.'*  Among  these  107lud.29l.  See  78  Va. 297.  In  Jack's 
see  Powell  V.  Boon,  43  Ala.  469 ;  White  Appeal,  94  Penn.  St.  367,  the  guardian 
V.  Nesbit,  21  La.  Ann.  600;  Brand  v,  was  absolved,  where  the  security  bo- 
Abbott,  42  Ala.  499 ;  Sudderth  t^.  Mo-  came  worthless  through  an  extraordi- 
Combs.  65  N.  C.  186 ;  Coffin  v,  Bram-  nary  shrinkage  of  real-estate  values, 
litt,  42  Miss.  194;  Parsley  ».  Martin,  »  WyckofE  v.  Hulse,  32  N.  J.  Eq. 
77  Va.  376;  85  N.  C.  283,  500;  Green  697. 

V,  Rountree,  8S  N.  C.  164 ;  78  Va.  387.  »  Smith  v.  Smith,  4  Johna  Ch.  281 ; 

Such  investment  was  held  unlawful  in  122  Ind.  548;    Clay  v.  Clay,  3  Met. 

Lamar  v.  Micou,  112   U.  S.   452,  not-  (Ky.)  548;    Boyett  v.  Hurst,  1   Jones 

withstanding  the  motive  of  the  guardian  Eq.   166;  Clark  r.  Garfield,  8  Allen, 

was  to  save  property  from  confiscation.  427 ;  Gilbert  o.  Gnptil,  34  111.  112  ;  I.«e 

*  Boggs  V.  Adger,  4  Rich.  Eq.  408;  r.  Lee,  55  Ala.  590.    But  see  State  r. 

contra.  Smith  v.  Smith,  7  J.  J.  Marsh.  Morrison,  68  N.  C.  162.    If  a  doubtful 

238.   And  see  Watson  v.  Stone,  40  Ala.  investment,  made  in  good  faith,  turns 

45 1 .  out  advantageous  to  the  ward,  the  gnai^ 

>  Haddock  v.  Planter's  Bank,  66  Ga.  dian  should  not  be  harshly  dealt  with 

496.  on  his  final  settlement.    {$  385,  386. 
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special  iustauces  of  transactions  with  some  failing  or  doubtful 
debtor  already  owing  the  ward's  estate,  with  whom  one  seeks  to 
make  as  prudent  and  advantageous  terms  as  possible.  Nor  are 
investments  in  indorsed  notes  of  parties  of  bad  or  doubtful  stand- 
ing to  be  upheld ;  ^  though  the  rule  would  be  otherwise  if  their 
credit  was  good.  To  lend  money  deliberately  and  without  special 
excuse,  on  what  one  knows  is  insufficient  security,  is  a  waste  of 
the  ward's  estate.^  Loans  to  individuals  with  good  collateral 
security  are  upheld,  in  the  absence  of  a  reeti-ictive  statute.^ 
Speculative  investments  may  be  made  by  prudent  men  in  their 
own  business,  but  not  by  fidudaries  with  their  trust  funda 
If  a  loan  by  the  guardian  be  sanctioned  by  the  court,  he  is  not 
liable  for  loss,  unless  it  arises  from  his  subsequent  default.^ 
But  the  assent  of  the  court  must  be  in  writing  and  of  record ; 
not  given  by  parol.^  In  a  few  States  the  code  strictly  requires 
the  guardian's  iuTestments  to  be  approved  by  the  court ;  and  if 
he  invests  otherwise,  he  will  be  held  responsible  for  a  loss.^ 
Generally,  however,  as  to  investments  or  changes  of  investment 
in  personal  property,  the  guardian  may,  in  good  faith  and  the 
exercise  of  ordinary  prudence  and  discretion,  act  without  a 
court's  orderJ 

§  354.  Same  Subject ;  when  Chargeable  with  Interest,  &o.  — 
Negligence  and  unreasonable  delay  in  the  investment  of  trust 
funds  is  a  breach  of  official  duty  for  which  the  trustee  is  held 
answerable.  And  where  the  guardian  carelessly  suffers  cash 
balances  to  remain  idle  in  his  hands,  or  mingles  the  ward's 
money  with  his  own,  he  is  chargeable  with  interest^  and  in  case 
of  fraud  or  positive  misconduct  with  compound  interest^    But 


1  Harding  »,  Lamed,  4  AUen,  426 ;  ^  Dtinett  v.  Commonwealth,  90  Ej. 

Fletcher  o.  Fletcher,  29  Vt.  9S ;  Cot-  312. 

iiigton  4^.  Leak,  65  N.  C.  S94;  Hurdle  ^  Barnej  r.  Saunders,  16  How.  535 ; 

V.  Leath,  63  N.  C.  597.  Swindall  v.  Swindall,  8  Ired.  £q.  285 ; 

^  78  Va.  574.  Knott  r.  Cottee,  IS  £.  L.  &  £q.  304 ; 

«  Lovell  V,  Minot,  20  Pick.  116.  See  Stark  v.  Gamble,  43  N.  H.  465  ;  Mackin 

Torrj  r.  Fraser,  2  Redf.  466.  v.  Morse,  130  Mass.  439  ;  Snavelj   r. 

*  O'Hara  r.  Shepherd,  3  Md.  Ch.  Harkrader,  29  Gratt.  112;  Tyson  v. 
806  J  Bryant  v.  Craig,  12  Ala.  354 ;  Car-  Sanderson,  45  Ala.  364 ;  Clay  v.  Clay, 
lyale  v.  Carlysle,  10  Md.  440.  3  Met.  (Ky.)  548 ;   Rawson  v.  Corbett, 

*  See  Newman  v.  Beed,  50  AUl  297.  150   111.  466.      But  see   Reynolds  v. 
<  103  111.  142.  Walker,    29   Miss.    250.      Compound 
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he  must  be  allowed  a  reasonable  time  under  all  the  circum- 
stances of  the  case.^  A  familiar  rule  charges  the  guardian  with 
interest  for  neglecting  to  invest  his  waixi's  money  after  six 
months ;  yet  deferring  interest  for  that  length  of  time  is  not 
invariable,  but  depends  upon  the  circumstances.^  It  remains  a 
disputed  question  whether  the  guardian  should  be  charged  with 
compound  interest  for  mere  delinquency ;  but  it  seems  that  he 
should  not.  In  some  cases  a  trustee  has  been  so  charged,  because 
the  trusts  under  which  he  acted  required  him  to  place  the  fund 
where  more  than  simple  interest  would  have  accumulated.  In 
others,  the  principle  seems  to  have  been  to  exact  it  as  a  penalty 
for  his  misconduct  in  deriving,  or  seeking  to  derive,  some  pecun- 
iary advantage  from  the  trust  money,  or  in  squandering  it.  In 
all  cases  courts  of  chancery  have  exercised  a  liberal  discretion, 
according  to  the  circumstances.*  The  rule  announced  by  Chan- 
cellor Kent  cannot,  therefore,  be  considered  quite  accurate.^ 

Where  a  guardian  speculates  with  his  ward's  funds,  or  em- 
ploys them  in  his  own  business,  he  must  account  for  the  profits. 
As  this  is  a  clear  breach  of  trust,  compound  interest  is  properly 

interest  shonld  not  be  charged  where  Roche  v.  Hart,  11  Yes.  5S  ;  Robinson 
there  is  no  'vvilful  breach  of  dnty ;  nor  v.  Robinson,  9  E.  L.  &  Eq.  70 ;  Light's 
where  the  ward,  on  coming  of  age,  Appeal,  24  Penn.  St.  180;  Kenan  v, 
Yolnntarily  leaves  the  money  in  the  Hall,  8  Ga.  417;  Greening  v.  Fox,  12 
late  guardian's  hands  without  a  de-  B.  Mour.  187 ;  Bentley  v.  Shreve,  2 
mand.  142  111.  S.*)?.  Md.  Ch.  215  ;  Pettns  v.  Claoson,  4 
^  There  are  extreme  cases  in  which  Rich.  Eq.  92 ;  Farwell  v,  Steen,  46  Vt. 
a  gnardian  would  not  be  charged  for  678;  Finnell  v.  O'Neal,  13  Bush,  176. 
delaying  to  invest,  even  with  simple  Compound  interest  should  cease  on  the 
interest,  it  appearing  on  proof  that  he  ward's  arriving  at  full  age,  and  simple 
could  not  do  so  advantageously  by  ex-  interest  only  be  charged  thereafter, 
ercising  due  diligence.  Brand  t?.  Ab-  Tanner  i7.  Skinner,  11  Bush,  120.  And, 
bott,  42  Ala.  499  ;  Ashley  v,  Martin,  pending  a  judicial  decree  upon  his  final 
50  Ala.  537.  At  the  present  day  there  balance,  one  is  under  no  obligation  to 
are  banks  or  trust  companies  which  invest  and  should  not  be  charged  inter- 
allow  small  rates  of  interest  on  balances  est  unless  he  has  made  use  of  the  fund 
subject  to  check.  or  earned  interest.    Re  Mott,  26  N.  J. 

*  Crosby  v.  Merriam,  31  Minn.  342 ;  Eq.  509.  Mere  failure  of  the  guardian 
Thurston  Re,  57  Wis.  104.  to  file  annual  accounts  does  not  render 

^  See  language    of  the    master   of  him  liable  for  compound  interest.  Ash< 

the  roUs,  in  Jones  v.  Foxall,  13  E.  L.  ley  v.  Martin,  50  Ala.  537.    He  should 

&  Eq.   140;  Roche  r.  Hart,  11    Yes.  be  so  charged  only  in  cases  of  fraud  or 

58.  flagrant  breach    of   trust.      Thurston 

*  2  Kent,  Com.  231,  and  note  t6.  Rb,  57  Wis.  104.  And  see  Shaw  v. 
with  citation  of  authorities.    And  see  Bates,  53  Vt.  360. 
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chargeable.  It  would  seem  to  be  the  true  rule  in  equity,  where 
large  profits,  which  ought  to  have  gone  to  the  credit  of  the 
cestui  que  trust,  are  appropriated  by  his  trustee,  to  require  them 
to  be  turned  in  on  account ;  and  to  impose  compound  interest 
instead,  with  annual  or  other  periodical  rests  as  a  penalty  only 
when  there  are  practical  difficulties  in  the  way  of  enforcing 
such  a  rule  or  as  a  beneficial  option  to  the  ward.  For  it  is 
obvious  that  in  this  country  a  guardian  can  frequently  afibrd 
to  pay  compound  interest  for  the  use  of  his  ward's  money,  if  he 
is  suffered  to  retain  the  full  profits  of  the  speculation  for  him- 
self.^ Where  he  loans  his  ward's  money  on  usury,  and  thereby 
forfeits  the  whole  debt,  he  is  liable  for  principal  and  interest' 
But  this  need  not  prevent  him  from  investing  at  more  than  the 
ordinary  or  'Megal"  rate,  if  it  be  in  reality  lawful;  and  in  some 
States  he  is  bound  to  do  so.^  It  has  been  held  that  where  a 
guardian  employs  his  ward's  money  in  a  business  which  he 
allows  his  son  to  manage,  with  a  portion  of  the  profits  as  his 
compensation,  and  the  transaction  is  free  from  fraud,  he  is  not 
chargeable  with  his  son's  share  of  the  profits^ 

While  in  many  States  the  guardian's  investment  of  his  ward's 
moneys  in  stocks  is  illegal,  and  it  must  be  his  loss  if  the  stock 
turn  out  unproductive,  the  tendency  of  the  decisions  is  to  make 
him  liable,  in  case  the  stock  proves  productive,  for  the  highest 
market  value  of  the  shares  which  he  realized  or  might  have 
realized,  and  for  all  the  dividends  he  received  from  them.'^  But 
where  the  guardian's  investment  in  his  own.  business  or  specu- 
lations is  followed  by  his  own  insolvency,  the  ward  gains  no 
priority  over  other  creditors  if  the  fund  cannot  be  traced  out 
and  identified ;  and  this  subjection  of  a  ward's  capital  to  utter 
loss  is  a  strong  reason  for  discouraging  it.^ 

§  354  a.  Guardian  like  other  Fidaoiarles.  —  Where  the  trust 
property  is  already  invested  on  securities  which  would  not  be 
sanctioned  by  the  court,  the  question  sometimes  arises  how  far 

1  Spear  v.  Spear,  9  Rich.  Eq.  184 ;         <  Kyle  v,  Bamett,  17  Ala.  S06. 
Lowrj  v.  State,  64  Ind.  421 ;  Reed  v.         *  French  v.  Currier,  47  N.  H.  88  ; 

Timmins,  52  Tex.  84.  Lamb's  Appeal,  58  Penn.  St.  142  ;  At- 

^  Draper  v.  Joiner,  9  Haroph.  612.  kinson  v.  Atkinson,  8  Allen,  15. 

*  Foteaax  v,  Lepage,  6  Iowa,  123 ;         >  See  70  Md.  78. 
Fioflt  V.  Winston,  32  Mo.  489. 
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it  is  the  guardian's  duty  to  oaQ  lihem  in  and  invest  in  other 
securities.  In  this,  and  in  matters  of  reinvestment,  the  same 
principles  would  be  held  to  apply  as  to  general  trustees.  An4 
since  such  questions  have  arisen  almost  always  under  testameni- 
tary  trusts,  and  not  as  between  guaj:diaii  and  ward,  the  reader 
is  referred  to  works  on  that  subject  for  a  fuller  exposition  of  the 
law.  We  will  simply  add,  that  much  is  to  be  left  to  a  guar- 
dian's discretion,  in  this  and  all  other  respects,  where  he  nmn- 
ages  the  property  of  his  ward  on  the  footing  of  a  trustee ;  aQ<| 
that  he  will  not  be  held  to  strict  account  for  losses  occasioned 
in  the  exercise  of  his  authority,  where  he  has  acted  bona  Jlde, 
and  according  to  the  best  of  his  judgment,  or  with  average  good 
judgment,  though  not  with  all  the  promptitude  and  skill  wbicb 
the  exigencies  of  the  ward's  situatiw  demanded.^ 


CHAPTER  VIL 

SALES  OF  THE  WARD'S  REAL  ESTATE. 

§  355.  In  Sales  of  Ward's  Personal  Property  a  Uberal  Rnit 
Applies.  —  The  nature  of  personal  property,  its  convertibility 
into  cash,  and  the  necessity  frequently  arising  for  changes  of 
investment  in  order  to  make  it  sufficiently  productive,  have 
brought  about  a  flexible  rule  so  far  as  its  purchase  and  sale  is 
concerned,  and  no  actual  conversion  takes  place.  Hence  courts 
of  chancery  at  the  present  day  assume  considerable  latitude  in 
directing  changes  from  one  species  of  personal  estate  to  another. 
Especially  liberal  must  be  the  rule  in  those  States  where  the 
trustee  is  free  to  invest  ip  any  securities  deemed  proper,  pro- 
vided he  observes  prudence  and  good  faith.  Hence,  too,  the 
guardian  himself  may  sell  and  reinvest  his  ward's  pereonal 
estate,  and  make  purchases,  without  a  previous  order  of  court. 
But  this  is  to  be  considered  rather  the  American  than  the  Eng- 

I  See  Hill,  Trustees,  and  Wharton's  uatm^  879-3S4.  And  see  Perry,  Trasts, 
CB.  14,21. 
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lish  rule ;  since,  as  we  have  seen  in  the  preceding  chapter,  a 
guardian's  discretion  is  strictly  limited  in  England,  and  the 
practice  of  the  chancery  courts  in  such  matters  is  to  control 
the  property. 

§  356.  Otherwise  bm  to  Real  Betate ;  Whether  Chanoery  oaa 
•eU  inf anf  8  Lands.  —  Courts  of  cbanctery,  however,  hav^  no  in- 
herent original  jurisdiction  to  direct  the  sale  of  lands  belonging 
to  infants.  The  legislative  power  of  a  State  may  take  the  prop- 
erty of  its  citizens  in  the  exercise  of  the  right  of  eminent  domain. 
But  a  judicial  tribunal  properly  hesitates  to  assume  such  func^ 
tions.  The  common  law,  which  recognized  fully  the  right  of 
individuals  to  the  enjoyment  of  their  possessions,  and  particur 
larly  of  real  estate,  without  disturbance^  appears  to  have  treated 
lands  belonging  to  infants  as  property  which  should  be  pre- 
served intact  until  the  owqer  became  of  sufficient  age  tp  dispose 
of  it  according  to  his  own  pleasure.  Timber  might  be  felled, 
and  mineral  ore  dug  out  and  carried  away ;  ^  but  though  such 
acts  constituted  a  technical  conversion  of  real  estate,  they  were 
in  effect  but  a  mode  of  enjoyment  of  the  rents  and  profits,  ai^d 
the  guardian  was  obliged  to  account  for  these  products  of  the 
soil  to  the  infant  owner.  Sales  of  the  ward's  lands  were  author* 
ized  in  certain  cases,  as  where  there  were  debts  to  be  paid^  en<» 
cumbrances  to  be  discharged,  judgments  to  be  satisfied,  or 
necessary  repairs  to  be  made  upon  the  premises.  But  in  such 
cases  the  court  of  chancery  violated  no  rights  of  ownership; 
since  it  is  the  universal  doctrine  tba.t  property  can  only  be  held 
subordinate  to  the  obligatioi^  of  paying  one's  debts.^  Mortgages 
were  in  rare  in8ta,nce8  permitted.^    Courts  of  chancery  went  no 


1  But  Bee  Stoaghtan's   Appeal,  8S        *  25.    When  an  infant  was  ahoo- 

Penn.  St.  198.  lately  entitled,  sabject  to  certain  tmsts, 

^  See  Shaffner  v.  Brings,  86  Ind.  55.  to  the  beneficial  interest  in  real  estate. 
On  application  for  maintenance,  chan-  the  legal  estate  being  in  trustees, 
cerj  has  jurisdiction  to  charge  ex-  chancery  directed  the  raising  of  money 
penses  of  past  maintenance  and  costs  by  means  of  a  mortgage  to  defray  the 
on  the  infant's  land.  In  re  Howarth,  cost  of  necessary  repairs.  Jackson 
L.  R.  8  Ch.  415.  And  see  De  Witte  o.  Re,  21  Ch.  D.  786.  See  the  scanty 
Palin,  L.  R.  14  Eq.  251 ;  Nunn  v.  Han-  precedents  for  such  mortgages  here 
cock,  L.  R.  6  Ch.  850,  as  to  jurisdiction  cited ;  prospectiTe  charges  npt  seem- 
in  sale  of  reversionary  interest  of  an  ing  to  have  been  sanctioned  by  such 
infant;  §§340,351.  procseedings. 
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further,  except  when  authorized  by  statutes.  They  preferred 
that  the  infant's  property  should  remain,  while  guardianship 
lasted,  impressed  with  its  original  character.  In  the  settlement 
of  estates,  personal  property  was  to  be  taken  to  pay  what  was 
needful  for  support  and  maintenance,  rather  than  lands.  Kot 
even  purchases  of  real  estate  were  favorably  regarded.  And 
when  a  sale  became  necessary,  the  real  estate  was  not  resorted 
to  until  other  means  of  raising  money  bad  failed ;  nor  was  a 
genered  sale  of  the  lands  ordered  whenever  a  partial  sale  would 
suffice. 

On  this  subject  Lord  Hardwicke  observed  as  follows,  in  Tay- 
lor  V.  Philips :  ^  "  There  is  no  instance  of  this  court's  binding 
the  inheritance  of  an  infant  by  any  discretionary  act  of  the 
court.  As  to  personal  things,  as  in  the  composition  of  debts,  it 
has  been  done,  but  never  as  to  the  inheritance ;  for  that  would 
be  taking  on  the  court  a  legislative  authority,  doing  that  which 
is  properly  the  subject  of  a  private  bill."  This  language  received 
the  subsequent  approval  of  Lord  Chancellor  Hart.^  It  has  also 
been  quoted  as  the  recognized  law  in  this  country.* 

§  357.  Same  Subject ;  Bngliah  Chanoery  Doctrine.  —  Hence, 
too,  whenever  the  court  of  chancery  has  permitted  purchases 
of  lands,  the  infant's  right  to  affirm  or  disaffirm  on  reaching 
majority,  or,  as  chancery  sometimes  expresses  it,  to  show  cause, 
has  been  reserved.  Lord  Eldon  lays  down  with  great  caution 
the  power  of  the  court  in  changing  the  infant's  property,  so  as 
not  to  affect  the  infant's  power  over  it  when  he  comes  of  age.* 
And  whatever  may  be  the  rule  where  there  is  some  claim  or 
debt  to  be  satisfied,  it  appears  that  chancery  will  decline  order^ 
ing  a  sale  of  land  belonging  to  an  infant  merely  upon  the 
ground  that  the  sale  would  be  beneficial  to  him  ;  while  in  any 
case,  if  there  be  a  material  error  in  substance,  and  not  in  form 
alone,  a  purchaser  may  object  to  the  title,  and  the  court  will 
discharge  him  from  his  contract.^ 

1  3  Ves.  23.  186 ;   Ex  parte  Jewett,    16  Ala.  409  ; 

<  Rnssell  v.  Russell,  1  Moll.  52.5.  Thompson  v.  Brown,  4  Johns.  Ch.  619 ; 

•  Rogers  v.  Dill,  6  Hill,  415.    See  Fanlkner  v.  Davis,  18  Gratt.  651. 
also  the  learned  and  elaborate  opinion        ^  Ware  v.  Polhill,  11  Yes.  278  ;  Ex 

of  the  court,  with  citation  of  English  parte  PhiUips,  19  Ves.  122. 
anthorities,  in  Williams's  Case,  3  BUnd,         ^  See  1  Dan.  Ch.  Pract.  3d  Am.  ed., 
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One  objection  to  conversions  of  property,  namely,  that  the 
laws  of  inheritance  are  not  the  same  in  real  and  personal  estate, 
became  obviated  in  equity  by  treating  the  proceeds  throughout 
as  impressed  with  the  character  of  the  original  fund ;  a  rule  of 
large  application  both  in  England  and  America.^  Another  ob- 
jection, upon  which  English  writers  have  dwelt  at  length,  arose 
under  the  law  of  testamentary  dispositions,  which  allowed  in- 
fants to  give  and  bequeath  personal  estate,  males  at  the  age  of 
fourteen,  and  females  at  twelve,  while  real  estate  could  not  be 
devised  under  twenty-one.  Here  again  chancery  decreed,  when- 
ever a  conversion  was  authorized,  that  the  right  of  testamentary 
disposition  should  not  be  thereby  changed.  The  wills  act  of 
1  Vict.  c.  26,  dispenses  with  this  distinction  in  testamentary 
dispositions  altogether.^  And  this  latter  objection  never  could 
have  arisen  in  the  courts  of  many  of  the  United  States. 

§  358.  Clvll-Law  Rule  as  to  Sales  of  Ward's  Lands. —  Guar- 
dians and  tutors  of  minors  at  the  civil  law  had  power,  under  the 
direction  of  the  proper  court,  as  it  would  appear,  to  convey  the 
estates  of  their  wards.* 

§  359.  Sale  of  Ward's  Lands  under  Legislative  Aathorlty  oom- 
mon  in  the  United  States.  —  Legislative  authority  may  intervene 
to  direct  the  absolute  sale  of  an  infant's  lands.  And  since  the 
ownership  of  real  estate  in  this  country  is  vested  with  compara- 
tively little  of  that  sanctity  and  importance  which  the  ancient 
laws  of  primogeniture  and  feudal  tenure  threw  about  it,  and 
inasmuch  as  purchases  and  sales  of  land  are  fast  becoming 
matters  of  every-day  occurrence,  the  legislatures  of  most  of  the 
IJDited  States  have  seen  fit  to  enact  laws  for  facilitating  the 
sales  of  real  estate  by  fiduciary  officers.    These  laws  are  com- 

159,  160 ;  Calvert  v.  Godfrey,  6  Beav.  524 ;  Hager  v.  Hnger,  S  Desanii.   18. 

106.    JarisdietioD  ander  a  recent  stat-  But  this  is  not  necessarily  the  case  at 

ate  considered  in  [1893]  1  Ch.  153.  law.     And  snch  proceeds  lose  their  ori- 

^  Wheldale  v.  Partridge,  5  Yes.  396 ;  ginal  character  and  become  personalty 

Macphers.  Inf.  284 ;  Story,  £q.  Juris,  on  their  first  transmission,  though  to 

§§  790-793,  and  authorities  cited  ;   2  an   infant.     Dyer  v.  ComeU,  4  Barr, 

Kent,  Com.   230,  and  n. ;   Forman  v.  359. 

Marsh,  1  Kern.  544;  Horton  v.  McCoy,         >  Macphers.  Inf.  278,  and  cases  cited. 

47  N.  Y.  21 ;  Fidler  v.  Higgins,  6  C.  E.  See  Hill  on  Trustees,  396,  n. 
Green,  138  ;  Holmes's  Appeal,  53  Penn.         *  Menifee  v.  Hamilton,  32  Tex.  495. 
St.  339  ;  March  v,  Berrier,  6  Ired.  £q. 
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paratively  reoeat,  abd  not  altogether  uoiform  in  their  provisions. 
But  in  most  easential  features  they  are  alike.  They  constitute 
a  permanent  system.  They  may  apply,  not  to  guardians  alone, 
but  also  to  trustees,  executosrs,  And  administrntors.  As  cases 
are  constantly  arising  under  these  laws,  we  shall  here  briefly 
notice  some  of  the  principles  which  have  a  special  bearing  upon 
th^  sales  of  real  estate,  so  far  as  guardians  are  concerned,  with- 
out deeming  it  necessary  to  make  a  minute  analysis,  since  such 
statutes  are  purely  local  and  subject  to  local  variations. 

§  360.  American  Statute*  pn  tbiA  Subject  oonaUlered.  —  Our 
American  statutes  relative  to  the  sale  of  lands  belonging  to 
infants  have  the  following  points  in  common :  First,  au  appli- 
cation to  the  court  on  the  infant's  behalf  upon  which  the  order 
of  sale  issues.  Second^  a  special  bond  to  be  filed  by  the  guardian. 
Third,  the  formal  sale  of  the  land,  usually  at  public  auction. 
Fourth,  the  execution  of  the  deed  to  the  purchaser.  Fifth,  a 
proper  disposition  of  the  proceeds  of  the  sale.  And  in  some 
States  a  judicial  confirmation  of  the  sale  is  required.  The  judi- 
cial order  of  sale  is  frequently  termed  a  license ;  and  the  exact 
method  of  procedure  is  indicated  in  the  statutes  themselves. 

These  statutes,  we  may  add,  not  unfrequently  limit  the  pur- 
pose for  which  such  sales  may  be  made :  as,  for  instance,  when 
the  ward  has  no  other  means  for  his  education  and  support ;  or, 
again,  to  pay  proper  debts ;  or  sometimes  for  the  purpose  of  in- 
vesting the  proceeds  so  as  to  derive  an  income  more  readily. 
And  again,  the  guardian  to  be  authorized  is  the  probate,  not  the 
natural,  guardian,  who  besides  giving  the  usual  bond  of  guar- 
dianship is  likewise  required  to  give  the  special  bond  of  which 
we  speak  for  the  purposes  of  the  sale.^    And  the  legislative 

1  See  Morris  r.  Morris,  2  McCart  order  to  seU,  when  he  is  not  B.'s  goar- 

289;  Shanks  v.  Seamonds,   24    Iowa,  dian,  the  order  is  void  and    niay  be 

131 ;  People  v.  Circuit  Judge^  19  Mich,  impeached  collaterally.  Oner's  Appeal, 

296 ;  83  Cal.  844.    Nor  is  the  husband  101  Peun.  St.  412.  Sale  cannot  be  made 

of  an  infant  a  guardian,    under    auch  after  the  ward's  death.    Robertson  r. 

statute,  who  can  be  thus  authorized  to  Coatea,  65  Tex.  37.     Where  the  guai^ 

sell.    Dengenhart  v.  Cracraft,  86  Ohio  dian's  appointment  was  absolutely  void, 

St.  649.    A  sale  will  not  be  authorized  the  sale  is  likewise  void.      Dooley  r. 

after  the  guardianship  has  ended.    40  Bell,  87  Ga.  74.    But  a  merely  iireg- 

Ark.  219.    If  A.,  upon  his  represent*,  ular  appointment  is  not  to  be  assailed, 

tion  that  he  is  B.'s  gnardian,  obtains  an  153  Penn.  St.  493  ;  $  308. 
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provision  sometimes  esttendcr  to  sales  of  reversionary  or  equi- 
table interests  of  minors ;  or,  again,  is  limited  to  property  in 
which  the  minor  has  the  legal  title. 

As  to  the  disposition  of  the  proceeds,  the  guardian's  conduct 
'  is  to  be  regulated  by  the  terms  of  his  license.  If  he  was  per- 
mitted to  sell  for  the  purpose  of  maintenance  and  support,  the 
moneys  obtained  must  be  so  appropriated ;  if  for  the  payment  of 
certain  debts,  those  debts  must  be  paid ;  if  for  investment  in 
other  securities,  he  must  invest  therein ;  and,  unless  the  court 
leaves  the  investment  to  his  own  discretion,  he  is  bound  to  invest 
as  it  orders.  Any  other  course  of  conduct  will  subject  him  to 
penalties  for  breach  of  his  special  bond.  He  is  not  justified  in 
appropriating  the  proceeds  of  the  sale  'for  the  above  objects 
generally,  however  reasonable  it  might  be  to  do  so  on  other  con- 
siderations ;  but  for  the  particular  object  contemplated  by  the 
court  in  granting  the  license.^  Not  even  the  ward's  assent  to 
his  disposition  of  the  proceeds  can  exonerate  the  guardian  from 
responsibility  to  other  parties  immediately  interested,  for  such 
losses  as  may  occur  by  reason  of  his  disregard  of  this  rule.*  Nor 
is  his  special  bond  discharged  by  the  fact  that  he  produced  the 
proceeds  of  the  sale  in  court,  and  was  then  ordered  to  withdraw 
them ;  for  the  guardian  and  not  the  court  is  the  proper  custodian 
of  the  fund.^  Any  person  not  the  guardian,  autliorized  to  sell 
in  such  cases,  is  held  to  account  in  like  manner.^ 

The  guardian's  deed  made  under  such  orders  of  court  has 
usually  only  the  effect  of  a  quitclaim,  except  so  far  as  he  may 
have  covenanted  on  his  part  that  he  has  complied  wjth  the 
statute  requisites  and  that  he  is  the  guardian  duly  authorized; 
and  in  general  he  cannot  bind  his  ward  by  any  covenants  of 
warranty  in  the  deed,  though  if  he  choose  to  warrant  he  may 
bind  himself.  The  ])urchaser  in  such  sales  usually  takes  all 
risks  of  title  except  as  concerns  the  authority  and  good  faith  of 
the  guardian  in  the  premises.^  But  it  is  held  that  caveat  emptor 
does  not  apply  to  the  purchaser  so  as  to  require  him  in  equity  to 

1  Strong  V.  Moe,  8  AUen,  125.  <(  State  v.  Clark,  28  I&d.  138 ;  Bjid 

*  Harding  f .  Larned,  4  Allen,  426.  v.  Tnrpin,  62    Ga.  591 ;     Holyoke   v* 
s  State  V.  Steele,  21  Ind.  207.  Clark,  54  N.  H.  578. 

*  Pope  t;.  Jackson,  11  Ficki  113. 
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take  the  title  where  actual  representations  of  the  guardian  as  to 
the  goodness  of  the  title  turn  out  untrue.^ 

§  361.  Same  Subject;  BssentlalB  of  ParohaMrs  Title.  — The 
most  difficult  question  which  arises  under  the  statutes  relating 
to  sales  of  the  infant's  lands,  is  that  of  the  essentials  of  the  pur- 
chaser's title.  Id  what  cases  may  the  guardian's  sale  be  set 
aside?  What  statute  provisions  shall  be  regarded  as  impera- 
tive, and  what  as  merely  directory  ?  How  far  will  irregularities 
avoid  the  guardian's  acts,  and  who  is  at  liberty  to  impeach  them  7 
One  proposition  may  be  laid  down  at  the  outset  It  is  that, 
inasmuch  as  the  authority  of  the  guardian  to  make,  and  of  the 
court  to  permit,  an  absolute  sale  of  the  infant's  lands,  is  limited 
to  the  grant  of  powers  conferred  by  the  legislature,  the  terms  of 
such  grant  should  be  carefully  followed.  Sales  made  in  utter 
disregard  of  the  precautions  wisely  interposed  by  law  are  abso- 
lutely worthless.^  And  furthermore  there  are  constitutional 
constraints  in  a  majority  of  our  States  upon  corrections  of  void 
and  irregular  sales  of  this  character  by  a  special  act  of  legisla- 
tion.* 

On  the  other  hand,  it  must  be  admitted  that  there  is  always 
a  hardship  imposed  upon  a  bona  fde  purchaser,  whose  rights 
once  apparently  vested  are  afterwards  pronounced  null.  If  the 
purchaser  took  the  child's  lands  by  collusion  and  fraud,  or,  being 
the  guardian  himself,  abused  his  trust  to  secure  his  own  profit, 
equity  might  justly  suffer  the  transaction  to  be  set  aside  alto- 
gether. But  a  stranger  who  pays  his  purchase-money  honestly 
and  fairly  ought  not  to  be  compelled  to  suffer  for  mere  irregu- 
larities under  the  law.  For  such  fraudulent  acts  of  the  guardian 
as  necessarily  follow  the  consummation  of  a  bai^in  —  as  the 
misapplication  of  the  purchase-money  —  it  is  clear  that  this 
purchaser  is  not  liable^  A  sale,  too,  if  valid  when  made,  is  not 
rendered  invalid  by  the  guardian's  subsequent  resignation  and 
the  appointment  of  another  person  in  his  place.^    In  various 

1  Black  o.Walton,S2  Ark.  321.  ^  Fitzgibbon  v.  Lake,  29  HI.  165; 

2  Ex  parte  Gaernaej,  21  Bl.  443;  Kendrick  o.  Wheeler,  85  Tex.  247  ; 
Barrett  v.  CharchUl,  18  B.  Monr.  387;    18  Col.  463. 

Patton  V.  Thompson,  2  Jones  £q.  411  ^  Hemdon    v.    Lancaster,  6  Bosh, 

Mason  v.  Wait,  4  Scam.  127.  483. 

•  See  Koche  v.  Waters,  72  Md.  264. 
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States  confirmation  of  the  sale  by  the  court  is  not  a  prerequisite 
to  divesting  the  ward's  title  ;^  but  in  others  it  appears  to  be. 
As  to  those  acts  which  precede  the  consummation  of  a  baigaia 
the  purchaser  is  put  on  his  guard,  unless  from  the  very  nature 
of  the  case  they  could  not  have  come  to  his  observation.  IiTegu- 
larities  or  omissions  to  comply  with  statute  formalities  seem  to 
i-ange  themselves  in  three  classes :  those  which  are  immaterial ; 
those  which  will  render  a  sale  voidable  by  certain  parties  inter- 
ested ;  those  which  go  to  the  foundation  of  the  sale  and  render 
it  void  altogether.  And  according  to  the  judicial  construction  of 
such  irregularities  and  omissions,  under  the  statutes  and  practice 
of  the  particular  State,  will  the  purchaser's  title  be  determined. 

Where  the  sole  authority  of  the  guardian  is  derived  from  the 
statute,  courts  will  reluctantly  declare  any  part  of  that  statute 
immaterial,  except  in  the  sense  that  the  responsibility  for  non- 
compliance is  thrown  upon  the  guardian  or  the  court,  and  not 
upon  the  purchaser.  Informalities  in  the  recitals  of  a  hwuifide 
deed,  defective  notices,  the  insertion  of  irrelevant  or  superfluous 
matter  in  the  order  of  sale,  errors  of  the  guardian  in  his  allega- 
tions or  of  the  court  in  issuing  process,  have  been  in  this  sense 
ruled  as  immaterial.  But  such  cases  are  generally  not  so  much 
of  statutory  direction  as  of  judicial  rule  and  common-law  anal- 
ogies in  supplying  the  intention  of  the  legislature  where  the 
statute  was  silent  The  general  principle  prevails,  that  it  is  wise 
policy  to  sustain  judicial  sales,  and  that  they  should  not  be 
declared  void  or  voidable  for  slight  defects.^ 

Of  mere  irregularities  advantage  may  often  be  taken  by  direct 
proceedings  concerning  the  sale,  as  by  appeal,  or  by  a  refusal 
to  consummate  the  sale ;  while,  to  attack  the  completed  sale  and 
a  purchaser's  title  collaterally,  statute  fundamentals  should  have 
been  disregarded. 

As  to  irregularities  or  omissions  which  will  render  a  sale  void- 
able, either  the  infant  heir  or  some  other  person  in  interest  has 
been  unfairly  dealt  with.  Here  the  privilege  is  accorded  to  the 
party  or  parties  wronged,  of  having  the  sale  set  aside  on  appeal 

i§  361,  notes.  Thornton  v.   McGzath,  1  Dav.   349; 

3  Fitzgibbon  o.  Lake,  29  HI  165  ;    Acklej  v,  Dygert,  33  Barb.  176. 
Cooper  V.  Sunderland,  3   Iowa,  114; 
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or  by  direct  proceedings  instituted  for  tliat  pnrpose ;  but  not  in 
a  collateral  manner.  We  need  not  here  speak  of  the  infant's  right 
of  election  in  certain  cases  on  attaining  majority.^  Where  in 
general  the  guardian  obtained  his  license  without  duly  notifying 
a  person  in  interest^  such  person  is  allowed  to  have  the  sale  set 
aside.  The  purchaser's  title  is,  however,  good  in  the  mean  time. 
Nor  can  any  one  take  advantage  of  the  defective  proceedings  but 
those  whose  interests  were  injuriously  affected.  A  special  limit 
is  frequently  set  by  law  to  proceedings  of  this  kind,  for  the  sake 
of  quieting  titles ;  otherwise,  the  ordinary  statute  of  limitations 
seems  to  apply .^  Certain  defects  in  a  sale,  too,  are  in  some  States 
(bat  not  in  others)  treated  as  cured  by  the  court's  required  con- 
firmation of  the  sale ;  and  this  more  particularly  where  it  is 
shown  that  the  sale  was  beneficial  to  the  ward.^  Presumptions 
in  short  are  in  favor  of  the  regularity  of  all  probate  court  pio^ 
ceedings  within  each  jurisdiction ;  and  such  proceedings  should 
seldom  be  avoided  wheti  collaterally  attacked  unless  it  is  shown 
affirmatively  that  there  was  no  actual  jurisdiction.^ 

But  as  to  irregularities  or  omissions  which  render  the  sale 
void  altogether,  there  is  some  confusion  of  authority.  The 
principle  itself  is  a  clear  one,  but  in  the  application  commonly 
made  seems  much  difficulty.  The  license  of  a  court  plainly  with- 
out competent  jurisdiction  would  be  void.  But  where  the  court 
has  jurisdiction  (and  this  jurisdiction  is  usually  vested  originally 
in  county  courts  having  probate  jurisdiction  ^)  it  is  material  to 
inquire  what  provisions  of  the  statute  are  positive  and  what  are 
declaratory.  In  some  cases,  a  veiy  strict  rule  seems  to  have 
been  pursued ;  in  others,  the  constmction  has  been  liberal  in 
favor  of  the  purchaser's  rights.  The  execution  of  the  statute 
bond  would  seem  to  be  in  general  an  essential,  though  some 

1  Infra,  c.  9;  Part  V.  o.  5.  BlaCkman  v,  Baomann,  22  Wi&  611  ; 

«  Kimball   v.  Fiak,  39   N.  H.  110;  Parsley  ».  Hayes,  22  Iowa,  11;  Gager 

Bryan  v.  Manning.  6  Jones,  334 ;  Field  0.  Henry,  5  Sawyer  C.  C.  237 ;  90  Teno. 

V.  Goldsby,  28  Ala.  218;    Dntcher  v,  445. 

Hill,  29  Mo.  271  ;  Gilmore  v,  Rodgers,  *  See  47  Kan,  58;  129  Ind.  529;  51 

41  Penn.  St.  120;  Marvin  v.  Schilling,  Ark.  338. 

12  Mich.  356;  Kenniston  v.  Leighton,  ^  As  to  courts  of  common  pleas,  for 

48  N.  H.  309.  such  jurisdiction,  see  McEeever  v.  Ball, 

*  See  Emery  1^.  Vroman,   19   Wis.  71  Ind.S9S^ForesmaQt;.  Haag,36  Ohio 

689 ;  Mahoney  v.  McGee.  4  Bosh,  527 ;  St.  102. 
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States  do  not  so  regard  it ;  so,  too,  a  public  sale  at  the  time  set ; 
sometimes  the  filing  of  an  oath ;  the  offer  of  such  land  as  the 
license  designates  and  none  other ;  the  delivery  of  a  deed  to  the 
purchaser  and  receipt  of  the  purchase-money.  And  yet  the 
guardian's  failure  to  comply  with  certain  of  these  formalities 
does  not  invariably  affect  the  purchaser's  title.  The  difficulty  is 
set  at  rest  in  some  States  by  a  statute  provision  as  to  the  essen- 
tial particulars  which  a  bona  fide  purchaser  is  bound  to  notice.^ 
We  can  only  add  that,  in  States  where  the  legislature  supplies 
no  such  provision,  a  purchaser  cannot  feel  safe  in  disregarding 
any  forms  of  procedure  prescribed  in  so  many  words ;  and  that, 
the  more  explicit  the  language  of  the  statute,  the  more  careful 
he  should  be  in  insisting  on  the  prescribed  course,  especially  as 
to  the  sale  and  the  method  of  conducting  it.^    There  might  be 

1  €ren.  Sts.  Mass.  c.  102,  §§  37-48 ;  The  statnte  which  prescribes  in  what 

Mohr  V.  Tnlip,  51  Wis.  487.  county  application  should  be  made  for 

^  Williams  v.  Morton,  38  Me.  47 ;  leave  to  seU  must  be  regarded.    SpeU- 

Owens    V.  Cowan,  7  B.    Monr.    152;  man  u.  Dowse,  79    111.  66;   Mohr  v. 

Palmer  v.  Oakley,  2  Doug.  433;  Stall  Tulip,  51  Wis.  487.    Advice  of  a  fam- 

V.  Macalester,  9  Ham.  19;    Blackman  ilj  meeting  is  an  element  in  Louisiana 

v.  Baumann,  22  Wis.  611  ;   Stronse  v,  practice.    33  La.  Ann.  1211.    There  is 

Drennan,  41  Mo.  289 ;  Brown  r.Christie,  no  jurisdiction  to  authorize  a  mortgage 

27  Tex.  73 ;  Frazier  v.  Steenrod,  7  Iowa,  under  a  guardian's  petition  which  asks 

339.  for  a  sale.    McMannis  r.  Rice,  48  Iowa, 

Due  notice  to  those  interested  in  361.    The  notice  of  public  sale  with  a 

the  sale  is  essential.     Knickerbocker  wrong  time  or  no  time  stated  is  fatally 

V.  Knickerbocker,  58  Dl.  399 ;    Haws  defective.    Lyon  v.  Vanatta,  35  Iowa, 

V,  Clark,  37  Iowa,  355 ;  Williamson  ».  521.    But  cf.  Spring  v.  Kane,  86  111.  580. 

Warren,  55  Miss.  199.    But  the  pro-  A  sale  bond  is  essential  in  some  States, 

ceeding  is  in  rem,  in  the  ward's  interest ;  while  in  others,  especially  where  con- 

and  hence  notice  to  heirs  is  not  always  firmation    is  made   by   the    court,   its 

insisted  upon  as  necessary.    Mulford  i;.  omission  does  not  invalidate  the  sale. 

Beveridge,  78  111.  455  ;  Gager  ».  Henry,  Stewart  r.  Bailey,  28  Mich.  251 ;  Blauser 

5  Sawyer  C.  C.  237 ;  Mohr  v.  Mahierre,  u.  Diehl,  90  Penn.  St.  350 ;  47  Kan.  58 ; 

101  U.  S.  417.    Nor  the  appointment  of  McKeever  v.  Ball,  71  Ind.  398 ;  42  Ohio 

a  guardian  arf /iV«ii.     18  Col.  463.    But  St.  454;  81  Ky.  127  ;  23  Fed.  B.  645. 

notice  to  the  ward  is  usually  requisite.  But   informality  in    the  bond  is  not 

Rankin  v.  Miller,  43  Iowa,  1 1  ;  Kennedy  necessarily   fatal.     55  Wis.  39.     See 

17.  Gaines,  51   Miss.  625  ;  Musgrave  v.  Watts  v.  Cook,  24  Kan.  278  ;  Cuyler  v, 

Conover,  85  HI.  374.    Though  the  ward  Wayne,  64  Ga.   78.    A  special  bond 

need  not  join  in  the  petition.    Cole  v.  covers  only  a  sale  under  the  specific 

Gourlay,  79  N.  Y.  527.    Jurisdiction  is  license.    84  Wis.  537.  Cf.  46  Fed.  R. 

essential.    In  some  States  the  probate  256.    As  to  requisites  and  sufficiency  of 

court  has  no  authority  to  order  a  sale,  a  petition  for  leave  to  sell,  there  are 

Summer  v,  Howard,  33  Ark.  490 ;  see  many  decisions  of  little  more  than  local 

Foresman  v.  Haag,  36  Ohio  St.  102.  consequence.     Discretion  of  a  county 

37  677 


§  861  THE  DOMESTIC  RELATIONS.  [PART  IV. 

defects  to  urge  directly  for  avoiding  such  a  sale  which  could  not 
enable  the  sale  to  be  attacked  collaterally.  The  guardian's  ten- 
der of  a  deed  with  misrecitals  of  importance  need  not  be  accepted 
by  the  party  purchaser.^ 

The  purchaser  may  sometimes  maintain  a  bill  in  equity  for 
rescinding  the  sale  on  account  of  illegality.  But  he  must  offer 
to  surrender  possession  and  to  account  for  the  use  and  occupa- 
tion of  the  premises.^    Defective  proceedings  are  sometimes 

coart  in  ordering  a  sale  may  be  con-  court  has  jurisdiction,  and  makes  an 

troUed  usually  on  appeal    A  defective  order  for   the    sale,  a  bona  Jide  but 

petition  does    not   nsuallj  affect   the  irregular  arrangement  by  the  guardian 

court's  jurisdiction.    And  see  57  Tex.  with  the  purchaser,  as  to  delivery  of 

62 ;  48  Mich.  407.  deed  to  carry  out  the  terms  of  the  sale. 

There  has  been  some  conflict  of  wiU  not  readily  be  regarded  as  inval- 
cases  as  to  whether  a  sale  is  valid  with-  idating  the  sale.  Mulford  v.  Beveridge, 
out  the  statutory  notice  to  persons  in  78  111.  455.  The  act  of  conveyance  is 
interest.  But  the  present  inclination  rather  official  than  personal,  and  may 
upholds  the  sale  where  a  proper  petition  be  carried  out  by  a  successor  to  the 
was  presented  to  the  proper  court,  thus  guardian  who  sold.  Lynch  v.  Kirby,  36 
giving  that  court  jurisdiction  in  rem,  Mich.  238.  A  ward  had  a  void  decree 
The  sale  may  then  bind  the  guardian  of  sale  set  aside  where  his  gaardian 
and  his  ward,  and  all  having  notice  and  misappropriated  the  proceeds  and  was 
assenting,  even  though  it  might  not  not  compelled  to  refund  the  purchase- 
bind  parties  adversely  interested  having  money,  in  Reynolds  v.  McCurry,  100 
no  notice.  For  the  notice  is  not  to  give  111.  356.  As  to  limitation  of  ward's 
jurisdiction  of  the  subject-matter,  but  disability  to  set  aside,  see  79  Ind. 
to  get  jurisdiction  of  persons  adversely  188. 

interested.    Mohr  r.  Tulip,  51  Wis.  487,  A  formal  order  of  court  confirming 

and  cases  cited ;  Nott  v.  Sampson  Man.  the  sale  is  not  needful  usually  to  give 

Co.,  142  Mass.  479.  it  validity ;  but  local  statutes  differ.  57 

The  place  of  sale  need  not  be  desig-  Tex.  62 ;   59  Iowa,  533 ;   45  Ark.  41 ; 

nated.     Williams  v.  Warren,  55  Miss.  113  Mo.  175;  85  Mo.  464 ;  97  Cal.  360. 

199.    There  may  be  a  merely  defective  What  such  order  adjudicates,  see  30 

notice,  so  as  not  to  render  the  sale  void  Minn.  107.    Though  confirmation  ought 

as  in  case  no  notice  were  given.    Lyon  to  precede  the  delivery  of  a  deed,  a 

V.  Vanatta,  35  Iowa,  521 ;  59  Iowa,  533  ;  deed  previously  delivered  is  good  after 

49  Minn.  210.    A  limit  of  sale  by  ap-  confirmation.    Hammann  i;.  Mink,  99 

praisement  or  otherwise  is  sometimes  Ind.  279.    Confirmation  of  a  sale  where 

set.    Eraser  i;.  Zylicz,  29  La.  Ann.  534.  no  deed  was  executed,  but  the  price 

Statute  requirement  of  publication  for  was  paid  and  possession  delivered,  gives 

successive  weeks,  how  fulfilled.    Dexter  at  least  an  equitable  title.     54  Ark. 

V.  Cranston,  41  Mich.  448.     As  to  ad-  480. 

journing  the  sale,  see  Gager  v.  Henry,  ^  44    Minn.    250.    The    guardian's 

5  Sawyer  C  C.  237.    Defective  recitals  tender  of  a  deed  with  proper-  recitals 

in  a  guardian's  deed ;  whether  the  deed  and  covenants  should  be  accepted, 

must  be  cancelled.    Bobb  v.  Bamum,  ^  Shipp  v.  Wheeless,  33  Miss.  646 ; 

59  Mo.  394.     Succinct  statements  in  Loyd  v.  Malone,  23  HI.  43 ;  Andersoa 

such  deed  are  sufficient.    Worthington  v.  Layton,  3  Bush,  87. 
r.  Duukin,  41   Ind.  515.    Where  the 
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cured  by  the  court,  so  as  to  compel  him  to  abide  by  the  terms  of 
the  purchase.  Mere  irregularities  in  a  guardian's  sale  not  affect- 
ing the  jurisdiction  and  the  validity  of  a  title  do  not  justify  the 
purchaser  in  refusing  to  complete  the  purchase.^  He  is  pre- 
sumed to  have  knowledge  of  all  judicial  limits  as  to  price  and 
other  essentials  on  record  in  the  license  proceedings.^  And  it 
seems  that  he  may,  by  his  laches,  forfeit  his  right  of  objection 
to  the  sale.'  Whatever  the  favor  to  be  shown  to  a  hona  fide 
purchaser  without  notice  of  fatal  defects  in  the  title  or  misap- 
propriation of  the  proceeds,  one  who  connives  at  a  fraud  upon 
the  ward  may  be  held  accountable  for  the  trust  prope^y  or  its 
pix)ceeds.*  And  a  court  may  refuse  to  confirm  or  may  set  aside 
a  sale  because  of  gross  inadequacy  of  price  or  other  unfairness  to 
the  ward's  interest.^  A  guardian  in  general  can  only  safely 
accept  money  in  payment  of  the  purchase  price.^ 

§  361  a.  Other  Statute  Provisions ;  Mortgage,  &c.  —  Mort- 
gages are  sometimes  authorized  on  an  infant's  lands,  under  statute 
proceedings  analogous  to  those  empowering  a  sale ;  ^  or  the  sale 
of  an  undivided  interest  of  a  minor  in  land,  as  tenant  in  common 
or  otherwise.'  Or  a  guardian's  sale  is  made  subject  to  an  exist- 
ing mortgage.^  In  all  such  cases  the  guardian  should  keep  within 
the  scope  of  judicial  and  legislative  permission.^^ 

§  362.  Amerioan  Statutes ;  Sales  in  Cases  of  Non-Residents. 
—  Where  a  non-resident  guardian  applied  for  the  sale  of  real 

1  Beidler  v.  FriedeU,  44  Ark.  411;  See  161  Mass.  525,  as  to  other  considera- 

29  Fed.  R.  736.  tions  as  part  of  the  purchase  price. 

«  95  Mich.  244.  7  BatteU  r.  Torrey,  65  N.  Y.  294 ; 

s  Cooper  v.  Hepbnm,  15  Gratt.  551.  Noble  v.  BnnyaD,  85  111.  618. 

*  See  Wallace    v.  Brown,  41   Ind.         »  Price,  Matter   of,    67  N.  T.  231 ; 

436,  where  a  purchaser  paid   to  the  Schafer  v.  Luke,  51  Wis.  669 ;  Brenham 

guardian  the  latter's  individual  notes  v.  Davidson,  51  Cal.  352;  Fitzpatrick 

in  settlement  of  his  purchase.    So,  too,  v.  Beal,  62  Miss.  244. 
53  Ark.  224.    And  see  post,  c.  9.    A         *  As  to  the  effect  of  such  a  sale,  see 

collnsive    sale   between    administrator  Lynch  i^.  Kirby,  36  Mich.  238.  And  see 

and  guardian  to  the  detriment  of  the  §  351.    Guardian's  petition  to  court  for 

ward  and.  heir,  may  be  avoided  by  the  leave  to  mortgage  should  be  in  writing, 

latter.    90  Ga.  550.  and  in  Rhode  Island  he  cannot  give  a 

Rents  and  profits  under  an  irregular  power  of  sale  in  such  mortgage.  Barry 

sale  must  be  accounted  for  when  the  v.  Clarke,  13  R.  I.  65. 
sale  is  set  aside.    53  Ark.  224.  ^^  Kingsbury   o.    Powers,    131    lU. 

0  MitcheU  v.  Jones,  50  Mo.  438.  182. 

^  Brenham  v,  Davidson,  51  CaL  352. 

679 


§  363  THE  DOMESTIC  RELATIONS.  [PART  IV. 

estate  in  Maine  belonging  to  his  ward,  also  a  non-resident,  the 
person  authorized  in  that  State  to  make  the  sale  was  ordered  to 
transmit  the  proceeds  to  such  non-resident  guardian ;  but  this 
would  not  be  the  rule  in  some  other  States.^  Statutes  have 
been  frequently  enacted  by  which  non-resident  guai-dians  may 
sell  their  ward's  lands,  on  petition  to  the  court  having  jurisdic- 
tion, with  an  authenticated  copy  of  the  letters  of  guardianship, 
and  compliance  with  the  ordinary  formalities  of  such  sales; 
executing,  perhaps,  to  the  court  having  control  of  the  funds,  a 
bond  for  their  proper  application.* 

§  363.  American  Chancery  Rules  as  to  Sales  of  Infant's  Land. 
—  It  is  held  in  New  York  that  the  statutes  of  that  State  provide 
for  judicial  sales  only  in  cases  where  the  legal  title  is  in  the 
infant ;  and  that,  independently  of  such  statutes,  the  court  of 
chancery,  having  regard  to  the  infant's  necessities  and  interest, 
may  order  a  sale  of  the  equitable  estate.  On  this  principle  a 
chancery  sale  was  sustained,  as  against  infants,  where  a  trust 
estate  of  infants  in  lands  had  been  transferred  by  a  contract 
made  between  the  guardian  and  purchaser  with  the  approval  of 
the  court.^  Other  sales  of  this  kind  have  been  allowed  where 
the  legal  estate  was  in  the  infant*  The  course  of  procedure  in 
that  State  is  somewhat  peculiar,  and  English  chancery  prece- 
dents are  strongly  favored.  It  is  held  that  the  part-owner  of 
lands  in  which  an  infant  is  interested  ought  not  to  be  allowed 
to  make  the  sale.^  So,  too,  the  sale  of  a  court,  contrary  to  the 
provisions  of  a  devise,  is  utterly  void.^  And  in  a  late  case  the 
chancery  jurisdiction  over  the  land  of  infants  is  expressed  in 
quite  guarded  language,  and  apparently  to  the  effect  that  the 
court  has  no  inherent  original  jurisdiction  to  direct  such  sales, 
but  that  authority  must  be  derived  from  statute.^  In  some  other 


1  Johnson  v.  Ayerj,  2   Fairf.  99;  also  Matter  of   Ellison,  5  Johns.  Ch. 

contrOf  Clay  f?.  Brittingham,  34  Md.  676.  261 ;  Sntphen  v.  Fowler,  9  Paige,  280. 

s  McClelland  v.  McClelland,  7  Baxt.         ^  Here  real  estate  owned  hy  tenants 

210.  in  common,  of  whom  an  infant  was  one, 

<  Woods  V.  Mather,  38  Barb.  478 ;  was  sold  nnder  and  in  pursuance  of  a 

Anderson  v.  Mather,  44  N.  T.  249.  judgment  in  a  partition  suit  instituted 

*  In  re  Hazard,  9  Paige,  365.  bj  others  of  the  tenants  in  common  : 
B  In  re  TiUotsons,  2  Edw.  Ch.  118.  and  it  was  held  that  the  portion  of  the 

*  Rogers  v.  Dill,  6  Hill,  415.    See  proceeds  belonging  to  the  infant  re- 
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States,  chanceiy,  by  virtue  of  its  general  jurisdiction  over  in- 
fants and  their  estates,  claims  similar  power  to  decree  the  sale 
of  an  infant's  lands,  whether  held  under  a  deed  or  will,^  or  in 
trusty  and  thus  to  dispose  even  of  contingent  estates  should 
occasion  arise  ;^  or  to  partition,  or  to  give  orders  to  reinvest 
proceeds.  Here  the  aid  of  local  statute  is  sometimes  invoked 
for  the  liberal  exercise  of  such  functions ;  but  aside  from  such 
aid  the  claim  is  made  positively  in  several  States  that  chancery 
has  inherent  jurisdiction  to  order  the  sale  of  lands  belonging  to 
infants  for  their  proper  support  and  education,  or  more  broadly 
still  for  their  benefit^ 

There  are,  indeed,  numerous  American  decisions,  in  which 
the  rights  of  infants  in  lands  are  protected  in  equity,  so  far  as 
to  give  the  infants  opportunity  to  confirm  or  set  aside  a  sale  of 
real  estate  and  prevent  them  from  being  bound  by  a  transaction 
to  which  they  could  not  be  parties  in  their  own  right  Instances 
are  found  in  administrators'  settlements  to  which  the  infant  heir 
was  not  a  privy,  sales  under  decree  to  persons  who  had  never 
paid  the  purchase-money,  and  fraudulent  transactions.^  It  is 
held  that  chancery  cannot  interfere  with  the  lands  of  infants 
unborn.^  But  sales  made  in  fiaud  of  an  infant  are  sometimes 
adopted  and  confirmed  by  a  court,  with  the  purchaser's  assent, 
as  being  beneficial  to  the  infant.^  After  destruction  of  the 
records  and  lapse  of  time,  the  sale  may  be  presumed  to  have 
conformed  to  essentials.^    And  as  we  shall  see  hereafter,  length 

mained  impressed  with  the  character  of  rale  npholds  snch  jarisdiction  quite  ex- 
zeal  estate,  and  as  snch  did  not  pass  nn-  tensively.  Hale  v.  Hale,  146  IlL  227. 
der  the  infant's  will.  Horton  v.  McCoy,  Statutes  of  a  State  may  affect  this 
47  N.  Y.  21.  And  see  Cole  v,  Gourlay,  whole  jurisdiction.  87  Ya.  676 ;  53 
79  N.  T.  627,      Guardian  summarily  Ark.  37. 

ordered  to  refund  the  excess  of  pur-         *  Williams  v.  Duncan,  44  Miss.  376 ; 

chase-money  in  case  of  an  error  as  to  Jones  v.  Billsteln,  28  Wis.  221 ;  Wil- 

the  extent  of  the  infant's  lands.  Matter  liams  v.  Wiggand,  53  HI.  233 ;  Terry  v. 

of  Price,  67  N.  Y.  231.  Tuttle,  24  Mich.  206 ;  Phillips  v.  Phfl* 

^  Goodman  v.  Winter,  64  Ala.  410;  lips,  50  Mo.  604 ;  Walke  v.  Moody,  65 

Redd  i;.  Jones,  30  Gratt.  123.  N.  0.  599. 

>  Palmer  v.  Garland,   81  Ya.    444         *  Downin  v.  Sprecher,  35  Md.  474. 
(aided  by  statute) ;  Thaw  v.  Ritchie,  136         *  Ex  parte  Kirkman,  3  Head,  517. 
U.  S.  519.  7  Spring  v.  Kane,  86  III.  580.  Where 

*  Shumard  v.  Phillips,  53  Ark.  37 ;  a   court   of    equity   acts   on   general 

Thaw  V.  Ritchie,  136  U.  S.  519 ;  Hamer  grounds,  it  must  inquire  whether  the  in- 

V.  Cook,  118  Mo.  476.      The  Hllnoia  fant  will  be  benefited;  if  not,  decree 
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of  time  and  laches  on  the  infant's  part  after  reaching  majority^ 
or  his  election  not  to  avoid,  may  often  render  the  transaction 
unimpeachable,^ 

§  364  Ghiardian'8  own  Sale  not  binding ;  Public  Sale  luraally 
reqnired.  —  In  general,  a  guardian's  sale  of  real  estate  belonging 
to  his  minor  ward,  without  an  order  from  the  court  either  by 
virtue  of  statute  or  chanceiy  jurisdiction,  is  not  binding  upon 
the  minor ;  and  such  ward's  interest,  legal  or  equitable,  can  only 
be  divested  by  a  public  sale  under  proper  judicial  sanction;* 
though  discretion  is  sometimes  given  the  court  as  to  ordering 
and  sanctioning  a  private  sale.^  But  under  a  deed  of  gift  to 
minors,  empowering  the  guardian  to  sell,  his  discretion  is  com- 
mensurate with  the  terms  of  the  trust> 


CHAPTER  VIII. 

THE  guardian's  BOND,  INVENTORY,  AND  ACCOUNTS. 

§  365.  Guardian's  Reccgnizanoe ;  Receiver,  &o. ;  TIn8^1»h  Chan- 
cery Rule.  —  It  is  the  practice  of  the  English  court  of  chancery 
to  require  chancery  guardians  appointed  on  petition  without 
suit  to  enter  into  recognizance  to  account.  When  reference  is 
made  to  a  master  on  the  original  petition  for  guardianship,  he 
is  directed  to  make  a  report  approving  of  the  security  offered  as 
well  as  of  the  person  desiring  the  appointment  On  this  report 
the  court  proceeds  to  act.    A  recognizance  with  sureties  is  usu- 

shouldberefased.  148  Dl.  321.  General  406;  Schafer  v.  Luke,  51  Wis.  669. 
jurisdiction  denied  in  selling  land  where  Land  held  not  taxable  to  pnichaser 
an  adult  had  a  part  interest  72Md.  264.  untU  conyeyance  is  executed,  con- 
Jurisdiction  apart  from  statute  denied,  finned,  &c.,  even  though  bj  its  terms 
87  Va.  676.  dating    back.     Ordwaj   v.   Smith,  53 

1    See  infra,    c    9 ;    Infancy,  cs.  5  Iowa,  589. 
and  6 ;   Havens  ».  Patterson,  43  N.  Y.         «  Supra,  §  356 ;  Wells  v.  Chaffin,  60 

218;  Farmele  v.   McGinty,  52    Miss.  Oa.  677 ;  Morrison  o.  Einstra,  55  Mias. 

475.    Infant's  title  under  statute  sale,  71. 

when  actually  divested,  see  Doe  v.  Jack-        *  MaxweU   v.    CampbeU,   45    Ind. 

son,  51  Ala.  514 ;  Shaifner  v.  Briggs,  361. 
36  lud.  55 ;  MacVey  v.  MacVey,  51  Mo.         ^  Thurmond  v.  Faith,  69  Ga.  833. 
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ally  taken ;  but  the  court  uses  its  discretion ;  and  sometimes  the 
personal  recognizance  of  the  guardian  is  deemed  sufficient.  This 
recognizance  is  vacated  when  the  infant  comes  of  age.  No  rec- 
ognizance in  modem  practice  is  required  from  the  guardian  of 
the  person  who  is  appointed  where  the  infant  has  been  made  a 
ward  of  chancery  during  the  pendency  of  a  suit  Nor  is  it  given 
by  guardians  selected  by  the  court  for  special  purposes ;  as,  for 
instance,  to  give  formal  consent  to  an  infant's  marriage  under 
Lord  Hardwicke's  act.  In  a  word,  the  chancery  rule  appears 
to  be  that  guardians  of  the  estate  give  security  for  the  perform- 
ance of  their  trust,  but  guardians  of  the  person  none.  Special 
circumstances  may,  however,  arise  for  requiring  recognizance 
from  the  latter.^ 

Since  the  active  management  of  the  infant's  estate  is  fre- 
quently intrusted  to  a  receiver,  selected  as  an  officer  of  the 
court,  the  latter  is  also  bound  to  account  annually  and  pay  his 
balances  into  court  For  performance  of  these  duties  he  gives 
proper  security ;  and  he  is  allowed  a  salary  for  his  services.^ 

§  366.  Amezloan  Rule ;  Bonds  of  Probate  and  other  Guardians. 
—  In  this  country,  as  we  have  seen,  most  guardians  of  the  estate 
are  what  may  be  termed  probate  guardians,  deriving  their 
authority  under  the  appointment  of  courts  which  most  resemble 
the  old  ecclesiastical  courts  of  England.  The  practice  which 
has  grown  up  in  most  of  the  States,  as  well  as  our  statute  law, 
places  guardians,  therefore,  in  many  respects,  on  the  same  foot- 
ing as  executors  and  administrators.  like  such  officers  they 
give  bonds,  file  inventories,  and  render  regular  accounts  to  the 
court ;  and  the  same  principles  which  apply  to  the  one  class,  in 
these  respects,  apply  also  to  the  other.  But  as  these  three  re- 
quirements have  main  reference  to  the  ward's  property,  little 
or  no  practical  necessity  exists  for  pursuing  a  guardian  who 
neglected  to  qualify  or  file  inventory  or  account  where  there 
were  no  assets  of  the  infant 

A  probate  guardian,  before  receiving  from  the  court  his  let- 
ters of  appointment,  is  obliged  to  give  bond,  with  good  security, 

^  Maq>her8.  Inf.  108,  348,  553;  3  eery  practice  in  New  York,  see  /n  re 
Kent,  Com.  227.  MorreU,  4  Paige,  44 ;  Minor  v,  Betts,  7 

«  Macphers.  Inf.  266.    As  to  chan-    Paige,  596. 
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for  the  faithful  performance  of  his  trust.^  As  such  guardian  is 
intrusted  with  both  the  person  and  estate  of  his  ward,  the  lan- 
guage of  his  bond  should  be  framed  accordingly.  In  some 
States  the  statute  prescribes  the  terms  substantially  as  follows : 
To  make  a  true  inventory  of  the  ward's  estate  which  shall  come 
to  his  possession  or  knowledge ;  to  manage  the  property  accord- 
ing to  law  and  the  best  interests  of  the  ward,  and  to  discharge 
his  trust  faithfully  in  relation  thereto;  to  render  regular  ac- 
counts to  the  court ;  and,  finally,  to  make  due  settlement  with 
the  ward  or  other  person  lawfully  entitled  at  the  expiration 
of  his  trust  The  bond,  in  case  of  an  infant,  stipulates  for  a 
faithful  discharge  of  duties  as  to  custody,  education,  and  main- 
tenance ;  but  where  the  ward  is  an  adult  insane  person  or 
spendthrift,  for  custody  and  maintenance  only.* 

The  penal  amount  of  the  guardian's  bond,  as  in  other  cases,  is 
usually  fixed  at  double  the  amount  of  the  estate  to  be  accounted 
for.  The  sureties  are  to  be  approved  by  the  court.  When  such 
sureties  are  insolvent  or  the  penal  sum  named  in  the  bond  is 
insufficient,  or  from  any  other  cause  the  bond  becomes  unsatis- 
factory, a  new  bond  may  be  ordered  with  such  security  as  the 
court  deems  proper.  This  bond  is  made  payable  to  the  judge 
or  his  successors  in  office,  and  is  kept  on  file,  to  be  sued  in 
behalf  of  the  ward  or  by  any  other  person  who  may  be  injured 
by  the  misconduct  of  the  guardian  while  in  office.* 

1  No  one  shonld  receive  letters  or  be  345.  The  probate  goardian  ought  to 
considered  actnal  guardian  until  he  file  an  approved  bond  before  being  con- 
files  a  statutory  bond.  57  Fed.  966.  But  sidered  duly  qualified.  The  court  can- 
where  letters  issue  reciting  that  bond  not,  after  appointing  him  guardian  of 
has  been  given,  it  wiU  be  presumed  one  child,  appoint  him  guardian  of 
that  the  bond  was  filed  though  it  can-  another  subsequently,  and  then  order 
not  be  found.  McGralei7.McGale(1894),  the  former  bond  to  stand  for  both. 
R.  I.  Bond  not  an  essential  to  a  valid  Vanderburg  v,  WiUiamson,  52  Miss. 
appointment  in  104  N.  C.  75.  233.    Some  statutes  hold  the  judge  to 

2  Smith's  Prob.  Pract.  (Mass.)  88,  careful  inquiry  into  the  sufficiency  of 
89.  As  to  dispensing  with  sureties  sureties  before  accepting  them.  Colter 
where  a  fidelity  company  guarantees  v.  Mclntire,  1 1  Bush,  565.  Delivery  of 
the  bond,  see  1  Dem.  (N.  T.)  75.  a  guardian's  bond  to  the  proper  office 

"  See  Mass.  Gen.  Sts.  c.  101 ;  lb,  c  cannot  readily  be  shown,  after   long 

109;  Bennett  v.  Byrne,  2  Barb.    Ch.  lapse  of  time,  to  be  merely  in  escrow. 

216 ;  Bruuson  v.  Brooks,  68  Ala.  248.  Ordinary  r.  Thatcher,  41  N.  J.  L.  403. 

A  succeeding  guardian  may  of  course  A  bond  filed  and    executed    by  two 

sue  such  bond.     Voris  v.  State,  47  Ind.  sureties,  though  calling  in  its  premises 
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A  probate  bond  may  be  good,  though  inartificially  drawn,  if 
substantially  in  compliance  with  the  statute.^  And  if  it  con- 
tains more  than  the  law  requires,  it  is  nevertheless  good  for 
such  portion  as  is  lawful^  But  perhaps  not,  if  it  contains  lesa 
A  bond  is  not  to  be  avoided  for  slight  defects  committed  through 
carelessness  or  error.  In  some  instances  defective  bonds  have 
been  cured  in  equity,  so  as  to  hold  both  principal  and  sureties, 
and  have  been  made  enforceable  even  though  void  at  law.^ 
Material  erasures  on  the  face  oi  the  bond  may  be  explained,  and 
the  presumption  is  fair  that  they  were  made  before  delivery.* 
A  bond  is  not  vitiated  which  contains  a  proper  recital  of  the 
ward's  name,  although  there  be  a  discrepancy  in  names  between 
the  bond  and  letters  of  guardianship;  and  yet  sureties  have  been 
relieved  from  liability  on  the  ground  that  the  ward  was  not 
named  in  the  bond  at  all.^  The  true  principle  which  distin- 
guishes such  cases  seems  to  be  that  the  identity  of  the  parties 
should  sufficiently  appear. 

for  three,  maj  bind  the  two.  Ordinary  yisiooB  not  required  in  the  statutory 
V,  Thatcher,  41  N.  J.  L.  403.  In  gen-  form,  which  are  in  accordance  with 
oral,  sureties  as  weU  as  the  guardian,  law.  McFadden  v.  Hewett,  78  Me.  24. 
are  estopped  by  the  delivered  bond  it-  But  the  legality  of  an  appointment 
self  from  denying  its  legal  effect  on  the  may  be  denied  by  virtue  of  recitals  in 
ground  of  fraud  by  the  guardian,  or  a  bond  which  are  senseless  and  un- 
arrangements  with  him  as  to  other  sig-  certain.  Hayden  v.  Smith,  49  Conn, 
natures,  &c.,  to  which  the  court,  the  83.  The  surety  is  estopped  when  sued 
ward,  and  parties  to  be  protected  by  to  deny  the  appointment  of  the  guar- 
the  bond  were  not  privy.  Vincent  v.  dian  as  recited  in  the  bond.  82  Ind. 
Starks,  45  V^is.  458 ;  Sasscer  v.  V^alker,  126 ;  McGale  v,  McGale  (1894),  R.  I. 
5  Gill  &  J.  102;  State  r.  Hewitt,  72  Mo.  i  Probate  Court  v.  Strong,  27  Vt. 
603 ;  Brown  v.  Probate  Judge,  42  Mich.  202  ;  Alston  v.  Alston,  34  Ala.  15 ;  Or- 
501.  Even  if  the  guardian's  appoint-  dimuy  i?.  Heishon,  42  N.  J.  L.  15. 
ment  was  void  for  want  of  jurisdiction,'  *  Pratt  v,  Wright,  13  Gratt.  175. 
the  sureties  are  held  liable  with  him  '  Wiser  v.  Blachly,  1  Johns.  Ch.  607 ; 
for  his  quasi  guardianship  under  which  Sikes  v.  Truitt,  4  Jones  Eq.  361 ;  Bum- 
he  obtained  the  property.  Corbitt  v,  pus  v,  Dotson,  7  Humph.  310. 
CarroU,  50  Ala.  315.  If  the  appoint-  «  Xander  v.  Commonwealth,  102 
ment  was  simply  voidable  the  surety  Penn.  St.  434.  This  presumption  may 
is  estopped.     156   Penn.  St.  301.    A  be  rebutted. 

guardian's  bond  held  good,  although  ^  Shuster  v.  Perkins,  I  Jones,  325 ; 
there  was  a  blank  where  the  penalty  is  Greenly  v,  Daniels,  6  Bush,  41 ;  State 
ordinarily  written,  and  no  penalty  was  v.  Martin,  69  N.  C.  175;  Shroyer  v. 
stated.  102  Ind.  214.  Nor  was  it  in-  Richmond,  16  Ohio  St.  455;  Richard- 
valid  for  want  of  approval  lb.  son  v.  Boynton,  12  Allen,  138.  Bond 
A  guardian's  bond  is  not  converted  not  invalid  where  a  blank  was  left  for 
from  a  statutory  to  a  common-law  the  initials  of  the  wards'  names.  41 
bond   merely  because  it  contains  pro-  Ark.  254. 
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Where  there  are  several  wards,  one  probate  bond  is  sufficient 
for  alL^  But  separate  bonds  for  each  ward  would  not  be  im- 
proper, and,  in  some  instances,  might  be  even  preferable.  The 
names  of  all  the  wards  should  be  embraced  in  the  bond,  where 
only  one  is  furnished. 

Natural  guardians  are  not  required  to  give  bond.  Nor  were 
guardians  in  socage.  Nor,  in  England,  are  testamentary  guar- 
dians to  furnish  security  to  the  court.  The  reason  is  that  these 
guardians  were  not  judicially  appointed  nor  answerable  in  gen- 
eral to  the  court.  The  same  law  prevails  in  many  parts  of  this 
country.^  But  in  some  States  testamentary  guardians  are  treated 
Uke  executors,  in  respect  to  their  appointment ;  that  is  to  say, 
the  will  which  names  them  must  be  admitted  to  probate  and 
letters  issued;  and  the  testators  appointment  is  made  subject 
to  judicial  approval.  In  such  cases  the  testamentary  guardian^ 
like  the  executor,  is  required  to  give  security ;  but  he  may  be 
exempted  from  giving  sureties,  if  the  testator  requested  such 
exemption  and  the  court  deems  it  safe  to  grant  the  request^ 

§  367.  The  Same  Subject ;  Liability  of  Guardian  and  Sureties. 
—  The  bond  of  a  probate  guardian  renders  him  and  his  sureties 
liable  for  all  estate  of  the  ward  \^hich  shall  come  to  his  pos- 
session or  knowledge.  This  includes  chattels  due  from  the 
guardian  to  the  ward  at  the  time  of  his  appointment  or  of  the 
execution  of  the  bond,  even  though  the  fund  be  the  proceeds  of 
land  already  sold  and  paid  for,  and  the  rent  of  real  estate  occn* 
pied  by  the  guardian  before  that  time.  It  embraces  chattels 
and  rents  and  income  from  every  species  of  property  that  the 
guardian  actually  receives  in  his  official  capacity,  or  that  he 
might  have  received  if  he  had  faithfully  performed  his  duties.* 
Property  received  from  persons  resident  in  another  State  is  cov- 
ered by  the  bond  as  much  as  property  originally  within  the 

1  Cranston  v.  Spragne,  3  K.  I.  205 ;  213.    Bond  most  be  given.    57  Fed. 

Ordinary  v.  Heishon,  42  N.  J.  L.  15.  966. 

3  See  supra,  cs.  1, 2 ;  Thomas  r.  Wil-        ^  Mattoon  v.  Cowing,  13  Gray,  387 ; 

liams,  9  Fla.  289.  NeiU  v.  Neill,  31  Miss.  36 ;  Bond  v.  Lock- 

>  See  Mass.  Gen.  Sts.  c   109.     A  wood,  33  HL  212;  Williams  o.  Morton, 

testamentary  guardian  will  be  ordered  38  Me.  47 ;  McClendon  v.  Harlan,  2 

to  famish  security  whenever  the  court's  Heisk.  337;   Hunt  r.  State,  53    Ind. 

interposition  appears  proper.    13  Phila.  321. 
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jurisdiction.^  But  while  the  property  is  beyond  his  reach,  and 
cannot  be  obtained  without  a  foreign  appointment,  the  liability 
of  his  bondsmen  would  not  seem  to  extend  beyond  a  general 
dereliction  of  duty  on  his  part  in  neglecting  the  proper  means 
of  obtaining  it  The  bond  of  guardians  of  foreign  wards,  ap- 
pointed for  recovering  estate  situated  in  their  own  State,  binds 
them  to  account  only  for  such  property,  nor  can  they  be  held 
liable  for  the  custody  of  the  wards  while  the  latter  remain  non- 
residents. A  legacy  due  from  the  executor  of  the  ward's  father, 
and  other  estate  lawfully  payable  to  the  guardian  by  the  execu- 
tor, must  all  be  accounted  for,  and  for  this  the  guardian's  sure- 
ties are  doubtless  liable.  The  bond  covers  property  of  the  ward 
obtained  by  the  guardian  and  disposed  of  before  his  appointment 
and  charged  in  account*  But  for  property  unlawfully  received 
by  the  guardian,  and  not  belonging  to  his  ward,  although  he 
may  be  compelled  to  account  for  it  on  his  personal  responsi- 
bility, his  sureties  are  not  liable,  since  it  does  not  come  to  his 
hands  as  guardian.'  Where  the  guardian  loans  his  ward's  money 
improvidently,  he  and  his  sureties  become  and  continue  liable 
for  it* 

The  liability  of  sureties  lasts  to  the  full  extent  of  the  penal 
sum  named  in  the  bond,  while  the  responsibilities  of  the  guar- 
dianship continue,  and  it  does  not  terminate  by  the  resignation 

1  McDonald    v.  Meadows,   1    Met.  transfer  of  the  estate  by  the  gnardian 

(Kj.)  507 ;  Brooks  r.  Tobin,  135  Mass.  to  one  erroneously  sapposed  to  be  a 

69;  State  p,  Williams,  77  Mo.  463.  qualified  successor.    90  N.  C.  72.    Or 

'  Sargent  v,  Wallis,  67  Tex.  483.  where  the  gnardian  removes  from  the 

<  liyermore  v.  Bemis,  2  Allen,  394 ;  State  without  accounting.    81  Ind.  455. 

Allen  V.  Crosland,  2  Rich.  £q.  68 ;  Bal-  Or  where  he  converts  the  ward's  money 

lard  V,  Bmmmitt,  4  Strobh.  Eq.  171.  before  giving  a  bond  and  afterwards 

As  to  liability  where  court  ordered  a  replaces  it,  but  fails  to  account  for  the 

•  deposit  of  money,  see  Griffith  v.  Parks,  money  so  replaced.    80  Ind.  155. 

32  Md.  1.    Guardian's  bondsmen  held  The  guardian's  sureties  are  not  liable 

liable  for  the  fuU  amount  of  insurance  for  money  paid  over  to  a  guardian  by 

policy  on  the  life  of  the  father  taken  executors  contrary  to  directions  of  the 

for  two  children,  one  of  whom  died  wiU.    Hindman  o.  State,  61  Md.  471 ; 

soon  after  the  father.    Carr  r.  Askew,  Perkins  o.  Tooley,  74  Mich.  220.    Nor 

94  N.  C.  194.    Por  a  claim  assigned  by  for  money  paid  over  by  mistake,  even 

the  widow  against  the  administrator  c^  though  che  guardian  in  his  accounts 

the  estate  of   the   child's   fother.    22  charged  himself.    181  Ind.  187.    And 

S.  C.  147.    For  the  guardian's  failure  see  99  Mo.  609. 

to  make  a  reinvestment.    81  Ky.  158.  *  Richardson  v.  Boynton,  12  Allen, 

For  a  loss  occurring  by  reason  of  a  138. 
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or  death  of  the  guardian.  For  the  ward's  estate  in  the  guar- 
dian's hands  or  subject  to  his  control  at  the  time  of  his  resig- 
nation or  death,  they  continue  liable.^  Their  liability,  though 
usually  recited  in  the  bond,  extends  in  general  to  whatever  the 
guardian  received  after  the  bond  was  executed  and  by  culpable 
negligence  or  misconduct  wasted,  misapplied,  or  did  not  duly 
account  for.^  Not  even  the  statutory  limitation  to  suits  against 
executors  and  administrators  operates  to  relieve  such  sureties 
for  the  default  of  their  deceased  principal'  The  estate  of  a 
deceased  surety  is  liable  for  a  default  of  the  guardian  which 
occurred  after  such  surety's  death,  and  before  final  settlement  of 
the  trust.^  Under  the  prevalent  rule  of  American  statutes,  no 
action  can  be  maintained  on  the  bond  of  a  probate  guardian 
until  after  a  citation  to  account  and  a  decree  which  establishes 
a  default  on  his  part ;  and  this  holds,  even  though  the  guardian 
should,  meanwhile,  die.^  Sureties  are  liable  so  long  as  the  offi- 
cial bond  can  be  sued  at  alL  But  a  surety  may  be  dLscharged 
at  any  time  upon  his  petition  and  after  due  notice  to  all  parties 
interested ;  and  thereupon  the  court  will  order  the  guardian  to 
furnish  new  security,  and,  upon  his  failure  to  do  so,  may  remove 
him.  But  such  surety  remains  liable  until  the  new  bond  is 
approved ;  ^  and  for  any  previous  embezzlement  or  other  mis- 
conduct or  culpable  mismanagement  committed  by  the  guardian 
he  must  still  respondJ  The  personal  representative  of  a  de- 
ceased surety,  it  would  appear,  may  compel  the  guardian  to 
furnish  new  security  in  like  manner.^    The  approval  of  a  new 

1  Moore  r.  Wallis,  IS  Ala.  458;  State  7  Eichelberger  o.  Gross,  49  Ohio  St 

V,  Thorn,  28  Ind.  306 ;  Ashhy  v,  John-  549  ;  Yost  v.  State,  80  Ind.  350.    And 

ston.  23  Ark.  163.  see  BeU  v.  Rudolph,  70  Miss.  234,  that 

^  Hason  v.  Green,  88  Ga.  722.  no  artifice  of  the  guardian  orer  such 

*  Chapin  v.  Livermore,  13  Gray,  embezzlement  wiU  relieve  soch  surety. 
561 ;  Ordinary  v.  Smith,  55  Ga.  15.  «  Moore  v,  WaUis,  18  Ala.  458.    The 

*  Voris  V.  State,  47  Ind.  345 ;  Cot-  heirs  of  a  deceased  surety  are  not  liable 
ton  V.  State,  64  Ind.  573.  See  Brooks  jointly  with  the  principal  on  the  bond. 
V,  Rayner,  127  Mass.  268.  Strickland    r.    Holmes,    77    Me.    197. 

*  Perkins  v.  Stimmel,  114  N.  Y.  Where  a  guardian,  after  the  death  of 
359.  For  in  such  case  his  representa-  one  surety,  gives  another  bond  with 
tives  should  be  summoned  to  account.  other  sureties  conditioned  like  the  first, 

^  Jamison  v,  Cosby,  II  Humph.  273;  though  with  larger  penalty,  the  sure- 
Mass.  Gen.  Sts.  c.  101 ;  BeUune  v,  Wal-  ties  on  both  bonds  are  co-sureties.  Ste- 
lace,  2  Rich.  80.  vens  v.  Tucker,  87  Ind.  109. 
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bond  and  the  discbaige  of  a  former  surety  terminate  ipso  facto 
the  liability  of  such  surety  so  far  as  new  acts  of  the  guardian 
are  concerned,  notwithstanding  the  security  substituted  may 
prove  insufficient,  or  the  instrument  fatally  defective.^  Belease 
of  a  surety  is  not  to  be  readily  presumed.'  One  surety  cannot 
be  discharged  from  his  liability  without  the  other,  unless  the 
latter  by  words  or  acts  shows  his  consent  to  remain  solely 
responsible.' 

The  sureties  on  a  guardian's  bond,  though  liable,  it  may  be, 
for  money  received  by  the  guardian  before  the  bond  was  made, 
are  not  liable  for  what  he  receives  after  having  resigned  or 
been  removed  from  office.*  And  where  a  ward  dies  and  the 
guardian  administers  upon  his  estate,  the  liability  for  the  assets 
formerly  held  by  the  latter  as  guardian  becomes  transferred  to 
him  as  administrator,  and  the  sureties  on  his  administration 
bond  are  made  liable  in  place  of  those  who  were  his  bondsmen 
in  the  guardianship.^  But  redress  for  a  guardian's  conversion 
should  be  sought  on  the  bond  or  bonds  in  force  at  the  time ; 
and  the  question  is  not  when  does  the  guardian  charge  him- 
self with  assets,  but  when  do  they  come  to  his  possession  oi 
knowledge  as  guardian.* 

Where  the  guardian  has  filed  an  additional  bond,  as  in  case 
of  a  large  accession  to  the  original  estate,  both  bonds  remain 
valid,  the  new  bond  is  taken  as  a  cumulative  security  and  the 

1  Hamner  v.  Mason,  24   Ala.  480.  r.  ArxDBtrong,  88  Ind.  65,  for  the  role 

See  Kendrick    v,  Wilkinson,  18  Ind.  where  a  guardian  in  default  gave  a  new 

206.    A  snrety  may  sign  an  old  gnar-  bond  and  then  committed  otlier  defalca- 

dian's  bond  as  well  as  a  new  one,  in  the  tions  and  died,  his  estate  paying  a  per- 

stead  of  a  retiring  sarety.    15  Lea,  618 ;  centage  on  the  entire  defalcation.    For 

1 03  111.  1 42.  the  California  mle  see  Spencer  v.  Hoogh- 

>  Wann  v.  People,  57  HI.  202.  ton,  68  Cal.  82. 

*  See  Newcomer's  Appeal,  43  Fenn.  ^  Merrells  v.  Phelps,  34  Conn.  109. 
St.  43 ;  Sebastian  v,  Bryan,  21  Ark.  Bnt  as  to  payments  made  to  some  per- 
447  ;  Frederick  v.  Moore,  13  B.  Monr.  son  by  one  not  aware  that  his  anthority 
470;  Boyd  v.  Ganlt,  3  Bosh,  644.  has  been  revoked,  see  Sage  r.  Ham- 
Where  a  gnardian  has  once  been  dis-  monds,  27  Gratt.  651.  See  Downing  v. 
charged  with  money  in  his  hands  not  Peabody,  56  Ga.  40. 
paid  over,  and  is  subsequently  reap-  '  Baker  v.  Wood,  42  Ala.  664. 
pointed,  and  accounts  only  for  money  ^  Jjowtj  v.  State,  64  Ind.  421 ;  John- 
received  since  reappointment,  the  sure-  son  v,  McCuUongh,  59  Ga.  212.  And 
-ties  on  his  first  bond  are  liable.  Nan-  see  86  N.  C.  190,  where  one  is  adminis- 
gle  V.  State,  101  Ind.  284.    See  Bond  trator  and  guardian. 
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sureties  (as  such  statutes  are  generally  construed),  are  all  deemed 
co-sureties,  and  liable  as  such.^  And  a  bond  voluntarily  offered 
by  the  guardian  and  approved  in  the  ordinary  form  is  as  binding 
as  though  it  had  been  ordered  by  the  court.*  Where,  however, 
the  sureties  of  an  old  bond  are  discharged  and  a  new  bond  is 
substituted,  the  usual  rule  is  that  the  old  sureties  and  the  new 
are  liable  together  as  co-sureties  for  the  defaults  of  the  guardian, 
previous  to  filing  the  new  bond,  and  that  the  new  sureties  alone 
bear  the  responsibility  of  his  subsequent  misconduct.'  But  the 
liability  of  a  surety  on  a  new  bond  given  in  place  of  the  original 
one  is  in  some  States  treated  as  prospective  only,  on  the  equi- 
table principle  that,  where  the  statute  bond  does  not  plainly 
express  a  retrospective  operation,  such  should  not  be  its  con- 
struction.^ Contribution  is  in  proportion  to  the  penal  sum 
named  in  the  respective  bonds.  But  in  special  instances  and 
under  the  open  sanction  of  the  court  and  of  an  infant's  coun- 
sel a  new  surety  has  been  accepted  upon  qualified  terms  of 

^  LoriDg  V.  Bacon,  3  Ciuli.  465 ;  liable  for  money  paid  the  guardian  on 
Commonwealth  v.  Cox,  36  Fenn.  St.  account  of  a  ward  who  at  the  time  of 
442 ;  Allen  v.  State,  61  Ind.  268 ;  Huson  payment  was  of  age.  Sheton  v.  Smith, 
V.  Green,  88  Gra.  722.  In  absence  of  59  Tenn.  82.  A  soretj'B  contingent 
positive  evidence  of  the  time  of  any  liability,  being  provable  against  him  in 
misconduct,  the  sureties  are  aU  liable  bankruptcy  proceedings,  may  thus  have 
in  this  case  for  the  entire  guardianship,  have  been  avoided.  Davis  v,  McCurdy, 
Douglass  V.  Kessler,  57  Iowa,  63.  And  50  Wis.  569.  But  not  a  guardian's, 
see  87  Ind.  109.  Re  Maybin,  15  Bankr.  Reg.  468.  Sure- 
^  Potter  V.  State,  23  Ind.  550.  ties  on  a  bond  are  not  usually  liable  for 
*  Loring  v.  Bacon,  3  Cush.  465 ;  Bell  past  defaults.  State  v,  Jones,  89  Mo. 
V.  Jasper,  2  Ired.  Eq.  597 ;  Hutchcraft  470 ;  McWiUiams  r.  Norfleet,  60  Miss. 
V.  Shrout,  1  Monr.  206 ;  Jones  v,  Blan-  987.  But  a  substituted  surety  is  liable 
ton,  6  Ired.  Eq.  115;  Ammona  o.  Peo-  for  money  received  before  by  the  guar- 
pie,  11  III.  6;  Bayers  v,  Cassell,  23  dian.  Tuttle  o.  Northrop,  44  Ohio  St 
Gratt.  525 ;  McGloshlin  v.  Wyatt,  1  Lea,  178.  Or  for  money  already  lent  to  a 
717 ;  State  v.  Page,  63  Ind.  209.  The  firm  which  afterwards  turns  out  insol- 
langaage  of  a  local  code  must  be  re-  vent.  McWiUiams  v,  Norfleet,  63  Miss, 
sorted  to  for  the  rule  in  such  cases  as  183.  The  sureties  on  a  guardian's  ad- 
to  the  discharge  of  former  bondsmen  ditional  bond  may  be  liable  for  his  fail- 
from  liability.  See  Sayers  v.  Cassell,  nre  to  account  for  money  on  hand  when 
23  Gratt.  525.  A  periodical  statutory  it  was  given ;  the  presumption  being 
bond  is  required  in  some  States,  and  that  the  misappropriation  was  after- 
even  such  bonds  are  held  to  be  cumula-  wards.  Clark  v.  Wilkinson,  59  Wis. 
tive,  under  the  statute,  as  to  the  wards,  543.  See  further,  67  Ala.  406 ;  84  Ind. 
though  contribution  is  in  inverse  order  433. 

of  execution.     Tennessee  Hospital  v.        *  Lowry  v.  State,  64  Ind.  421 ;  Stete 

Fuqna,  1  Lea,  608.     A  surety  ia  not  v.  Shackleford,  56  Miss.  648. 
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liability  sufficiently  beneficial  to  the  waid,  which  he  insisted 
upon.* 

§  368.  The  Same  Subject.  —  Many  of  the  decisions  in  regard 
to  administration  bonds  apply  on  principle  to  those  of  guardians, 
Thus  a  bond  which  is  not  signed  by  the  guardian  is  not  binding 
even  upon  his  sureties.^  And  if  altered,  after  being  signed  by 
two  sureties,  with  the  consent  of  the  principal  only,  and  then 
signed  by  two  other  sureties,  ignorant  of  the  alteration,  it  is  not 
binding  upon  any  of  the  sureties;  not  upon  the  first  two,  be- 
cause altered  without  their  consent;  not  upon  the  other  two, 
because  they  were  not  informed  of  the  release  of  the  two  former.® 
But  fraud  practised  in  obtaining  a  surety's  signature  affords  the 
surety  whose  confidence  was  misplaced  no  defence  when  sued 
on  the  bond,  as  against  those  his  conduct  led  to  rely  upon  it^ 
So  joint  guardians  who  wish  to  limit  their  respective  liabilities 
must  furnish  separate  bonds ;  since  both  are  responsible  for  all 
the  acts  of  each  other  during  the  continuance  of  the  joint  guai*- 
dianship  where  they  execute  a  joint  bond.*  And  the  usual 
rule  is  that  no  more  than  the  penal  sum  named  in  the  bond 
can  be  recovered  upon  it,  unless  it  be  by  way  of  interest  or 
costs.^ 

§  369.  The  Same  Subject ;  Special  Bond  in  Sales  of  Real 
BBtate.  —  A  special  bond  is  in  many  States  required  where  a 
<]^uardian  is  licensed  to  make  sale  of  his  ward's  real  estate. 
Where  real  estate  has  been  sold  by  a  guardian,  and  the  proceeds 
remain  unaccounted  for  at  the  expiration  of  his  trust,  it  is  a 
question  whether  the  sureties  on  his  general  bond  shall  be  held 
responsible,  or  those  on  the  special  bond  given  for  sale  of  the 
real  estate.  The  best  authority  is  in  favor  of  charging  the  latter 
and  not  the  former  sureties  for  the  guardian's  misapplication  of 

^  See  Spath's  Estate,  144  Penn.  St.  *  Xander  v.  Commonwealth,  102 
383,  where  it  was  clearly  arranged  upon  Penn.  St.  434;  §  366,  note, 
the  insolvency  of  the  guardian  and  his  'e  Brazier  v.  Clark,  5  Pick.  96 ;  Spar- 
original  surety,  that  the  new  bondsman  hawk  v.  Buell's  Adm'r,  9  Vt.  41 ;  Boyd 
was  not  to  be  held  liable  beyond  the  r.  Boyd,  1  Watts,  365.  But  see  Wil- 
balance  shown  upon  the  account  then  liams  v.  Harrison,  19  Ala.  277. 
fil«J-  •  Tyson  v.  Sanderson,  45  Ala.  364 ; 
>  Wood  V.  Washburn,  2  Pick.  24.  Schouler,  Pers.  Prop.  465-470;  Wilson 
•  Howe  V,  Peabody,  2  Gray,  556.  Re,  38  N.  J.  Eq.  205. 
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such  moneys,^  unless  the  default  be  such  that  the  misapplication 
cannot  be  identified.  The  rule  in  Massachusetts,  where  a  guardian, 
who  has  been  licensed  to  sell  real  estate  for  the  purpose  of  invest- 
ment, fails  to  invest,  and  charges  himself  instead,  in  his  accoimts, 
with  the  proceeds  and  interest  from  year  to  year,  has  been  to  hold 
him  responsible  for  the  proceeds  of  the  sale  upon  his  special  bond, 
but  for  the  interest  upon  his  general  bond.^  The  omission  to 
give  a  special  bond  for  the  sale  of  real  estate  is,  on  the  foregoing 
principles,  no  breach  of  the  guardian's  general  bond. 

§  370.  The  Ohiardian'B  Inventory.  —  One  of  the  probate  guar- 
dian's first  duties  after  his  appointment  is  to  file  an  inventory  of 
the  ward's  effects.  This  is  a  schedule,  prepared  by  discreet  and 
disinterested  persons,  and  verified  by  their  oath,  wherein  the 
amount  of  the  ward's  estate,  both  real  and  personal,  together 
with  the  separate  items,  are  duly  entered  at  a  just  valuation. 
The  inventory  serves  as  the  basis  of  the  guardian's  accounts,  and 
primarily  fixes  his  liability.  Here  again  the  statute  relative  to 
infants  borrows  from  the  long-established  practice  of  the  English 
ecclesiastical  courts,  with  regard  to  the  administration  of  estates. 
Sut  one  inventory  is  in  general  necessary;  and  if  subsequent 

1  Williams  v.  Morton,  S8  Me.  47 ;  310,  as  to  real-estate  sale  on  appUca- 
Brooks  i;.  Brooks,  11  Cnsh.  22 ;  Potter  tion  of  another  than  the  guardian. 
V.  State,  23  Ind.  607 ;  Faj  v.  Taylor,  11  *  Mattoon  v.  Cowing,  13  Graj,  387. 
Met.  529 ;  Blanser  v,  Diehl,  90  Fenn.  See  Pratt  v.  McJnnkin,  4  Bich.  5.  Snre- 
St.  350 ;  Madison  County  v.  Johnston,  ties  on  the  guardian's  general  bond  are 
51  Iowa,  152;  65  Iowa,  106;  Morris  v.  liable  where  the  ward's  land  is  sold  in 
Cooper,  35  Kan.  156;  Henderson  v.  partition  proceedings.  Hooks  v.  Enuis, 
Coover,  4  Not.  429  ;  Withers  v.  Hick-  68  Iowa,  62.  Where  both  general  and 
man,  6  B.  Monr.  292 ;  125  Penn.  St.  special  bond  are  given,  and  the  gnar- 
542;  83  Me.  195.  See  Andrews's  Heirs  dian's  default  makes  it  impossible  to 
Case,  3  Humph.  592.  In  some  States  ascertain  whether  the  money  unac- 
the  requirement  of  an  additional  or  counted  for  consisted  of  proceeds  of  the 
special  bond  in  such  case  is  matter  of  land  or  not,  suit  may  be  brought  against 
judicial  discretion.  See  Vanderburg  v,  either  set  of  bondsmen.  80  Ind.  350. 
Williamson,  52  Miss.  233.  In  other  And  see  132  Ind.  461.  As  to  moneys  de- 
States  such  bond  is  auxiliary  and  post*  riyed  under  a  sale  of  land  not  perhaps 
poned  to  the  original  bond.  21  Fla.  authorized,  the  bondsmen  cannot  set 
136.  As  to  releasing  sureties  and  tak-  up  want  of  authority.  96  N.  T.  260. 
ing  a  new  bond  before  confirmation  of  Where  accounting  would  not  change 
the  sale,  see  62  Miss.  786.  The  court,  the  facte  of  liability  it  is  not  a  pre- 
by  altering  the  terms  of  sale,  &c.,  does  requisite  to  suing  such  a  bond.  142  N.Y. 
not  impair  the  obligation  of  such  bond.  545.  See  J  376. 
Stevenson  p.  State,  69  Ind.  257 ;  71  Ind. 
52.    See  also  Colbnm  v.  State,  47  Ind. 
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effects  come  to  the  guardian's  hands,  he  will  place  them  in  his 
accounts  to  the  ward's  credit.  It  is  to  be  observed  that  though 
probate  inventories  are  prima  fade  evidence  of  the  existence  of 
assets  and  their  true  valuation,  they  are  by  no  means  conclusive. 
And  the  guardian  may  show,  in  rendering  his  accounts,  that  he 
was  not  chargeable  with  certain  items  which  therein  appeared,  or 
that  the  just  sale  of  property  realized  less  than  its  appraised 
worth ;  and  he  will  be  credited  accordingly.  On  the  other  hand, 
property  omitted' from  the  inventory,  which  comes  within  the  guar- 
dian's reach  in  any  manner,  should  be  accounted  for,  as  well  as  all 
gains  realized  over  and  above  the  appraisers'  valuation.  During 
the  long  period  for  which  a  guardian's  authority  frequently  lasts, 
the  inventory  may  become  of  little  practical  consequence,  except 
as  furnishing  for  himself  the  starting-point  in  his  system  of 
accounts,  and  determining,  for  the  convenience  of  others  inter- 
ested, the  fact  and  extent  of  his  original  liability.  And  as 
the  ward's  real  estate  is  to  be  preserved  intact  unless  a  sale  is 
ordered,  the  guardian's  account,  like  that  of  an  administrator, 
starts  usually  in  this  country  with  the  amount  of  personal  estate 
according  to  the  inventory,  taking  into  his  reckoning  only  the 
income  and  expenditures  from  the  real  estate  until  some  sale  of' 
land  is  actually  made.  If  two  or  more  persons  under  guardianship 
are  interested  in  different  property,  or  have  unequal  interests  in* 
the  same  property,  separate  schedules  should  be  rendered  for  each.^ 
§  371.  The  Gxwrdian'B  Aooounts;  BngHiih  Chancery  Praotioe. 
—  The  accounts  of  guardians  are  in  England  subject  to  the 
direction  of  the  court  of  chancery.  Guardians  and  receivers 
who  have  entered  into  recognizance  as  officers  of  the  court  are 
compelled  to  present  their  accounts  on  application  made  by  any 
person  interested.    Such  proceedings  are  by  petition,  or  on 

1  Matter  of  Seaman,  2  Paige,  409 ;  not  precluded  by  the  inventory  from 

Hooker  v.  Bancroft,  4  Pick.  50 ;  Mass.  showing  the  true  ownership  of  alleged 

Gen.  Sts.  ce.  100, 109 ;  State  v.  Stewart,  assets.    Sanders  v.  Forgasson,  8  Baxt 

36  Miss.  652;    Clark  o.  Whitaker,  18  249.  An  Indiana  statute  makes  the  dnty 

Conn.  543 ;    Fuller  v.  Wing,  5  Shep.  of  a  guardian  to  file  an  inventory  im- 

222  ;  Green  v.  Johnson,  3  Gill  &  Johns,  perative.    Wood  v.  Black,  S4  Ind.  279. 

388 ;  Fogler  v.  Buck,  66  Me.  205.    And  Summary  removal  is  the  penalty  for 

see,  as  to  inventories  generally,  1  Wms.  disregard  of  a  court's  order  to  file.    124: 

Ex'rs,  878-883 ;  Schouler,  Ex'rs,  Part  Ind.  250. 
IIL  c.  2.     A  guardian's  sureties  are 
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motion  filed.  Eeceiyers  are  expected  to  pass  their  accounts 
regularly^  and  a  guardian  is  compelled  to  account  by  enforcing 
his  recognizance.  The  common  rules  as  to  executors  and  trus- 
tees apply  to  guardians.  But  unless  there  is  misconduct  shown, 
the  guardian  need  not  show  specifically  how  he  has  used  the  sum 
allowed  as  maintenance.  A  receiver's  accounts  are  sometimes 
examined  on  application  of  strangers.  Mr.  Macpherson  says 
that  there  is  scarcely  a  modem  instance  to  be  found  where  an 
account  h£is  been  taken  from  a  guardian  without  suit^  In  like 
manner,  equity  treats  as  guardians  all  persons  who  take  posses- 
sion of  an  infant's  estate,  whether  duly  authorized  to  act  or  not, 
and  obliges  such  persons  to  account,  on  application  made  by  the 
infant  himself,  or  on  his  behalf.^ 

§  372.  The  Guardian's  Accounts ;  American  Practice ;  Periodi- 
cal and  Final  Accounts,  &c.  —  Courts  of  equity  in  this  country 
are  doubtless  authorized  to  entertain  like  proceedings  against  all 
quasi  guardians.^  But  under  our  statutes  probate  guardians, 
duly  appointed,  are  invariably  made  liable  to  account,  in  the 
first  instance,  to  the  local  court  issuing  letters  of  guardianship, 
which  thus  becomes,  in  fact,  the  general  depository  of  accounts 
relative  to  the  estates  of  deceased  persons  and  wards.  The  im- 
mediate jurisdiction  over  the  settlement  of  guardians'  accounts 
is  usually,  therefore,  in  the  probate  court 

An  important  distinction  is  observable  in  the  American  prac- 
tice concerning  the  accounts  of  probate  guardians,  between  the 
final  account  and  those  rendered  from  time  to  time,  as  the  local 
practice  may  require  pending  the  minority  of  the  ward.  The 
rule  is  that  these  intermediate  accounts,  although  judicially 
approved  and  passed,  are  by  no  means  conclusive.  They  serve 
to  show  the  guardian's  liability  and  to  keep  the  court  informed 
of  the  general  condition  of  the  trust  funds,  to  determine  when 
the  guardian's  bond  should  be  increased,  and  to  ascertain  as  to 
the  propriety  of  sales  and  investments.  Such  accounts  remain 
prima  facie  evidence  of  the  sum  of  the  guardian*s  indebtedness 
to  his  ward,  and  are  p'ima  facie  correct  accounts  but  nothing 

1  Macphers.  Inf.  108 ;  Ih.  259,  S48.  *  Chaney  v.  Bmallwood,  1  GflL  367 ; 

3  76.  259;  Story,  Eq.  Juris.  §  1195;    next  chapter. 
Morgan  t;.  Morgan,  1  Atk.  489. 
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more.^  Actual  notice  to  the  ward  by  citation  is  not  indispen- 
sable to  intermediate  accounts.^  The  privilege  remains  to  the 
ward,  as  we  shall  notice  in  the  next  chapter,  of  disputing  their 
accuracy  when  he  comes  of  age.  But  on  the  final  account  of 
the  guardian,  which  is  to  be  rendered  at  the  expiration  of  his 
trust,  the  question  comes  before  the  court  as  to  the  general  fair- 
ness of  his  management,  and  items  allowed  in  former  accounts 
may  then  be  stricken  out  as  improper.  The  reason  of  this  is 
that  the  cestui  gue  trtist  had  no  earlier  opportunity  of  judging  as 
to  the  correctness  of  the  trustee's  accounts,  and  ascertaining  that 
final  balance,  which  is,  after  all,  the  estate  in  controversy.  So, 
too,  a  guardian  in  his  final  account  should  be  allowed  to  correct 
errors  to  his  prejudice,  satisfactorily  proved  to  exist  in  his  prior 
accounts,  both  as  to  matters  of  form  and  substance.^  He  should 
be  prepared  to  sustain  by  satisfactory  proof  the  items  which 
indicate  his  dealings  with  the  estate.  But  the  final  account, 
once  examined  and  approved  by  the  court,  and  not  reversed 
on  appeal,  the  ward's  period  of  objecting  to  the  same  having  also 
expired  by  limitation,  such  account,  together  with  all  which  pre- 
ceded it,  concludes  all  parties  interested,  inclusive  of  the  guar- 
dian and  his  own  representatives,  as  to  all  matters  involved  in  the 
settlement,  and  cannot  be  reopened  or  annulled  in  any  court ; 
certainly  not  unless  by  direct  proceedings  to  obtain  a  reversal,  or 
setting  aside  for  fraud  or  manifest  error :  perhaps  in  some  States 
not  at  all> 

1  Douglas's  Appeal,  82    Penn.   St.  MaDDing  v.  Baker,  8  Md.  44 ;  Allman 

169  ;  Boaroe  o.  Maybin,  3  Woods  C.  C.  v.  Owen,    31    Ala.  167  ;    Reynolds  v. 

724;   Ashley  v.  Martin,  50  Ala.  537;  Walker,  29  Miss.  250;  State  v.  Strange, 

Matlock  V.  Rice,  6  Heisk.  33 ;  Davis  v.  1   Cart.   538 ;   Stevenson's  Appeal,   32 

Combs,  38  N.  J.  Eq.  473  ;  State  ».  Jones,  Penn.  St.  318 ;    Cnmmings    v.    Cum- 

89  Mo.  470;   62  Md.  427.     Bat   even  mings,  128  Mass.  532 ;  HoUand  v.  State, 

thus,  the  burden  is  on  the  party  attack-  48  Ind.  391 ;   142  111.  357  ;   Brent  v. 

ing  them  after  their  acceptance  by  the  Grace,  30  Mo.  253 ;  Seaman  v.  Duryea, 

court.     104  N.  C.  566;  87  Ala.  406.  1    Kern,  324  ;    Yeager's    Appeal,    34 

3  Davis  u.  Combs,  supra.  Penn.  St.  173;  Lynch  u.  Rotan,  39  111. 

«  Crump  V.  Gerock,  40  Miss.  765;  14;  Smith  v.  Davis,  49  Md.  470.    Sira- 

Bumham  v.  Dalling,  1  C.  E.  Green,  liar  rules  apply  often,    as    in    settle- 

144 ;  Willis  v.  Fox,  25  Wis.  646;  Blake  ments  by  executors  and  administrators. 

V.   Pegram,   101    Mass.   592;    81   Ala.  Irregular  allowance  of   a   guardian's 

435.  account  upon  an  alteration,    and    the 

*  Boynton    v.  Dyer,    18    Pick.    1 ;  discbarge  thereupon  of  the  guardian, 

Diaper  v.  Anderson,   37    Barb.    168 ;  all  without  notice  to  the  ward,  cannot 
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With  probate  guardians  it  is  the  usual  practice  to  present 
accounts  with  vouchers  annually,  and  in  some  States  once  in 
three  years  if  not  oftener,  or  as  otherwise  directed  by  the  court, 
the  parties  in  interest  other  than  the  ward  having  been  first 
cited,  unless  their  approval  appears  upon  the  face  of  the  account. 
The  account  should  be  itemized  and  with  regard  to  chronological 
sequence.  The  account  is  considered  by  the  court  and  passed 
after  due  examination,  upon  the  oath  of  the  guardian.  The 
vouchers  are  retained  by  the  guardian,  but  the  account  is  re- 
corded and  filed  in  the  court.^  The  accounts  of  wards  having 
different  and  unequal  interests  in  property  should  be  kept  dis- 
tinct and  rendered  separately.^  But  the  fact  that  a  guardian  of 
two  wards  invested  on  their  joint  account  without  distinguish- 
ing their  several  interests  is  no  reason  why  the  investment  should 
be  disallowed,  if  sufficiently  for  each  ward's  benefit*  In  some 
States  the  guardian's  final  account  must  embrace  all  items  con- 
be  permitted  to  deprive  the  latter  of  his  of  eqnity  from  cftQing  the  gaardian  to 
rights.  Bttchapan  v.  Grimes,  52  Miss,  acconnt  for  such  assets.  91  Cal.  565. 
82.  The  administrator  of  a  deceased  The  final  settlement  must  be  a  bona 
ward  cannot  ignore  a  final  settlement  of  Jide  and  not  a  colorable  one  with  false 
the  guardian's  accounts,  duly  made  and  voachers.  112  Mo.  661. 
recorded;  and  cause  another  decree  to  As  to  appeals  and  the  costs  of  ap- 
be  entered  in  the  same  court.  Foust  v.  peal,  see  Kingsbury  v.  Powers,  131  111. 
Chamblee,  51   Ala.  75.    Nor  can  the    182. 

deceased  guardian's  representatiye.  142  ^  As  to  the  effect  of  annual  settle- 
m.  357.  When  the  guardian's  set*  ments  where  the  public  records  have 
tlement  is  surcharged  in  equity,  the  been  destroyed,  see  Kidd  v,  Guibar,  63 
particular  items  objectionable  should  Mo.  342.  The  contents  may  be  proyed 
be  specified.  Tanner  v.  Skinner,  11  by  parol.  76.  The  guardian's  final 
Bush,  120.    See  85  N.  C.  199.  account  should  purport  on  its  face  to 

Matters  only  collaterally  introduced  be  such.  Bennett  v.  Hanifin,  87  lU. 
into  the  settlement,  or  which  did  not  31.  While  in  force  it  is  an  adjudicar 
properly  enter  into  the  accounts,  or  oyer  tion  of  the  matters  lawfully  embraced 
which  the  court  had  no  jurisdiction,  are  therein.  Briscoe  v.  Johnson,  73  Ind. 
not  concluded  by  the  final  account.    103    573. 

Mo.  402.  Though  eyen  as  to  possibly  >  Armstrong  v.  Walkup,  9  Gratt 
omitted  or  improper  items  within  the  372;  State  v.  Foy,  65  N.  C.  265;  32 
fair  scope  of  settlement,  such  account  W.  Va.  215;  §  370.  A  consolidated 
cannot  be  reopened.  lb.  But  while  account  for  seyeral  wards  haying  oii- 
the  probate  settlement  is  considered  equal  interests  should  be  rejected  by 
final  and  conclusiye,  yet  where  the  the  court.  Crow  v.  Beed,  38  Ark. 
guardian  fraudulently  and  intentionally  482 ;  Wood  v.  Black,  84  Ind.  279. 
concealed  the  existence  of  property  to  *  Nance  v.  Nance,  1  S.  C.  h.  8. 
which  his  ward  was  entitled,  the  pro-  209. 
bate  settlement  will  not  debar  a  court 
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taiued  in  his  prior  accounts,  and  not  begin  with  the  balance  on 
the  last  one ;  but  the  practice  in  this  respect  is  not  uuilbrm  in 
the  United  States,  and  full  prior  accounts  on  file  might  well  be 
considered  in  the  final  connection.^  Guardians  sometimes  make 
settlements  out  of  court,  rendering  no  returns ;  but  this  practice 
is  not  common  where  the  infant's  estate  is  large ;  nor  is  it  safe, 
since  the  failure  to  account  is  a  breach  of  the  guardianship  bond, 
and  renders  the  sureties  and  the  guardian  himself  liabla  Any 
party  in  interest  may  compel  the  guardian  to  present  his  accounts 
years  after  the  guardianship  is  at  an  end,  notvrithstanding  he 
has  a  receipt  in  full  from  the  ward ;  for  no  mere  lapse  of  time 
can  be  set  up  against  a  trust,  except  that  the  usual  limitation  to 
suits  on  specialties  might  determine  the  remedies  of  parties 
aggrieved  as  against  the  guardian  and  his  sureties.^  But  lapse 
of  time,  taken  in  connection  with  other  circumstances  showing 
a  due  execution  of  the  trust,  will  be  favorably  regarded ;  and  the 
guardian's  account  need  not  then  be  so  strictly  made  up  and 
proved  as  would  be  otherwise  necessary,  especially  when  the  par- 
ties interested  are  satisfied.'  Where  no  effects  have  come  to 
the  guardian's  possession  or  knowledge,  he  need  not  file  either 
inventory  or  account ;  ^  but  so  soon  as  there  is  property  his  lia- 
bility becomes  fixed ;  and  he  cannot  be  exempted  from  account 
on  the  ground  that  the  ward's  estate  does  not  more  than  balance 
his  own  outlays  and  expenses.  The  final  account  is  not  allowed 
by  the  court,  at  the  ward's  majority,  until  the  ward  has  had  the 
opportunity  of  examining  it* 

But  on  the  termination  of  a  guardian's  trust,  pending  the 
infancy  of  the  ward,  a  final  account  is  sometimes  allowed  after 
due  notice  to  all  parties  interested,  and  examination  by  a  suitable 
guardian  ad  litem  on  the  ward's  behalf;  and  thus,  too,  may  it 


1  Foltz'8  Appeal,  55  Penn.  St.  428.  »  Gregg  v.  Gregg,   15  N.  H.  190; 

The  last  of  the  periodical  acconnts  maj  Pierce  v.  Irish,  31  Me.  254;  Smith  v. 

safflce.     Woodmansie  v.  Woodmansie,  Davis,  49  Md.  470 ;  Rawson  v.  Corbett, 

32  Ohio  St.  18.  150  m.  466. 

3  Clarke  o.  Claj,  11  Foet.  393 ;  Bard  «  McGale  v.  McGale  (1894),  R.  I. 

o.  Wood,  3  Met.  74 ;  Crane  v.  Barnes,  1  ^  Woodbury  v.  Hammond,  54  Me. 

Md.  Ch.  151 ;  Wade  v.  Lobdell,  4  Cash.  332 ;  Whitne/  v,  Whitney,  7  S.  &  M.  740. 
510 ;  GUbert  v.  GnptiU,  34  HI.  112.   See 
next  chapter. 
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be  with  an  intermediate  account;  not,  however,  as  it  would 
usually  appear,  so  as  to  absolutely  debar  the  ward  from  dis- 
puting  the  account  afterwards  on  reaching  majority.^  It  is  the 
duty  of  eveiy  guardian,  whose  trust  as  such  is  revoked,  to  ac- 
count honestly  to  the  late  wards,  or  to  his  successor  in  the 
trust  if  there  be  one,  for  their  estate.  Thus,  a  guardian  cannot 
discharge  himself  by  simply  turning  over  to  his  successor  the 
latter's  note  for  an  individual  debt  due  the  guardian  and 
taking  a  receipt  in  full ;  but  he  will  still  be  bound  in  equity  to 
the  ward  unless  he  transfers  the  ward's  property,*  or  money  in 
lieu,  or  good  securities,  such  as  are  admitted  to  be  proper  invest- 
ments.* Permitting  a  guardian  to  resign  or  removing  him  is, 
of  course,  no  judgment  that  a  full  settlement  and  accounting 
has  been  had.*  And  the  collusive  appointment  of  a  successor, 
together  with  a  collusive  settlement,  cannot  conclude  the  rights 
of  the  defrauded  party  in  interest* 

§  373.  The  Same  Subject.  — Where  the  same  person  is  both 
the  executor  of  the  parent's  estate  and  guardian  of  the  infant 
heir,  he  should  first  settle  his  executor's  account,  and  then 
transfer  the  balance  by  way  of  distributive  share  to  the  account 
of  guardianship.*  Accounts  of  joint  guardians  may  generaUy 
be  rendered  on  the  oath  of  one  of  them.^  Where  a  guardian 
dies,  resigns,  or  is  removed,  his  final  account  must  be  presented, 
and  it  is  the  successor's  duty  to  see  that  the  former  guardian  is 
held  to  a  strict  compliance  with  his  bond ;  since  otherwise  he 

1  See  Smith,  Prob.  Pract.  182;  Ra>  and  competent  to  receive  the  estate, 

coaillat  t^.  Reqnena,  36  CaL  651 ;  Blake  See  as  to  sach  decrees,  135  111.  257 ;  140 

V.  Pegram,   101    Mass.  592 ;  Jones  v.  111.  603. 

Fellows,  58  Ala.  343 ;  Hutton  t;.  Wil-         *  Ellis  v,  Scott,  75  N.  C.  108 ;  Man- 

liams,  60  Ala.  133.    A  final  settlement  ning  v.  Manning,  61  6a.  137. 
with  minor  wards  should  not  precede         ^  Conkej  v.  Dickinson,  13  Met.  51  ; 

resignation.    Glassv.  Glass,  80  Ala.  241.  Mattoon    u.   Cowing,    13    Gray,    387; 

'^  Sage  V.  Hammonds,  27  Gratt.  651 ;  O'Hara  v.  Shepherd,  3  Md.  Ch.  306 ; 

Manuing  v.  Manning,  61  Ga.  137 ;  Coles  Crenshaw  v.  Crenshaw,  4  Rich.  Eq.  14 ; 

V.  Allen,  64  Ala.  98.    Lee  State  v.  Bolte,  State  v.  Tnnnell,  5  Harring.  94 ;  Ruukle 

72  Mo.  272.  V.  Gale,  3  Halst.  Ch.  101 ;  9  Rich.  Eq. 

3  King  V,  Hughes,  52  Ga.  600.    No  408.    See  Mcintosh's  Estate,  158  Penn. 

such  settlement  is  practicable,  in  fact,  St.  525,  where  a  guardian  coUected  a»- 

as   many  American    codes    should  be  sets  of  the  deceased, 
construed,  until  at  all  events  the  ward         ^  See  Mass.  Gen.  Sts.  c.  101.     As  to 

has  reached  full  age,  or  a  new  probate  blending  accounts  as  guardian  and  tros- 

guardiau  is  fully  clothed  with  his  office,  tee,  see  Lewis  t;.  AUred,  57  Ala.  628. 
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may  make  himself  liable  to  the  ward.^  The  final  account  of  a 
deceased  guardian  is  properly  presented  by  his  personal  repre- 
sentatives, who  may  be  cited  into  court  for  that  purpose  ;  but 
for  a  deficit  beyond  the  actual  assets  in  their  hands,  the  sureties 
must  answer.^  Hence  the  administrator  of  a  deceased  surety 
has  been  sometimes  permitted  to  supply  the  missing  final 
account.^  The  administrator  of  a  deceased  guardian  cannot 
invest  the  ward's  funds;  nor  can  he  discharge  the  guardian's 
general  indebtedness  by  setting  apart  certain  effects  of  the 
guardian's  estate  for  that  purpose.^  Where  a  guardian  absents 
himself  and  has  left  an  attorney  in  charge  of  the  estate,  such 
attorney  may,  in  Pennsylvania,  be  summoned  by  the  court.^  It 
would  appear  that  a  guardian  cannot  be  cited  to  render  a  final 
account  before  the  ward's  majority,  unless  his  trust  has  been 
first  determined ;  and  that  his  balances  should,  in  such  case,  be 
paid  to  a  successor  and  not  to  the  court.^ 

The  decree  of  the  court  allowing  a  partial  account,  wherein 
an  item  is  omitted  or  improperly  stated,  does  not  relieve  the 
guardian  from  liability  for  the  error  on  his  subsequent  accounts. 
He  must  make  the  necessary  correction  as  soon  as  possible.  At 
any  time  before  final  settlement  and  discharge  of  the  guardian 
ex  parte  ordei*s  made  by  the  court  may  be  set  aside,  corrected, 
and  modified ;  though  they  may  not  be  collaterally  attacked.*^ 
If  notes  are  inventoried  and  the  guardian's  accounts  do  not 
charge  him  therein  with  the  interest  thereon,  or  credit  him 
with  their  loss  as  worthless,  the  presumption  is  that  he  has  em- 
bezzled the  property  or  else  neglected  to  make  collections ;  and 
in  either  case  he  is  chargeable  for  the  full  amount.^    The  ac- 

1  Sage  V.  Hammonds,  28  Gratt.  651.  majority,  see  65  Cal.  228.    Simple  in- 

3  Gregg  V.  Gregg,  15  N.  H.  190;  terest  is  enoagh  to  charge  a  deceased 

Royston  v.  Royston,  29  Ga.  82 ;  Peck  guardian's  estate  from  the  date  of  his 

V.  Braman,  2  Blackf.  141 ;  Waterman  death.    33  W.  Va.  724 ;  §  354. 

V.  Wright,  36  Vt.  164;    19  Barb.  30;         »  Curtis  v.  Bailey,  1  Pick.  198. 

State  V.  Grace,  26  Mo.  87  ;  Hemphill  v.         *  Moorehead  v.  Orr,  1   S.  C.  n.  s. 

Lewis,  7  Bush,  214 ;  Tudhope  v.  Potts,  304.    And  see  supra,  §  314 ;  Clark  v. 

91   Mich.  490.    Nor  can  such  surety  Tompkins,  1  S.  C.  w.  s.  119. 

allege  waste  on  the  part  of  the  guar-         ^  Petition  of  Getts,  2  Ashm.  441. 

dian's    administrator,    as    against   the         ^  Hughes  v.  Kingstaff,  1 1  Ala.  564 ; 

ward.      Humphrey    v.  Humphrey,   79  Lewis  v.  AUred,  57  Ala.  628. 

N.  C.   396.    As  to  rendering  account         '  State  v.  Wheeler,  127  Ind.  451. 

when  guardian  died  long  after  his  ward's         ^  Starrett  v,  Jameson,  29  Me.  504. 
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counts  should  iuclude  only  transactions  between  guardian  and 
ward,  and  should  terminate  with  the  expiration  of  the  trust ; 
since  the  relation  is  in  other  respects  as  between  debtor  and 
creditor.^  Valuations  should  be  reduced  to  the  lawful  standard 
of  currency.*  All  items  are  not  necessaiily  proved  by  vouchers ; 
small  charges  may  be  allowed  on  the  guardian's  oath ;  and  oral 
proof  is  frequently  admissible  as  in  the  settlement  of  other 
probate  accounts.  In  the  settlement  of  a  guardian's  account, 
the  disposition  is  to  adjust  items  without  resort  to  a  circuity  of 
litigation  that  is  practically  needless.^  Nor  will  a  court  be 
captious  over  slight  irregidarities  of  form  where  it  appears 
that  the  guardian  honestly  dischai^ed  his  duties  and  finally 
accounted  fully  and  satisfactorily.* 

§  374.  The  Same  Bubjeot ;  Items  Allowed  the  Guardian  on 
Aocount. — We  have  anticipated  in  former  chapters  the  general 
principles  on  which  guardians  are  considered  liable  in  the  set- 
tlement of  their  accounts  :  as  for  instance  the  payment  of  inter- 
est on  sums  not  invested,  losses  of  money  by  bad  investment  or 
other  fault,  and  culpable  failure  to  collect  debts  or  other  delin- 
quency ;  also  the  proper  allowance  for  maintenance  and  educa- 
tion of  infants ;  and  other  matters  which  come  before  our  courts 
of  probate  jurisdiction  when  the  accounts  are  presented  for 
approval  As  the  guardian  is  allowed  his  costs  and  expenses  in 
suits  on  the  ward's  behalf,  so  he  may  charge  bills  of  professional 
counsel  properly  paid ;  and  this  too  when  the  charge  was  fairly 
occasioned  by  a  contest  over  his  accounts,  which  he  defended ; 
but  he  cannot  make  the  estate  pay  for  advice  and  services  ren- 
dered on  his  own  account  under  any  colorable  pretext.^    And 

1  CnnniDgham   v,    Cnnningham,   4  Pegram,  101  Mas8.   592;  Yoeflsing  v, 

Gratt.  43 ;  Crowell's  Appeal,  2  Watts,  Voessing,    4    Kedf.    360 ;     Moore   v. 

295.  Shields,  69  N.  C.  50 ;  89  Cal.  636.    The 

3  See  McFarlane  v.  Handle,  41  Miss,  rule  in  some  States  is  strict  that  a  goar- 

411 ;  Neilson  v.  Cook,  40  Ala.  498.  dian  who  is  a  coansellor  cannot  charge 

'  Cntts  V.  Catts,  58  N.  H.  602.    As  for  professional  services  rendered  by  him- 

to  reopening    administration  accoonts,  self.    Morgan  v.  Hannas,  49  N.  Y.  667. 

see  148  Mass.  434.  But  cf.  Blake  ».  Pegram,  «u/>ra.    Where 

^129  Ind.  412.  the  accounts  have  become  complex  and 

^  McElhennj's  Appeal,  46  Penn.  St.  intricate  through  the  guardian's  own 

347  ;   Alexander  v,  Alexander,  8  Ala.  fault,  the  cost  of  stating  them  correctlj 

796;  Neilson  v.  Cook,  40  Ala.  498;  ought  not  be  charged  to  the  ward.    150 

State  V.  Foj,  65  K.  C.  265 ;  Blake  v.  HI.  466. 
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the  primary  liability  for  such  attorneys  as  he  employs  is  of 
course  his  own.^  luterest'  has  beeu  allowed  on  sums  of  money 
necessarily  advanced  by  him  to  his  ward ;  and  this  seems  reason- 
able.^ And  he  is  to  be  reimbursed  for  all  reasonable  and  proper 
expenses  incurred  by  him  in  the  management  of  his  ward's 
estate.^  Also  for  his  proper  advances.^  As  to  the  guardian's 
own  charges  for  the  maintenance  of  wards,  there  can  be  no  ques- 
tion that  he  is  neither  obliged  as  such  to  maintain  his  wards  at 
his  own  expense,  nor  justified  in  appropriating  their  earnings  to 
himself.  But  as  the  services  of  children  and  the  cost  of  their 
board  are  always  mutual  offsets,  the  courts  are  reluctant  to  allow 
charges  of  this  sort,  for  or  against  a  guardian  who  brings  up  his 
ward  in  his  own  family ;  more  especially  where  the  claim  seems 
to  have  been  made  up  from  afterthought,  and  without  previous 
stipulation.  Intention,  on  his  part,  to  maintain  the  ward  gratui- 
tously may  be  inferred  from  circumstances.     In  this  sense  we 

A  retiring  guardian  should  not  be  compensation.      Mattox  v,  Patterson,* 

compelled  to  accoont  for  money  which  60  Iowa,  434. 

his  snccessor  may  collect  equally  well.  '  Personal  services  as  a  mechanic 
Mattox  V.  Patterson,  60  Iowa,  434.  A  or  architect  are  ruled  out  strictly  in 
guardian  who  has  received  money  as  some  States,  the  guardian  being  re- 
such  cannot  escape  accounting  there-  stricted  to  his  statutory  commission, 
for  by  setting  up  that  it  belongs  to  Morgan  i;.  Haunas,  49  N.  Y.  667.  Other 
some  one  else  than  his  wards.  89  N.  C.  States  rule  differently ;  their  rule  being 
41 0.  His  failure  to  disclose  that  he  that  of  a  fair  allowance  rather  than  a 
has  received  money  for  his  ward  fixed  commission.  §  375.  A  guardian 
amounts  to  a  conversion  thereof,  who  keeps  a  store  may  in  good  faith 
Asher  v.  State,  88  lud.  215.  He  can-  supply  the  ward's  necessaries,  and 
not  avoid  liability  to  account,  if  acting  hence  charge  at  customary  rates  of 
as  guardian,  by  denying  that  he  was  profit.  Moore  v.  Shields,  69  N.  C.  50. 
appointed.  63  Miss.  323.  And  see  as  But  this  principle  is  a  dangerous  one 
to  fraudulent  concealment  of  worthless  to  admit  far.  The  guardian  of  a 
securities,  Slauter  v.  Favorite,  107  Ind.  wealthy  insane  adult  ward  may  fairly 
291.  Where  one  kept  his  accounts  so  claim  compensation  for  luxuries  sup- 
imperfectly  that  it  was  impossible  to  plied  him,  and  for  personal  visits  and 
say  whether  he  should  receive  certain  care  suitable  to  the  ward's  welfare, 
credits  as  general  or  special  guardian,  May  v.  May,  109  Mass.  252.  As  to  es- 
they  were  credited  one  half  to  each  timating  necessaries  purchased  with 
fund.    39  N.  J.  £q.  394.  depreciated    money,  see  73  Ala.  406. 

1  §§  344,  346.  The  guardian  cannot  as  such  sue  his 

2  Hay  ward  v.  Ellis,  13  Pick.  272;  ward  for  necessaries,  having  no  prop- 
152  Mass.  328.  But  see  Evarts  i;.  Nason,  erty  of  the  ward  in  possession  to  reim- 
11  Vt.  122.  And  so  interest  received  bnrso  hJm  for  maintenance.  McLane 
on  a  small  balance  may  stand  in  lieu  of  v.  Curran,  133  Mass.  531. 

«  MerkeU's  Estate,  154  Penn.  St.  285. 
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understand  certain  dicta  of  the  courts  to  the  effect  that  a  guar- 
dian cannot  charge  for  board  where  he  has  offered  to  bring  up 
the  ward  at  his  home  free  of  expense ;  for  it  is  to  be  supposed 
that  there  is  mutuality  in  all  contracts,  and  that  reasonable 
notice  might  terminate  any  liability  which  had  no  fixed  limit^ 
Like  principles  are  applicable  to  demands  against  the  guardian 
for  his  ward's  services,  which  courts  in  different  States  have 
frequently  had  occasion  to  consider.^  A  probate  guardian  who  is 
step-father  to  his  wards,  will  readily  be  presumed  to  stand  to 
them  in  the  place  of  a  father,  so  far  as  liability  for  Iheir  support 
and  a  right  to  their  services  are  concerned ;  and  this  rule  may 
apply  where  he  occupies  their  house  for  many  years.'  But  there 
are  circumstances  under  which  a  guardian's  promise  to  the  ward 
not  to  charge  him  for  board  would  be  void  for  want  of  consid- 
eration.^ This  general  subject  we  have  dwelt  upon  already.^ 
And  it  should  be  borne  in  mind  that  the  guardian  is  not  to 
subject  his  ward's  estate  to  his  own  advantage. 

Bules  of  equity  still  prevail  to  a  considerable  extent  so  as  to 
hold  guardians  accountable  on  the  usual  footing  of  trustees. 
The  citation  to  render  account  in  the  probate  court  is  a  sum- 
mary proceeding,  resembling  the  bill  in  chancery  for  discovery. 
The  guardian  may  correct  mistakes,  but  not  dispute  his  ward's 

1  Manning    v.  Baker,    S    Md.    44 ;  Among  the  misceUaneons  items  which 

Armstrong  v.  Walkup,  9  Gratt.  372;  have  been  aUowed  a  guardian  in  his 

Hayden  v.  Stone,  1  Duv.  396 ;  Hendry  accounts   maj  be   mentioned    that   of 

V.  Harst,  22  6a.  312;  Cunningham  v.  6ona^</6  expenses  incurred  in  removing 

Pool,  9  Ala.  615.    Ovren  v.  Peebles,  42  the  v^ard  to  another  State.    Cummins 

Ala.  338,  recognizes  a  guardian's  claim  v.  Cummins,  29  HI.  452. 

for  keeping  his  ward's  horse,  in  a  proper  *  Mulhem  v,  McDavitt,    16    Gnj, 

case.    Equity  disinclines  to  charge  for  404  ;  supra,  c  5. 

a  ward's  maintenance  for  the  benefit  ^  Keith  v.  MUes,  39  Miss.  442. 

of   the    guardian's    general  creditors.  '  See  §  335.    A  guardian  who  ad- 

Grifiith  v.  Bird,  22  Gratt.  73.     Or  to  yances  money  for  his  ward  over  and 

allow  the  guardian  for  supporting  the  above  the  income  of  his  estate,  in  order 

ward  before    his    appointment,  except  to  set  him  up  in  business,  without  ob- 

under  strong  circumstances.     Olsen  v.  taining  leave    of    the    court,    cannot 

Thompson,  77  Wis.  666.    Trumped-up  charge    his  ward    with    it.      Shaw  v. 

claims  of  maintenance  are  of  course  dis-  Coble,  63  N.  C.  377.    Judicial  consent 

allowed.    85  Cal.  98 ;  86  Wis.  99.  to  expenditures  in  excess  of  the   in- 

3  Phillips  t'.  Davis,  2  Sneed,  520 ;  come  may  be  inferred  from  the  court's 

Calhoun    v.    Calhoun,    41    Ala.    369 ;  approval  of  the  guardian's  regular  ao- 

Crosby  v,  Crosby,  1  S.  C.  N.  s.  337;  counts.    Cook  v.  Rainey,  61   Ga.  452 

Armstrong  v.  Walkup,  12  Gratt.  608.  (a  statute  case). 
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rights  at  pleasure.^  He  is  presumably  liable  to  his  ward  for  the 
nominal  amount  of  debts  due  to  the  ward's  estate  which  he  has 
failed  to  collect ;  and  if  they  were  not,  by  the  exercise  of  good 
business  judgment,  collectible  for  their  face,  he  should  be  able  to 
show  this.^  He  may  be  charged  by  the  court  with  the  amount 
lost  by  a  bad  investment^  He  is  liable  not  only  for  what  he 
actually  receives,  but  what  he  ought  to  receive.*  And  where 
lie  or  any  other  trustee  claims  credit,  upon  settling  his  account, 
for  moneys  expended,  losses,  or  charges,  the  onus  of  proving  the 
correctness  of  the  credit,  by  vouchers  or  otherwise,  devolves  on 
him.^  On  the  other  hand,  the  ward's  estate  is  subject  to  all 
liabilities  properly  incurred  in  the  course  of  the  guai-dian's 
judicious  management  of  it.^  The  accounts  should  be  accurate 
in  debits  and  credits,  and  inaccuracies  are  corrected.^ 

§  375.  CompenBation  of  Guardiaxui.  —  One  rule  has  always 
prevailed  in  England  as  to  the  compensation  of  executors,  guar- 
dians, and  other  trustees ;  namely,  that  the  services  rendered 
should  be  treated  as  honorary  and  gratuitous.  Chancery  makes 
no  allowance  of  any  sort  beyond  a  reimbursement  for  the  neces- 
sary expenses  actually  incurred.  However  much  the  honor  of 
being  trusted  may  be  deemed  a  fair  equivalent  for  the  guardian's 
time,  trouble,  and  responsibility,  it  is  not  found  to  sufiSce  for 
receivers  and  other  officers  of  the  court  of  chancery,  whose  fees 
may  in  some  measure  tend  sensibly  to  diminish  the  ward's  sense 
of  gratitude  to  the  custodians  of  his  fortune.  It  is  found  neces- 
sary to  allow  compensation  to  trustees  in  some  of  the  British 
colonies,  in  order  to  induce  suitable  men  to  accept  office;  and 
even  in  the  English  courts  at  the  present  day  there  is  a  strong 


1  Re  Steele,  65  HI.  322.    Costs  in  a  *  State  v.  Woinack,  72  N.  C.  397  ; 

suit  not  connected  with  the  guardian-  Stothoff  t;.  Reed,  32  N.  J.  Eq.  213. 

ship  cannot  be  charged.    40  K.  J.  Eq.  ^  I^atter  of  GiU,  5  Thomp.  &  C.  237 ; 

181.     As  to  compensation  of  a   spe-  Newman  r.  Reed,  50  Ala.  297;Hatton 

cial  guardian  who  defends  an  infant's  v.  Williams,  60  Ala.  133;  127  Ind.  451. 

interest  in  the  probate  of  a  will,  see  ^  Owens  v.  Mitchell,  38  Tex.  588. 

100  N.  Y.  203.     The  guardian  of  a  As  to  carriage  hire,  see  57  Ark.  190. 

Innatic  may  include  in  his  account  a  ^  An    honest  error  which  charges 

debt  due  from  the  lunatic  to  himself,  the  guardian  twice  for  the  same  fund 

80  Va.  58.  should  be  corrected,  85  Ga.   542.    Or 

^  Sei^ler  v.  Seigler,  7  S.  C.  317.  an    honest    omission.    43    Kan.   175. 

*  KimbaU  i;.  Perkins,  130  Mass.  141*  And  see  57  Ark.  304. 
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inclination  to  multiply  exceptions  to  the  general  rule.  Con- 
siderations of  policy  are  alleged  in  support  of  the  established 
doctrine  of  chancery;  but  the  arguments  seem  not  unanswerable. 
In  this  country  compensation  is  allowed  the  guardian,  while  the 
probate  court  fees  are  usually  trifling  in  comparison.  And  it 
does  not  appear  that  the  English  rule  as  to  the  gratuitous 
services  of  trust  officers  was  ever  adopted  in  a  single  State.^ 

1  See  Story,  £q.  Jnris.  §  1268,  and  n. ;  that  since  the  guardian  is  a  trnstee  for 
and  §  1268  a ;  Schouler,  Ex'n,  Fart  cnstodj  and  management,  and  not,  like 
VII.;  2  Wma.  Ex'rs,  1682-1685,  and  an  executor,  merely  for  distribution, 
cases  cited.  In  some  parts  of  this  what  is  allowable  to  the  one  may  not 
country  custom  or  the  local  law  has  always  suffice  for  the  other.  McElhen- 
established  a  commission  as  the  guar-  n/s  Appeal,  46  Penn.  St.  347.  Even 
dian's  compensation.  In  others  the  in  New  York  the  unfaimeoa  of  an  in- 
statute  aUows  what  the  court  may  deem  flexible  rule,  applicable  to  all  who  hold 
just  and  reasonable.  The  commission  trust  moneys,  led  to  the  assertion  of 
allowed  the  guardian  has  varied,  ao-  a  doctrine  in  one  case,  which  threat- 
cording  to  different  decisions  and  under  ened  to  disturb  the  chancery  rule ; 
special  circumstances,  all  the  way  from  namely,  that  services  of  a  professional 
one  to  ten  per  cent,  which  last  may  be  or  personal  character,  rendered  the 
considered  the  maximum.  Holcombev.  ward,  may  be  allowed  to  the  guardian, 
Holcombe,  2  Beasl.  415 ;  In  re  Har-  besides  the  usual  commission,  on  the 
land's  Accounts,  5  Rawle,  323 ;  Walton  ground  that  they  were  rendered  not 
V.  Erwin,  1  Ired.  Eq.  136 ;  Armstrong  as  guardian  but  as  an  individual. 
V.  Walkup,  12  Gratt.  608.  In  New  Morgan  v.  Morgan,  39  Barb.  20.  But 
York  the  rule  established  for  trustees  see  Morgan  v.  Hannas,  49  N.  Y.  667.  In 
is  five  per  cent  on  sums  not  exceeding  Maine,  Massachusetts,  and  other  States, 
one  thousand  dollars ;  half  that  amount  where  the  court  allows  what  is  reason- 
upon  all  sums  between  that  and  five  able,  the  guardian  may  charge  specific 
thousand  dollars ;  and  one  per  cent  on  sums  for  special  services,  instead  of  or 
aU  sums  exceeding  that  amount.  Mat-  in  addition  to  a  commission,  provided 
ter  of  Roberts,  3  Johns.  Ch.  43.  And  the  whole  does  not  exceed  a  fair  rate 
this  rule  practically  obtains  in  many  of  compensation.  Longley  v.  HaU,  11 
other  States.  One  half  the  commission  Pick.  120;  Rathbun  v.  Colton,  15  Pick, 
is  reckoned  for  sums  received,  and  one  471 ;  Emerson,  Appellaut,  32  Me.  l.%9; 
half  for  sums  disbursed.  They  are  to  Dixon  v.  Homer,  2  Met.  420 ;  Roach  o. 
be  computed  by  a  guardian  at  the  foot  Jelks,  40  Miss.  754 ;  Evarts  v,  Nason, 
of  partial  accounts  or  about  the  time  11  Vt.  122.  The  ordinary  commission 
of  actual  receipt  and  disbursement,  is  properly  refused  for  disbursement  of 
and  not  when  they  are  brought  for-  the  guardian's  final  balance  to  the  ward, 
ward  upon  his  final  account.  Huffer's  and  his  receipt  of  the  original  fund  ; 
Appeal,  2  Grant,  341 ;  Yanderheyden  t;.  nor  is  it  aUowable  on  the  principal  in 
Yanderheyden,  2  Paige,  287.  Where  mere  reinvestments.  Commissions  may 
commissions  at  the  court's  discretion  be  forfeited  by  the  guardian's  misoon- 
are  allowed,  special  services  performed  duct :  as  where  the  fund  was  employed 
by  the  guardian  may  be  considered  in  in  his  own  business ;  or  where  he  was 
fixing  tlie  rate  of  commission,  but  not  removed  from  his  trust ;  but  not,  in 
as  an  additional  charge.  Yet  it  is  some  States,  for  the  mere  omission  to 
justly  observed  in  a  Pennsylvania  case,  acconnt  until  cited  in.    Clerk  hire  is 
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§  376.  Bnlt  on  the  Ghiardlan'e  Bond  for  Defanlt  and  Mlaoon- 
duot  —  For  the  default  and  miBconduct  of  the  guardian  the 
proper  remedy  is  by  suit  on  the  probate  bond.  And  such  suits 
are  brought  in  the  name  of  the  judge,  or  the  State,  according  to 
the  requirements  of  statute,  for  the  benefit  of  the  person  or 
persons  injured.^  This  is  the  usual  remedy  for  creditors  as  well 
as  the  ward  himself  and  his  next  of  kin ;  not,  however,  the  only 
one  open  to  the  former,  as  we  have  already  seen,  according  to 
the  rule  of  some  States.'  In  most  States  the  guardian's  bond 
cannot  be  sued  until  he  has  been  summoned  before  the  proper 
court  to  account ;  nor  until  leave  of  that  court  has  been  first  ob- 
tained ;  except  in  certain  cases  of  debts  which  appear  of  record  * 

properlj  charged  as  an  expense  to  the  policy  to  allow  it  bj  way  of  a  commis* 

estate  in  cases  of  magnitude  and  diffi-  sion.     May  v.  May,   109    Mass.  252. 

culty,  where  sach  assistance  is  required.  Guardian   allowed  to   charge    special 

Vanderheyden     v.    Yanderheyden,    2  fees  for  coUecting  a  pension   for  his 

Paige,  287;  Knowlton  v.  Bradley,  17  ward.     60   Mias.  509;    Southwick  r. 

N.  H.  458 ;  Trimble  o.  Dodd,  2  Tenn.  Evans,  17  R.  I.  198.     Commissions  not 

Ch.  500 ;  Stairett  v.  Jameson,  29  Me.  allowed  on  a  fund  of  ward  employed  in 

504 ;  Royston  v.  Royston,  29  6a.  82 ;  guardian's  own  business,  though  advan- 

Magruder    v.    DamaU,    6  Gill,    269 ;  tageonsly  employed.    Seguin's  Appeal, 

Keed  v.  Rybum,  23  Ark.  47 ;  Neilson  103  Fenn.  St.  139 ;   cf.  94  N.  C.  194. 

V.  Cook,  40  Ala.  498 ;  Bond  v.  Lock-  Compensation  for  maintenance  does  not 

wood,  33  111.  212.      See  §  350  as  to  depriye  necessarily  of  commissions.    14 

a  collector.    Commissions  are  properly  Phil.  3,  9.    See,  further,  4  Dem.  299. 

credited  at  the  time  the  money  was  re-  Remissness  in  duty  is  an  objection  to 

ceived.    Suavely  v.  Harkrader,  29  Gratt.  the  allowance  of  commissions.    13  Lea, 

112.    Cf.  May  v.  May,  109  Mass.  252.  554.     And  where  one  collects  money, 

A  guardian  who  is  also  trustee  should  uses  it,  and  renders  no  account  until 

not  be  allowed  full  commissions  on  both  compelled  to,  he  may  be  charged  with 

his  guardian  and  trustee  accounts,  where  interest   and   otherwise    sternly  dealt 

the  performance  of  double  services  is  with.     85    Cal.    98.     But   making   a 

merely  nominal.    Blake  v.Pegram,  101  doubtful  inyestment  which  turns  out 

Mass.  592.    Only  on  sums  actually  col-  beneficially  ought  not  to  deprive  one  of 

lected  and  paid  out  should  a  guardian  compensation.    144  Penn.  St.  293. 

charge  commissions.     Reeds   v.  Tim-  ^  Davis  v»  Dickson,  2  Stew.  370; 

mins,  52  Tex.  84.    Vouchers  are  not  Potter  t^.  State,  23  Ind.  607 ;  Peanon  &. 

needed  to  sustain  items  of  this  charac-  McMillan,  37  Miss.  588. 

ter.     Newman  v.  Reed,  50  Ala.  297.  ^  Supra,  §§  337,  343,  n. 

See  53  Vt.  460.  *  StiUwell  v.  Miles,  19  Johns.  304 ; 

A  guardian  will  not  be  allowed  com-  Bailey  v.  Rogers,  1   Greenl.  186  ;   78 

pensation  for  taking  care  of  the  trust  Me.  24 ;   Salisbury  v.  Van  Hoesen,  3 

fund  while  he  himself  is  the  borrower  Hill,  77 ;  21  Neb.  534 ;  Jarrett  v.  State, 

of  it    FarweU  v,  Steen,  46  Vt.  678.  6  Gill  &  Johns.  27 ;  Hunt  v.  White,  I 

And  see  Pierce  v.  Prescott,  128  Mass.  Cart.  105 ;  Foteaux  v.  Lepage,  6  Iowa, 

140.    As  to  compensation  for  changing  123;    Ammons    v»  People,  11  HI.  6; 

investments,  repairs,  Sbc,  it  is  not  good  Pntt  o.  McJonkin,  4  Rich*  5 ;  Justices 
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The  reason  is  that  the  balances  due  from  the  guardian  and  the 
extent  of  his  liability  cannot  be  precisely  ascertained  until  the 
accounts  are  presented;  moreover,  the  failure  to  account  in 
obedience  to  judicial  mandate,  or  to  turn  over  the  property 
according  to  a  balance  shown  on  such  accounting,  fixes  the 
delinquency.  So,  too,  while  the  guardian  may  sue  his  ward, 
after  the  latter  attains  majority,  when  it  appears  that  the  final 
indebtedness  is  in  his  own  favor,  he  must  wait  until  the  court 
has  ascertained  and  decreed  its  amount^ 

§  377.  The  Same  Bubjeot ;  Remedies  against  and  on  behalf  off 
Sureties. —  As  to  sureties,  it  is  said  that  they  may  be  sued  with- 
out a  previous  suit  against  the  principal ;  the  common-law  rule, 
that  an  executor  must  first  be  found  guUty  of  devastavit,  being 
held  inapplicable  to  guardians.^  But  here,  again,  in  the  absence 
of  an  accounting  or  a  delinquency  fixed  in  the  proper  court  suit 

r.  WiUis,  3  Terg.  461  ;    O'Brien  v.  whose  benefit  suit  is  brought.  •  14  B.  I. 

Strang,  42  Iowa,  643 ;  Allen  v.  TifEany,  291.    And  see  91  Mich.  490. 

53  Cal.  16;   Uailejr  v.  Boyd,  64  Ala.  In  an  action  on  a  guardian's  bond, 

399 ;  Ordinary  v.  Heishon,  42  N.  J.  L.  the  burden  is  on  plaintiff  to  show  a 

15.     But  a  guardian  cannot  prevent  breach  of  its  conditions ;  while  in  ex- 

an  action  on  his  bond  by  failure  to  ceptions  to  the  account,  the  burden  is 

account.    Wann  v.  People,  57  m.  202.  on  the  guardian  to  justify  his  expendi- 

As  for  chancery  bill  of  account,  in  case  tnres,  deductions,  and  allowances.    127 

of  quasi  guardianship,  see  next  c.    As  Ind.  451.    But  whatever  the  onus  in 

to  abatement  of  summary  proceedings  items  of  account,  the  ultimate  decision 

to  account  by  the  guardian's  death,  see  rests  with  the  court  on  a  settlement ; 

Harvey  v.  Harvey,  87  Dl.  54.  and  the  court  will  neither  exercise  a 

^  Smith  V,  Fhilbrick,  2  N.  H.  395 ;  severity  which    might    deter   prudent 

Shollenberger's  Appeal,  21  Penn.  St.  men  from  accepting  such  trusts,  nor 

337.     In   certain   peculiar   instances,  sanction  a  laxity  of  diligence  which 

where  the  extent  of  the  guardian's  lia-  might  invite  men  to  accept  for  gain, 

bility  has  been  otherwise  as  definitely  92  Ala.  545. 

determined  as  it  could  be  by  an  ao-  ^  State  v.  Strange,  1  Smith  (Ind.), 

counting,  it  is  held  that  a  decree  may  367 ;  Call  v.  BufBn,  1  CaU,  333 ;  1  Met 

be  entered  against  the  guardian  for  the  (Ky.)  22.    And  see  Horton  r.  Horton, 

amount,  though  no  account  has  been  4  Ired.  Eq  54;  Moore  t\  Baker,  39  Ala. 

taken.    Sage  v.  Hammonds,  27  Gratt.  704;  Moore  v.  Hood,  9  Rich.  E<].  311 ; 

651 ;  and  even  that  an  accounting  is  Potter  v.  Hiscox,  30  Conn.  508 ;  Clark 

not  a  prerequisite  to  an  action  against  v.  Montgomery,  23  Barb.  464.    In  a 

the  sureties.    21  Hun,  316;  142  N.  Y.  suit  by  the  ward  against  his  guardian 

545.    See  55  Iowa,  110.    For  the  HH-  and  the  sureties  on  the  bond,  a  decree 

nois  rule,  see    103  HI.  142.    But  an  may  be  rendered  at  once  against  all; 

accounting  is  usually  a  prerequisite  to  the  ward  need  not  pursue  the  guardian 

suit  on  the  bond.    In  an  action  on  a  first    Barnes  v.  Trafton,  80  Va.  524. 

guardian's  bond  the  writ  should  be  in-  The  personal  representative  of  a  de> 

dorsed  with  the  name  of  the  person  for  ceased   insolvent   guardian   is   not  a 
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cannot  usually  be  maintained.^  No  fraudulent  and  deceptive 
settlement  of  the  guardian  with  his  ward  on  the  latter's  majority, 
nor  even  the  court's  approval  thus  induced,  can  shield  sureties 
when  the  whole  transaction  is  set  aside  on  judgment  as  void.^ 
To  all  suits  on  guardians'  bonds  there  is  a  limitation  prescribed 
by  law.  Thus  in  Massachusetts  the  period  is  four  years  from 
the  time  the  guardianship  terminates,  whether  by  death,  re- 
moval, or  resignation  of  the  guardian,  or  the  arrival  of  the  infant 
ward  at  full  age;  and  the  same  rule  applies  to  general  and 
special  bonds.^  In  some  other  States  the  period  is  five  years.^ 
In  Indiana  it  is  three  years.*  Where  no  special  period  is  fixed 
by  law,  the  ordinary  limitation  to  suits  on  sealed  instruments 
must  be  held  to  apply.® 

Sureties,  as  well  as  the  guardian,  are  concluded  in  the  absence 
of  fraud  or  palpable  error,  by  the  amount  deliberately  adjudged 
due  from  the  guardian  on  settlement  of  his  accounts,  usually  in 
a  probate  court  J    They  cannot  become  parties  to  the  accounting 

necessary  party  to  the  ward's  suit  in  time  of  a  guardian's  **  discharge."    Or- 

eqnity  against  a  surety.    77  Ala.  496.  leans  Probate  Court  t;.  Child,  51  Vt. 

As  to  demand,  see  106  Ind.  251 ;   87  82.    Cf.  Motes  v.  Madden,  14  S.  C. 

Ind.  102.    But  there  should  usuaUy  be  488. 

a  judgment  against  the  guardian  be-         ^  Commonwealth     v.    Rhoads,    37 

fore  money  can  be  made  out  of  the  Penn.  St.  60;    Braiden  v.  Mercer,  44 

sureties.   71  6a.  49.    Cf.  Wolfe  v.  State,  Ohio  St.  339;    McCleary  v,  Menke, 

59  Miss.  338.  109  III  294 ;  39  Ark.  145.    In  nnmer- 

^  See  §  376,  notes.    But  cf.  §  369.  ous  late  instances,  however,  a  decree 

^  Douglass  V.  Ferris,  138  K.  Y.  193 ;  rendered  against  a  guardian  is  held  not 

Parr  v.  State,  71  Md.  220 ;   State  v.  oonclusiye  against  sureties  who  were 

Branch  (1894),  Mo.  not  parties   to    the    final  accounting. 

'  Loring  v,  Alline,  9  Cush.  68.    And  So  that  the  latter  may  show,  in  reduc- 

see  FaTorite  v,  Booher,   17  Ohio  St.  tion  of  their  liability,  that  the  guar- 

548.  dian  failed  to  charge  the  wards  with 

^  Johnson  v.  Chandler,  15  B.  Monr.  boarding,  tuition,  or  his  own  compen- 

584.  sation,  or  made  improper  charges  in 

s  State  t^.  Hughes,  15  Ind.  104.  their  favor   against  himself.    Daven- 

^  Kagland  o.  Justices,  10  Ga.  65 ;  port  t;.  Olmstead,  43  Conn.  67 ;  State 

Woodbury  v.  Hammond,  54  Me.  332.  v.  Hull,  53  Miss.  626 ;  Kinsej  v.  State, 

It  runs  from  the  day  the  ward  becomes  71  Ind.  32  ;  81  Ind.  62 ;  76  Va.  731 ; 

of  age.    State  v.  Henderson,  54  Md.  State  v,  Hoster,  61  Mo.  544;  Sanders 

332.    And  see  61  Iowa,  605.    The  limi-  v.  Forgasson,  3  Baxt.  249.    And  see  96 

tation  begins  to  run   from  the  time  N.  C.  34.    So  may  the  sureties  have 

when  the  guardian  settles  his  account  the  benefit  of  a  debt  lawfully  charge- 

and  is  ordered  to  pay  over,  not  from  able  in  account  with  the  ward,  which 

the  date  of  his  informal  acconntiug  to  the  creditor  releases  bona  Jide  to  the 

the  ward,  the  statute  designating  the  guardian  personally.    Einsey  v.  State, 
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of  their  principal,  either  in  the  original  proceedings  or  on 
revision.^  Where  sureties  are  compelled  to  respond  in  damages 
for  the  default  of  their  guardian,  they  may  seek  indemnity  from 
his  property ;  they  are  entitled  to  be  subrogated  to  the  remedies 
of  the  ward  against  their  principal,  subject,  however,  to  equities 
against  the  ward.*  Equity  also  allows  them  to  enforce  contri- 
bution as  among  themselves.  Thus,  if  co-sureties  on  one  bond 
pay  the  whole  amount  of  a  deficiency,  they  may  use  the  other 
bond  to  obtain  a  proportional  reimbursement.*  So  where  there 
are  three  co-sureties,  and  one  proves  insolvent,  the  surety  who 
has  responded  in  damages  to  the  full  extent  may  compel  his 
solvent  co-surety  to  pay  him  one-half  of  the  amount.*  A  surety 
may  always  take  security  from  his  principal  for  his  own  in- 
demnity, and,  if  default  occurs,  reimburse  himself  from  the  prin- 
cipal's own  property  like  any  other  creditor.  But  it  stands  to 
reason  that  the  surety  of  a  guardian  cannot  secure  himself  by 
any  pledge  of  the  ward's  property ;  for  this  would  be  permitting 
fraud  in  order  to  prevent  fraud,  and  the  infant's  pretended  secu- 
rity would  be  to  him  no  security  at  alL*  A  fraudulent  trans- 
fer of  property  by  the  surety  of  an  insolvent  guardiem  may  be 
impeached  on  the  ward's  behalf.®    In  a  suit  against  sureties  on  Ji 

71  Ind.  32.    Special  penalties  may  be  State  v.  Atkins,  53  Ark.  303.    And  see 

assessed  under  some  local  statntes,  on  a  as  to  proceedings  against  the  lands  of  a 

defaulting  guardian's  bond.    Stroup  v,  deceased  guardian,  Richardson  v.  Day, 

State,  70  Ind.  495;  106  Ind.  251.    Sure-  20  S.  C.  412. 

ties  cannot  set  up  their  principal's  mis-         *  Commonwealth  v.  Cox,  36  Penu. 

appropriation    with  the  ward's  conni-  St.  442.    See  Baugh  v,  Bolee,  35  Ind. 

ranee  while  under  age.    Judge  of  Pro-  524. 

bate  V,  Cook,  57  N.  H.  450.    See  also        ^  Waller  v.  Campbell,  25  Ala.  544. 

Scobey  v,  Gano,  35  Ohio  St.  550;  100  See  State  v,  Paul's  Ex'r,  21  Mo.  51 ; 

HI.  366.  Jamison  v.  Crosby,  1 1   Humph.  273 ; 

1  In  re  Scott's  Account,  36  Vt.  297.  Hocker  v.  Woods,  33  Penn.  St.  466 ; 

But  see  Curtis  v.  Bailey,  1  Pick.  198.  Haygood  v.  McKoon,  49  Mo.  77. 
In  an  action  on  a  guardian's  bond  his        '  Poultney  v,  Randall,  9  Boew.  232 ; 

accounting  and  discharge  in  court  can-  Foster  v.  Bisland,  23  Miss.  296 ;  Miller 

not    be   attacked.     State    v.   Slauter,  v.  Camall,  22  Ark.  274;    Howell   o. 

so  Ind.  597.    Sureties  cannot  set  up  Cobb,  2  Cold.  104.    It  is  not  against 

issues    as  to  the   guardian's  account  public  policy  for  the  guardian  to  de- 

in  which  they  haye  no  interest.    19  posit  part  of  the  ward's  securities  with 

Fla.  373.    And  as  to  the  guardian's  the  surety  as  indemnity.     Rogers   p, 

neglect  to  settle  accounts,  see  59  N.  H.  Hopkins,  70  Oa.  454. 
547.  *  Benson  v.  Benson,  70  Md.  953. 

>  Adams  v.  Gleaves,  10  Lea,  367; 
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guardianship  bond,  if  one  of  the  sureties  is  dead,  his  personal 
representatives  should  be  joined^ 


CHAPTEE  IX. 

RIGHTS  AND   LIABILITIES   OF  THE  WARD. 

§  378.  General  Righto  of  the  "Ward.  —  Having  treated  at 
length  of  the  rights  and  liabilities  of  guardians,  their  appoint- 
ment and  removal,  and  the  settlement  of  their  accounts,  it  only 
remains  for  us  to  consider  the  powers  and  duties  of  the  ward 
himself.  Some  of  these  have  been  already  noticed  incidentally ; 
others,  so  far  as  minor  wards  are  concerned,  fall  within  the 
general  scope  of  Infancy ;  but  a  few  legal  principles  remadn  for 
discussion  under  the  present  head,  to  which  we  shall  now  direct 
the  reader^s  attention. 

§  379.  Doctrine  off  Eleotion  as  to  Wards,  Ineane  or  Inffant.  -^ 
There  is  a  distinction  to  be  drawn  between  infant  wards,  and 
insane  persons  or  spendthrifts  under  guardianship.  As  to  the 
former,  the  law  recognizes  a  growing  responsibility^  as  it  were, 
on  their  part ;  a  postponement  of  many  rights  and  duties  to 
the  period  of  maturity,  but  not  utter  and  total  suspension  or 
loss.  Hence  sales  made  and  contracts  performed  while  an 
infant  ward's  disabilities  last  are  frequently  held  subjected  to 
his  future  approval,  being  treated  as  neither  absolute  nor  yet 
void  in  the  mean  time.  Hence  is  that  principle  of  election  so 
constantly  asserted  at  law  on  his  behalf ;  hence,  too,  the  right 
he  exercises,  when  of  age,  of  passing  in  review  accounts  old  and 

^  LtdcIi  v.  Kotan,  39  Dl.  14.    A  re-  68  lU.  193.    The  bond  of  a  gaardian  of 

lease  of  a  sarety  by  paymeiit  of  an  several  infants  may  be   sued  on  for 

amount  less  than  the  principal  owed  is  those  smriving,  where  any  are  dead, 

not  a  fnll  discharge  of  the  prindpaL  Winslow  t^.  People,  117  HL  152. 
CarroU  t;.  Corbitt,  57  Ala.  579.  A  snrety  is  liable  for  a  debt  dne 

As  to  snits  on  a  gnardian's  bond,  on  from  the  gnardian  to  his  ward  when 

the  relation  of  one  or  more  wards  where  appointed,  if  the  gnardian  was   then 

there  are  other  wards,  see  Colbnm  v,  solvent.    91  Ey.  422. 
State,  47  Ind.  310;  Scheel  v.  Eidman, 
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almost  forgotten,  to  ascertain  the  balance  justly  due  him.  But 
as  to  insane  persons  and  spendthrifts,  their  responsibilities  are 
for  the  time  blotted  out ;  the  disability  may  be  temporary  or  it 
may  be  permanent ;  but  while  it  lasts,  it  is  complete ;  and  it 
may  be  essential  that  transactions  on  their  behalf  should  stand 
or  fall,  irrespective  of  their  choice,  and  beyond  the  possibility  of 
their  future  interference.  This  suggestion  we  throw  out  simply 
by  way  of  caution ;  for  while  the  same  principles  are  constantly 
applied  by  inference  to  all  wards  alike,  it  is  unsafe  to  draw 
broad  conclusions  or  argue  with  confidence  from  mere  analogies 
between  these  different  classes  of  wards.^ 

§  380.  Same  Snbjeot ;  InBane  Peraons  and  Infants  Contraated. 
—  Thus  it  is  asked  whether  an  insane  person  under  guardian- 
ship can  make  a  will,  if  in  fact  compos  mentis.  Clearly,  ques- 
tions of  mental  capacity  and  undue  influence  may  arise  whenever 
a  will  is  presented  for  probate.  And  prima  facie  an  insane 
person,  if  not  a  spendthrift,  under  guardianship,  is  non  compos 
mentis,  and  his  testamentary  capacity  may  well  be  doubted.  It 
is  settled,  however,  in  various  States  that  a  valid  will  may  be 
executed  by  a  person  under  such  guardianship,  notwithstanding 
the  circumstances  of  his  situation;  the  fact  of  testamentary 
capacity  at  the  date  of  execution  being  open  to  proof.'  As  to 
the  contract  of  a  spendthrift  or  insane  person  made  before  he 
was  placed  under  guardianship,  the  law  favors  the  guardian's 
right  of  disaffirmance  to  a  certain  extent,  notwithstanding  the 
ward  was  an  adult  when  the  contract  was  made ;  on  the  ground, 
apparently,  that  the  person  now  a  ward  was  not  fit  to  make  a 
contract  in  his  own  right  which  should  bind  his  estate.'    And 

^  Thus,  in  Vermont,  it  is  held  that  '  Coomhs  v,  Janyier,  2  Vroom,  S40; 

a  spendthrift  may  be  compelled  to  give  Chandler  v,  Simmons,  97  Mass.  508. 

security  to  the  town  of  his  settlement  But  see,  as  to  the  wife's  agency  to 

against  loss  by  his  becoming  chargeable  manage  his  business,  Motley  v.  Head, 

afterwards  as  a  pauper,  as  a  condition  43  Vt.  633.    The  contract  of  a  person 

for  his  release  from  guardianship.    WU-  not  under  guardianship  but  of  unsound 

liston  V.  White,  1 1  Vt.  40.  mind  is  not  necessarily  void,  but  wiU 

>  Breed  v.  Pratt,  18  Pick.  115.    The  be  held  voidable  or  not,  according  to 

letters  of   guardianship  afford  prima  circumstances.     Copenrath  v.  Kieuby, 

facie  proof  of  testamentary  incapacity,  83  Ind.  IS.    And  see,  as  to  vesting 

but  nothing  conclusive,  save  perhaps  chattel  mortgage  rights  in  the  innocent 

where  one  is  adjudged  an  idiot.   Schou-  mortgagee,  where  the  mortgage  was 

ler,  Wills,  §§  81,  82.  made  by  one  apparently  sane  and  not 

610 


CHAP.  IX.]    RIGHTS  AND  LIABILITIES  OP  THE  WARD.      §  381 

yet  the  rule  here  must  diflTer  greatly  from  that  applicable  to 
infants.  An  insane  person  having  no  legal  guardian  may  sue 
by  any  competent  person  as  his  next  friend,  and  the  question 
of  sanity  or  insanity  involved  in  the  transaction  may  be  tried 
collaterally.^ 

§  381.  Responsibility  of  Guardian  to  Ward  as  Wrongdoer,  &c. 
—  For  assault  and  battery,  a  ward,  like  all  other  persons,  is  en- 
titled to  damages.  But  where  his  guardian  is  the  offender,  there 
are  technical  difi^ulties  in  the  way  of  maintaining  a  suit.  Many 
authorities  allow  an  infant  to  sue  his  guardian  by  next  friend 
for  a  tort ;  though  a  spendthrift^  it  is  said,  cannot  do  so.  His 
remedy  may  be  found  in  getting  the  guardian  removed  for  mis- 
conduct and  securing  the  appointment  of  let  successor,  or  per- 
haps obtaining  his  discharge  from  guardianship  altogether.  An 
action  can  then  be  brought  by  himself  or  the  new  guardian,  as 
the  case  may  be.  The  guardian  may  in  all  cases  be  held  crimi- 
nally responsible  for  an  injury  committed.^ 

A  guardian  may  be  restrained  by  injunction  from  committing 
waste.     So  he  is  responsible  for  damages  thus  occasioned ;  and 

declared  insane,  81  Ind.  433.  Also,  as  made  by  the  ward  before  he  was  de- 
to  an  insane  person's  note,  taken  by  clared  insane,  the  negligence  of  the 
one  without  notice  of  his  insanity,  guardian  in  defending  is  imputable  to 
Shonlters  v.  Allen,  51  Mich.  529.  Cf.  the  ward.  Weems  v.  Weems,  73  Ala. 
Edwards  v.  Davenport,  20  Fed.  R.  462.  When  a  lunatic  is  supported  at  an 
756,  where  one  was  plainly  incapable,  asylum,  a  yalid  personal  debt  is  created. 
An  insane  person's  deed  of  real  estate  and  proceedings  may  be  taken  to  mort- 
is treated  with  great  disfavor.  Rogers  gage  his  estate  to  secure  payment 
V.  Blackwell,  49  Mich.  192.  The  guar-  thereof.  Agricultural  Ins.  Co.  v.Bam- 
dian  may  maintain  a  biU  in  equity  for  ard,  96  N.  Y.  525. 
a  reconveyance.  Warfield  v.  Fisk,  136  A  person  thus  under  guardianship 
Mass.  219.  And  he  should  not  attempt  may  with  the  guardian's  assent  estab- 
to  ratify  a  conveyance,  or  convey  with-  lish  a  domicile  sufficient  for  probate  of 
out  judicial  authority.  134  Ind.  68.  his  will.  Culver's  Appeal,  48  Conn. 
The  legal  disability  of  spendthrifts  (and  165.  And  the  ward  may  sometimes 
aemble  of  the  insane  under  local  statute)  change  his  own  domicile,  if  mentally 
begins  when  the  guardian  is  appointed  competent,  where  the  premature  death 
and  gives  bond.  Blake  v.  Potter,  51  of  his  guardian  precludes  an  assent. 
Conn.  78  ;  151  Mass.  354.  An  insane  Mowry  v.  Latham,  17  R.  I.  480. 
person  under  guardianship  usually  con-  ^  89  6a.  646. 

tinues  liable  to  suit  and  the  personal  ^  Mason  v.  Mason,  19  Pick.  506;  76 

service  of  summons.    IngersoU  v.  Har-  Mo.  215.    As  to  an  insane  ward,  see  89 

rison,  48  Mich.  234,  and  cases  cited.  6a.  656.    A  guardian  has  been  held 

The  guardian  should  also  be  summoned  liable  in  damages  for  corrupting  the 

and  defend.    87  CaL  530.    In  a  sidt  virtue  of  his  ward.    Brittain  v.  Cau- 

against  his   guardian   on    a   contract  nady,  96  Ind.  266. 
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it  has  been  held  that  a  judgment  against  sureties  on  the  guar- 
dian's bond  for  waste  committed  by  the  guardian  will  not  before 
satisfaction  bar  a  suit  by  the  ward  against  one  who  participated 
in  the  waste.^  The  ward  may  also  sue  for  use  and  occupation, 
although  he  has  a  general  guardian.'  Where  one  assumes  to  be 
guardian  or  agent  of  a  guardian,  and  enters  an  infant's  lands, 
the  infant  may  elect  to  treat  him  as  a  wrongdoer,  and  bring 
trespass,  or  chaige  him  as  a  guardian.'  So  where  a  guardian 
wrongfully  holds  over.  But  the  ward  cannot  sue  his  guardian 
for  money  had  and  received.  His  proper  course,  at  least  in  this 
country,  is  to  institute  proceedings  for  the  latter's  removal,  with 
settlement  of  accounts,  and  then  to  sue  for  breach  of  the  official 
bond.^  For  a  tort  committed  upon  a  third  person  by  the  ward, 
the  guardian  is  not  usually  liable ;  at  least  not  directly.^  And 
in  general  it  is  so  desirable  to  deprive  the  guardian  of  all  posses- 
sion and  control  of  his  ward's  estate,  when  the  ward  has  a  civil 
grievance  against  him,  that  the  lattef  s  suit  in  damages  ought 
to  be  at  least  accompanied  by  proceedings  for  removal  of  the 
guardian  from  his  trust. 

§  382.  Ward's  Aotion  or  Btil  for  Aooount ;  LImitatloiui,  &o. 
—  Whenever  guardianship  has  been  terminated,  an  action  of 
account  lies  in  favor  of  the  ward.  And  this  action  is  brought 
by  the  new  guardian,  or  by  next  friend ;  or  by  the  ward  himself, 
if  the  period  of  his  legal  disability  has  expired.  While  his 
guardianship  continues,  chancery  permits  the  ward  by  next 
friend  to  file  his  bill  against  the  guardian  for  account  All 
this  seems  to  apply  rather  to  chancery  than  probate  guardians ; 
since  direct  proceedings  for  account  in  the  court  which  issued 
letters  of  guardianship,  followed  by  removal  of  the  guardian, 
if  unfaithful,  and  suit  on  his  probate  bond,  afford  the  infant 


1  Powell  t;.  Jones,  1  Ired.  Eq.  337.  *  Sherman  p.  BaUon,  8  Cow.  304 ; 

See  Bank  of  Virginia  v.  Craig,  6  Leigh,  Blomfleld  v.  Eyre,  8  Bear.  250. 

399.  ^Brooks  v.  Brooks,  11   Cash.  18; 

3  Porter  v.  Bleiler,  17  Barb.  149.  Thorndike  v.  Hinckley,  155  Mass.  263. 

See  Senseman's  Appeal,  21  Penn.  St.  The  general  guardian  refnaing  to  coUect 

331  ;  Sawyer  v.  Knowles,  33  Me.  208.  the  purchase  price  of  land,  action  may 

And  see  Chilton  v.  Cabiness,  14  Ala.  be  bronght  in  the  ward's  behalf  by  a 

447;    103  Ind.  257  (statute).     Cf.  89  gasadiBn  ad  litem.    52  Minn.  386. 

Ga.  656 ;  76  Ga.  420.  ^   Garrigns  v.  Ellis,  95  Ind.  598. 
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under  such  guardianship  an  ample  and  expeditious  remedy. 
But  for  chancery  guardians,  purely  testamentary  guardians,  and 
quasi  guardians,  and  under  peculiar  circumstances,  the  more 
expensive  and  complicated  process  of  a  bill  in  eqtdty  becomes 
the  necessary  resort  And  this  in  England  is  still  the  usual 
course  of  procedure,  while  in  most  parts  of  the  United  States 
it  has  gradually  gone  out  of  use  or  has  been  superseded  in  great 
measure  altogether.^  But  in  some  cases  of  qtcasi  guardianship 
in  this  country,  —  the  probate  court  having  no  jurisdiction  at  all 
in  the  premises,  —  a  quasi  ward  on  reaching  full  age  has  been 
allowed  to  sue  in  assumpsit  for  money  in  the  quasi  guardian's 
hands ;  for  here,  as  it  would  appear,  the  old  action  of  account 
was  always  proper.* 

The  ward's  right  to  call  his  guardian  to  account  may  be  barred 
by  limitation,  computed  from  the  time,  he  becomes  competent 
to  act  In  Pennsylvania  it  is  said  that  the  same  principle 
applies  as  in  other  legal  proceedings ;  and  eighteen  years'  delay 
after  the  ward  attains  majority  has  been  held  fatal  to  a  suit.^ 
But  in  Illinois  the  rule  is  differently  stated,  and  the  guardian's 
liability  to  account  is  there  considered  to  last  as  long  as  the  bond 
continues  in  force;  the  citation  to  account  before  the  probate 
court  being  merely  a  means  to  ascertain  delinquency  as  the 
foundation  of  a  suit,  and  not  of  itself  a  suit  at  law  or  in  equity.* 
The  former  may  be  regarded  as  the  true  doctrine  for  chancery 
guardianship  or  proceedings  in  the  nature  of  a  bill  for  account ;  the 

^  Monell  V.  Monell,  5  Johns.  Ch.  283 ;  be  made  a  party.    Black  v.  Kaiser,  91 

Linton  v.  Walker,  8  Fla.  144 ;  Swan  v.  Ky.  422 ;  92  Tenn.  459.    And  equity  in 

Bent,  2  Md.  Cb.  Ill :  Lemon  v,  Hans-  peculiar  and  complicated  cases,  where 

barger,  6  Gratt.  301 ;  Manning  v.  Man-  the  probate  jurisdiction  appears  inade- 

ning,  61  Ga.  137;  Macphers.  Inf.  259,  quate,  will  apply  its  remedies  on  the 

848;    Fanning    v,  Chadwick,  3  Pick,  adult  ward's    application.    Camp    Re, 

424;  Jones  p.  Beverly,  45  Ala.    161.  126  N.  Y.  377.    As  where  the  guardian 

The    sureties    under    a   yoid    probate  in  possession  has  himself  a  life  tenant's 

appointment  may  thus  be  held  respon-  interest  in  the  fund, 
sible  together  with  the  principal.    Cor-         >  Pickering  v.  De  Rochemont,   45 

bitt  V.  Carroll,  50  Ala.  315.     As  to  N.  H.  67  ;  Field  v.  Torrey,  7  Vt.  372. 
appointing  a  receiver  on  the  ward's  biU         •  Bones'  Appeal,  27  Penn.  St.  492. 

for  account,  see  Sage  v.  Hammonds,  27  See  Magruder  v,  Goodwin,  P.  &  H.  561 ; 

Gratt.    651.     To    the    ward's    action  Adams  v.  Riviere,  59  Ga.  793. 
against  his  guardian  to  compel  a  settle-         ^  Gilbert  v.  GuptiU,  34  Ul.  1 12.    And 

ment,   the   surety  on    the   guardian's  see  last  chapter, 
bond  where  such  bond  was  given  should 
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latter  for  probate  guardianship.  The  guardian's  administrator  in 
either  case,  if  the  guardian  dies,  should  close  up  the  trust  accounts, 
if  not  already  settled,  before  he  makes  distribution;  since  he 
may  otherwise  remain  liable  for  many  years.^  But  in  most 
States  the  general  subject  of  limitation  in  all  trusts  is  expressly 
regulated  by  statute.^ 

Short  delays  by  the  ward,  after  coming  .of  age,  to  require 
accounts  and  institute  a  suit  on  the  bond,  are  not  to  be  con- 
strued to  the  prejudice  of  his  rights  against  either  guardian  or 
sureties.^  But  one  who  has  been  under  guardianship  is  chai^e- 
able  with  constructive  notice  of  the  probate  papers  on  file,  and 
proceedings  in  the  court  relative  thereto,  and  should  prosecute 
his  rights  seasonably.^  And  special  circumstances,  such  as  a 
final  settlement  with  the  ward  in  connection  with  lapse  of  time, 
make  the  barrier  stronger.* 

§  382  a.  The  Same  Subject.  —  In  considering  a  ward's  ac- 
tion at  law  on  reaching  full  age,  State  practice  concedes  often  a 
choice  of  remedies  to  the  ward  even  where  probate  intervention 
is  praper  for  compelling  an  account  in  court  Thus  the  guar- 
dian's failure  to  settle  and  pay  over  within  a  reasonable  time 
after  the  ward's  disability  ends,  has  been  considered  of  itself  a 
breach  of  the  condition  of  the  probate  bond,  entitling  the  ward  to 
sue  at  once  his  late  guardian.^  But  if  the  ward,  as  he  should 
more  prudently  do,  goes  into  court  and  has  a  balance  found  by  its 
adjudication  against  the  guardian,  he  may  treat  the  failure  of 


^  Mosser  v.  Oliver,  21  Penn.  St.  362.  compel  the  guardian  to  settle  hia  ao- 

See  Felton  v.  Long,  8  Ired.  £q.  224 »  coant,  or  obtain  a  judgment  on  the 

Mitchell  V.  Williams,  27  Mo.  S99 ;  Pear-  bond,  before  proving  a  claim  against 

son  V.  McMillan,  37  Miss.  588 ;  128  Ind.  the  estate  of  his  insolvent  guardian. 

103.    Equitable  claim  of  ward  allowed  144  Mass.  195.    No  action  by  the  ward 

against  deceased  guardian's  estate  in  lies  at  law  for  moneys  in  the  guardian's 

93  Mich.  263.  hands  until  his  accounts  have  been  set- 

3  No  statute  of  limitations  begins  tied  iu  court.  62  Wis.  248.  And  see 
to  run  before  the  ward's  legal  disabil-  65  Cal.  429.  But  where  settlement  is 
ity  actuaUy  ends.  Minter  v,  Clark,  92  delayed,  suit  lies  on  the  guardian's 
Tenn.  459.  And  peculiar  circumstances  bond  in  a  fit  case  before  hia  final  settle- 
wiU  require  equity  to  extend  the  period,  ment.    82  Mo.  57. 

126N.  Y.  377.  &  Railsback  v.  Williamson,  88  m. 

s  Pfeiffer  v.  Knapp,  17  Fla.  144.  494.    See  §  389. 

4  Robert  r.  Morrin,  27   Mich.  306.         «  People  v.  Seelye,  146  HI.  189. 
The  ward  reaching  age  should  either 
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the  guardian  to  pay  the  amount  as  a  new  breach  of  the  con- 
dition of  the  bond,  dating  from  the  time  of  default  in  performing 
the  court's  order.^  And  the  guardian's  failure  thus  to  pay  over 
in  accordance  with  the  court's  decree  creates  such  a  debt  in  the 
ward's  favor  that  the  remedy  of  the  ward  is  not  exclusively  con- 
fined to  a  suit  on  the  guardianship  bond,  but  he  may  instead  sue 
in  his  own  name,  at  his  own  choice.'  In  short,  the  general  theory 
is  that  on  the  infant  ward's  attainment  of  majority  the  guardian- 
ship over  him  ipso  facto  terminates ;  only  that  for  convenient 
purposes  beneficial  to  him  a  judicial  supervision  and  control  is 
exercised  for  bringing  about  a  business-like  adjustment  of  the 
late  concerns  of  his  wardship. 

§  383.  Ward's  Risht  to  recover  Embezzled  Property,  &o.  — 
Courts  of  chancery  will  always  aid  the  ward  in  recovering  prop- 
erty embezzled,  concealed,  or  conveyed  away  in  fraud  of  his 
rights.  The  proper  mode  of  procedure  is  by  bill  in  equity. 
And  while  a  probate  guardian  suspected  of  fraud  should  be  cited 
to  account,  it  has  been  held  that,  his  estate  being  insolvent  and 
his  sureties  irresponsible,  it  is  not  necessary  for  the  ward  to  sue 
them  before  he  can  file  a  bill  to  recover  such  property  as  he  can 
trace.^  A  summary  process  in  the  nature  of  an  inquisition  is 
provided  by  statute  in  some  States,  for  ascertaining  the  where- 
abouts of  stolen  and  missing  property  belonging  to  wards,  by 
means  of  which  all  suspected  persons,  including  the  guardian 
himself,  can  be  summoned  before  the  probate  court  to  answer 
lawful  inquiries  under  oath.^  And  a  writ  of  ne  exeat  is  some- 
times issued  to  protect  a  minors  interest,  where  the  latter's  prop- 
erty has  been  squandered  or  embezzled,  and  the  guardian  is 
about  to  abscond.^ 

§  384.  Fraudulent  Transaotions  set  aside  on  Ward's  behall  — 
Fraudulent  transactions  cannot  stand  as  against  the  ward.  And 
in  cases  of  this  sort,  equity  will  go  to  the  substance  rather  than 
the  form,  in  order  to  ascertain  the  real  motives  of  one  who  pro- 


1  People  V,  Seelye,  146  HI.  189.  *  Km  v,  Mclntire,  39  N.  H.  410. 

*  Cobb  V.  Kempton,  154  Mass.  266.         <  Sherman  v.  Brewer,  11  Gray,  210. 
An  analogous  mle  prevailB  in  the  ad-        ^  People  v.  Barton,  16  Col.  75. 
ministration  of  estates.    And  see  125 
Ind.  519. 
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fesses  to  turn  over  trust  property  to  third  parties,  and  justice 
will  be  done  if  possible.  Where  a  guardian,  for  instance,  trans- 
fers a  note  with  words  importing  trust  to  his  private  creditors  as 
security  for  his  own  debt,  the  ward  can  follow  it  into  their  hands, 
or  against  other  parties,  and  stop  payment,  whether  sufficient  con- 
sideration was  p£ud  by  the  holder  or  not^  But  in  all  cases  of 
this  sort,  third  parties  should  have  some  notice,  actual  or  con- 
structive, of  the  existence  of  a  trust ;  otherwise  they  cannot  be 
made  to  suffer  loss  further  than  the  usual  rules  of  stolen  prop- 
erty apply  .^  Bights  of  wards  to  real  estate  are  frequently  pro- 
tected on  these  principles.  Thus,  where  a  mother  interested  in 
certain  lands  with  her  children  obtained  partition  after  being 
appointed  their  guardian,  bought  in  the  premises,  and,  without 
paying  the  full  purchase-money,  gave  a  mortgage,  taking  an 
assignment  to  herseK  as  guardian,  the  claim  of  the  mortgagee 
with  notice  was  postponed  to  the  children's  share.^  So,  where 
a  guardian  who  held  a  mortgage  in  his  own  right  agreed  with 
the  mortgagor  to  substitute  the  ward's  money  for  his  own,  letting 
the  securities  remain  as  before,  this  was  held  to  be  an  equitable 
investment  of  the  ward's  money,  and  good  against  any  subse- 
quent disposition  which  the  guardian  might  make,  while  in  fail- 
ing circumstances,  to  secure  his  own  creditor.^  The  guardian's 
collusion  with  third  parties  to  defeat  any  equity  of  the  ward  in 
land  cannot  prevail  against  the  ward  who  seeks  in  season  to  set 
the  conveyance  aside.^  And  in  any  strong  case  of  an  illegal 
sale  of  the  ward's  property  contrary  to  statute,  and  the  conver- 
sion of  the  proceeds  to  the  guardian's  own  use,  a  ward  has  not 
only  hi^  remedy  upon  the  guardian's  bond,  but  can  repudiate 
the  sale  and  recover  his  property.® 

But  fraud  is  a  question  of  evidence.  And  the  payment  of  a 
debt  to  a  guardian  before  it  is  due  is  not  sufficient  in  itself  to 
establish  an  imfair  purpose.    Hence  it  was  decided  in  a  North 


1  Lockhart  v.  FhiltipB,  1  Ired.  £q.  notice  of  the  ward's  rights.    And 

842 ;  Lemlej  v.  Atwood,  65  N.  C  46.  Gannawaj    v,  Tapley,    1    Cold.    572 ; 

*  Hill  V.  Johnston,  S  Ired.  £q.  432.  Robinson  v.  Robinson,  22  Iowa,  427. 

*  Messervej  v.  Baielli,  2  Hill  Ch.         •  Beasley  v.  Harris,  1   Bush,  533. 
567.  See  McFarland  v,  Conlee,  44  HI.  455. 

*  Evertson  v.  Evertson,  5  Ftege,  644.        *  State  v.  Murray,  24  Md.  310.    See 
In  this  case  the  creditor  bad  not  even  infirOf  §  386.  . 
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Carolina  case,  that  where  one  owing  a  bond  to  a  guardian  in  fail* 
ing  circumstances,  the  bond  being  in  behaK  of  the  ward,  and  not 
yet  due,  held  also  a  note  against  the  guardian  himself,  which  he 
gave  to  an  attorney  to  collect,  with  explicit  instructions  not  to 
make  an  exchange,  but  to  collect  the  note  given  him,  and  with 
the  proceeds  to  take  up  the  bond  due  the  guardian,  and  such 
attorney  received  a  bank  check  from  the  guardian,  and  believing 
the  money  to  be  in  bank,  and  that  the  check  was  as  good  as 
money,  returned  the  note  to  the  guardian,  and  took  up  the  bond 
in  his  hands,  these  acts  having  been  performed  in  good  faith, 
the  ward  could  not  pursue  his  former  debtor.^ 

§  385.  Ward's  Oeneral  Right  to  repudiate  GKiardian's  Trana- 
aotic&a ;  hia  Right  of  Election.  —  We  have  seen  that  the  trans* 
actions  of  a  guardian  on  behalf  of  his  infant  ward  are  valid,  if 
within  the  scope  of  his  general  powers,  or  authorized  by  the 
courts  of  equity;  sustainable,  though  neither  within  the  scope 

of  his  powers,  nor  previously  authorized,  if  the  court  afterwards 
deems  them  prudent  or  beneficial  to  the  ward ;  in  other  cases, 
subject  to  the  ward's  own  disaffirmance  on  reaching  majority. 
Herein  consists  the  infant's  right  of  election.  Few  acts  of  the 
guardian  can  be  pronounced  valid,  except  in  the  sense  that  they 
are  authorized,  either  generally  or  specially,  by  the  court  which 
exercises  supervision;  and  few  of  his  transactions  can  be  so 
utterly  without  authority  as  to  be  absolutely  void  per  «e.  The 
general  rule  of  election  recognizes,  then,  two  principles :  first,  the 
privilege  of  the  infant  waixi,  on  attaining  full  age,  to  avoid  his 
guardian's  doubtful  transaction;  second,  the  right  of  courts  of 
equity  to  control  this  privilege  by  interposing  to  pronounce  the 
transaction  good.  The  whole  doctrine,  therefore,  seems  in  strict 
accordance  with  that  more  general  rule,  that  the  accounts  of  the 
guardian  ai'e  open  to  the  inspection  of  the  ward  at  majority,  and 
may  be  disputed  down  to  the  smallest  item.  And  where,  as  in 
the  case  of  probate  guardians,  settlements  out  of  court  do  not 
dispense  with  final  returns  for  preservation  and  public  record,  the 
tendency  of  the  decisions  must  be  in  favor  of  bringing  the  question 

1  VTynne  v.  Benbnrj,  4  Jones  Eq.  v.  Bradley,  5  Ired.  Eq.  186 ;  Dawson  v. 
395.  And  see,  as  to  frand  generaUy,  Massey,  1  BaU  &  B.  829 ;  Henzj  v. 
StQiy,  Eq.  Juris.  §§  817-320;  Harrison    Pennington,  11  B.  Monr.  55. 

617 


§  385  THE  DOMBSTIC  BELATIONS.  [PABT  IV. 

of  affinnance  or  disaffirmance  of  the  guardian's  transaction  before 
the  court,  instead  of  leaving  it  to  acts  of  the  late  ward  in  pais. 
These  principles  suffice  for  general  application  to  compromises, 
submissions  to  arbitration,  investments  and  reinvestments  of  per- 
sonal property,  and  similar  transactions,  undertaken  by  the  guar- 
dian on  the  strength  of  a  previous  order  of  court,  or  at  the  risk  of 
its  subsequent  approval^  Tet  statutes  sometimes  interpose  to 
render  such  transactions  absolutely  perfect  on  permission  of  the 
court.  And  where  the  guardian's  position  in  a  transaction  is 
that  of  trustee  of  an  express  trust,  the  transaction  will  conclude 
the  ward.^  Infants,  as  we  shall  see  elsewhere,  are  incapable  of 
assenting  during  infancy  to  anything  prejudicial  to  their  property 
interests ;  and  any  consent  so  procured,  if  not  actually  void,  can 
at  all  events  be  retracted  after  the  infant  reaches  majority,  except 
so  far  as  the  court  rightfully  controls  his  choice.^ 

But  as  to  transactions  which  involve  the  purchase  or  sale  of 
real  estate  on  the  infant  ward's  behalf,  the  rule  is  very  strict, 
as  we  have  already  seen.  The  ward  is  not  bound  even  by  his 
guardian's  exchange  of  his  lands  by  way  of  equivalent.*  A  de- 
fective sale  of  real  estate  under  the  statute  may  in  some  States 
be  set  aside  on  a  bill  in  equity  filed  by  the  infant  against  the 
guardian  and  the  purchasers.*  And  where  the  guardian  con- 
tracts to  buy  real  estate  for  the  ward's  benefit,  the  ward,  on 
reaching  majority,  may  either  complete  the  contract  or  reject  it, 
and  look  to  the  guardian  for  payment.^  But  he  cannot,  in 
absence  of  fraud,  compel  the  vendor  to  refund  the  money  paid 
down  as  a  bonus.^  Nor  can  he,  having  once  renounced,  seek  to 
be  relieved  against  such  renunciation.®  The  right  of  election 
goes  to  the  ward's  personal  representatives  if  he  dies  under  age.* 

^  Barnabj  v,  Baniaby,  I  Pick.  221.  Brookfi,  33    Conn.  347 ;    Sammen   v. 

See  supra^  C8.  6,  8.  Howard,  33  Ark.  490.    And  see  Tatum 

2  Loehr  r.  Colbom,  92  Ind.  24.  v,  HoUiday,  59  Mo.  422. 
»  Part  V.  C8.  2,  3.  •  Loyd  v.  Malone,  23  lU.  43 ;  Hopk. 

*  Morgan  t\  Johnson,  68  lU.  190.  337 ;  88  N.  C.  138. 

*  2  Kent,  Com.  230;  Eckford  v.  De         ^  Yerger  v.  Jones,  16  How.  80. 
Kay,  8  Paige,  89;  Westbrook  v.  Com-         •  Floyd  ».  Johnston,  2  Litt.  109. 
stock.  Walker    Ch.    314.    See    supra,         *  Singleton  v.  Love,  1  Head,  357 ; 
c.  7.    As  to  adjustment  of  rents  and  Dean  v.  Feeley,  66  6a.  273.    Whether 
improvements  in  snch  cases,  see  Ander-  the  right  of  election  applies  where  the 
son  17.  Lay  ton,  3  Bash,  87 ;  Holbrook  v,  guardian  took  land  in  discharge  of  a 
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And  it  would  appear  to  be  a  general  principle  that  where  the 
ward,  after  arriving  of  age,  with  full  knowledge  of  all  the  facts 
and  in  the  absence  of  fraud,  receives  and  retains  the  purchase- 
money  arising  from  the  guardian's  sale  of  his  land,  he  cannot 
question  the  validity  of  the  sale  afterwards.^  In  other  words,  the 
ward  may  choose  whether  to  repudiate  the  sale  and  recover  the 
land,  or  ratify  it  and  claim  the  purchase-money.  Without  some 
proper  judicial  sanction,  at  least,  a  guardian  cannot  divest  his 
ward  of  rights  in  real  estate  against  the  ward's  power  to  assent 
or  dissent,  when  sui  juris? 

A  resulting  trust  to  the  ward  may  be  established,  on  his  elec- 
tion, in  lands  which  the  guardian  has  taken  in  his  own  or 
another's  name,  but  upon  consideration  out  of  the  ward's  estate.^ 
And  a  guardian  may  for  convenience  have  taken  real  estate  or 
even  mortgage  notes  or  other  securities  in  his  own  name,  and 
yet  by  his  dealings  show  a  plain  intent  to  hold  it  in  trust  for 
his  ward,  subject  to  expenses  incurred  in  its  management 
and  accounting  for  its  income  and  proceeds,  and  giving  the 
ward  the  right  to  claim  title  by  proceedings  in  equity  or 
otherwise.* 

§  386.  Same  Subject  $  Resulting  Tmsta ;  Guardian's  Misuse  of 
Funds;  Purchase  of  "Ward's  Property,  &c. — All  advantageous 
bargains  which  a  guardian  makes  with  the  ward's  funds  are 
also  considered  subject  to  the  ward's  election,  either  to  repudiate 
or  to  uphold  the  contract  and  take  the  profits.  This  applies, 
in  general,  to  improper  acts ;  as  where  the  guardian  speculates 
with  the  trust  funds,  or  invests  them  in  his  own  business,  or,  in 
a  word,  converts  them  to  his  own  use.  The  ward  may  either 
take  the  investment  as  he  finds  it,  with  all  the  profits,  or  de- 
mand the  original  fund,  with  interest ;  though  he  cannot  avoid 

predecessor's  indebtedness,  see    Beam         *  Bainey  v.  Chambers,  56  Tex.  17. 

V,  Froneberger,  75  N.  C.  540 ;  Clayton  And  see,  as  to  setting  aside  a  void  de- 

V.  McKinnon,  54  Tex.  206.  cree  of  sale,  100  Bl.  356 ;  79  Ind.  188. 

1  Deford  v.  Mercer,  24  Iowa,  118;  *  Hamnett*s  Appeal,  72  Penn.  St. 
Parmele  v.  McGinty,  52  Miss.  476;  837;  Pfeiffer  v.  Knapp,  17  Fla.  144; 
Shorter  y.  Frazer,  64  Ala.  74 ;  O'Con-  Summers  p.  Howard,  33  Ark.  490 ; 
ner  v.  Carver,  12  Hei8k.486.  See  post,  Sterling  ».  Arnold,  54  Ga.  690;  White- 
Part  V.  c.  5,  as  to  disaffirmance  by  head  v.  Jones,  56  Ala.  152;  Patterson 
infant  without  restitution;  Bevis  v,  ».  Booth,  103  Mo.  422. 
Heflin,  63  Ind.  129.  *  Fogler  v.  Buck,  66  Me.  205. 
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a  trausaction  in  part  and  ratify  in  part^  And  where  the  ward 
has  declined  to  elect  whether  he  will  take  interest  or  the  prof- 
its derived  by  his  guardian  from  an  investment  which  he  was 
not  authorized  to  make  (as  in  the  guardian's  business)  the  court 
may  make  the  election  for  the  ward.^  And  so  as  to  electing  to 
take  land  which  has  enhanced  in  value  since  the  guardian  took 
title  to  himself.^  For  it  is  right  that  the  ward  should  enjoy  all 
the  advantages  which  have  accrued  from  the  use  of  his  own 
money  ;  and  it  is  also  right  that  the  guardian  should  not  derive 
gain  from  the  ward's  loss.  The  old  rule  of  chancery  in  this 
respect  has  been  gradually  relaxed ;  so  that  many  acts  of  a  trus- 
tee, which  might  once  have  been  considered  fraudulent  and  void, 
are  now  deemed  voidable  only.* 

Thus  it  is  that  the  rule  may  now  be  considered  well  settled, 
that  the  guardian  who  bu}rs  at  the  sale  of  his  ward's  lands  or 
other  property  is  secure  in  his  purchase,  and  retains  all  the 
benefits  arising  therefrom,  unless  the  ward  chooses  to  set  it 
aside  and  claims  to  be  reinstated  in  his  own  possession.  This 
rule  is  laid  down,  however,  with  great  caution  in  the  courts ;  * 
and  it  is  frequently  said  that  the  transaction  is  treated  all  the 
same,  whether  the  guardian  bought  the  property  outright  or 
there  was  a  colorable  purchase  by  means  of  third  parties ;  more- 
over, that  such  sales,  in  order  to  stand  at  all,  must  have  been 
conducted  fairly  and  in  good  faith.®  Where  the  circumstances 
show  fraud  and  collusion,  courts  of  equity  hesitate  little  in 
setting  the  transaction  aside.^    And  a  material  question  for 

1  2    Kent,    Com.    230;    Docker   v.  <  See  HUl   on   Trnstees,  159,  586; 

Somes,  2  M.  &  K.  664;   Kyle  v.  Bar-  CaMedy  p.  Caaey,  58  Iowa,  326. 

nefct,  17  Ala.  806;  Singleton  v.  Love,  1  «  See  61   Miss.  766,  as   to  a  joint 

Head,  357;  White  v.  Parker,  8  Barb,  purchase;  also  47  Minn.  118,  where  a 

48 ;    Jones  v.  Beverly,  45    Ala.    161 ;  pnrchase  by  the  guardian    of    minor 

supra,  §§   352-854.     A    female    ward  lieirs  at  a  regular  administrator's  sale 

living  with  her  father  on  land  mort-  was  upheld. 

gaged  by  him  to  her  guardian  does  •  2  Kent,  Ck)m.  230 ;  Scott  v.  Free- 
not  necessarily  ratify  the  guardian's  land,  7  S.  &  M.  409  ;  Doe  v.  Hassell,  68 
loan  on  the  mortgage.  117  lU.  152.  N.  C.  213;  Blrod  v.  Lancaster,  2  Head, 
After  repudiation  of  the  transaction,  571  ;  Patton  t;.  Thompson,  2  Jones  Eq. 
the  ward  cannot  ask  to  have  the  deed  285  ;  Chorpenning's  Appeal,  32  Penn. 
reformed.     53  Mich.  329.  St.  315;  16  Lea,  732.    And  see  supra, 

^  Seguin's  Appeal,  103  Penn.  St.  139.  cs.  6,  7. 

•  See  Tealie  v.  Hoyte,  3  Tenn.  Ch.  f  Hay  ward  v.  Ellis,  13  Pick.  272. 

651.  And  see  Winter  v.  Truax,  87    Mich. 
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consideration  in  such  sales  is  whether  a  fair  price  was  paid  for 
the  property.  Parties  affected  with  notice  of  the  circumstances 
cannot  complain  if  their  title  to  real  estate  becomes  thereby 
impaired ;  but  it  is  hard  that  purchasers  without  notice  should 
suffer.  On  this  latter  principle,  and  for  the  security  of  title, 
rests  a  decision  in  Massachusetts,  to  the  effect  that  the  guar- 
dian's purchase  of  his  ward's  real  estate  is  voidable  by  the  ward 
only  as  against  the  guardian,  or  a  purchaser  claiming  under  him 
with  knowledge  of  the  circumstances ;  and  not  as  against  a  sub- 
sequent grantee  or  mortgagee  without  notice.^  In  general,  if 
with  the  ward's  funds  the  guardian  purchases  land  and  takes 
title  to  himself,  a  subsequent  purchaser's  rights  should  depend 
upon  good  faith  and  the  question  whether  he  had  due  notice  of 
the  ward's  title.^  The  fact  that  on  final  settlement  a  decree  is 
rendered  against  the  guardian  and  his  sureties  for  such  funds, 
does  not  estop  the  ward  frotn  enforcing  his  resulting  trust  in 
the  land.^  And  a  guardian's  sale  of  his  own  property  to  the 
ward  may  be  disavowed  by  the  latter  on  coming  of  age.* 

If  the  ward  does  not  ratify  an  unauthorized  investment, 
neither  purity  of  intention  nor  diligence  and  good  faith  in 
endeavoring  to  prevent  loss  thereby  will  absolve  the  guardian 
from  liability  therefor.^  But,  in  general,  the  guardian  may  dis- 
charge himself  by  turning  over  what  securities  and  property  he 
has  taken  in  good  faith  and  in  the  rightful  exercise  of  his  trust, 
if  it  remains  as  the  result  of  prudent  management  of  the  estate 
on  his  part,  whether  valuable  or  worthless  at  the  time  of  final 

324,  where  a  guardian  sold  and  pro-  npon  gnard.    Morrison  v,  Kinstra,  55 

cnreil  an  immediate  reconyeyance  to  Miss.  71.    And  see  Armitage  v.  Snow* 

himself  by  the  purchaser  at  the  same  den,  41  Md.  119;  Beyis  i;.  Heflin,  63 

price.  Md.  i29 ;   White  v.  Izelin,  26   Minn. 

^  Wyman  v.  Hooper,  2  Gray,  141.  487 ;  Webster  v.  Bebinger,  70  Ind.  9. 

As  to  the  English  doctrine,  see  Morse  For  a  case  where  A.  bought  land,  his 

V,  Royal,  12  Ves.  372 ;   Gary  v.  Gary,  2  grantor  retaining  a  lien  for  the  pur- 

Sch.  &  Lef.  173;   Naylor  v.  Winch,  1  chase-money,  and  then  used  the  wud's 

Sim.  &  Stu.  567.  Here  that  constructive  money  to  pay  for  the  land,  see  S3  Ind. 

notice  which  the  public  records  furnish  266. 

is  perhaps  to  be  deemed  unavailing  on  '  Robinson  v.  Pebworth,  71  Ala.  240. 

the  ward's  behalf.    And  see  55  Mich.  *  Hendee  v.  Gleaveland,  54  Vt  142 ; 

482.  Grandstrand  lU,  49  Minn.  438. 

^  Title  running  to  the  guardian  as  *  May  v,  Duke,  61  Ala.  53. 
*'  trustee  "  should  put  such  third  party 
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settlement ;  his  liability  extending  to  property  of  the  ward 
which  has  come  to  his  actual  or  potential  control ;  and  securi- 
ties being  turned  over  at  their  just  valuation,  like  specific  cor- 
poreal chattels.^  But  a  settlement  with  the  ward  by  turning 
over  what  the  guardian  knows  to  be  bad  securities  improperiy 
Utken  should  not  be  countenanced.' 

A  guardian  ought  not  to  hold,  as  property  of  his  ward,  notes 
or  securities  which  on  their  face  evidence  a  debt  due  to  the  guar- 
dian or  his  predecessor  in  his  individual  right,  unidentified  as 
the  ward's  property.®  Nor  has  a  guardian  any  right  to  deal 
with  his  beneficiary's  property  for  his  own  gain ;  and  whatever 
land  a  guardian  purchases  in  his  own  name  with  the  ward's 
funds  belongs  in  equity  to  the  ward  and  is  subject  to  a  resulting 
trust  accordingly.*  In  equity  the  ward  may  follow  not  only 
money  belonging  to  him  which  has  been  invested  in  land  by 
his  guardian,  but  any  specific  chattel  purchased  with  his  funds, 
into  which  his  funds  can  be  clearly  tmced,  even  though  the 
guardian  took  title  to  himself.  If,  however,  the  ward  elects  to 
take  the  money,  such  property  vests  absolutely  in  the  guardian, 
and  those  standing  upon  the  guardian*s  title.^  And  unless  the 
fund  can  be  traced  into  some  specific  thing  or  be  clearly  iden- 
tified, the  ward,  of  course,  cannot  assert  his  right  therein  ;  *  and 
the  usual  rules  apply  as  to  bona  fide  third  parties  who  may  have 
meantime  acquired  title.  We  may  finally  observe  that  a  ward 
who  repudiates  a  transaction  to  the  disadvantage  of  some  bona 


1  Supra,  c  6  ;  State  v.  Foy,  71  N.  C.  self  in  his  own  name,  is  not  in  law 
527 ;  Goodson  v.  Goodson,  6  Ired.  £q.  a  conversion,  though  tending  perhaps 
238.  Guardian  held  liable  for  careless-  to  show  a  conyersion.  Richardson  v. 
ness  in  procuring  the  issue  of  an  er-  State,  55  Ind.  S81,  doubted  in  State  v, 
roneous  decree  of  distribution  to  the  Greensdale,  supra.  See  §  385. 
ward's  injury.    Pierce  v.  Prescott,  128         ^  §  385. 

Mass.  140.  ^  Chanslor  v.   Chanslor,    II   Bush, 

2  Burwell  v.  BurweU,  78  Va.  574.  668.  As  to  recovering  the  thing  from 
It  is  a  fraud  upon  the  ward  for  a  third  parties  after  an  unproductive  suit 
guardian  to  turn  over  to  his  successor  on  the  guardian's  bon'd,  see  Branch  r. 
the  latter's  note  to  him  instead  of  De  Bose,  55  Ga.  21.  For  the  guardian 
funds  of  the  estate.  State  v.  Leslie,  to  take  a  surrender  of  his  own  note  in 
83  Mo.  60.  payment  of  the  price    of    his   ward's 

'  State  V.  Greensdale,  106  Ind.  364.  property,  is  a  breach  of  duty.    82  Ind. 

For  a  guardian  to  take  notes  for  money  388. 
belonging  to  his  ward,  payable  to  him-        *  Vason  v.  Bell,  53  Ga.  416. 
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fide  third  person,  ought  in  justice  to  offer  to  restore  the  consid-> 
eration  as  far  as  he  is  able.^ 

§  387.  TranaaotionB  between  Qnardiaii  and  Ward ;  Undue 
Influence. — This  brings  us  to  the  general  subject  of  transac- 
tions between  the  guardian  and  ward,  from  which  the  former 
derives  a  benefit.  Here,  as  in  the  guardian's  purchases,  equity 
is  not  disposed  to  favor  him.  "In  this  class  of  cases/'  says 
Judge  Story,  "  there  is  often  to  be  found  some  intermixture  of 
deceit,  imposition,  overreaching,  unconscionable  advantage,  or 
other  mark  of  direct  and  positive  fraud."  ^  Equity  will  relieve 
against  such  transactions,  on  the  general  principle  of  utility, 
although  there  may  not  have  been  actual  imposition ;  but  if  an 
improper  advantage  has  been  taken,  the  ground  for  relief  is  still 
stronger.  And  it  is  noticeable  that  a  more  stringent  rule  has 
been  laid  down  as  to  guardians  than  applies  to  transactions 
between  parent  and  child  ;  for  a  guardian  is  not  supposed  to  be 
influenced  by  that  affection  for  his  ward  which  parents  enter- 
tain towards  their  own  offspring,  and  therefore  has  no  such 
powerful  check  upon  his  selfish  feelings.' 

§  388.  Same  Bubjeot ;  Sitnation  of  Parties  at  Final  Settlement 
of  Aoconnto.  —  Such  questions  generally  arise  at  and  about  the 
time  the  ward  attains  majority,  and  pending  the  final  settlement 
of  the  guardian's  accounts.  The  English  rule  is  very  strict, 
and  courts  are  extremely  watchful  to  prevent  all  undue  advan- 
tage at  this  critical  period.  Therefore  gifts  and  conveyances 
of  the  ward's  property,  in  consideration  of  the  guardian's  ser- 
vices, on  a  final  adjustment,  may  be  set  aside  afterward  in  equity, 
even  after  the  ward's  death,  "  Where  the  connection  is  not  dis- 
solved, the  accounts  not  settled,  everything  remaining  pressing 

^  See  Myrick  v.  Jacks,  39  Ark.  293 ;  he  purchased  and  received  under  the 

Fart  V.  c.  5.  contract ;   bnt   where,  after   majority 

'  Story,  Kq.  Jaris.  §  307.  and  without  fraud  or  undue  influence, 

*  Fierce  v.  Waring,  cited   1   Yes.  such  ward  executes  to  his  guardian  a 

380 ;  Hylton  i*.  Hylton,  2  Yes.  547 ;  receipt  for  the  value  of  the  property 

Hatch  V,  Hatch,  9  Yes.  296.    See  Hili  received   by  him,  such  act  is  a  valid 

on  Trustees,  157-160.    A  ward  may,  ratification  of  the  contract;  and  this 

after  he  becomes  of  age,  disaffirm  a  even  though  the  ward  was  ignorant 

contract  which  he  made  while  an  infant  that  he  had  a  right  to  disaffirm.    Clark 

with  his  guardian,  without  restoring  or  v,  Yan  Court,  100  Ind.  113.  See  §  404. 
offering  to  restore  the  property  which 
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upon  the  mind  of  the  party  under  the  care  of  the  guardian," 
observes  Lord  Eldon,  "it  is  almost  impossible  that  the  trans- 
action should  stand."  ^  Nor  are  the  circumstances  under  which 
the  gift  was  made  considered  of  much  account ;  for  the  guar- 
dian's superior  age  and  knowledge  of  the  world,  and  the  fact 
that  he  holds  the  property  in  his  hands,  place  him  at  a  decided 
advantage,  whether  he  chooses  to  adopt  a  threatening  tone  or 
to  impose  upon  the  ward's  mind  by  excessive  kindness.  These 
general  principles  apply,  though  not  always  in  the  same  degree, 
to  all  others  sustaining  fiduciary  relations ;  including  receivers 
and  agents  who  manage  the  property  of  a  ce^m  que  trust.  And 
onfedr  advantages  of  every  sort,  which  the  guardian  aims  to 
secure  on  a  final  adjustment  of  his  accounts,  —  whether  it  be 
in  the  shape  of  compensation  or  the  waiver  of  indebtedness 
incurred  by  his  misconduct,  —  follow  one  invariable  rule :  that 
equity  will  relieve  the  ward  against  the  consequences  of  his 
one-sided  transaction.' 

In  this  country  the  rule  is  somewhat  different;  for  certain 
circumstances,  such  as  public  recognition  that  compensation  of 
some  sort  is  justly  due  a  trustee  for  his  services,  may  fairly 
contribute  to  relax  the  rule  in  the  guardian's  favor.  Settlements 
and  bargains  between  the  guardian  and  ward  out  of  court  are, 
however,  frequently  set  aside  for  corrupt  influence.  So  are  gifts 
and  conveyances  in  consideration  of  the  guardian's  services ; 
more  especially  when  undue  influence  is  shown  from  special 
circumstances.^  A  guardian  cannot  recall  his  own  gift  to  his 
ward;  though  such  a  gift  might  lead  the  court  to  regard  the 
guardian's  account  for  expenditure  with  favor  towards  him.* 
In  Pennsylvania  it  is  said  that  settlements  will  npt  stand  unless 

1  Hatch  V.  Hatch,  9  Yes.  S9«.  Sen.  379,  where  gift  to  an  agent  mm 

*  Hylton    V,  Hjlton,  2  Yes.    547 ;  snppoited. 
Wood  V.  Downes,   18  Yes.  120;  Mnl-         •  Hall  v.  Cone,  5  l>ay,  543;  Waller 

hallen  ©.  Mamm,  3    Dr.  &   W.  317 ;  v.  Armistead.  2  Leigh,  11 ;  SaUiran  v. 

Aylward  v.  Kearney,  2  Ball  &  B.  463 ;  Blackwell,  28  Miss.    737  ;   Clowes   v. 

Hnoter  v.  Atkins,  3   M.  &  K.    185;  Yan  Antwerp,  4  Barb.  416;  Briers  v. 

Macphers.    Inf.    260-264 ;   Revett   v.  Hackney,  6  Ga.  419 ;  Fridge  v.  State, 

Harrey,  1   Sim.  &  Stn.  502;  Dnke  of  8   Gill  ft   Johns.  103;  Richardson  v, 

Hamilton  v.  Lord  Mohnn,  I  P.  Wms.  Linney,  7  B.  Monr.  571. 
us.    Bnt  see  Cray  v,  Mansfleldi  1  Yes.        «  Bond  v.  Lockwood,  33  HL  Sit; 

Pntt  V.  McJunkin,  4  RidL  5. 
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full  deliberation  and  good  faith  are  manifest ;  but  that  a  settle- 
ment made  in  good  faith,  especially  if  wise  and  prudent,  cannot 
be  impeached,  after  the  ward's  death,  by  his  representatives.^ 
This  is  doubtless  the  rule  elsewhere.  And  the  mere  fact  that  a 
settlement  has  been  made  between  guardian  and  ward,  with 
allowances  in  the  guardian's  favor,  is  not  conclusive  of  fraud, 
though  every  intendment  is  still  to  be  construed  on  the  ward's 
behalf.^  Circumstances,  such  as  great  inadequacy  of  price  in 
a  guardian's  purchase  of  his  ward's  property  shortly  after  the 
latter  reaches  majority,  would  doubtless  suffice,  if  not  rebutted 
by  ample  proof  of  fairness,  for  setting  aside  the  transaction  as 
fraudulent.'  In  general,  the  burden  is  on  the  guardian  who 
relies  upon  an  outside  informal  settlement  to  show  a  full  dis- 
closure and  that  the  ward  understood  himself  to  be  making  a 
full  and  final  settlement^ 

The  fact  that  settlements  out  of  court  are  not  generally  re- 
garded in  this  country  as  conclusive,  inasmuch  as  the  probate 
guardian  must  still  file  his  accounts  and  submit  his  transactions 
to  the  court,  is  a  great  safeguard  against  fraud.  A  fixed  rule  is 
established  for  the  final  adjustment  of  all  matters  in  controversy 
between  guardian  and  ward*  The  chancery  practice  is  to  allow 
the  ward  a  reasonable  time,  after  attaining  majority,  usually  one 
year,  to  reopen  all  accounts  between  himself  and  his  guardian.* 
Hence  a  receipt  in  full,  or  a  formal  release,  has  been  set  aside 
as  inconclusive.'^  And  where  the  waid  has  made  a  partial  in- 
spection only,  without  examining  the  vouchers,  or  acted  without 
advice,  or  upon  imperfect  knowledge  of  the  facts,  so  much  the 

1  Hawkins's  Appeal,  32  Penn.  St.  compel  a  settlement.    Hailej  w.  Bond, 

263.  64  Ala.  399. 

«  Kirby  ©.  Taylor.  6  Johns.  Ch.  242 ;         •  Matter   of   Van  Home,  7  Paige, 

McCTellan    v.    Kennedy,    8    Md.  230;  46. 

Spalding  v.    Brent,  3   Md.  Ch.  411;         '  Bnt  a  valid  release  absolving  from 

Meek  v.  Perry,  36  Miss.  190;  Myer  p.  aU  liabUity  to  account,    and    in    fact 

Hiyes,  1 1  Ala.  760.  acquitting  the  guardian  of  liability  for 

•  Ebertsr.Ebert8.55Penn.  St.  110;  unauthorized  acts,  is  in  some  cases 
Snell  V.  Elam,  2  Heisk.  82.  recognized ;  the  late  ward  having  thus 

*  Gregory  r.  Orr,  61  Miss.  307.  acted  when  free  from  undue  influence 
»  In  some  States  the  probate  courts    and  as  one  clearly  tut  juris.    Satterfield 

and  chancery  courts  have  concurrent    v.  John,  53  Ala.  127  ;  Cheever  v.  Cong- 
jurisdiction,  ard  the  ward  may  at  his    don,  34  Mich.  296. 
election  proceed  in  either  forum  to 
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greater  is  his  equity  to  relief.^  But  in  probate  guardianship, 
settlements  out  of  court  usually  give  way  to  settlements  in 
court.^  A  settlement  made  out  of  court,  with  no  filing  of  ac- 
counts, and  shortly  after  the  ward  reaches  full  age,  is  regarded 
with  suspicion,  and  the  guardian  should  satisfy  the  court  that  it 
was  a  fair  one.^  A  settlement  out  of  court,  so-called,  without 
turning  over  the  property  is  no  settlement*  But  if  the  guar- 
dian seeks  the  court  of  his  own  choice,  and  the  ward  makes  no 
objection  to  the  guardian's  final  account  as  presented,  or  records 
his  approval,  and  it  is  thereupon  judicially  approved  and  re- 
corded, and  appeal  is  not  taken,  no  necessity  for  application 

1  Revett  V.  Harvey.  1  Sim.  &  Stu.  due  bj  a  guardian  to  his  ward  on  set* 

602 ;  Wych  v.  Packington,  S  Bro.  P.  C.  tlement  with  the  ordinarr  must  be  col- 

46 ;    Rapalje  v.  Norsworthj,  1  Sandf.  lected    by  process    of    execution ;   aU 

Ch.  899;  Johnson  v.  Johnson,  2  Uill  tacbment  for  contempt   based  on  the 

Ch.  277 ;  Womack  v,  Austin,  1  S.  C.  failure  of  the  guardian  to  pay  and  re- 

N.  B.  421.  turn  of  nulla  bona  does  not  lie.    Burrow 

3  Although  the  guardian  has  settled  v.  Gilbert,  58  Ga.  70.  And  see  as  to 
with  his  ward  on  the  latter's  arrival  at  indictment.  State  r.  Henry,  1  Lea,  720. 
full  age,  he  may  be  called  afterward  Nor  has  the  ward  a  lien,  equitable  or 
.to  file  and  settle  his  account.  Marr's  otherwise,  upon  his  guardian's  general 
Appeal,  78  Penn.  St.  66.  The  guar-  estate  to  secure  an  honest  manage- 
dian  must  deliver  to  the  proper  party  ment.  Chanslor  v.  Chanslor,  11  Bush, 
entitled.  A  guardian's  deposit  of  funds  663 ;  Vason  v.  Bell,  53  Ga.  416.  As  to 
with  a  county  clerk,  who  afterwards  accepting  security  from  the  guardian 
defaults,  held  (such  officer  not  being  in  lieu  of  the  security  of  his  bond,  see 
officially  accountable  for  such  funds)  Qnerin  r.  Carlin,  30  I^  Ann.  1131. 
to  render  the  guardian  and  his  bonds-  Final  settlement  with  infant  ward 
man  accountable  and  not  the  defaulting  duly  represented  by  a  guardian  ad 
clerk's  bondsman.  Scott  v.  State,  46  litem  is  as  binding,  as  a  rule,  as  a  sim- 
Ind.  203 ;  State  o.  Fleming,  46  Ind.  ilar  one  made  with  an  adult.  Stabler 
206.  And  this  even  though  the  court  v.  Cook,  57  Ala.  22.  But  no  final  set- 
directed  the  guardian  upon  resigning  tlement  of  a  guardian's  account,  so  as 
to  deposit  thus.  lb. ;  sed  qu.  Verbal  di-  to  operate  against  the  ward's  rights, 
rections  of  a  judge  of  probate  wiU  not  can  be  made  by  the  court  while  the 
protect  a  guardian.  Folger  o.  Heidel,  relation  of  guardian  continues.  Lewis 
60  Mo.  284.  A  guardian  having  mort-  v.  Allred,  57  Ala.  628.  In  Brown  v. 
gaged  as  additional  security  for  in-  Chadwick,  79  Mo.  587,  a  guardian  paid 
debtedness  to  his  ward,  a  suit  to  fore-  over  a  certain  amount  to  his  late  ward, 
close  is  no  bar  to  proceedings  for  ac-  but  on  mutual  settlement  in  the  pro- 
counting  against  him  and  his  sureties,  bate  court,  a  balance  was  found  due 
Lanier  v.  Griffin,  11  S.  C.  565.  As  to  the  guardian.  For  receipts  given  by 
ex  parte  settlement  in  court,  see  Gra-  the  ward  after  becoming  of  age,  ac- 
vett  V.  Malone,  54  Ala.  19.  A  guardian's  quiesced  in  for.  more  than  four  yean 
so-called  account  is  inconclusive  as  and  held  prima  facie  binding,  see  68 
such,  unless  submitted  to  and  approved  Ga.  741 ;  19  S.  C.  560. 
by  the  court.  Beedle  v.  State,  62  Ind.  •  Roth's  Estate,  150  Penn.  St.  261. 
26.    Judgment  for  monev  found  to  be         *  Line  v,  Lawder,  122  Ind.  54S. 
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of  the  chanoery  rule,  of  reopening  the  account,  seems  to  exist, 
except  upon  very  strong  proof  of  fraud  or  error.^  If  the  ward 
be  dead,  the  guardian's  settlement  must  be  with  the  ward's 

executor  or  administrator ;  but  even  thus  a  probate  guardian's 
settlement  is  usually  subject  to  the  court's  revision^  upon  his 

1  Kittredge  v,  Betton.  14  N.  H.  401 ;  Hamlin  v.  Atkinson,  6  Band.  574.  See 
Moflser  v.  Oliver,  21  Fenn.  St.  862.  also  Doaglas  v.  State,  44  Ind.  67 ; 
Pierce  i;.  Irish,  81  Me.  254;  Boynton  Coleman  v.  Davies,  45  Ga.  489.  The 
V.  Dyer,  8  Pick.  1 ;  Hickman's  Appeal,  guardian  cannot  buy  up  an  equitable 
7  Barr,  464 ;  Southall  i;.  Clark,  8  Stew,  encumbrance,  and  enforce  it  against 
&  Port.  838 ;  McDow  v.  Brown,  2  S.  C.  the  ward  who  is  ready  to  refund.  Tay- 
N.  8.  95 ;  Bybee  v.  Tharp,  4  B.  Monr.  lor  v.  Taylor,  6  B.  Monr.  559.  The 
313  ;  72  Ala.  800.  Yet  a  bill  in  chan-  ward  may  release  to  one  of  joint  gnar- 
cery  for  correction,  &c.,  may  be  main-  dians,  and  thus  hold  the  sureties, 
tained,  notwithstanding  the  ward's ''cer-  Kirby  v.  Taylor,  6  Johns.  Ch.  242; 
tificate  approving  the  probate  account,  though  this  principle  may  be  affected 
Monnin  r.Beroujon,  51  Ala.  196;  Bruce  by  general  rules  aa  to  probate  bonds. 
V.  Doolittle,  81  IlL  103;  Lindsay  v.  A  receipt  in  full  discharges  only  for 
Lindsay,  28  Ohio  St.  157.  These  are  the  amount  actually  received  by  the 
matters  of  statute  regulation.  High  wards,  may  be  contradicted  by  parol, 
V.  Snedicor,  57  Ala.  403.  After  long  and  binds  only  such  wards  as  were  au- 
lapse  of  time  following  a  probate  set-  thorized  to  give  it ;  and  its  validity 
tlement,  every  intendment  is  in  its  and  effect,  though  under  seal,  may  be 
favor.  66  Md.  250.  Among  decisions  considered  in  court.  Witman's  Ap- 
which  apply  to  transactions  between  peal,  28  Penn.  St.  376 ;  Beedle  r.  State, 
guardian  and  ward  the  following  may  62  Ind.  26  ;  Barnes  v.  Compton,  8  GiU, 
be  noticed.  Where  a  guardian  ad-  391 ;  Felton  v.  Long,  8  Ired.  Eq.  224 ; 
vances  money  on  his  ward's  account,  Magruder  v.  Goodwyu,  2  P.  &  H.  561 ; 
he  may  have  an  assignment  of  the  se-  Stark  v.  Gamble,  43  N.  H.  465 ;  Wade 
curity.  Kelchner  v.  Forney,  29  Penn.  v.  Lobdell,  4  Cush.  510.  Cf.  n.  7, 
St.  47.  In  extending  time  for  payment  supra,  p.  625;  4  Redf.  Surr.  310.  It 
of  a  security  the  guardian  may  some-  may  appear  that  doubtful  notes,  like 
times  arrange  fairly  with  his  ward  the  guardian's  own  note,  were  accepted 
for  special  compensation.  Bumham  v.  not  in  settlement,  but  for  postponement 
Bailing,  3  C.  K.  Green,  132.  The  guar-  of  payment.  122  Ind.  548.  The  set- 
dian  who  does  not  insist  on  surrender-  tlement  of  an  insolvent  guardian  with 
ing  good  securities,  properly  taken,  as  his  ward  is  sometimes  protected  by  a 
the  estate  of  his  ward,  but  pays  out  of  court  of  equity  aa  against  the  guardian's 
his  own  funds  instead,  in  part,  may  be-  assignee  in  insolvency.  Moore  o.  Hazel- 
come  to  a  corresponding  extent  joint  ton,  9  Allen,  102.  Statutes  are  found 
owner  of  the  securities.  Higgins  v,  which  permit  the  ward  at  full  age  to 
McClure,  7  Bush,  379.  But  the  guar-  waive  his  legal  right  to  an  account  and 
dian's  own  note  or  bond  for  the  balance  join  his  guardian  in  asking  the  court 
of  money  adjudged  due  on  a  final  set-  for  a  discharge.  Marr*s  Appeal,  78 
tlement  is  no  payment  to  the  ward,  nor  Penn.  St.  66.  A  guardian's  probate 
does  it  discharge  the  guardian's  sure-  settlement  will  not  be  presumed  to  in- 
ties.  It  is  a  mere  postponement  of  elude  damages  sustained  by  the  infant's 
final  payment,  and  affords  evidence  estate  through  fraud  or  misconduct  of 
of  an  admitted  liability  on  his  part  the  guardian.  44  N.  J.  L.  64. 
Wardlaw    v.  Gray,  3    HUl    Ch.  644; 
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accounts.^  Id  short,  the  proper  place  to  seek  for  an  accounting, 
according  to  American  practice,  is  the  probate  coart ;  and  the 
theory  is  that  every  guardian  shall  settle  with  the  judge,  or 
with  a  successor,  or  with  the  ward  at  full  age,  or  with  the 
ward's  legal  representatives,  as  the  case  may  be,  and  upon  final 
settlement  pay  over  and  deliver  all  the  ward's  property  and 
balances  which  may  thus  be  found  due ;  otherwise  action  may 
be  had  upon  his  bond  as  for  breach  of  condition  thereof.'  Ac- 
cord and  satisfaction  with  the  adult  husband  of  a  married  minor 
ward,  which  upon  the  theory  of  the  old  common  law  might  have 
been  admissible,  is  not  to  be  favored  in  these  days  when  a  wife's 
separate  property  is  so  zealously  protected ;  ^  but  joint  orders 
and  joint  receipts  by  the  married  female  ward  and  her  husband, 
if  she  be  still  an  infant,  are  favorably  regarded.*  I^pse  of  time, 
following  an  informal  settlement  made  with  a  ward  who  had 
reached  majority,  will  bar  a  suit  for  an  account  in  chancery,  and 
raise  a  presumption  that  all  transactions  between  them  have 
been  properly  adjusted.*  And  even  in  our  probate  guardianship 
the  late  ward's  release  and  receipt  in  full  may  under  favorable 
circumstances  be  shown  either  in  defence  to  a  citation  to  settle 
accounts  in  court  or  as  a  voucher  upon  such  settlement.* 

§  389.  TransaotioiiB  after  Guardianship  i«  ended.  —  Transac- 
tions after  the  period  of  guardianship,  between  parties  lately 
holding  the  relation  of  guardian  and  ward,  especially  if  the  ward 
still  remains  under  the  influence  of  a  former  guardian,  may  be 
set  aside  upon  the  same  principle  of  constructive  fraud.  It  is 
true  that  bargains  between  them  are  good  whenever  the  influ- 
ence is  fully  removed ;  even  to  gifts  and  conveyances  in  con- 

^  Ordwaj  v.  Phelps,  45  Iowa,  279.  to  haviiig  accounts  settled  id  probate 

'  But  as  to  the  gnardian  of  a  person  conrt.     Wing  r.   Rowe,  69  Me.   282 ; 

formerly  insane,  some  States  hold  that  Monnin  v,  Beroujon,  51  Ala.  196. 

he  may  settle  with  his  ward  after  the         ^  Dnnsford  v.  Brown,  19  S.  C.  560 ; 

ward    has  recovered    his  reason,  and  68  Ga.  741 ;  86  N.  C.  181. 

need  not  submit   his  acconnt   to  the         ^  Bickerstafl^    v.  Marlin,    60   Miss. 

))robate  court.    Hooper  v.  Hooper,  26  509.    An  infant  wife  cannot  pnrsne  the 

Mich.  435.    An  insane  person  under  guardian's  bond,  unless  her  husband  is 

guardianship  cannot  sue    to  impeach  of  full  age.    88  Ind.  200.   See  80  Ala.  22. 

sales  of  his  property  made  by  his  guar-         *  156  Fenn.  St.  368 ;  Ela  v,  Ela,  84 

dian.    Robeson  v.  Martin,  93  Ind.  420.  Me.  423.    EspeciaUy  when  given  by 

*  Married  wards  stand   essentially  the  ward  two  years  or  more  after  reach- 

upon  the  same  footing  as  others,  as  ing  majority. 
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sideration  of  past  services,  the  accounts  having  been  finally 
closed,  the  property  duly  transferred,  and  the  late  parties  to 
the  fiduciary  relation  standing  toward  one  another  as  man  and 
man.  Under  these  circumstances,  the  late  guardian  may  pur- 
chase property  of  his  late  ward.^  But  such  transactions  are 
always  to  be  regarded  with  suspicion.  And  where  the  influence 
still  continues,  as  if  the  ward  be  a  female,  or  a  person  of  weak 
understanding,  and  the  guardian  continues  to  control  the  prop- 
erty or  to  furnish  a  home,  the  court  is  strongly  disposed  to  set 
aside  the  bargain  altogether.'  Thus,  where  a  guardian  procures 
the  late  ward's  indorsement  of  his  own  notes  without  consider- 
ation, the  parties  who  take  such  notes  with  knowledge  of  the 
fiduciary  relationship  have  been  enjoined  from  enforcing  them 
against  the  indorser.^  And  if  the  guardian  purchase  rights  of 
the  late  ward  in  his  father's  property  for  a  grossly  inadequate 
consideration,  it  will  be  set  aside.^  The  circumstance  that  the 
guardian  had  better  opportunities  of  acquaintance  with  the 
actual  condition  and  value  of  the  property  than  the  ward  him- 
self is  properly  to  be  considered  on  the  latter's  behalf.  Pur- 
chases of  the  guardian's  property  by  the  late  ward  are  to  be 
closely  scrutinized  in  like  manner.^  In  all  such  cases  and 
wherever  the  late  guardian  has  extended  the  influence  of  his 
former  relation  to  procuring  some  undue  advantage,  equity  may 
interfere  and  enjoin  or  charge  him  as  trustee  or  compel  him  to 
make  restitution ;  not  usually,  however,  in  the  sense  that  he  is 
still  a  guardian.^ 

1  Oldio  0.  Samborn,  2  Atk.  15.  see  Cowan's  Appeal,  74  Penn.  St  329 ; 

*  See  Macphers.  Inf.  260 ;  Hugnenin  /2e  Wood,  71  Mo.  623.  Such  transac- 
I*.  Baseley,  14  Ves.  273 ;  Dent  t;.  Ben-  tions  may  be  set  aside  against  one 
nett,  4  M.  &  C.  269 ;  Mellish  v,  MeUish,  recent  fiduciary  and  upheld  against  an- 
1  Sim.  &  Stu.  138 ;  Dawson  v.  Massey,  other,  as  the  equity  of  the  case  may 
1  Ball  &  B.  219  ;  Harris  v,  Carstarphen,  warrant.  Berkmeyer  v,  KeUerman,  32 
69  N.  C.  416;  Garvin  v.  Williams,  50  Ohio  St  239. 

Mo.  206.  •  People  v,  Seelye,  146  lU.  189.    But 

*  Gale  V.  Wells,  12  Barb.  84.  should  the  guardian  remain  in  fuU  con- 

*  Wright  V.  Arnold,  14  B.  Monr.  trol  of  the  fund  after  the  ward's  major- 
638 ;  Williams  p.  PoweU,  1  Ired.  Eq.  ity.  a  probate  court  may  treat  it  as  in 
460 ;  Wickiser  v.  Cook,  85  111.  68.  effect  a  ooutinuanoe  of  the  gnardian- 

^  Sherry  v,  Sansberiy,  3  Ind.  320.  ship,  and  require  all  such  transactions 
But  as  to  carrying  out,  on  arriving  at  to  go  into  the  accounts.  46  N  J.  Eq.  285. 
age,  a  reasonable  family  arrangement, 
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This  principle  applies  to  qttasi  guardians,  even  to  pai*ents. 
Not  many  years  since,  a  young  lady,  who  had  been  living  for 
thirteen  years  with  her  mother  and  stepfather,  joined  the  latter 
within  twelve  months  after  she  became  of  age,  at  his  request  and 
under  his  influence,  in  a  promissory  note  for  which  she  received 
no  consideration.  The  payee  some  years  later  obtained  judg- 
ment at  common  law,  and  was  about  to  take  out  execution,  when 
the  court  of  chancery  interfered  on  motion,  )*estrained  the  payee 
from  enforcing  his  execution,  and  ordered  the  money  paid  into 
court.^ 

But  the  ward  may  be  barred  by  the  lapse  of  time  alone,  or  of 
time  in  connection  with  his  own  acts,  from  disaffirming  in  law  or 
equity  his  own  transactions  or  his  guardian's  unauthorized  acts ; 
though  to  be  barred  by  his  own  acts  in  all  such  transactions,  it 
should  appear  that  he  acted  after  termination  of  his  disability, 
with  deliberation  and  on  full  knowledge  of  the  essential  facts.* 
Thus,  where  a  guardian  has  exceeded  his  ward's  income  in  pur- 
chasing for  him  a  horse  and  buggy,  there  will  be  a  ratification 
presumed  from  circumstances  showing  that  the  ward  used  them 
after  majority  and  received  the  proceeds  of  their  sale.'  And  the 
composition  of  a  debt  on  fair  terms,  made  between  an  insolvent 
guardian  and  his  ward  about  eight  years  after  the  latter  became 
of  age,  will  not  readily  be  set  aside  for  the  purpose  of  enabling 
the  ward  at  so  late  a  day  to  reach  the  sureties  on  the  guardian's 
bond.^  Where  the  late  ward,  sets  aside  the  transaction  for  un- 
due influence  he  ought  to  refund  the  money,  if  any,  which  he 
received  by  way  of  consideration.* 

But  mere  silent  acquiescence  in  a  guardian's  unlawful  and 
prejudicial  acts  is  not  readily  treated  as  debarring  the  ward  from 

1  Espey  V.  Luke,  15  E.  L.  &  Eq.  579.  1  Head,  357 ;  Macphen.  Inf.  538-543 ; 

And  see   Maitland   v,  Backhonse,   16  Lee  v.  Brown,  4   Yes.  361 ;   Cory  r. 

Sim.  58.  Gertcken,  2  Madd.  40 ;  AUfrey  v,  AU- 

«  Fiflh  V.  Miller,  1  Hoff.  Ch.  267  ;  frey,  11  Jur.  981. 
Binion  v.  Miller,  27  Ga.  78;  Scott  v.         >  Caffej  o.  McMichael,  64  N.  C.  507. 

Freeland,  7  S.  &  M.  409 ;   Hume  v.  As  to  lapce  of  time  as  a  barrier,  tee 

Hume,  3  Barr,  144 ;  WorreU's  Appeal,  supra,  §  382. 
23  Penn.  St.  44  ;  Sherry  v.  Sansberry,         *  Motley  o.  Motley,  45  Ala.  555. 
3  Ind.  320 ;  Penn  v.  Heisey,  19  111.  295 ;         »  Wickiser  v.  Cook,  85  HI.  68.    See 

Trader  v.  Lowe,  45  Md.  1  ;  Ferguson  v,  a  delay  favorably  regarded  in  Volts  u, 

Lowery,  54  Ala.  510 ;  Singleton  i;.  Loye,  Yoltz,  75  Ala.  555. 
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asserting  his  r^hts  at  majority;  and  to  estop  the  latter  by  ratifi- 
cation, that  ratification  should  be  clear  and  founded  upon  a  knowl- 
edge of  the  whole  circumstances.^  And  where  the  ward  was  not 
informed  of  his  rights  sooner,  be  is  free  to  assert  them.^  To  as- 
sert them,  however,  against  the  guardian  so  as  to  pursue  the 
innocent  sureties  on  the  guardian's  bond,  or  a  former  guardian, 
is  another  matter.^ 

§  390.  Marriage  of  Ward  against  ConBent  of  Chancery  or 
Qiiaraia&  —  It  is  the  rule  of  the  English  courts  of  chancery  that 
no  one  can  marry  a  ward  of  the  court  without  its  express 
sanction.  And  wherever  a  guardian  is  appointed  he  must  give 
a  recognizance  that  the  infant  shall  not  marry  without  its  leave.^ 
If  a  man  marry  a  female  ward  without  the  approbation  of  the 
court,  he,  and  all  others  concerned,  will  be  treated  as  guilty  of  a 
contempt  of  court,  and  punished  accordingly.  So  where  there  is 
reason  to  suspect  an  improper  marriage  of  its  wards,  the  court 
will  interfere,  by  injunction,  to  prevent  the  marriage,  to  forbid 
all  intercourse  between  the  lovers,  and  even  to  take  the  ward  from 
the  custody  of  the  guardian  or  any  other  person  who  is  supposed 
guilty  of  connivance  with  the  match.  When  an  oflfer  of  mar- 
riage is  made,  the  court  refers  it  to  a  master  to  ascertain  and 
report  whether  the  match  is  suitable,  and  also  what  settlement 
should  be  made  upon  the  ward.  Where  a  marriage  has  been 
celebrated  without  leave,  the  court  will  interfere  to  protect  the 
female  ward  against  the  consequences  of  her  indiscretion,  and 
compel  the  husband  to  make  a  suitable  settlement  upon  her. 

1  Foley  V.  Mutual  Life  Co.,  138  N.  T.  Settlement  of  a  decedent's  estate  is 

833.    Cf.'70  Miss.  813.  not  to  be  veopened  after  fifty  years  at 

^  As  where  the  guardian  had  care-  the  instance  of  one  distributee  who  waa 

lessly  and  without  right  paid  over  cer-  an  infant  when  the  decree  was  entered, 

tain  proceeds  of  the  ward's  property  to  75  Md.  287.    Nor  are  heirs  of  a  de- 

the  ward's  mother.     154  Penn.  St.  491.  ceased  ward  to  be  favored  in  reopening 

«  See  Hart  i?.  Stribling,  25  Fla.  435  ;  what  appears  to  have  been  fairly  af- 

Hill  V.  Lancaster,  88  Ky.  338.    Where  firmed,  so  as  to  disturb  vested  rights, 

the  guardian  is.  at  the  ward's  majority,  85  Me.  137. 

appointed  her  trustee,  or  goes  on  as  her  *  Story,  Eq.  Juris.  §§  1358-1361 ; 
attorney,  some  aflSrmative  and  nnequi-  Macphers.  Inf .  191-209;  Eyrei?.  Count- 
vocal  act  by  which  he  elects  to  hold  the  ess  of  Shaftesbury,  2  F.  Wms.  HI ; 
fund  in  the  new  capacity  may  be  re-  Smith  v.  Smith,  3  Atk.  305 ;  Stackpole 
garded  favorably  as  to  the  surety  on  the  v.  Beaumont,  3  Yes.  98 ;  Steyens  v. 
guardianship  bond.  108  Mo.  22.  Cf.  Sayaee,  1  Ves.  Jr.  154. 
§§  376,  377. 
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This  whole  subject  is  peculiar  to  the  laws  of  England,  and  has 
no  application  whatever  to  courts  of  chancery  in  this  country ; 
unless  it  be  that  orders  might  issue  in  some  cases  of  improvident 
marriage  to  compel  the  settlement  of  a  suitable  portion  upon  the 
female  ward  Yet  authority  is  wanting  for  even  the  exercise  of 
chancery  jurisdiction  to  this  full  extent :  so  repugnant  does  it  ap- 
pear to  the  whole  tenor  of  our  legislation.  But  where  property 
of  a  female  ward  is  under  the  control  of  a  court  of  equity^  and 
the  husband  needs  its  assistance,  a  suitable  provision  might  be 
compelled  on  her  behalf ;  for  this  would  be  in  accordance  with 
the  general  law  of  husband  and  wife.-^ 

1  Keonj  V.  Udall,  5  Johns.  Ch.  464,  the  approbation  of  the  tnutee  or  tee> 
473 ;  B.  c.  S  Cow.  591 ;  Van  Eppe  v.  tamentary  guardian.  See  Tweedale  v. 
Van  Densen,  4  Paige,  64 ;  Van  Deoaen  Tweedale,  7  Ch.  D.  633. 
r.  Van  Deosen,  6  PlEUge,  366.  See  also  As  to  a  settlement  upon  a  female 
Redfleld'a  n.  to  Story,  £q.  Juris.  §  1361 ;  infant,  a  ward  of  chancery,  who  mar- 
Chambers  V.  Ferry,  17  Ala.  726.  The  ried  without  the  sanction  of  the  coozt 
guardian  of  a  ward  who  has  impru-  or  the  knowledge  of  the  guardian,  and 
dently  married  without  his  assent  has  Was  afterwards  divorced,  see  Buck- 
been  permitted,  in  this  country,  to  bring  master  v,  Bnckmaster,  33  Ch.  D.  4S3 ; 
a  biU  in  equity  for  procuring  the  settle-  §  399.  And  see  25  Ch.  D.  482.  No 
ment  of  the  ward's  moderate  fortune  jurisdiction  lies  to  compel  an  infant 
upon  her,  against  her  husband's  wishes,  ward  of  court  to  make  settlement  of  his 
Murphy  v.  Green,  58  Tenn.  403.  Trusts  own  property  because  of  his  marriage 
for  children  are  sometimes  made  with  a  without  leave.  40  Ch.  D.  290. 
proviso  as  to  the  child's  marrying  with 
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PART    V, 


INFANCY. 


CHAPTER  L 

THE  GENERAL  DISABILITIES  OF  INEANT& 

§  391.  Age  of  Bffajoxity.  —  All  persons  are  infants,  in  legal 
contemplation,  until  they  have  arrived  at  majority.  The  period 
of  majority  differs  in  different  States  and  countries;  but  this 
general  principle  remains  the  same. 

By  the  civil  law,  full  majority  was  not  attained  until  the 
person  had  completed  his  twenty-fourth  year ;  he  was  then  said 
to  be  per/ectce  cetatis  —  cstatis  legitime^}  This  period  was  like- 
wise adopted  in  France  (though  it  was  afterwards  changed),  and 
it  prevails  still  in  Spain,  Holland,  and  some  parts  of  Germany.^ 
By  the  French  civil  code,  the  age  of  full  capacity  is  twenty-one 
years,  except  that  twenty-five  years  is  the  majority  for  contract- 
ing marriage  without  paternal  consent,  by  the  male,  and  twenty- 
one  by  the  female.'  The  law  of  Scotland  adopts  the  age  of 
twenty-one.*  Among  the  Greeks  and  early  Romans  women 
were  never  of  age,  but  subject  to  perpetual  guardianship,  except 
as  wives ;  this  gradually  changed,  and  the  civil  law,  as  it  stood 
in  the  time  of  Justinian,  permitted  females  as  well  as  males  to 
attain  their  majority  at  twenty-five.* 

The  common  law  of  England,  from  the  remotest  times,  has 
fixed  twenty-one  as  the  period  of  absolute  majority  for  both 
sexes ;  or,  to  be  more  exact,  an  infant  attains  full  age  on  the 

1  1  Bnrge,  CoL  &  For.  Laws,  113.  «  Ersk.  Inst.  b.  1,  tit.  yIL  ;   1  Bl 

*  76.114.  Com.  464. 

•  Code  CivU,  §§  145,  488 ;  2  Kent,         >  Inst.  1,  S3,  1 ;  1  Bl.  Com.  464. 
Com.  233. 
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beginning  of  the  day  next  preceding  the  twenty-first  anniver- 
sary of  his  birth.^  The  same  rule  is  applied  in  most  parts  of 
the  United  States,  though,  in  some  of  the  States,  females  have 
an  enlarged  capacity  to  act  at  eighteen.^  Under  the  statutes 
of  Vermont,  Ohio,  and  Illinois,  and  various  western  States, 
females  are  deemed  of  age  at  eighteen.^  The  Code  of  Loui- 
siana follows  common-law,  not  civil-law,  principles,  and  adopts 
twenty-one  as  the  limitation  for  both  sexes.*  Thus  arbitrary  is 
the  law  which  fixes  the  period  of  majority ;  nature  assigning  no 
precise  and  uniform  period  at  which  the  disability  of  infancy 
shall  cease,  yet  clearly  indicating  that  there  must  be  some  such 
period. 

A  man  born  the  first  day  of  February,  1600,  after  eleven 
o'clock  at  night,  was  adjudged  in  England  to  be  of  full  age  after 
one  o'clock  on  the  mornii^  of  the  last  day  of  January,  1621.^ 
This  is  because  the  common  law  makes  no  allowance  for  frac- 
tions of  a  day.  But  the  civil  law,  in  order  to  secure  to  the  per- 
son the  full  protection  afforded  on  account  of  his  minority,  did 
not  hold  the  commencement  of  the  day  to  be  its  completion,  if 
injurious  to  his  interests.^  In  some  instances  the  civil  law  per- 
mitted the  State  or  sovereign  to  grant  venia  cetatis  to  full-grown 
persons  who  stood  in  need  of  it,  and  thus  to  place  them  con- 
structively on  the  footing  of  infants ;  but  nothing  of  the  sort  is 
recognized  at  common  law.^ 

§  392.  Orowing  Capaoity  during  Non-age  {  ZidgislatiTe  ReUsf 
from  Non-age.  —  The  principle  of  an  enlarging  capacity  in  in- 
fants has  been  incidentally  noticed.  It  is  reasonable  to  suppose 
that  they  who  are  constantly  growing  become  naturally  com- 
petent for  certain  purposes  long  before  they  attain  complete 

1  2  Kent,  Com.  233 ;  1  BL  Com.  463 ;  Texas.    Mean»  v,  RobinBon,  7    Tex. 

1  Salk.  44;    Ld.  Raym.  480,  1096;  3  502.    See  19  Neb.  429. 
Wilg.  274;    Hamlin    r.    Stevenson,    4         •  Fitzhue   v.  l^ennington,  6    Mod. 

Dana,  597 ;  State  v.  Clarke,  8  Hairing.  259 ;  1  Salk.  44,  and  citations  in  last 

557  ;  Wells  v.  Wells,  6  Ind.  447.  section.    And  see  1  Jarm.  Wills,  Eng. 

«  2  Kent,  Com.  233.    See  Crapster  ed.  1861,  39;  Met.  Contr.  38.    Judge 

V.  Griffith.  2  Bland  Ch.  5.  Redfield  dissents  from  this  rnle.    See 

•  Sparhawk  v.  Buel.  9  Vt,  41 ;  Ste-  1  Redf.  WiUs,  18-20. 
phenson  v.  WestfaU,  18  HI.  209.  •  J.  Voet,  lib.  4,  tit.  4,  n.  1. 

♦  Tx>aisiana  Code,  arts.  41.93.  This  »  gee  1  Burge,  Col.  &  For.  Laws, 
was  the  long-settled  rnle  likewise  In  116, 117. 
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majority,  and  young  men  and  women  may  well  be  allowed  the 
exercise  of  more  discretion  than  babes.  Hence  we  find  that 
infants  of  suitable  age  are  allowed  to  contract  a  valid  marriage ; 
that  males  of  the  age  of  fourteen  and  upwards,  and  females  at 
the  age  of  twelve,  could  once  dispose  of  personal  estate  by  will, 
and  at  fourteen  may  still  choose  or  nominate  their  own  guar- 
dians ;  that  children  of  discretion  have  a  voice  in  determining 
the  right  of  custody  and  control.  But  not  until  attaining 
majority  could  a  person  at  the  common  law  convey,  lease,  or 
make  contracts  in  general  which  would  bind  him ;  and  the  fore- 
going must  then  be  considered  as  among  the  exceptions  to  the 
rule  that  persons  are  legally  incapable  so  long  as  they  are 
minors.^ 

Legislative  or  judicial  emancipation  has  existed  in  Louisiana 
and  some  other  parts  of  this  country  once  under  the  dominion 
of  continental  Europe.  In  the  case  of  an  emancipated  minor 
under  such  statutes,  by  which  he  is  relieved  from  the  time 
prescribed  by  law  for  attaining  the  age  of  majority,  he  is  in- 
vested with  all  the  capacities  in  relation  to  his  property  and 
obligations  which  he  would  have  had  he  actually  arrived  at  the 
age  of  tweuty-one  years.  And  he  may  be  appointed  adminis- 
trator of  an  estate  ^  or  surety  on  a  bond.'  But  the  right  of 
legislative  emancipation  seems  never  to  have  been  distinctly 
admitted  at  the  common  law  in  any  such  extensive  sense. 

§  393.  Conflict  of  Laws  aa  to  True  Date  of  Majority.  — Sup- 
posing a  conflict  of  laws  should  arise  over  the  contract  of  an 
infant  by  reason  of  the  period  of  majority  being  differently 
assigned  by  the  law  of  the  domicile  of  his  origin  and  that  of 
his  actual  domicile,  or  of  the  situation  of  real  property,  or  of 
the  place  where  he  has  entered  into  a  contract.  The  rules  for 
such  cases  are  these :  First,  that  the  actual  domicile  will  be  pre- 
ferred to  the  domicile  of  birth.     Second,  that  the  law  of  situa- 

1  Co.  Litt.  78  ft,  89  ft,  and  Harg.  note,  hi  a  rammaiy  manner  and  not  accord- 
As  to  the  privilege  of  wills,  see  stat.  ing  to  the  conne  of  the  common  law. 
I  Vict.  c.  26,  §  7  ;  infra,  §  397.  54  Ark.  627 ;   State  r.  Barker,  25  Fla. 

^  Succession  of  Lyne,  IS  La.  Ann.  598.    As  to  emancipation  of  a  minor 

155 ;  Gordon  v,  Gilfoil,  99  (J.  S.  168.  in  onr  usual  sense,  see  supra,  §  267. 
See  also  State  v.  Banoe,  65  Mo.  349.         *  Cooper  v,  Rhodes,  30   La.  Ann. 

A  legislative  power  conferred  npon  the  588. 
courts  to  emancipate  is  to  he  exercised 
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tion  of  real  property  must  prevail  over  that  of  domicila  Third, 
that  the  law  of  the  place  where  a  contract  is  made  must  prevail 
over  that  of  domicile.^  Fourth,  that  in  matters  of  practical 
remedy  in  the  courts^  the  law  of  the  forum  is  sometimes 
conclusive.^ 

The  right  of  action  for  the  recovery  of  real  estate  belonging 
to  an  infant  will  be  governed,  not  by  the  law  in  force  when  the 
right  of  action  accrued,  but  by  the  law  in  force  when  the  infant 
became  of  age.® 

§  394.  Infant's  Right  of  Holding  Office  and  Perforxnlng  Offioial 
Functions.  — Next,  as  to  the  infant's  right  of  holding  office. 
There  are  numerous  old  cases  to  be  found  in  the  books  where 
an  infant  has  been  adjudged  capable  of  holding  offices  that  in- 
volve no  pecuniary  or  public  trust,  and  require  only  moderate 
skill  and  diligence ;  such  as  the  office  of  park-keeper,  forester, 
sheriff,  and  jailer;  though  on  the  ground  apparently  that  such 
offices  formerly  were  capable  of  grant,  and  the  grantees  had  the 
power  to  act  by  deputy.*  But  the  modern  doctrine  seems  to  be 
clear  that  no  office  of  pecuniary  and  public  responsibility  can 
be  conferred  upon  an  infant ;  not  so  much  because  of  mental 
incapacity  on  his  part,  as  for  the  very  good  reason  that  a  person 
who  is  not  legally  responsible  for  the  duties  of  his  office  can- 
not be,  in  point  of  law,  a  proper  person  to  execute  them.  A 
public  office  which  requires  the  personal  receipt  and  disburse- 
ment of  money  is  not  then  to  be  filled  by  an  infant.*  Nor  can  an 
infant  act  as  administrator,  executor,  or  trustee,  nor  by  his  con- 
currence (in  the  absence  of  fraud  on  his  part)  sanction  a  breach 
of  trust.®    He  cannot  be  a  guardian,  an  attorney  under  a  power 

^  Male  V.  Roberts,  3  Esp.  168;   1  operation  in  Missouri.    State  p.  Bonce, 

Burge,  Col.  &  For.  Laws,  US  et  seq.;  65  Mo.  349. 

Story,   Confl.  Laws,    §§   75,  82,  332;         '  As  in   applying   the   bar  of  the 

Thompson  v.  Ketcham,  8  Johns.  189;  statnte  of  limitations.    Burgett  v.  WiUi- 

Hierstand  v.  Kiins,  8  Blackf.  345 ;  Sanl  ford,  56  Ark.  187. 
V.   His  Creditors,   17   Martin,  597;   2         *  Gilker  v.  Brown,  47  Mo.  105. 
Kent,  Com.  233,  n. ;  Hney's  Appeal,  I         *  Bac.  Abr.  Infancy  and  Age  (E) ; 

Grant   (Penn.),   51 ;    Wharton,  Confl.  3  Mod.  222 ;  Young  v.  Fowler,  Cro. 

§  112.     An  order  of  court  of  another  Car.  555  ;  Macphers.  Inf.  448. 
State,  made  in  conformity  to  a  statute         ^  Claridge  v,  Evelyn,  5  B.  &  Aid. 

of  that  State,  and  purporting  to  relieve  81.    See  Croebie  v.  Hurley,  1  Aloock  & 

an  infant  residing  in  that  State  from  Napier,  431. 
the  disability  of  non-age,  can  have  no         ^  Macphers.  Inf.  449 ;  Wilkiniian  »» 
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(except  to  receive  seisin),  a  bailifif,  a  faetor,  or  a  receiver.^    Nor 
should  he  be  admitted  to  the  bar  as  an  attorney  at  law.^ 

The  service  of  a  notice  of  replevy  by  an  infant  is,  in  England, 
illegal  and  void;  and  it  would  appear  that  he  cannot  be  a 
sheriff's  officer.^  But  in  New  Hampshire  it  is  held  that  an 
infant  may  be  deputed  to  serve  and  return  a  particular  writ ; 
on  the  ground  that  while  offices  where  judgment,  discretion,  and 
experience  are  essentially  necessary  to  the  proper  discharge  of 
the  duties  they  impose,  should  not  be  intrusted  to  infants,  offices 
may  be  held  which  are  merely  ministerial,  and  require  nothing 
more  than  skill  and  diligence.^  But  a  distinction  is  properly 
taken  between  the  case  of  officers  of  justice  ordinarily  liable  for 
false  return,  misfeasance,  and  the  like,  and  those  who  have  no 
such  liability ;  and  for  this  reason,  while,  in  Vermont,  an  infant 
may  serve  a  particular  writ,  he  cannot  be  specially  authorized 
to  serve  mesne  process  by  the  magistrate.* 

In  ancient  times  minors  appear  to  have  frequently  sat  in  the 
British  Parliament  Thus  it  is  related  that  a  son  of  the  Duke 
of  Albemarle  took  part  in  debate  when  only  of  the  age  of  four- 
teen; and  history  states  that  about  the  10th  James  I.  there 
were  forty  members  not  above  twenty  years  of  age,  and  some 
not  above  sixteen.*  But  by  statute  it  is  now  provided  that  an 
infant  cannot  sit  in  the  House  of  Lords,  or  vote  at  an  election 
for  a  member  of  the  lower  house,  or  be  elected.^  There  are 
provisions  in  the  Constitution  of  the  United  States  and  of  the 
different  States,  adopted  undoubtedly  because  it  was  considered 
contrary  to  sound  public  policy  to  commit  any  offices  requiring 
considerable  skill  and  prudence,  not  to  say  pecuniary  and  public 
responsibility,  to  the  young  and  immature.  By  the  Constitution 
of  the  United  States,  no  person  can  be  President  who  has  not 

Parry,    4    Rnss.    872.     But    though        *  Cackson  v.  Winter,  2  M.  &  Rj. 

wrongly  appointed,  he  wOl  be  liable  to  806. 

account  for   money  receiyed    by  him         ^  Moore  v.  Grayes,  8  N.  H.  408.    Bnt 

after    reaching   majority.     Carow    v.  see  Tyler  v.  Tyler,  2  Root,  519.    And 

Mowatt,  2  Edw.  Ch.  57.    And  see  77  see  109  K.  C.l. 

Hnn,  230.  ^  Barrett    v.  Seward,  22  Vt.   176; 

1  Macphers.  Inf.  448,  449 ;  Co.  Litt.  Harvey  v.  Hall,  ih.  211 ;  58  Vt.  109. 
8  5, 172.  «  See  Macphers.  Inf.  449,  n. ;  1  Pari. 

3  Coleman,  ex  parU,  54  Ark.  285,  Deb.  420,  notes. 
Bat  of.  25  Fla.  298.  '  7  ft  8  WOl.  IH.  c.  25. 
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attained  the  age  of  thirty-five  years ;  nor  a  senator,  who  is  under 
the  age  of  thirty  years ;  nor  a  representative  in  Congress  who 
is  not  twenty-five  years  of  age.  Corresponding  provisions  abound 
in  the  different  States  as  to  the  eligibility  of  local  officers. 
So  is  the  disqualification  to  vote  universally  applied  by  our 
laws  to  minors,  and  restrictions  upon  the  right  of  suffrage  may 
extend  even  further.* 

The  true  principle  to  be  extracted  from  the  authorities  seems 
therefore  to  be  that  the  court  wiU  inquire  whether  an  infant, 
as  such,  is  by  law  capable  of  discharging  suitably,  faithfully,  and 
efficiently  the  duties  of  a  particular  office,  and  so  as  to  leave 
open  all  the  usual  remedies  to  others ;  and  this  is  a  proper  rule 
of  guidance,  the  statutes  being  silent,  rather  than  ancient  pre- 
cedents laid  down  concerning  particular  offices  in  times  when 
they  were  transmissible  in  families  and  mere  sinecures.^ 

There  are,  undoubtedly,  certain  offices  which  an  infant  may 
properly  hold.  And  the  legislature  is  competent  to  establish  an 
earlier  or  later  period  at  which  persons  shall  be  deemed  of  full 
age  for  certain  purposes.  Hence  in  Massachusetts,  under  a  law 
fixing  eighteen  years  as  the  age  for  military  duty,  and  empower* 
ing  an  infant  at  that  oge  to  enlist  of  his  own  accord,  and  with- 
out the  parent's  assent,  in  the  militia,  it  is  held  that  he  may  be 
elected  company  clerk,  or  even,  as  it  would  appear,  a  commis- 
sioned officer  of  the  company.* 

§  395.  Infant  8  Responsibility  for  Crime.  —  Infants  who  have 
arrived  at  sufficient  maturity  in  years  and  understanding  are 
capable  of  committing  crimes ;  and  it  is  said  tliat  they  cannot 
plead  in  justification  the  restraint  of  a  parent,  as  married  women 
can  that  of  the  husband ;  although,  as  we  presume,  duress  or 
compulsion  may  be  properly  set  up  in  defence,  wherever  a  young 
child  is  indicted  and  tried  for  a  crime.  The  period  of  life  at 
which  a  capacity  of  crime  exists  is  determined  by  law  to  a  cer- 
tain extent ;  for  a  child  under  seven  ia  conclusively  incapable  of 

^  The  officer  who  nsaally  adminis-  not  hold,  see  Bae.  Abr.  Infancy  and 

ten  the  oath  of  office  cannot  refuse  to  Age  (£) ;  also  Moore  v,  Grayes,  3  N.  H. 

do  BO   on    such   grounds.     People  v.  408,  passim. 

Dean,  3  Wend.  438.  »  Dewey,  Petitioner,  11   Pick.  265. 

^  For  some  of  the  old  decisions  as  to  See  Hands  o.  Slaney,  8  T.  R.  578.    In- 

what  offices  an  infant  might  or  might  fant  may  be  a  notary.  25  Alb.  L.  J.  12. 
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crime,  one  between  seven  and  fourteen  only  prima  facie  so,  and 
one  over  fourteen  prima  facie  capable  like  any  other.^  An 
exception  to  this  rule  is  usually  stated  in  certain  cases  of  physi- 
cal impotence ;  for  it  is  argued  that  a  boy  under  fourteen  years 
of  age  is  physically  undeveloped,  and  therefore  cannot  be  legally 
guilty  of  rape  or  similar  crimes.^  Nor  is  carnal  consent  an 
admitted  palliation  to  one  who  commits  a  crime  upon  a  young 
person,  even  though  the  latter  made  no  resistance.'  Incapacity 
for  committing  a  crime  might  properly  be  considered  in  connec- 
tion with  incapacity  of  criminal  intent ;  and  yet  the  later  rule 
of  Ohio  and  some  other  States  seems  the  more  correct  one,  which 
is  to  reject  in  such  case  any  doctrine  of  conclusive  presumption 
of  incapacity,  and  allow  evidence  of  criminal  intent  to  be  fur- 
nished;^ though  certain  investigations  on  this  point  might  be 
held  contra  bonos  mores.  The  general  rule  is  that  capacity  for 
crimes  in  persons  above  the  age  of  seven  years  is  a  question  of 
fact ;  the  law  assuming  prima  facie  incapacity  under  fourteen, 
and  capacity  over  fourteen ;  but  subjecting  that  assumption  of 
guilty  intention  to  the  effect  of  proof  concerning  the  real  fact.^ 

Where  a  statute  creates  an  offence,  infants  under  the  age  of 
legal  capacity  are  not  presumed  to  have  been  included;*  yet 
where  an  act  is  denounced  as  a  crime,  even  felony  or  treason,  it 
extends  as  well  to  infants,  if  above  fourteen  years,  as  to  othersJ 

1  1  Bish.  Crim.  Law.  §  460;  1  Buss.  Commonwealth  r.  Green,  2  Pick.  380  ; 
Crimes,  Grea.  ed.  2 ;  Marsh  v.  Loader,     Wagoner  t;.  State,  supra. 

14  C.  B.  N.  s.  535.    The  text-writers         *  State  u.  Learnard,  41  Vt.  585  ;  WQ- 

have  said  that  an  infant   can    nerer  let  v.  Commonwealth,  13  Bnsh,  230; 

plead  coDstraint  of  the  parent,  but  this  Martin  v.  State,  90  Ala.  602 ;  State  e;. 

may  be  doubted.     See  Humphrey   v.  Toney,  15  S.  C.  409 ;  76  Mo.  355.     See 

Douglass,  10  Vt.    71;  Commonwealth  Dove  p.  State,  37  Ark.  261.    Where  a 

r.  Mead,  10  Allen,  398;  State  t;.  Learn-  child  is  under  fourteen  the  jury,  in 

ard,  41  Vt.  585.  order  to  convict,  should  be  satisfied  that 

2  1  Bish.  Crim.  Law,  §§  466,  672,  he  knew  the  distinction  between  right 
and  cases  cited  ;  State  v.  Handy,  4  and  wrong  as  to  the  particular  offence. 
Harriug.  566 ;  Reg. ».  Phillips,  8  Car.  &  WiUis  i;.  State,  89  Ga.  188 ;  91  Ga.  15. 
P.  736.  But  see  Wagoner  v.  State,  5  There  should  be  more  than  the  infant*s 
Lea,  352,  which  holds  that  this  pre-  own  statement  to  remove  the  presump- 
sumption  as  to  a  boy  nearly  fourteen  ^ion  of  guilty  intent  where  he  is  over 
years  is  not  conclusive,  but  subject  to  fourteen.  State  v.  Klnaeman,  53  Minn, 
proof.  541. 

»  See  Eq.,  61  Conn.  50.  •  See  State  v,  Howard,  88  N.  C.  650. 

*  Williams  v.  State.  14  Ohio,  222;  M  Hawk.  1;  4  BL  Com.  23;  1  Bish. 
People  9.  Randolph,  2  Parker,  174;    Crim.  Law,  J  462. 
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And  a  child  tinder  fourteen  may  be  within  the  fair  scope  of  a 
particular  statute  misdemeanor.^ 

An  infant  may  be  indicted  for  obtaining  goods  by  false  pre- 
tences,^ or  for  stealing.*  He  is  liable  to  bastardy  process.^  And, 
following  the  general  principle  already  announced,  children  less 
than  fourteen  have  been  convicted  for  arson  and  murder,  the 
'prima,  facie  presumption  of  incapacity  being  overcome;*  and 
for  perjury.®  But  a  child  less  than  seven  cannot  be  indicted  for 
nuisance,  though  owner  of  the  land.^  And  it  is  reasonable  to 
add  that  the  evidence  of  malice  or  "mischievous  discretion ** 
which  is  to  supply  age  ought  to  be  strong  and  clear,  beyond  all 
doubt  and  contradiction.^ 

§  396.  Infant's  Criminal  Complaint ;  Dlsoretlon  against  PexU, 
etc.  —  An  infant,  it  is  held  in  Tennessee,  may  make  a  criminal 
complaint,  and  be  what  is  known  as  the  prosecutor.*  There  are 
various  criminal  oflTences  against  young  children  set  forth  in  our 
codes.*^ 

Con'esponding  to  the  presumption  of  criminal  capacity  in  an 
infant  is  that  of  presumed  capacity  to  be  diligent  for  his  own 
personal  safety  against  manifest  peril ;  though  such  presumptions 
yield  to  proof.  ^ 

§  397.     Whetber  Infant  may  make  a  WilL  —  The  age  at  which 

1  Statntes,  for   instance,  which  ar-  ^  People  v.  Townsend,  8  HUl,  479. 

rest  for  begging  on  the  streets,  gather-  '  See   4   BL   Com.   24 ;    Common- 

ing  garbage  from  the  markets,  etc  wealth  v.  Mead,  10  AUen,  898 ;  Stephen- 

There  are  rarions  penal  statutes  which  son  p.  State,  28  Ind.  272 ;  State  v.  lice, 

provide  for   sending   young   children  90  Mo.  112.     As  to  recognizance  to 

who  are  found  offenders,  to  the  house  answer  for  criminal  offence,  see  State 

of  refuge  or   some  similar  institution  *  p.  Weatherwax,  12  Kan.  468.    Where  a 

for  youth.    lOlN.  Y.  195;  76  Me.  824;  minor  is  imprisoned  nnder  an  illegal 

66  How.  Fr.  178.  sentence,    the   proper   remedy   is   bj 

^  People  r.  Kendall,  25  Wend.  899.  habeas  eorpui,  and  not  annulment  of 

*  Dove  r.  State,  37  Ark.  261.  Infant  the  sentence.  Cathing  v.  State,  62  Ga. 
responsible  for  larceny  as  bailee.    15  248. 

Q.  B.  D.  323.  *  State  v.  Dillon,  1  Head,  889. 

^  Chandler  p.  Commonwealth,  4  Met.  ^^  Such    as  infanticide,  cruelty  to 

(Ky.)  66.  children  (which  certain  societies  seek 

*  See  4  Bl.  Com.  23,  24;  1  Bish.  to  suppress),  and  corruption  of  morals. 
Crim.  Law,  §  464,  and  cases  cited;  See  58  N.  H.  475;  67  Ga.  29;  77  Ma 
State  p.  Barton,  71  Mo.  288;  Martin  p.  108;  107  Ind.  488;  99  N.  Y.  204;  61 
State   (1891),   Ala.  Conn.  50. 

*  Willet  p.  O)mmonwealth,  18  Bush,  u  {  428. 
230. 
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persons  may  dispose  of  their  property,  real  or  personal,  by  last 
will  and  testament,  is  now  determined  by  statute  in  England, 
and  in  most  parts  of  the  United  States.  In  England  the  modem 
statute  1  Vict,  c  26,  §  7,  provides  that  no  will  made  by  any 
person  under  the  age  of  twenty-one  years  shall  be  valid.  This 
went  into  e£fect  in  1838.^  And  the  provisions  of  this  statute 
have  been  substantially  enacted  either  before  or  since  in  most 
of  the  American  States ;  so  that  the  policy  of  the  present  day 
may  be  said  to  exclude  the  testamentary  capacity  of  all  infants.^ 
Nor  is  this  unjust;  for  the  law  itself  draws  up  as  good  a  will 
for  children  as  they  are  likely  to  make  for  themselves. 

But  the  ancient  rule  was  otherwise:  namely,  to  the  effect 
that  males  at  fourteen  and  females  at  twelve  might  make  wills 
of  their  personal  property ;  thus  conforming  to  the  older  rule 
of  the  civil  and  canon  law.^  And  fourteen,  as  we  have  seen, 
was  the  age  when  a  guardian  by  election  of  the  infant  might  be 
appointed.^  But  though  no  objection  was  admissible  to  the 
probate  of  wills  in  the  ecclesiastical  courts,  merely  for  want  of 
age,  yet  if  it  could  be  shown  that  the  testator  was  not  of  suffi- 
cient discretion,  whether  of  the  age  of  fourteen,  or  four-and- 
twenty,  that  would  overthrow  the  testament.^  This  always 
operated  to  discourage  such  wills  from  being  mada  And  yet 
the  objection  was  not  insuperable ;  for  there  is  a  clear  instance 
on  record  where  an  infant  sixteen  years  of  age  made  a  testament 
in  favor  of  his  guardian  and  schoolmaster,  which  was  established 
by  evidence  of  the  child's  capacity  and  free  wilL® 

The  English  text  writers,  with  reference  to  the  old  law,  have 
laid  it  down  that  express  approval  of  a  former  will  after  the 
infant  had  accomplished  the  years  of  fourteen  or  twelve  would 
make  it  strong  and  effectual.^  But  as  concerns  the  later  stat- 
utes, if  not  as  a  general  principle  for  modem  times,  it  appears 

1  See  also  20  &  21  Vict.  c.  77.  *  See  §§  289,  801. 

«  Schouler,  Willa,  §§  39-43  ;  4  Kent,         »  2  Bl.  Com.  497 ;    1  Wma.  Ex'w, 

Com.  506,  507.  15. 

«  1  Wms.  Ex'ra,  15 ;  Schouler,  Willa,        «  Arnold  v.  Earle,  2  Caa.  temp.  Lee, 

§§  40,  41.    Bat  there  are  some  irrecon-  529. 

cilable  opinions  on  the  subject  to  be         '1  "Wms.  Ex'rs,  16;  Swinb.  pt  2, 

found  in  the  old  books.    See  Co.  Litt  §  2,  pi.  7 ;  Bac.  Abr.  Wills,  B. 
89  6,  Hargiaye's  note. 
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pretty  clear  that  where  a  will  is  required  to  be  in  writing,  and 
executed  before  witnesses,  in  order  to  be  valid,  and  is  thus  exe- 
cuted before  the  testator  arrives  at  the  required  age,  it  cannot 
be  rendered  valid  after  the  testator  arrives  at  such  age,  except 
by  republication  with  all  the  usual  formalities.^  And  even  the 
old  books  admit  that  the  mere  circumstance  of  an  infant  having 
lived  some  time  after  the  age  when  he  became  capable  of  mak- 
ing a  will  cannot  alone  give  validity  to  one  made  during  his 
incapacity.^ 

The  maxims  of  the  older  law  on  this  subject  adhere  some- 
what to  American  jurisprudence ;  for  we  find  that  in  a  few  of  our 
States  a  distinction  is  still  made  between  personal  and  real  estate 
as  to  the  right  of  an  infant  to  dispose  of  his  property  by  wilL^ 

§  398.  Testimony  of  InfantB.  —  Infants  may  be  admitted  to 
testify  in  the  courts,  if  of  sufficient  understanding.  There  is  no 
precise  age  at  which  the  law  excludes  them  on  the  conclusion 
that  they  are  mentally  and  morally  incompetent ;  but  one's  com- 
petency in  any  case  will  depend  upon  his  actual  intelligence, 
judgment,  understanding,  and  ability  to  comprehend  the  nature 
and  effect  of  a  solemn  statement  under  oath  as  distinguished  from 
falsehood.  By  the  common-law  rule,  every  person  over  the  age 
of  fourteen  is  presumed  to  have  common  discretion  and  under- 

1  Schonler,  Wflls,  Part  IV.  c  8.  New  Jersey.  Kentucky,  ViTginia.  Penn- 

*  Herbert  v.  Torball,   1    Sid.  162;  sylvania,  Delaware,  and  Michigan.    For 

Swinb.  pt.  2,  §  2,  pi.  5  ;  I  Wms.  Ex'rs,  latest  changes  see  Stimson,  American, 

16.     Formerly,  as   we  have    seen,  a  Statute  Law.    In  some  States  a  dis- 

&ther,  though  a  minor,  might  appoint  tinction  is  made   between  males  and 

a  testamentary  guardian  of  his  own  females  as  to   testamentary  capacity, 

child ;  but  this  ripht  also  is  taken  from  and  the  latter  may  make  wills,  as  in 

a  minor  father,  under  the  modem  stat-  Vermont  and  Maryland,  at  eighteen, 

ute  of  wills.     1  Vict.  c.  26 ;  see  §  287.  In  New  York  and  Illinois  the  principle 

«  Thus  in  Rhode  Island,  Virginia,  is  to  discriminate  between  real  and  per- 

Arkansas,  and   Missouri,  the  age  for  sonal  estate,  and  between  males  and 

making  wills  of  real  estate  is  fixed  at  females;  and  while  as  young  as  six- 

twenty-one,  and  for  disposing  of  person-  teen  a  female  in  the  former  State  may 

alty  in  the  same  manner  at  eighteen ;  make  a  valid  will  of  personalty,  but  a 

and  in  Connecticut  at  twenty-one  for  male  only  at  eighteen.    See  Schonler, 

real  estate,  and  seventeen  for  personalty.  Wills,  §43;   4  Kent,  Com.  506,  507; 

Among  the  States  where  the  right  to  Williams  v.  Heirs,  Busbee,  271 ;  Davis 

dispose  of  estate,  both  real  and  per-  v.    Baugh,  1    Sneed,  477 ;    Moore   v. 

sonal,  is   now  limited   to   persons    of  Moore,  23  Tex.  637 ;  Posey  v.  Posey, 

full  aire,  are  Massachusetts.  Vermont,  3  Strobh.  167 ;  Corrie's  Case,  2  Bland. 

New  Hampshire,  Maine,  Ohio,  Indiana,  Ch.  488. 
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Standing  until  the  contrary  appears ;  but  under  that  age  it  is 
not  so  presumed ;  and  the  court  will  therefore  make  inquiry  as 
to  the  degree  of  understanding  which  the  child  ofifered  as  a  wit- 
ness may  possess.  But  this  preliminary  examination,  which  is 
made  by  the  judge  at  discretion,  is  to  be  directed  to  the  point 
whether  the  witness  comprehends  the  solemn  obligation  of  an 
oath ;  and  if  the  child  appears  to  have  sufficient  natural  intelli- 
gence to  distinguish  between  good  and  evil,  and  to  comprehend 
the  nature  and  efifect  of  an  oath,  he  is  an  admissible  witness.^ 
In  Indiana  a  statute  provides  that  all  children  over  the  age  of 
ten  shall  be  presumed  to  be  competent  And  in  various  States 
a  child  nearly  ten  years  of  age  has  been  deemed  competent  to 
testify,  whose  answers  when  she  was  examined  by  the  court 
disclosed  that,  though  she  was  ignorant  of  the  nature  of  the 
punishment  for  false  swearing,  yet  she  comprehended  the  obli- 
gations of  an  oath  and  believed  that  any  deviation  from  the 
truth,  while  under  oath,  would  be  followed  by  appropriate  pun- 
ishment.^ Less  expression  even  than  this  has  been  required 
of  children  about  this  age,  where  the  due  comprehension  ap- 
peared, notwithstanding  nervous  agitation  natural  to  the  sur- 
roundings.^ Of  the  capacity  of  such  witnesses  for  comprehending 
the  matter  as  to  which  they  testify,  of  the  strength  of  the 
memory,  and  in  general  as  to  the  weight  which  may  be  attached 
to  their  testimony  in  any  particular  state  of  facts,  a  jury  should 
make  its  estimate  carefully.* 

Children  have  been  admitted  to  testify  at  the  early  age  of 
seven,  and  even  of  five ;  *  but  the  dying  declarations  of  a  child 
only  four  years  old  were  once  ruled  out,®  for  the  reason  that, 

1  Greenl.   Erid.    §  867 ;    2    Ruse.         *  Competence  to  testify  is  not  in- 

Crimes,  590;  Rex  v.  Brazier,  I  East,  consistent  with  civil  immunity  at  such 

P.  C.  443 ;  State  v.  Whittier,  21  Me.  an  age  for  perjury.    Johnson  i;.  State, 

341.    Nor  is  a  court  of  appeal  disposed  61  Ga.  35.     See  Peterson  i;.  State,  47 

to  overrule  the  discretion  of  the  judge  Ga.  524. 

at  the  trial  below  who  makes  this  ex-         •  lb.    Female  child  of  eight  held  a 

amination,  unless   the  discretion  was  competent  witness  in  prosecution  for  a 

plainly  abused.    79  Hun,  23.  criminal  assault  upon  her.    Wade  v, 

9  Blackwell  r.  State,  11   Ind.   196;  State,  50  Ala.  164. 
Draper  v.  Draper,  68  Bl.  17 ;  Vincent        •  Rex  r.  Pike,  8  Car.  &  P.  598;  Rex 

o.  State,  3  Heisk.  120.  v.  Brader,  1  East  P.  0. 448. 

>  Davidson  v.  State,  39  Tex.  129 ; 
State  9.  Scanlan,  58  Mo.  204. 
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however  precocious  the  child's  mind,  she  could  not  have  had 
that  idea  of  a  future  state  which  is  necessary  to  make  such 
declarations  admissible.^  Different  systems  of  religious  edu- 
cation render  the  judicial  test  in  this  respect  far  from  precise ; 
for  while  there  are  cases  where  the  court  has  put  off  a  trial,  in 
order  to  specially  instruct  an  infant  witness  as  to  the  nature 
and  solemnity  of  an  oath,  this  practice  is  not  of  late  years 
strongly  countenanced ;  the  opinion  gaining  ground  that  the 
effect  of  the  oath  upon  the  conscience  should  arise  from  reli- 
gious feelings  of  a  permanent  nature  and  gradual  growth.^  But 
in  cases  where  the  intellect  is  sufficiently  matured,  and  the  edu- 
cation only  has  been  neglected,  it  appears  that  a  postponement  of 
the  trial  might  properly  be  asked.^  Where  a  young  child's  ex- 
amination shows  an  utter  want  of  anything  like  a  knowledge  of 
the  natui'e  or  character  and  consequences  of  an  oath,  or  of  human 
relations  to  God  and  the  Divine  penalties  denounced  against  false 
swearing,  the  child  ought  not  to  be  allowed  to  testify.^ 

1  Rex  V.  Pike,  3  Car.  &  P.  598.    And  214.    To  this  Mr.  Phillips  replies  that 

see  Rex  v.  Brazier,  I  East  P.  C.  443 ;  in  manj  cases,  nndoubtedlj,  the  state- 

1  Greenl.  Evid.  §  367 ;  Commonwealth  ments  of  children  are  to  be  received 

V.  Hntchinson,  10  Mass.  225.  with  great  caation ;  yet  that  a  prisoner 

^  Rex  V.  White,  2  Leach  C.  C.  48,  may  be  convicted  upon  sach  testimony 

n. ;  1  Greenl.  Evid.  §  367  ;  Rex  v.  Wil-  alone  and  unsupported ;  and  that  the 

liams,  7   Car.  &  P.  320;    Regina   v.  extent  of  corroboration  necessary  is  a 

Nicholas,  2  Car.  &  E.  246.  question    exclusively    for   a   jury.    It 

'  Per  Pollock,  C.  B.,  Regina  v.  Nicho-  may  be  observed  that  the  preliminary 

las,  2  Car.  &  K.  246.    A  child  is  not  in-  inquiry  as  to  the  competency  is  not  al- 

competent  to  testify  because  instructed  ways  of  the  most  satisfactory  descrip- 

by  a  minister  concerning  the  nature  of  tion,  and  is  such  that  a  child  might, 

an  oath  between  the  first  day,  when  upon  slight  practising  of  the  memory, 

offered,  and  the  next,  when  permitted  to  appear  well   qualified.     The   severest 

testify.    Commonwealth  v.  Lynes,  142  test  appears  in  the  examination  which 

Mass.  577.  follows ;  and  as  Mr.  Phillips  well  con- 

With  regard  to  the  weight  and  ef-  eludes:  **  Independently  of  the  sanction 

feet  of  the  testimony  of  children,  Black-  of  an  oath,  the  testimony  of  children, 

stone  observes  that  when  the  evidence  after    they    have   been    subjected    to 

of  children  is  admitted,  "  it  is  much  to  cross-examination,  is  often  entitled  to 

be  wished,  in  order  to  render  the  evi-  as  much  credit  as  that  of  grown  per- 

dence  credible,  chat  there  should  be  sons';  what  is  wanting  in  the  perfec- 

some   concurrent   testimony  of   time,  tion    of   the   intellectual    faculties   is 

place,  and  circumstances,  in  order  to  sometimes  more  than  compensated  by 

make  out  the  fact ;   and  that  a  con-  the  absence  of  motives  to  deceive."    1 

viction  should  not  be  grounded  on  the  PhU.  Evid.  9th  ed.  6,  7. 
unsupported   accusation   of  an  infant         *  See  Beason  v.  State,  72  Ala.  191 ; 

under  years  of  discretion."    4  Bl.  Com.  State  v.  Belton,  24  S.  C.  185. 
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On  the  principle  that  chancery  id  bound  to  see  that  an  infant 
litigant's  rights  and  interests  are  protected,  not  only  is  an  un* 
willing  infant  not  compellable  to  testify  in  his  suit,  but  his 
deposition,  though  given  freely  on  his  part,  may  be  suppressed, 
at  the  discretion  of  the  court,  as  containing  admissions  unfavor- 
able to  his  cause.^ 

§  399.  MaiTiage  SettlementB  of  Infants.  —  With  respect  to 
the  marriage  settlement  of  infants,  there  was  formerly  consid- 
erable controversy.  For,  on  the  one  hand,  it  was  urged  that 
infants  wei*e  in  general  incapable  of  entering  into  valid  con- 
tracts  with  respect  to  their  property ;  on  the  other,  that  since 
infants  might  make  a  valid  contract  of  marriage,  they  ought 
to  be  able  to  arrange  the  preliminaries.  At  an  early  period 
the  opinion  prevailed  in  England  that  the  marriage  considera- 
tion communicated  to  the  contracts  of  infants,  respecting  their 
estate,  an  efficacy  similar  to  that  which  the  law  stamps  upon 
marriage  itself;  and  Lords  Hardwicke  and  Macclesfield  con- 
tributed to  strengthen  it,  by  maintaining  that  the  real  estate 
of  an  infant  would  be  bound  by  a  marriage  settlement.^  Lord 
Northington  held  later  to  a  different  opinion ;  and  Lord  Thur- 
low  overturned  the  doctrine  altogether,  boldly  declaring  that 
the  contracts  of  male  and  female  infants  do  not  bind  their 
estates,  and  that  consequently  a  female  infant  cannot  be  bound 
by  any  articles  entered  into  during  minority,  as  to  her  real 
estate ;  but  may  refuse  to  be  bound,  and  abide  by  the  interest 
the  law  casts  upon  her,  which  nothing  but  her  own  act  after 
the  period  of  majority  can  fetter  or  affect.^  Other  distinguished 
equity  jurists,  including  Lord  Eldon,  subsequently  expressed 
their  approval  of  Lord  Thurlow's  decision.*  And  the  rule  be- 
came settled  within  the  next  fifty  years,  that  the  real  estate  of 
a  female  infant  was  not  bound  by  the  settlement  on  her  mar- 

1  Serie  V.  St.  Eloy,  2  P.  Wins.  386 ;         ■  Drury  v.  Drorv,  2  Eden,  58 ;  Dnrn- 

Napier  v.  Effingham,  2  P.  Wms.  403;  ford  v.  Laiie,  1  Bro.  C.  C.  115 ;  Clough 

Moore  v.  Moore,  4  Sandf.  Ch.  37.    Bat  v.  Clongh,  5  Yes.  716. 
see  Walker  v.  Thomas,  2  Dick.  781 ;         *  See  Peachej,  Mar.  Settl.  28 ;  MU- 

Bennett  V.  Welder,  15  Ind.  332.  ner  v.  Lord  Harewood,  18  Yes.  275; 

^  Harrej  v.  Ashley,  8   Atk.  607  ;  Canithers  v.  Camthers,  4  Bio.  C.  C. 

Cannel   v.    Buckle,  2  P.   Wms.  243;  509. 
Peachey,  Mar.  SettL  25  et  teq, 
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riage,  because  her  real  estate  does  not  become  by  the  marriage 
the  absolute  property  of  the  husband,  although  by  the  marriage 
he  takes  a  limited  interest  in  it^  So  was  it  decided  that  neither 
the  approbation  of  the  parents  or  guardians,  nor  even  of  the 
court  of  chancery,  independently  of  positive  statute,  would  make 
the  infant's  settlements  binding.^  The  inconvenience  of  such  a 
state  of  things  called  for  statute  remedy ;  and  in  1855  an  act 
was  passed  which  enabled  male  infants  not  under  twenty,  and 
female  infants  not  under  seventeen,  with  the  approbation  of 
the  court  of  chancery,  to  make  valid  settlements  of  all  their 
property,  real  or  personal,  and  whether  in  possession,  reversion, 
remainder,  or  expectancy.*  The  statute  has  already  received 
some  interpretation  in  the  courts ;  and  so  much  in  favor  was  it, 
that  almost  immediately  upon  its  passage  it  was  acted  upon  in 
chancery.  Under  this  statute  settlements  have  been  upheld 
even  where  infant  wards  married  in  contempt  or  defiance  of 
court ;  and  a  settlement  may  be  made  on  the  occasion  of  an  in- 
fant's marriage  after  the  marriage  has  actually  taken  place.^ 
But  aside  from  the  operation  of  such  a  statute,  an  infant  who 
becomes  a  party  to  a  marriage  settlement  may  repudiate  it 
within  a  reasonable  time  after  attaining  majority.^ 

This  subject  has  received  little  attention  in  the  United  States ; 
notwithstanding  the  plenary  jurisdiction  over  the  estates  and 

^  Simson  v.  Jones,  S  Buss.  &  M.  376 ;  power   which  was   apparently  so   in- 

CampheU  v,  Ingilby,  21  Beav.  567 ;  25  tended  in  trust  settlement.    lb, ;  An- 

L.  J.  Eq.  760.    For  summary  of  the  drews  v.  Andrews,  15  Ch.  D.  228. 
English  chancery  doctrine,  see  Feachey,         ^  Settlement  held  valid  either  nnder 

Mar.  Settl.  37.  the  inherent  jurisdiction  of  chancery 

'  Feachey,  Mar.  SettL  53, 54 ;  lb.  29-  oyer  the  property  of  its  wards  or  under 

43,  and  cases  cited  pastim ;  In  re  War>  the  infant's  settlement  act ;  and  even 

ing,  21  L.  J.  Eq.  784 ;  Simson  v.  Jones,  if  invalid  in  its  inception  it  had  heen 

2  Kuss.  &  M.  365 ;  Borton  v.  Borton,  adopted,  confirmed,  and  acquiesced  in 

16  Sim.  552;  Field  v,  Moore,  25  L.  J.  by  the  infant,  by  various  acts  during 

£q.  69 ;  25  E.  L.  &  Eq.  498.  and  after  her  coverture.    Buckmaster 

*  18  &  19  Vict.  c.  43.    See  Feachey,  v.  Buckmaster,  33  Ch.  D.482.    And  see 

Mar.  Scttl.  45.     For  construction  of  Sampson  Re,  25  Ch.  D.  482 ;  §  390. 
this  statute,  see  In  re  Dalton,  39  £.  L.         ^  See  settlement  with  a  covenant  to 

&  Eq.  145  ;  s.  c.  6  De  G.  M.  &  G.  201.  settle  after-acquired  property  thus  repu- 

But  see  Re  Catherine  Strong,  2  Jur.  diated,  Edwaids  v.  Carter  [1893],  App. 

N.  s.  1241 ;  5  W.  R.  107.    Such  infant  C.  360.    Same  singular  effects  upon  a 

may  consent  to  a  proposed   reinvest-  settlement  follow  the  Married  Women's 

ment.    In  re  Cardress,  L.  R.  7  Ch.  D.  Act,  [1893]    2  Ch.  307.    See  also  44 

728.     Or  exercise  during  minority  a  Ch.  D.  211. 
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persons  of  infants  which  a  court  of  equity  is  admitted  to  exer- 
cise in  many  of  our  States.  But  in  New  York  some  decisions 
have  been  made,  of  a  like  tenor  with  those  in  the  English  chan- 
cery. Thus,  in  1831,  that  a  legal  jointure  settled  upon  an 
infant  would  bar  her  dower;  and,  by  analogy  to  the  statute,  a 
competent  and  certain  provision  settled  upon  the  infant  in  bar 
of  dower,  to  which  there  is  no  objection  but  its  mere  equitable 
quality.^  And  in  1843,  that  a  female  infant  was  not  bound  by 
agreement  to  settle  her  real  estate  upon  marriage.^  So,  in 
Maryland,  a  female  infant  cannot  bind  her  real  estate  by  her 
marriage  settlement^ 

An  objection  to  the  validity  of  a  marriage  settlement,  on  the 
ground  that  the  parties  to  it  were  infants,  can  only  be  made  by 
the  parties  themselves.  A  trustee  acting  under  it  has  no  such 
power.*  But  since  privies  in  blood  can  avoid  an  infant's  void- 
able conveyance,  it  is  held  that  if  the  infant  dies  after  making 
a  settlement  of  real  estate,  and  without  having  attained  major- 
ity, her  privies  in  blood  may  avoid  the  settlement.*  There  are 
circumstances  under  which  the  infant's  confirmation  in  part  of 
a  settlement  will  be  taken  as  proof  of  an  intention  to  confirm 
the  whole  of  it.® 

Marriage  articles  are  not  of  themselves  binding  upon  the  in- 
fant or  her  privies ;  but  they  are  binding  upon  the  adult  hus- 
band.^ Yet  if  the  infant  dies  under  age,  her  privies  cannot  take 
the  benefits  of  the  proposed  settlement  and  of  the  inheritance 
likewise ;  they  may  have  the  more  beneficial,  and  that  is  all.^ 

§  399  a.  Infant's  Xbceroiae  of  a  Power.  —  Where  a  power  is 
given  to  an  infant  in  general  terms  to  direct  a  sale  of  the  infant's 
land,  this  power  cannot  be  exercised  during  infancy ;  for  a  power 

1  M'Cartee  ».  Teller,  2  Paige,  511.  As  to  settling  a  small  fund  to  the  sepa^ 

«  Temple  v.  Hawley,  2  Sandf .  Ch.  rate  use  of  a  chancery  ward  who  mar- 

153.  *  ries  the  day  after  she  comes  of  age, 

*  Levering  r.  Levering,  3  Md.  Ch.  see  White  v.  Herrick,  L.  R.  4  Ch.  345. 
365.    See  Burr  v,  Wilson,  18  Tex.  367.  As  to  confirmation,  see  White  v.  Cox, 

*  Jones  V.  Butler,  30  Barb.  641.  2  Ch.  D.  387. 

*  Levering  v.  Levering,  3  Md.  Ch.  "^  Brown  v.  Brown,  L.  R.  2  Eq.  481  ; 
365;  Whitingham's  Case,  8  Rep.  42;  Whichcote  v,  Lyle's  Ex*r8,  28  Fenn. 
Macphers.  Lif .  465 ;  Brown  v.  Brown,  St.  73. 

L.  R.  2  £q.  481.  ^  Brown  v.  Brown,  i6. 

>  Davies  v.  Davies,  L.  R.  9  £q.  468. 
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touching  his  own  estate  which  is  thus  intended  should  be  ex- 
plicitly stated.^  But  an  infieknt  may  exercise  a  naked  power,  un- 
accompanied with  any  interest,  and  requiring  no  exercise  of 
discretion.^ 


CHAPTER  11. 


ACTS  VOID  AND  VOIDABLE. 


§  400.  Oeneral  Principle  of  Binding  Acts  and  Contraoti,  bb  to 
Infants.  —  One  leading  principle  runs  through  all  cases  which 
relate  to  infants.  It  is  that  such  persons  are  favorites  of  the  law, 
which  extends  its  protection  over  them  so  as  to  preserve  their 
true  interests  against  their  own  improvidence,  if  need  be,  or  the 
sinister  designs  of  others.  This  principle  is  found  constantly  in 
chancery  practice.  We  have  traced  it  already  in  cases  of  cus- 
tody, control,  and  guardianship,  and  particularly  in  such  as  come 
before  the  American  courts.  It  appears  again  in  matters  of  legal 
emancipation  and  the  minor's  right  to  his  own  wages.  It  gener- 
ally determines  the  result  of  transactions  between  an  infant  and 
his  parent  or  guardian,  where  fraud  and  undue  influence  are 
suspected,  or  in  resulting  trusts  to  preserve  the  child's  property. 
It  is  applied  when  a  guardian  presents  his  accounts  for  allowance. 
We  are  now  to  see  this  same  principle  at  work  in  the  general 
transactions  of  infants,  controlling  and  regulating  them  in  great 
measure,  and  serving  better  than  any  other  to  explain  the  shift- 
ing and  contradictory  decisions  of  the  English  and  American 
courts  on  this  vexed  subject. 

Infancy  is  a  personal  privilege,  allowed  for  protection  against 
imposition.  The  general  rule  of  the  present  day  is  that  an  in- 
fant shall  be  bound  by  no  act  which  is  not  beneficial  to  him.^ 
And  most  acts  and  contracts  of  infants  are  divided  into  the  two 
classes  of  void  and  voidable ;  a  third  class  —  namely,  of  binding 

1  HiU  V.  aark.  4  Lea,  405.  *  Smith,  Contr.  225 ;  Met.  Cootr.  38^ 

s  lb, ;  Perry,  Trusts,  §  52.  S9 ;  2  Kent,  Com.  234. 
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acts  and  contracts  —  still  remaining  for  separate  consideration  in 
our  next  chapter. 

§  401.  The  Test  as  to  Void  and  Voidable ;  Infant's  Transactions. 
—  There  is  much  confusion  in  the  older  books  on  the  subject  of 
void  and  voidable  acts  and  contracts.^  The  keenness  with  which 
such  a  distinction  must  always  cut  is  an  objection  to  its  practi- 
cal use  at  the  present  day ;  yet  writers  have  sought  to  adapt  the 
weapon  to  the  infant's  wants.  They  have  searched  for  some  in- 
fallible test  between  void  and  voidable.  Thus  Mr.  Bingham, 
after  a  review  of  the  English  cases,  years  ago,  concluded  that  the 
only  safe  criterion  was,  that  "acts  which  are  capable  of  being 
legally  ratified  are  voidable  only ;  and  acts  which  are  incapable 
of  being  legally  ratified  are  absolutely  void."  ^  But  this  was  only 
to  shift  the  uncertainty,  and  replace  one  difficulty  by  another. 
What  acts  can  be  legally  ratified  and  what  cannot?  As  Kent 
properly  observes,  such  a  criterion  does  not  appear  to  free  the 
question  from  its  embarrassment  or  afford  a  clear  and  definite 
test^  Again,  a  Massachusetts  judge  of  repute  declared,  many 
years  ago,  that  the  books  agree  in  one  result ;  that  whenever  the 
act  done  may  he  for  the  infant's  benefit  it  shall  not  be  considered 
void,  but  he  shall  have  his  election,  when  he  comes  of  age, 
to  affirm  or  avoid  it ;  and  this,  he  adds,  is  the  only  clear  and 
definite  proposition  which  can  be  extracted  from  the  authorities.^ 
Even  this  rule,  though  much  better,  is  found  difficult  of  applica- 
tion, and  has  been  pronounced  unsatisfactory  in  some  of  the  later 
cases.^  Besides,  it  is  lacking  in  comprehensiveness  and  scope. 
A  more  precise  and  intelligible  test  than  either  was  that  applied 
in  one  of  the  earlier  English  cases  by  Chief  Justice  Eyre,  and 
cited  since  with  approval  by  Judge  Story  and  Chancellor  Kent :  ® 
namely,  that  where  the  court  can  pronounce  that  the  contract  is 
for  the  benefit  of  the  infant,  as,  for  instance,  for  necessaries,  then 
it  shall  bind  him ;  where  it  can  pronounce  it  to  be  to  his  preju- 

1  See  Shep.  Tonch.  232 ;  Bac.  Abr.  Pntch,  14  Maaa.  457.    See  2  Kent,  Com. 

Jnfancj  and  Age  (I.),  and  cases  cited  in  234 ;  Met.  Contr.  39. 

Zonch  V.  Pareons,  3  Burr.  1794.  *  Met.  Contr.  40;  1  Am.  Lead.  Cas. 

«  Bing.  Inf.  234.  4th  ed.  242. 

■  2  Kent/ Com.  284.  *  See  United  States  v,  Bainbridge, 

*  Per   Parker,    C.   J.,  Whitney  r.  1  Mason,  82;  2  Kent,  Com.  236;  Me- 

Qan  9.  MarshaU,  7  Hnmph.  121. 
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dice,  it  is  void ;  and  that  where  it  is  of  an  uncertain  nature,  as  to 
benefit  or  prejudice,  it  is  voidable  only,  and  it  is  in  the  election 
of  the  infant  to  affirm  it  or  not,^  The  doctrine  seems  hardly 
capable  of  a  closer  analysis ;  yet  even  this  statement  of  the  legal 
test  is  by  no  means  clear  and  conclusive. 

The  equitable  doctrine  differs  not  from  the  legal  as  to  the 
contracts  of  infants.  In  general,  when  a  contract  is  not  mani- 
festly for  the  benefit  of  an  infant,  he  may  avoid  it,  as  well  in 
equity  as  at  law  ;  and  when  it  can  never  be  for  his  benefit,  it  is 
utterly  void.  Infants  are  favored  in  all  things  which  are  for 
their  benefit,  and  are  saved  from  being  prejudiced  by  anything 
to  their  diseulvantage.  For  infants  are  by  law  generally  treated 
as  having  no  capacity  to  bind  themselves,  from  the  want  of 
sufficient  reason  and  discernment  of  understanding.  In  r^aid 
to  their  acts,  some  are  voidable  and  some  are  void ;  so  in  regard 
to  their  contracts,  some  are  voidable  and  some  are  void.^  The 
liberality  and  freedom  exercised  in  common-law  courts  at  the 
present  day,  in  shaping  general  doctrines  with  reference  to 
infants  and  their  contracts,  must  be  ascribed  in  a  laige  degree  to 
the  influence  of  the  equity  tribunals  and  their  decisions.  "  In 
short,"  as  Judge  Story  observes,  "  the  disabilities  of  an  infant  are 
intended  by  law  for  his  own  protection,  and  not  for  the  protec- 
tion of  the  rights  of  third  persons  ;  and  his  acts  may  therefore, 
in  many  cases,  be  binding  upon  him,  although  the  persons,  under 
whose  guardianship,  natural  or  positive,  he  then  is,  do  not  assent 
to  them."  ^  Where  the  contract  is  voidable,  not  void,  the  infant 
has  his  election  to  avoid  it  either  during  his  minority  or  within 
a  reasonable  time  after  he  attains  majority ;  otherwise,  it  is  taken 

1  Keane  v.  Boycott,  2  H.  Bl.  511.  "yoid"  may  mean  incapable  of  being 

And  see  Green  v.  Wilding,  59  Iowa,  enforced ;  and  the  plea  of  infancj  is  a 

679.     The    rule  is   that  contracts  of  bar  to  anj  demand  on  one  contract  aa 

an  infant,  caused  by  his  necessities  or  weU  as  the  other.    But  "  void  "  may 

manifestly  for  his  advantage,  are  valid  mean,  too,  incapable  of  being  ratified, 

and  binding,  while  those  manifestly  for  >  1  Story,  £q.  Juris.  §{  240,  841 ; 

his  hurt  are  void.     Contracts  failing  1  Fonbl.  £q.  b.  1,  ch.  2,  $  4.     And 

between    these    classes   are  voidable,  see  Tnrpin   o.   Torpin,    16   Ohio  St. 

FhUpot    V.    Bingham,    55    Ala.    4.S5.  270. 

Parke,  B.,  in  Williams  t;.  Moor,  U  M.  •  United   States   9.   B^bridge,  1 

&  W*  256,  264,  alludes  to  the  uncertain  Mason,  83. 
sense  of  the  word  "  void."    The  word 
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to  have  been  confirmed,  and  so  binds  him  forever,  since  he  be- 
came capable,  when  an  adult,  of  confirming  it 

§  402.  Privilege  of  avoiding  is  Personal  to  Infant ;  Rule  aa  to 
Third  Persona,  Blo. — The  privilege  of  avoiding  his  acts  or  con- 
tracts, where  these  are  voidable,  is  a  privilege  personal  to  the  in- 
fant, which  no  one  can  exercise  for  him,  except  his  heirs  and 
legal  representatives.^  Hence  the  other  contracting  party  remains 
bound,  though  the  infant  be  not ;  for  being  an  indulgence  which  the 
law  allows  infants,  to  secure  them  from  the  fraud  and  imposition 
of  others,  it  can  only  be  intended  for  their  benefit,  and  is  not 
to  be  extended  to  persons  of  the  years  of  discretion,  who  are 
presumed  to  act  with  sufficient  caution  and  security.^  And  were 
it  otherwise,  this  privilege,  instead  of  being  an  advantage  to  the  in- 
fant, would  in  many  cases  turn  out  greatly  to  his  detriment.  Being 
thus  personal,  the  defence  of  infancy  does  not  go  to  any  stranger. 

Thus,  where  a  person  of  full  age  promises  to  marry  a  minor  and 
afterwards  breaks  off  the  match,  he  may  be  sued  by  the  minor 
upon  this  contract ;  though  he  would  have  had  no  corresponding 
remedy  against  the  minor  for  breach  of  promise.^  So  a  third 
person,  not  a  party  to  the  contract  or  transaction,  cannot  take 
advantage  of  the  infancy  of  the  parties.  Thus,  in  an  action  for 
seducing  a  servant  from  his  master's  service,  the  defendant  can- 
not justify  on  the  ground  that  the  servant  was  an  infant,  and 
therefore  not  by  law  bound  to  perform  his  contract  for  service 
made  with  the  master.^  On  the  same  principle  (connected  with 
others),  the  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a 
promissory  note,  cannot  resist  payment  in  a  suit  by  an  indorsee, 
though  the  indorser  be  an  infant^    Nor  can  the  purchaser  at  a 


^  United    StateB    v.  Bainbridge,   1  of  the  baUor's  minority,  without  deliver- 

Mason,  83  ;  Keane  v.  Boycott,  2  H.  Bl.  ing  the  goods  to  him.    Stiff  v.  Keith, 

511;   Met.  CoDtr.  38;    Smith,  Contr.  143  Man.  224. 
831 ;  Harvey  t;.  Briggs,  68  Miss.  60.  >  Holt  v.  Ward,  2  Stra.  937 ;  Harrey 

3  Bac.  Abr.  Inf.  I.  4;  1  Pars.  Contr.  v.  Ashley,  3  Atk.  610 ;  Hunt  v.  Peake, 

275 ;  Johnson  o.  Rockwell,  12  Ind.  76 ;  5  Cow.  475 ;  Willard  v.  Stone,  7  Cow. 

Hartnesa  v.  Thompson,  5  Johns.  160;  22;  Warwick  v.  Cooper,  5  Sneed,  659; 

Brown  v.  CaldweU,  10  S.  &  R.  114.  Cannon  v,  Alsbury,  1  Marsh.  78 ;  Rnsh 

A  contract  of  bailment  made  by  the  v.  Wick,  31  Ohio  St.  521. 
bailee  with  the  agent  of  an  andisdosed        ^  Keane  v.  Boycott,  2  H.  Bl.  511. 
principal,  who  proves  a  minor,  cannot        *  Met.  Contr.  39 ;  Taylor  u.  Croker, 
be  rescinded  by  the  bailee  on  the  ground 
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sale  under  an  execution  set  up  infancy  to  defeat  prior  transac- 
tions of  the  judgment  debtor.^  Nor  can  the  vendor  avoid  the 
infant's  purchase  on  such  a  ground.'  Nor  can  infancy  of  the 
mortgagor  be  set  up  by  one  with  a  junior  lien  to  advance 
his  own  security.^  Nor  is  a  stranger  permitted  to  impeach  the 
conveyance  of  an  infant^  Nor  can  a  corporation  in  which  an 
infant  owns  stock  reject  his  transfer  of  it.^  Nor  can  an  insur- 
ance company  which  insures  the  property  of  an  infant  repudiate 
its  liability  on  the  ground  that  the  infant  is  not  bound.^  So» 
too,  it  is  the  settled  doctrine  that  infancy  does  not  protect  the 
indorsers  or  sureties  of  an  infant ;  or  those  who  have  jointly 
entered  into  his  voidable  undertakings.  They,  if  of  full  age, 
may  be  held  liable,  though  the  infant  himself  should  escape  re- 
sponsibility.^ Furthermore,  the  copartners  of  an  infant  cannot 
use  his  right  of  avoidance  for  their  own  benefit^  In  fine,  the 
defence  of  infancy  is  for  the  benefit  and  protection  of  the  infant ; 
and  other  persons  may  not  set  it  up  for  their  own  benefit,  at  all 
events  if  the  contract  be  not  void.® 

But  third  persons  should  be  allowed  to  protect  themselves 
against  incurring  undue  liabilities  on  an  infant's  behal£  Thus, 
an  officer  selling  property  at  public  auction  is  not  bound  to  ac- 
cept the  bid  of  an  infant ^^  And  although  in&ncy  is  a  personal 
privilege,  yet  the  administrator  of  the  estate  of  an  infant  may 
avail  himself  of  the  infancy  of  his  intestate,  to  avoid  or  uphold  a 

4  Esp.  187 ;  Nightingale  v.  Withington,  creditors.     Washband  v.  Waahband,  27 

15  Mass.  273 ;  Hardy  v.  Waters,  38  Me.  Conn.  424. 

450;  Frazier  v.  Massey,  14  Ind.  382.  *  Baldwin  v.  Rosier,  48  Fed.  810. 

1  Alflworth  V.  Cordtz,  31  Miss.  32.  «  Dominick  v.  Michael,  4  Sandf.  874. 

3  Oliver  v.  Houdlet,  13  Mass.  237.         *  Smith  v.  Railroad,  91  Tenn.  221. 
A  sale  to  an  infant  is  a  valid  transfer  of         ^  Monaghan    v.  Fire    Ins.    Co.,    53 

the  property  oat  of  the  vendor,  even  Mich.  238. 

though  the  infant  be  not  bound  after-         7  Motteaux  v.  St.  Aubin,  2  Black, 

wards    to    pay    the    stipulated    price.  1183;   Jafi^y  v,  Fretain,  5  Esp.  47; 

Crymes  u.  Day,  1  Bail.  320.     Where  a  Hartuess  v,  Thompson,  5  Johns.  160; 

minor  agrees,  as  the  consideration  of  Parker  v.  Baker,  1  Clarke  Ch.  (X.  Y.) 

the  conveyance  of  land,  to  pay  certain  136  ;  Taylor  v.  Dansby,  42  Mich.  82. 
debts  of  the  grantor,  and  afterwards         ^  Brown  v.  Hartford  Ins.  Co.,  117 

does  in  fact  pay  them,  it  is  held  that  Mass.  479 ;  Winchester  v.  Thayer,  129 

the  agreement  constitutes  a  valuable  Mass.  129. 

consideration  for  such  conveyance,  and         ^  Beardsley  v.  Hotchkiss,  96  N.  Y. 

will  support  it  against  the  grantor's  201,  a  case  of  marriage  settlement 

^  Kinney  v.  Showdy,  1  Hill,  544. 
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transaction  to  which  the  latter  was  a  party  during  his  life,  and 
which  remained  voidable  at  his  deatb.^  And  as  a  rule  the  right 
of  avoidance,  with  due  limitations  of  time  and  circumstances, 
passes  to  privies  in  blood  entitled  to  the  estate ;  ^  in  short,  to  his 
heirs  or  legal  representative. 

§  403.  Modem  Tendency  regards  Infant's  Acta  and  Contracts 
as  Voidable  rather  than  Void ;  Instances  discussed.  —  The  strong 
tendency  of  the  modern  cases  is  to  regard  all  acts  and  contracts  and 
all  transactions  of  infants  as  voidable  only ;  and  thus  almost  to 
obliterate  the  ancient  distinction  of  void  and  voidable  contracts 
altogether.^  And  the  dicta  are  of  frequent  occurrence  at  the 
present  day  that  acts  and  contracts  of  an  infegit  are  not  abso- 
lutely void,  but  voidable  only,  unless  manifestly  to  the  infant's 
prejudice ;  and  that  beneficial  contracts  are  only  voidable  at 
most.^  This  makes  all  the  stronger  the  positron  already  taken, 
that  an  adult  party  cannot  disaffirm  such  a  transaction. 

Yet  there  are  cases  where  a  contract  may  still  be  pronounced 
absolutely  void.  In  Regina  v.  Lord^  an  English  case,  the  ques- 
tion arose  on  the  conviction  of  a  servant  for  unlawfully  absent- 
ing himself  from  his  master's  employment.  Denman,  G.  J.,  in 
delivering  the  judgment  of  the  court,  observed :  "  Among  many 
objections,  one  appears  to  us  clearly  fatal  He  was  an  infant  at 
the  time  of  entering  into  the  agreement  which  authorizes  the 
master  to  stop  his  wages  when  the  steam-engine  is  stopped 
working  for  any  cause.  An  agreement  to  serve  for  wages  may 
be  for  the  infant's  benefit ;  but  an  agreement  which  compels  him 
to  serve  at  all  times  during  the  term,  but  leaves  the  master  free 
to  stop  his  work  and  his  wages  whenever  he  chooses  to  do  so, 

1  Counts  V.  Bates,  Harp.  464 ;  Par-  See  supra,  §  399.     Devisees  nnder  a 

sons  V.  Hill,  8  Mo.  135;  Turpin  v.  Tur-  will,  as  strangers  privy  in  estate  only, 

pin,  16  Ohio  St.  270.  cannot    avoid    the    infant's    contract. 

«  Dominick  v.  Michael,  4  Sandf.  374 ;  Bozeman  v.  Browning,  31  Ark.  364. 

Beeler  ».  Bullett,  3  A.  K.  Marsh.  281 ;  "  See  Met.  Contr.  40;  Shaw,  C.  J., 

Nelson  v.  Eaton,  I  Redf.  (N.  Y.  Sur.)  in  Reed  v.  Batchelder,  1  Met.  .559. 

498;  Jefford  v.  Ringgold,  6  Ala.  544;  «  See  Ridgely  r.  Crandall,  4  Md.  435 ; 

Illinois  Land  Co.  r.  Bonner,  75  111.315;  N.  H.  M.  Fire  Ins.  Co.  v.  Noyes,  32 

Veal  0,  Fortson,  57  Tex.  482 ;  Sharp  v.  N.  H.  345 ;  Jenkins  v.  Jenkins,  12  Iowa, 

Robertson,    76   Ala.  343;    Harrey  v.  195;    Soott  v.  Bachanan,   11  Humph. 

Briggs,  68  Miss.  60.    And  see  Nolte  468;  Babcockv.Doe.Slnd.  110;  Irvine 

».  Libbert,  34  Ind.  163.    The  principle  ».   Irvine,  9  Wall.  617;    Robinson  r. 

of  the  text  applies  to  marriage  articles.  Weeks,  56  Me.  102. 
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cannot  be  considered  as  beneficial  to  the  servant.  It  is  inequit- 
able and  wholly  void."  ^  And  conformably  to  such  a  principle, 
a  contract  which  sets  a  minor  child  working  to  pay  off  a  creditor 
of  some  one  else  should  be  pronounced  prejudicial  to  his  interest 
and  void,  when  the  wages  that  ought  to  be  his  own  are  thus 
appropriated.*  In  geneml  any  transfer  of  an  infant's  real  or 
personal  property  which  cannot  possibly  be  for  his  benefit  and  is 
without  consideration  is  void.^ 

§  404.  Same  Subject ;  Bonds,  Notes,  fto.  —  So  an  infant's 
bond  with  penalty  and  for  the  payment  of  interest  is  held  to  be 
void  on  the  ground  that  it  cannot  possibly  be  for  his  benefit^ 
And  a  bond  executed  by  a  minor  as  surety  is  void.^  So  is 
declared  to  be  a  mortgage  of  a  minor's  property  to  secure  her 
husband's  debt*  The  infant's  promissory  note  as  surety  is  void.' 
And  so  is  said  to  be  a  release  by  a  minor  to  his  guardian,  which 
affords  the  latter  more  protection  than  a  receipt.®  But  in  Ver- 
mont it  was  decided  that  there  is  no  general  rule  exempting  an 
infant  from  paying  interest  as  necessarily  injurious  to  him.®    An 

1  Begina  v.  Lord,  12  Q.  B.  757.    Cf.  Tenn.  705 ;    Person  v.  Chase,  37  Vt. 

Leslie  v.  Fitzpatrick,  3  Q.  B.  D.  229.  647 ;  Oxley  v.  Tryon,  25  Iowa,  95. 

In  Com  V.  Matthews  [1893],  1  Q.  B.  «  Baylis  v.  Dinelej,  3  M.  &  S.  477  ; 

310,  an  apprenticeship  deed  somewhat  Fisher  v.  Mowbray,  8  East,  330. 

of  this  character  was  refused  enforce-  *  Allen  v.  Minor,  2  Call,  70;  Met. 

ment  against  the  minor.    And  see  45  Contr.  40 ;   Camahan  v.  AUderdioe,  4 

Ch.  D.  430.    But  see  [1892]  3  Ch.  502;  Harring.  99.     It  should  natnrally  fol- 

Danville  v.  Amoskeag  Co.,  62  N.  H.  low  that  an  infant's  undertaking  to  be- 

133.  come  bail  for  another  is  void.    Yet  it 

^  Such  contracts  have  been  consid-  is  lately  held  that  his  indorsement  upon 

ered  where  the  minor  son  of  a  deceased  a  writ  to  become  bail  for  the  defendant 

father  undertook  to  pay  his   father's  is  voidable  only.    Reed  v.  Lane,  61  Vt. 

debt  by  entering  into  the  creditor's  ser-  481. 

vice ;  an  undertaking  not  wholly  with-  ^  Chandler  v.  McKinney,  6  Mich, 
out  honor,  from  a  family  point  of  view,  217  ;  Cronise  v.  Clark,  4  Md.  Ch.  403. 
and  yet  apt  to  be  oppressive  on  the  See  Colcock  v.  Ferguson,  3  Desaus.  482. 
other  side,  and  properly  disapproved  ^  Maples  v.  Wightman,  4  Conn.  376 ; 
judicially  even  under  mitigating  drcum-  Curtin  v,  Patton,  11  S.  &  R.  305 ;  Night- 
stances.  InDnb^v.Beaudry,  150  Mass.  ingale  v.  Withington,  15  Mass.  272. 
448.  such  a  contract  was  fully  executed  An  assignment  by  way  of  equitable 
during  minority,  but  the  court  allowed  mortgage  to  secure  an  infant  who  be- 
the  minor  to  repudiate  on  reaching  full  comes  surety  becomes  inoperative 
age  and  recover.  In  ancient  times,  as  the  when  the  condition  of  the  bond  is  per- 
court  remarked,  this  contract  would  formed.  23  W.  Va.  100. 
have  been  pronohnced  absolutely  void.  ^  Fridge  v.  State,  3  6iU  &  Jobna. 

a  Bloomingdale    v.  Chittenden,    74  115. 

Mich.  698;    Robinson    v.  Coulter,  90  *  Bradley  v.  Pratt,  23  Vt.  378. 
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infant's  release  of  his  legacy  or  distributive  share  is  held  to  be 
void  in  Tennessee.^  In  such  cases  an  infant  is  called  upon  to 
become  the  party  to  some  undertaking  substantially  for  the  bene- 
fit of  another,  and  not  for  his  own  profit  His  indorsement  or 
guaranty  exposes  him  to  a  dangerous  liability,  and  such  acts 
are  held  void.^  The  construction  of  a  local  statute  will  in  some 
cases  determine  that  an  instrument  is  void,  not  voidable.^  An 
infant's  stock  speculations  on  margin  have  been  declared  in  the 
nature  of  a  wager  contract  and  void.*  And  an  assignment  by 
the  infant  in  trust  for  the  benefit  of  creditors  is  held  in  New 
York  void  and  not  voidable.* 

Now  it  is  admitted  that  the  decisions  are  frequently  contra- 
dictory and  uncertain ;  yet  these  cases  of  void  contracts  almost 
invariably  proceed  upon  the  doctrine  that  the  infant's  act  was 
positively  prejudicial  to  his  interest ;  and  certainly,  if  any  con- 
tract can  be  so  pronounced  on  mere  inspection,  it  is  a  contract 
whereby  an  infant  becomes  bound  upon  another's  debt  or  dis- 
ability. The  technical  form  of  the  transaction  is  of  less  importance. 
There  are  many  cases  where  an  infant's  bonds,  mortgages,  and 
promissory  notes  have  been  held  not  void,  but  under  the  cir- 
cumstances of  the  case  voidable  only ;  as  where  given  in  ordi- 
nary transactions  which  may  possibly  prove  beneficial  with 
relation  to  the  minor's  property.®  And  reference  to  the  latter 
cases  will  show  that  the  modern  rule  is  broadly  announced  in 
many  States,  that  an  infant's  promissory  note,  his  statutory 
recognizance,  and  his  mortgage,  whether  of  real  estate  or  chattels, 
are  all  voidable,  rather  than  void  in  general.^    Even  an  infant's 

^  Langford  v.  Frev,  8  Hnmph.  443.  penter,  17  Wend.  419 ;  Monumental, 

^  Margrott,  Ex  partet  [1891]  I  Q.  B.  &c.  Association  v.  Herman,  33  Md.  128 ; 

413 ;  and  this,  however  yalnable  be  the  Dubose  v,  Wheddon,  4  M'Cord,  221 ; 

consideration.    lb.  Little  v.   Duncan,    9    Rich.    55.    See 

«  Hoyt  V.  Swar,  53  111.  134.  Adams  v.  Ross,  1  Vroom  (N.  J.),  505; 

*  Ruchizky  v.  De  Haven,  97  Fenn.  Kempson  v.  Ashall,  L.  R.  10  Ch.  15; 

St.  202.  Qarin  v.  Burton,  8  Ind.  69.    But  see 

^  Yates  r.  Lyon,  61  Barb.  205.  M'Minn  v.  Richmond,  6  Yerg  9 ;  Beeler 

0  State  V.  Plaisted,  43  N.  H.  413;  v.  Young,  1  Bibb,  519. 

Richardson    v.    Borigbt,    9    Vt.   368;         7  gee   e.  g.  GoodseU   v.    Myers,  3 

Palmer  v.  Miller,  25  Barb.  399 ;  Reed  Wend.  479 ;  Reed  n.  Batchelder,  1  Met 

V.  Batchelder,  1  Met.  559;  Patchkin  v,  559;  Fatchkin  v.  Cromack,  13  Vt.  330; 

Cromack,  13  Vt.  330 ;  Conroe  v.  Bird-  State  v.  Plaisted,  43  N.  H.  413,  and  cases 

sail,  1  Johns.  Cas.  127;  Everson  v.  Car-  cited;  Palmer  v.  Miller,  25  Barb.  399; 
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contract  as  surety  or  indorser  has  lately  been  pronounced  void- 
able and  not  void  in  numerous  instances.^  This  we  conceive  to 
be  the  reasonable  view  of  the  subject ;  the  rule  of  voidable, 
rather  than  void,  applying  wherever  the  transaction  was  not 
from  its  very  nature  such  as  could  be  pronounced  prejudicial  to 
the  infant's  interest,  but  might  under  some  conditions  be  in  a 
sense  for  his  personal  benefit 

§  405.  Same  Subject ;  Deeds,  &o.  Rule  of  Zonoh  ▼.  Panons. 
—  It  is  true,  however,  that  the  decisions  are  not  invariably 
placed  by  the  court  upon  such  a  ground.  The  rule  of  Perkins, 
which  was  adopted  by  the  Court  of  King's  Bench  in  the  cele* 
brated  case  of  Z(mch  v.  Parsons,  is  that  all  deeds  of  an  infiant 
which  do  not  take  efifect  by  delivery  of  his  hand  are  merely 
void,  and  all  such  as  do  take  effect  by  delivery  of  his  hand  are 
voidable.  For  in  the  one  case  an  interest  is  conveyed,  in  an* 
other  a  mere  power.'  This  case  has  come  down  as  authority  for 
all  future  times ;  and  the  rule  has  frequently  been  cited  with 
approval,  in  support  of  mortgages,  bonds,  and  deeds  being  as 
voidable  only,  in  contrast  with  deeds  delegating  a  mere  power 
to  sell  or  encumber,  which  are  void.  But  we  question  the  pro- 
priety of  its  modem  application  as  a  principle,  however  useful 
in  describing  an  incident  So  manual  delivery,  it  was  said, 
must  accompany  the  sale  of  an  infant's  personal  property  in 
order  to  render  it  valid.^  The  real  reason  of  such  a  rule  might 
have  been  that  solemn  instruments  and  transactions  of  grave 
importance  ought  not  to  be  lightly  entered  upon,  or  be  made 

Mustard  v.  Wohlford,  15  Gratt.  329.  See,  as  to  assignee  of  an  infant's  moit- 

Whether  an  infant's  own  statntoiy recog-  gage,  20  Neb.  1 85. 
nizance  in  a  criminal  proceeding  may         ^  Owen  v.  Long,  112  Mass.    403; 

not  be  more  than  voidable,  t.  «.  binding,  Hardj  v.  Waters,  SB  Me.  450 ;  Hanier 

see  next  chapter;  State  v.  Weather-  v.  Dipple,  31  Ohio  St.  72;  Fetrow  o. 

wax,  12  Kan.  463;  Losey  v.  Bond,  94  Wiseman,   40  Ind.    148;   Williams  v. 

Ind.  67 ;  21  Neb.  559 ;  Catlin  v.  Had-  Harrison,  11  S.  C.  412.    And  see  Reed. 

dox,  49  Conn.  492 ;  Hoyt  v,  Wilkinson,  o.  Lane,  61  Vt.  481. 
57  Vt.  404.    No  recovery  can  be  had        ^  Perkins,  §   12 ;  Zonch  v.  PkiBonSp 

on  a  note  given  by  an  infant  for  what  3  Burr.  1804 ;  Bool  «.  Mis,  17  Wend, 

he  does  not  need,— f.  g,  a  buggy  or  131;  2  Kent,  Com.  236,  237,  a.;  State 

horse, — even  by  a  ftona^tfe  holder;  the  o.  Flaisted,  43  N.  H.  413;  Conzoe  o. 

nsnal  protection  of  a  negotiable  instni-  Birdsall,  1  Johns.  Cas.  127 ;  81  Tez. 

ment  taken  when  not  overdue  will  not  644 ;  136  Penn.  St.  568. 
avaiL    Howardv.Simpkins,  70Qa.822.        *  Fonda  v.  Van  Home,  15  Wend. 

681. 
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effective  in  future ;  but  it  is  clear  that  ere  the  present  day  much 
of  the  ancient  veneration  for  parchment  deeds  under  seal  has 
disappeared,  while  the  tendency  is  to  place  real  and  personal 
estate  transactions  on  much  the  same  footing,  distinguishing 
rather  by  the  value  than  the  nature  of  the  property  and  by  the 
consideration  involved.  We  admit,  however,  that  the  common 
law  draws  a  strong  line  of  demarcation  between  real  and  per- 
sonal property ;  so  that  title  transfer  of  the  former  kind  requires 
far  more  positive  formality  than  that  of  the  latter. 

Now  to  continue.  It  is  held  that  an  infant  may  make  a  void- 
able purchase  and  take  a  voidable  conveyance  of  land ;  ^  for,  says 
Lord  Coke,  striking  the  legal  principle  with  wonderful  clearness 
for  that  day,  "  it  is  intended  for  his  benefit,  and  at  his  full  age  he 
may  either  agree  thereunto  and  perfect  it,  or,  without  any  cause 
to  be  alleged,  waive  or  disagree  to  the  purchase."^  For  this 
reason,  rather  than  the  technical  one  just  referred  to,  it  may  be 
said  in  general  that  the  conveyance  of  land  by  a  minor  is  also 
voidable  and  not  void ;  ^  though  here  again  the  courts  have  been 
prone  to  cite  the  rule  of  Perkins.  But  the  decided  cases  usu- 
ally presume  that  a  valuable  consideration  has  passed  to  the 
infant,  or  at  least  that  there  is  nothing  prima  facie  prejudicial 
to  him.  Lord  Chancellor  Sugden,  in  1842,  in  Allen  v.  Allen,, 
took  occasion  to  review  Lord  Mansfield's  decision  in  Zorich  v. 


1  A  conrejance  of  land  may  be  made  v.  East/ 5  Terg.  41 ;  FhiUips  v.  Green, 

directly  to  an  infant.    15  Col.  236.  5  Monr.  344  ;  Eagle  Fire  Ins.  Co.  m 

>  Co.  Litt.  2  b ;  Met.  Contr.  40 ;  Bac  Lent,  6  Paige,  635  ;  AUen  v.  Poole,  54 

Abr.  Inf.  6;  Fergnson  v.  Bell,  17  Mo.  Miss.  323;   Illinois  Land  Co.  v.  Bon-. 

847.     And   see  Spencer  v.   Carr,  45  ner,  75  IlL  315  ;  Dixon  r.  Merritt,  21 

N.  Y.  406;  also  Hook  v.  Donaldson,  9  Minn.  196;  Davis  v.  Dudley,  70  Me. 

Lea,  56.    Where  a  deed  to  an  infant  236 ;  Wearer   v.  Carpenter,  42  Iowa, 

was  destroyed  by  the  father  before  it  343 ;  Schafter  v.  Lavretta,  57  Ala.  14 ; 

was  recorded,  and  a  new  deed  was  exe-  Nathans  v.  Arkwright,  66  Ga.  179 ;  83 

cnted  by  the  same  grantor  to  the  father,  Ind.  382;  60  Miss.  420;   64  Miss.   8  ;- 

it  was  held  that  the  destruction  of  the  Dawson   v.    Helmes,   30   Minn.    107 ; 

deed  did  not,  even  with  the  assent  of  Bingham  v.  Barley,  55  Tex.  281 ;  Bag* 

the  infant,  divest   his  title,  and  that  ley  v.  Fletcher,  44  Ark.  153 ;  Birch  r. 

equity  would  restore  him  to  his  former  Linton,  78  Va.  584 ;  Haynes  v.  Ben« 

position.    Brendle  v.  Herron,  88  N.  C.  nett,  53  Mich.  15.    And  so  as  to  infant 

883.  wife.    Scranton  v,  Stewart,  52  Ind.  68  ; 

*  Kendall   v.  Lawxencei   22   Pick.  93  Ind.  423.    Or  infant  husband.    Ban 

540;    Gillet  o.  Stanley,    1    Hill,  121 ;  ker  v.  Wilson,  4  Heisk.  268;  Youne  n 

Bool  V,  Mix,  17  Wend.  119 ;  Wheaton  NoxcrosB,  12  Mo.  549. 
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Parsons,  and  commended  it  as  sound  law  in  respect  that  a  deed 
which  takes  efifect  by  deliveiy,  and  is  executed  by  an  infant,  is 
voidable  only ;  though  he  intimated  that  his  own  decision  might 
equally  well  be  referred  to  the  benefit  arising  to  the  infant  from 
the  deed ;  which,  indeed,  was  one  of  the  grounds  on  which  Lord 
Mansfield  had  decided  that  celebrated  case.^  And  to  confirm 
our  former  distinction  as  the  crucial  one,  it  is  held  that  an 
infant's  conveyance  of  land  by  way  of  gift  or  without  considera- 
tion or  upon  mere  nominal  consideration  is  absolutely  void, 
because  obviously  prejudicial  to  his  interests.^ 

So  leases  to  infants  are  not  absolutely  void;  but  voidable 
only.^  And  an  exchange  of  property  made  by  an  infant  is 
voidable.^  And  it  is  held  that  the  infant's  bond  for  title  to 
real  estate  or  his  parol  contract  to  convey  is  voidable  and  not 
void.^  Also  that  his  contract  for  the  purchase  of  land  is  void* 
able.®  A  minor^s  tenancy  by  lease  or  otherwise  is  usually 
voidable  by  him.^ 

§  406.  Sama  Subjeot ;  Letters  of  Attorney ;  Cognovits,  fta  — 
So  a  power  of  attorney  to  authorize  another  to  receive  seisin  of 
land  for  an  infant,  in  order  to  complete  his  title  to  an  estate 
conveyed  to  him  by  feoffment,  is  voidable  only;  it  being  an 
authority  to  do  an  act  for  his  probable  benefit.^ 

But  letters  of  attorney  from  an  infant  conveying  no  present 
interest  are  held  to  be  absolutely  null.  This  point  was  dis- 
cussed in  Zouch  v.  Parsons^  and  on  the  distinction  of  Perkins' 
rule,  it  was  maintained  that  writings  "  which  take  effect "  can- 
not  include  letters  of  attorney,  or  deeds  which  delegate  a  mere 
power  and  convey  no  interest.  Whatever  might  be  thought  of 
this  explanation,  the  oonclusion  follows :  **  that  powers  of  attor- 

1  AUen  V.  AUen,  8  Dm.  &  War.  340.        «  Ca  Litt.  51  h;  WiUiams  t\  Brown, 

8ee  Co.  Litt.  51  &,  n.  by  Ebrgrave.  34  Me.  594. 

^  Swafford  &.  Feigtuon,  3  Lea,  292;        *  Weaver  v.  Jones,  84   Ala.   420; 

Robinson  v.  Coulter,  90  Tenn.  705.  Cf .  Yeager  v,  Knigbt,  60  Miss.  730. 
Slaughter  v.  CnnniDgham,  24  Ala.  260.        *  McCazty  o.   Woodstock   Co.,   92 

As  to  an  infant's  deed  for  necessaries,  Ala.  463. 
see  c.  3.  7  Valentine  v.  Canali,  24  Q.  B.  D.  166. 

*  Zoncb  v.  Parsons,  3  Burr.  1806;        >  Met.  Contr.  41;  1  Roll  Abr.  730; 

Hudson  17.  Jones,  3  Mod.  310;  Taylor,  Zouch  o.  P^nons,  s^pm. 
Landlord  &  Tenant,  and  cases  cited; 
Qrifflth  V,  Schwenderman,  27  Mo.  412. 
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ney  are  an  exception  to  the  general  rule,  that  the  deeds  of  in- 
fants are  only  voidable ;  and  a  power  to  receive  seisin  is  an 
exception  to  that  The  end  of  the  privilege  is  to  protect  in- 
fants ;  and  to  that  object  all  the  rules  and  their  exceptions  must 
be  directed."^  And  the  English  courts  have  uniformly  held 
the  infant's  warrant  of  attorney  void,  even  though  executed 
jointly  with  others.^  In  this  country  there  are  decisions  in 
some  States  to  the  same  effect;^  in  others,  again,  the  rule  is 
deemed  somewhat  doubtful* 

An  infant's  power  of  attorney  to  another  to  sell  his  lands  is 
deemed  so  manifestly  unbeneficial  on  the  face  of  it  as  to  be 
void,  and  a  sale  made  under  such  a  power  does  not  confer  even 
an  inchoate  title.^  But  a  power  of  attorney  from  an  infant  to 
sell  a  note  is  lately  held  voidable,  not  void,  in  California.^  In 
Massachusetts  an  instrument  of  assignment,  not  under  seal, 
which  appoints  the  assignee  attorney  to  receive  the  fund  to  his 
own  use,  is  not  voidJ  And  in  Maine  the  act  of  an  infant  in 
transferring  a  negotiable  note,  though  his  name  be  written  by 
another  under  parol  authority,  is  voidable  only.®  The  good 
sense  of  the  rule  seems  to  be,  as  an  American  writer  observes, 
that  an  authority  delegated  by  an  infant  for  a  purpose  which 
may  be  beneficial  to  him,  or  which  the  court  cannot  pronounce 
to  be  to  his  prejudice,  should  be  considered  as  rendering  the 
contract  made,  or  act  done  by  virtue  of  it,  as  voidable  only,  in 
the  same  manner  as  his  personal  acts  and  contracts  are  consid* 
ered.®    And,  we  may  add,  the  English  and  most  of  the  Araeri- 

1  Per  Lord  Mansfield,  in  Zooch  v.  See  Wliitney  v.  Dntch,  14  Mass.  457 ; 

Parsons,  3  Bnrr.  1804.    And  see  Cum-  Met  Contr.  41 ;  Cammings  v.  FoweU, 

mings  V.  PoweU,  8  Tex.  88.  8  Tex.  88 ;  1  Am.  Lead.  Cas.  4th  ed. 

3  Sannderson  v.  Man,  1  H.  Bl.  76 ;  242  et  seq. 

Ashlin  V.  Langton,  4  Moore  &  8.  719,  ^  Fhilpot  v.  Bingham,  S5  Ala.  435. 

and  cases  cited.  Cf.  Weaver  v.  Carpenter,  42  Iowa,  343 ; 

•  Lawrence  v.  M'Arter,  10  Ohio,3Z;  Armitage  ».  Widoe,36  Mich.  124. 

Waples  V.   Hastings,  3  Harring.  403 ;  ^  Hastings  v,  DoUarhide,   24    Cal. 

Bennett  v.  Davis,  6  Cow.  398 ;  Semple  195. 

V.  Morrison,  7  Monr.  298 ;  Pyle  r.  Cra-  ^  McCarty  v.  Mnrray,  3  Gray.  578. 

vens,  4  Litt.   17;   Knox  v,  Plack,  22  And  see  Kingman  v. Perkins,  105  Mass. 

Penn.  St.  837;  Wainwright  v.  Wilkin-  111. 

SOD,  62  Md.  146.  "  Hardy  v.  Waters,  38  Me.  450. 

«  Pickler  v.  State,  18  Ind.  266.    But  >  Met.  Contr.  42.    And  see  Powell 

see  Tmeblood  i;.  Traeblood,  8  Ind.  195.  v.  Gott,  13  Mo.  458. 
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can  decisions  do  not  seem  to  carry  the  rule  beyond  cases  of 
the  technical  "  warrant  of  attorney,"  to  appear  in  court  and  bind 
the  infant,  as  in  confessing  judgment,  except  it  be  with  refer- 
ence to  an  infant's  land,  which  power  stands  also  upon  a  strong 
footing  of  objection.  What  we  call  "  powers  of  attorney  "  are 
less  likely  than  the  wan'ant  of  attorney  to  be  to  the  infant's 
prejudice;  though  we  may  well  assume  that  whatever  an 
infant  cannot  do  he  cannot  authorize  another  to  do  for  him,  so 
as  to  make  the  transaction  more  binding. 

An  infant  cannot  bind  himself  by  cognovit.  "  We  come  to 
this  conclusion,"  said  Lord  Abinger,  "  on  three  grounds,  each  of 
which  is  fatal  to  the  validity  of  the  cognovit  First,  it  is  bad 
because  it  falls  within  the  principle  which  prevents  an  infant 
from  appointing  and  appearing  in  court  by  attorney ;  he  can 
appear  by  guardian  only.  Secondly,  by  this  means  the  minor 
is  made  to  state  an  account,  which  the  law  will  not  allow  him 
to  do,  so  as  to  bind  himself;  if  an  action  be  brought  against 
him,  the  jury  are  to  determine  the  reasonableness  of  the  demand 
made.  Thirdly,  the  general  principle  of  law  is,  that  a  minor  is  not 
to  be  allowed  to  do  anything  to  prejudice  himself  or  his  rights."  * 

§  407.  Same  Subject;  MtscellaneooB  Acts  and  Contracts 
Voidable  and  not  Void.  —  An  infant  may  in  some  States  avoid 
his  usurious  contracts,  and  recover  the  money  so  lent  under  the 
count  for  money  had  and  received.^  But  the  policy  of  usury  is 
becoming  abandoned  in  many  parts  of  the  country. 

An  infant  may  avoid  his  release  of  damages  for  an  injury  or 
an  award  upon  a  submission  entered  into  by  him.  But  if,  upon 
trial,  the  jury  shall  find  such  damages  to  have  been  satisfied  by  an 
adequate  compensation,  the  infant  shall  recover  nominal  damages 
only.^  The  rule  is  general  that  an  infant  is  not  bound  by  his 
agreement  to  refer  a  dispute  to  arbitration ;  nor  by  an  award, 
even  in  his  own  favor ;  though  this  is  usually  voidable  only.* 

1  Oliver  v.  Woodro£Fe,  4  M.  &  W.  nnder  the  local  statute,  to  a  legal  lia- 

653  (1839).    But  the  second  of  these  bility  topaj,  cannot  attach  against  an 

grounds  is  not  now  tenable.    See  Wil-  infant's  land.    47  N.  J.  L.  340. 
liams  V.  Moor,  11  M.  &  W.  256.  ^  Watson  on  Awards,  eh.  3,  §  1 ; 

^  Millard  v.  Hewlett,  19  Wend.  301 .  Smith,  Ck)ntr.  280 ;  Britton  v. Williams,  6 

*  Baker  v.  Lovett,  6  Mass.  78.    A  Munf.453;  Bamabyv.  Bamabjr,  1  Pick, 

mechanic's   lien,  where  incident  only  221.    See  Guardian  and  Ward,  9vpra, 
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Among  the  acts  of  the  infants  which  are  in  the  later  cases 
regarded  as  voidable  and  not  void  (nor  of  course  binding)  are 
the  following:  His  appeal  from  a  justice's  decision.^  Judgments 
against  him.*  His  covenant  to  carry  and  deliver  money.®  His 
chattel  mortgage.*  His  agreement  to  convey.®  His  written  obli- 
gation for  the  rent  of  land.^  His  agreement  with  others  for  the 
compensation  of  counsel  retained  in  a  lawsuit  for  their  common 
benefit^  His  executory  contracts  generally.®  And,  in  short,  his 
deeds  and  instruments  under  seal,  with  perhaps  the  exception  of 
powers  of  attorney ;  though  it  is  otherwise,  perhaps,  if  the  instru- 
ment should  manifestly  appear  on  the  face  of  it  to  be  fraudulent 
or  otherwise  to  the  prejudice  of  the  infant ;  "  and  this,"  says  Judge 
Story,  "  upon  the  nature  and  solemnity,  as  well  as  the  operation 
of  the  instrument"  ®  In  Massachusetts  a  contract  of  charter  to 
an  infant,  though  by  parol,  is  voidable  and  not  void.^^  So,  too,  an 
infant's  promise  to  pay  money  borrowed  on  joint  account  with 
another.^  And  in  various  instances  a  family  arrangement  as  to 
settlement  of  an  estate  in  which  the  minor  is  interested.^*  So  is 
an  infant's  marriage  settlement  voidable  in  general.^    In  so 

1  Bobbins  v.  Cutler,  6  Fost.  173.  ^  Dillon  v.  Bowles,  77  Mo.  603.    So 

^  Trapnall  v.  State  Bank,  18  Ark.  as  to  an  infant's  contract  creating  an 
53;  Kemp  v.  Cook,  18  Md.  130;  Bickel  easement  in  his  land.  McCarthy  v. 
V,  Erskine,  43  Iowa,  213 ;  Wheeler  v.  Nicrosi,  72  Ala.  332.  So  as  to  an  in- 
Ahrenbeak,  54  Tex.  535 ;  Walkenhorst  fant's  agreement  to  accept  a  considera- 
V.  Lewis,  24  Kan.  420;  England  v.  tion  in  lieu  of  dower.  Drew  r.  Drew, 
Gamer,  90  N.  C.  197  ;  21  Neb.  680 ;  97  40  N.  J.  £q.  458.  And  as  to  his  assign- 
N.  C.  21.  Thus  a  judgment  of  parti-  ment  of  wages,  where  no  parental  right 
tion  is  voidable  as  against  minors  who  intervened,  see  O'Neil  v,  Chicago  R., 
were  not  duly  represented.  94  N.  C.  33  Minn.  489. 
732 ;  Montgomery  v.  Carlton,  56  Tex.  ^  But  see  next  c. 
861.  But  the  judgment  is  not  to  be  »  Per  Story,  J.,  Tucker  v.  More- 
impeached  in  a  collateral  suit.  lb.  land,  10  Pet.  71 ;  2  Kent.  Com.  236, 
See  c.  6,  post,  Hth  ed.,  n.,  and  cases  cited.    And  see 

»  West  w.  Penny,  16  Ala.  186.  Regina  v.  Lord,  12  Q.  B.  757. 

«  Miller  v.  Smith,  26  Minn.   248;  »  Thompson  v.  Hamilton,  12  Pick. 

Corey  v.  Burton,  32  Mich.  30 ;  49  N.  Y.  425. 

Super.   34;  25  Fla.  185.     But  sembU  n  Kennedy  i;.  Doyle,  10  Allen,  161. 

void  under  some  circumstances,  and  at  So,  too,  a  purported  gift  to  an  infant 

all  events  unenforceable  against  him  of   a  contract  of  purchase    involving 

during  his  minority.    Barney  v.  Rut-  pecuniary    obligation.      Armitage    v, 

ledge  (1895),  Mich.  Widoe,  36  Mich.  124. 

6  CarreU  v.  Potter,  23  Mich.  377.  "  Turpin  v.  Turpin.  16  Ohio  St.  270 ; 

«  Flexner    w.    Dickerson,    72    Ala.  Jones  r.  Jones,  46  Iowa,  466. 

818.  M  §  399. 
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many  cases  of  the  character  discussed  iii  this  chapter  is  the 
infant  before  or  at  majority  presented  as  seeking  and  being  per- 
mitted to  set  aside  the  transaction,  that  the  voidable  rather  than 
void  nature  of  the  transaction  is  assumed,  rather  than  asserted, 
and  the  decision  is  more  to  the  point  that,  void  or  voidable,  it 
does  not  under  the  circumstances  bind  him.^ 

It  has  been  repeatedly  decided  in  England  that  where  an 
infant  becomes  the  holder  of  shares  by  his  own  contract  and 
subscription  he  is  prima  facie  liable  to  pay  calls  or  assessments; 
but  he  may  repudiate  that  contract  and  subscription ;  and  if  he 
does  so  while  an  infant,  although  he  may  on  airiving  at  full  age 
affirm  his  repudiation,  or  receive  the  profits,  it  is  for  those  who 
insist  on  this  liability  to  make  out  the  facts.^  A  minor's  con- 
tract for  stock  is  doubtless  voidable  at  least  in  this  country,*  or 
if  purely  speculative  and  prejudicial  to  him  may  be  even  void,* 
but  in  general  his  assignment  of  stock  which  he  holds  is  void- 
able only.* 

An  absolute  gift  of  articles  of  personal  property  made  by  an 
infant  can  be  revoked  or  avoided  by  him.^  So  may  his  sale  of 
personal  property/  So  may  his  assignment*^  And  the  executed 
contract  of  an  infant  follows  the  same  rule  as  an  executory  one ; 
he  may  rescind  the  one  as  well  as  the  other ;  the  more  so,  where 
the  other  party  can  be  put  substantially  in  statu  qtu>,^  But  if 
before  rescission  the  adult  make  a  honajide  sale  of  propeity  pur- 
chased of  the  minor,  trover  will  not  lie  against  him.^^  And  it  is 
held,  on  the  ground  of  an  executed  agency,  that  money  belong- 


1  See  e.  g,,  DuM   v.  Beandiy,   150         *  Smith  w.  Bailroad.  91  Tenn.  221. 
Mass.  448 ;  12  Q.  B.  759.  «  Person  v.  Chase,  37  Vt.  647  ;  Ox- 

»  Smith,  Contr.  285 ;  Newry  ft  Ennis-  ley  ».  TVron,  25  Iowa,  95.    So,  too,  hia 

kiUen  R.  R.  Co.  o.  Coombe,  3  Exch.  deed  of  ^ft  to  a  trastee.    Slan^i^hter  r. 

565 ;  London  &  Northwestern  R,  R.  Co.  Cunningham,  24  Ala.  260.  Qii.,  whether 

V.  M'Michael,  5  Exch.  114.    See,  as  to  not  rather  Toid.    §  403. 
the  liability  of  a  stock-jobber  in  such         ▼  Towle  v.  Dresser,  73  Me.  2.'52. 
cases,  Brown  v.  Black,  L.R.  8  Ch.  939;         »  City  Savings  Bank  v.  Whittle,  63 

Merry  v.  NickaUs,  L.  R  7  Ch.  733.  And  N.  H.  587. 
see  [1894]  3  Ch.  589.  »  HiU  v.  Anderson,  5  S.  A  M.  216 ; 

•  Indianapolis  Chair  Co.  ».  Wilcox,  Robinson  v.  Weeks,  56  Me.  102.    See 
59  Ind.  429.  94  N.  C.  355. 

*  Ruchizky  u.  De  Haven.  97  Penn.        w  Carr  v.  Clough,  6  Fost.  280;  Riley 
St.  202.     Cf.  Crummey  ».  Mills,  40  r.  MaUory,  33  Conn.  201. 

Hun,  370. 
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ing  to  an  infant  soldier  and  received  from  him  by  his  brother, 
with  authority  to  use  it  for  the  support  of  their  needy  parents, 
and  so  used  by  the  brother,  cannot  be  recovered  by  the  infant 
upon  reaching  majority.^  But,  in  general,  an  infant  soldief s 
gift  of  his  bounty  and  pay,  even  to  his  own  father,  is  treated  as 
voidable  and  revocable,* 

§  408.  Infant's  Trading  and  PartnezBhip  Contraots.  —  The 
rule  is  a  general  one  that  an  infant  cannot  trade,  and  conse- 
quently cannot  bind  himself  by  any  contract  having  relation  to 
trade.  "We  know,  by  constant  experience,"  says  Mr.  Smith, 
"  that  infants  do,  in  fact,  trade,  and  trade  sometimes  very  exten- 
sively. However,  there  exists  a  conclusive  presumption  of  law 
that  no  infant  under  the  age  of  twenty-one  has  discretion  enough 
for  that  purpose/' •  In  Dilk  v.  KeigUey,  the  infant  was  a 
glazier,  and  the  person  who  sued  him  sought  to  make  out  that 
the  goods  furnished  were  in  the  nature  of  necessaries,  to  enable 
the  infant  to  earn  a  livelihood ;  but  this  plea  did  not  avail.^  And 
an  infant,  rescinding  a  trading  contract  with  another,  was  al- 
lowed to  recover  back,  in  an  action  for  money  had  and  received, 
a  sum  which  he  had  paid  towards  the  purchase  of  a  share  in  the 
defendant's  trade,  if  without  consideration  and  he  had  actually 
derived  no  benefit  or  profit  from  the  business.^  So,  too,  as  an 
infant  cannot  trade,  he  cannot  become  a  bankrupt,  and  a  fiat 
against  him  is  void.^ 

Yet,  even  in  trading  contracts,  it  must  not  be  forgotten  that 
the  current  of  modem  decisions  is  to  make  the  transactions  of 
an  infant  voidable  and  not  void.  The  English  case  of  Goode  v. 
Harrison  is  exactly  in  point ;  where  a  person  was  held  liable 
for  goods  supplied  him  as  one  of  a  partnership,  on  the  ground 
that  the  contract  was  voidable,  not  void,  and  that  the  infant 
on  becoming  of  age  had  substantially  ratified  his  former  act 

»  Welch  V.  Welch,  103  Maaa.  562.        Holmes  v.  Blogg,  8  Taunt.  508.    See 

*  Holt  r.'Holt,  59  Me.  464;  mpray    next  chapter. 

I  262.  *  Smith,  Contr.  282,  and  casea  cited ; 

8  Smith.  Contr.  278.    See  WhywaU  Belton  v.  Hodges,  9  Bing.  365 ;  Rex  v. 

V.  Champion,  2  Stra.  1083;    Dilk  r.  Wilson,  6  Q.  B.  D.  28 ;  18  Ch.  D.  109. 

Keighley,  2  Esp.  480.  And  see  Winchester  v.   Thayer,   129 

*  Dilk  ».  Keighley,  2  Esp.  480.  Mass.  129. 

*  Corpe  V,  Overton,  10  Bing.  252; 
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"  It  is  clear,"  says  Justice  Bayley,  "  that  an  infant  may  be  in 
partnership.  It  is  true  that  he  is  not  liable  for  contracts  entered 
into  during  his  infancy ;  but  still  he  may  be  a  partner.  If  he 
is,  in  point  of  fact,  a  partner  during  his  infancy,  he  may,  when 
he  comes  of  age,  elect  whether  he  will  continue  that  partnership 
or  not.  If  he  continue  the  partnership,  he  will  then  be  liable 
as  a  partner."  ^  Nor  is  another  principle  to  be  lost  sight  of 
in  trading  contracts;  namely,  that  fraudulent  representations 
and  acts,  though  made  by  an  infant,  may  sometimes  make  his 
contract  binding  upon  him,  or  at  least  afiford  a  means  of 
holding  him  answerable  for  the  transaction;  but  of  this 
hereafter. 

In  this  country  it  is  likewise  admitted  that,  in  point  of  fact, 
infants  do  sometimes  trade  ;^  but  that,  nevertheless^  their  trad- 
ing contracts  do  not  absolutely  bind  them,  being  voidable  at 
their  option  and  not  absolutely  void.^  Aside  from  his  affirma- 
tion on  reaching  majority,  however,  an  infant  partner  is  not 
liable  individually  for  the  firm  debts  beyond  what  he  put  into 
the  business.^  An  infants  partnership  agreement,  too,  is  not 
void,  but  voidable.^  An  infant  may  become  a  general  partner  in 
a  limited  partnership ;  and  in  such  a  case  an  adult  special  partner 
cannot  set  up  the  plea  of  such  infancy  in  disclaimer  of  his  own 
liability.^  Nor,  as  it  would  appear,  can  any  adult  partner  with 
an  infant  shield  himself  by  any  such  plea  from  the  firm's  engage- 
ments ;  but  the  true  situation  is  rather  that  the  minor  may  set 
up  his  own  infancy,  to  release  himself  from  liability  on  contracts 
of  purchase  whereby  assets  have  been  obtained,  and  thus 
throw  the  whole  liability  upon  the  adult  members  of  the  firm ; 

1  5  B.  &  Aid.  147.    See  Smith,  Contr.  ceedings  in  eqnitj,  and  in  such  biU  the 

283.  infant  is  not  liable  for  costs.    Ih, 

s  Whitney  v.  Dntch,  U  Mass.  457  ;  *  Jaques  v.  Sax,  39  Iowa,  367 ;  Dnn- 

Honston    v.    Cooper,    Penning.    865 ;  ton  v.  Brown,  81  Mich.  182.    That  the 

Kitchen  v.  Lee,  11  Paige,  107  ;  BeUer  minor  had  an  interest  in  profits,  bnt  had 

V.  Marchant,  30  Iowa,  350.    An  infant  not  pnt  in  capital,  does  not  operate  to 

partner  sned  for  goods  sold  the  firm  discharge  him  from  liability.    Jaqnesv. 

may  plead  infancy.    35  Minn.  488.  Sax,  39  Iowa,  367.     See,  as  to  pleadings, 

'  Mason  p.  Wright,   13  Met.  306;  Eine  o.  Barbour,  70  Ind.  35. 

Kinnen  v.  Maxwell,  66  N.  C  45.  <  Continental  Bank  v.  Sttaoss,  137 

*  Bush  V.  Linthicum,   59  Md.  344.  N.  Y.  148. 
But  the  firm  may  be  dissolved  by  pro- 
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at  the  same  time  that  the  law  presumes  his  liability  in  the  con- 
cern and  treats  him  as  responsible  until  his  plea  of  infancy  is 
asserted.^  In  such  arrangements,  however,  while  the  infant  is 
protected,  on  the  one  hand,  he  is  not  on  the  other  permitted  to 
derive  undue  advantages  from  his  disability.  Thus,  it  is  held  that 
one  engaged  in  trade  cannot  by  his  own  act  make  children  of 
tender  years  his  partnei*s  in  business ;  though  he  may,  if  indebted 
to  them,  prefer  them  in  assigning  for  the  benefit  of  his  creditors, 
wherever  the  law  permits  of  a  preference.^  Again,  an  infant 
partner  is  not  bound  by  an  assignment  of  partnership  assets 
executed  by  his  adult  co-partner.^  A  note  given  by  the  firm, 
or  a  contract  to  purchase  cannot  be  enforced  against  the  minor 
partner  when  he  pleads  infancy,  whether  the  firm  has  been 
already  dissolved  or  not.*  He  may  by  his  assertion  break  up 
the  partnership.  But  as  to  firm  assets  obtained  by  any  such 
firm  contract,  these  should  in  justice  be  devoted  to  satisfying 
the  liabilities  incurred  in  procuring  them,  and  the  infant  is  not 
allowed  to  retain  the  partnership  property  nor  to  assert  title  to 
any  portion  of  it,  until  the  firm  creditors  are  satisfied ;  ^  he  is 
thus  likely  to  lose  what  he  has  put  into  the  concern,  if  the  firm 
prove  insolvent,  at  the  same  time  that  he  is  not  individually 
liable.  On  reaching  majority  an  infant  may  by  his  acts  keep 
an  undissolved  partnership  continuing,  and  by  his  own  acts  and 
conduct  commit  himself  fully  to  outstanding  obligations.^  In 
South  Carolina  it  was  once  expressly  decided  that  a  person's 
express  or  implied  ratification  of  the  partnership  upon  reaching 
majority  made  him  liable  for  a  debt  of  the  firm  contracted 
during  his  infancy,  although  he  was  ignorant  of  the  existence  of 
the  debt  at  the  time  of  such  ratification,  and  had,  on  being 
informed  of  it,  refused  to  pay  for  it^  For  the  principle  thus 
indicated  is,  that  to  afl&rm  a  partnership  contract  on  reaching 
majority,  and  continuing  to  receive  its  benefits,  and  to  induce 
the  confidence  of  others,  is  to  affirm  it  with  its  usual  inseparable 

1  ContinentalBankr.  Stransa,  137N.         *  56  Hun,  475;   Neal  o.  Berry,  86 
Y.  148;  PeUetier  v.  Couture,  148  Mass.    Me.  193. 
269.  <  Pelletier  v.  Couture,  148  Mass.  209 ; 

>  Baer  v.  Rooks,  50  Fed.  898.  Bush  t*.  Linthicum,  supra. 

*  Foot  V,  Graham,  68  Miss.  529.  *  Salinas  v.  Bennett,  33  S.  C.  285. 

T  Miller  v.  Sims,  2  HiU  (S.  C),  479. 
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incidents.    Certainly,  the  infant  member  of  a  firm  should  not 
be  permitted  to  derive  undue  advantages  over  his  partner.^ 

§  409.  Void  and  Voidable  Acta  Contraated ;  When  may  Void- 
able Acta  be  affirmed  or  disaffirmed.  —  What,  then,  is  the  differ- 
ence between  the  void  and  the  voidable  contracts  of  an  infant  ? 
Simply  this :  that  the  void  contract  is  a  mere  nullity,  of  which 
any  one  can  take  advantage,  and  which  is,  in  legal  estimation, 
incapable  of  being  ratified ;  while  a  voidable  contract  becomes  at 
the  option  of  the  infant,  though  not  otherwise,  binding  upon 
himself  and  all  concerned  with  him.*  Acts  or  circumstances, 
then,  which  amount  to  a  legal  ratification,  serve  to  make  the 
voidable  contract  of  an  infant  completely  binding  and  perpetu- 
ally effectual ;  and  this  period  of  ratification  is  usually  to  be  re- 
ferred to  the  date  when  the  disability  of  infancy  ceases,  and  he 
becomes  of  full  age,  —  though  not  always.  What  amounts  to  a 
legal  ratification,  under  such  circumstances,  we  shall  show  in  a 
subsequent  chapter.  On  the  other  hand,  acts  or  circumstances 
which  at  the  proper  time  amount  to  disaffirmance  will  render  the 
infant's  voidable  contract  of  no  effect. 

An  infant's  voidable  conveyance  of  land,  which  is  a  solemn 
instrument,  and  perhaps  his  deeds  generally,  cannot  be  avoided 
or  confirmed  during  his  minority.^  But  as  to  many  other  trans^ 
actions  it  is  different,  particularly  where  the  contract  relates  to 
personal  property,  or  is  an  unexecuted  one,  to  perform  services,  for 
instance,  and  relates  to  the  miuor^s  person  ;  so  one  may  at  any 
time  during  minority  put  an  end  to  a  continuing  lease.*  And 
the  American  cases  seem  to  establi^h  clearly  the  doctrine  that  an 
infant's  sale  or  exchange  or  purchase  of  personal  property,  or  con- 
tract for  such  sale  or  exchange  or  purchase,  may  be  rescinded  by 

1  See  Kitchen  v,  Lee,  U  Paigd,  107;  Bool  v.  Mix,  17  Wend.  119;  Emmona 

Dunton  v.  Brown,  31  Mich.  182.    But  v.  Murray,  16  N.  H.  885;  Cummiogsv. 

see  Minock  v.  Shortridge,  21  Mich.  304,  Powell,  8  Tex.  80 ;  Sims  r.  £verhardt, 

where  an  infant  refused,  on  majority,  102  U.  8.  Supr.  300;  Philips  v.  Green, 

after  the  goods  had  been  disposed  of  3  A.  K.  Marsh.  7 ;  THlinghast  v.  Hoi- 

and  the  partnership  closed,  to  pay  the  brook,  7  R.  I.  230;  83  Ind.  382.    So 

partnership  note,  though  recognizing  the  his  chattel  mortgage  cannot  be  made 

late  partnership  in  some  other  respects,  binding  to  his  prejudice  by  any  act  of 

»  See   Met.   Contr.  41;    Story,  Eq.  affirmance  during  minority.    Corey  p. 

Juris.  §  241.  Burton,  32  Mich.  30. 

«  Zouch  V.  Parsons,  3  Burr.  1794;         *  Grogoiy  v.  Lee  (1896),  Conn. 
McCormie  v,  Leggett,  8  Jones,  425; 
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him  at  any  time  during  minority ;  and  when  the  transaction  is  thus 
avoided;  the  title  to  the  property  revests  in  the  infant.^  This 
distinction  appears  to  be  recognized  out  of  regard  to  the  infant's 
benefit ;  since  land  might  be  recovered  after  long  lapse  of  time 
upon  disturbing  the  possessor's  title,  while  personal  property 
would  often  be  utterly  lost  if  one  could  not  trace  out  and  recover 
it  until  he  became  of  age.  Furthermore  it  is  easier  thus  to  make 
restitution  to  the  other  party  and  place  things  in  statu  qtio.  To 
repudiate  one's  executed  contract  while  yet  an  infant,  so  as  to  gain 
an  unfair  advantage,  is  not  usually  permitted  ;2  but  the  court  re- 
quires his  decision  to  be  postponed  to  mature  age,  or  otherwise 
attempts  justice  by  requiring  such  restitution  as  he  is  able  to 
make.^  An  infant's  void  conveyance  he  may  have  set  aside  at 
any  time  during  infancy.^ 


CHAPTER  III. 


ACTS  BINDING  UPON  THE  INFANT. 

§  410.  General  Principle  of  Binding  Acts  and  Contracts.  —  We 
have  seen  that  the  general  acts  and  contracts  of  infants  are  either 
void  or  voidable,  and  that  the  tendency  at  this  day  is  to  treat 
them  as  voidable  only.  But  keeping  in  view  the  principle  that 
an  infant's  beneficial  interests  are  to  be  judicially  protected,  we 
shall  find  that  there  are  some  acts  and  contracts  which  he  ought 

1  Grace  v.  Hale,  2  Hnmpli.  27 ;  Ship-  apolis  Chair  Co.  v.  Wilcox,  59  Ind.  429. 

man  v.  HortOD,  17  Conn.  481 ;  Kitchen  So  his  contract  to  many,  or  to  perform 

V.  Lee,  11  Paige,  107;  Willis  r.  Twom-  labor  for  a  specified  time,  as  seen  iu 

bly,  13  Mass.  204;  Carr  v.  Clough,  6  chapters  3,  5,  post. 
Fost.  280;   Monumental  Building  As-         '^  Dunton  v.  Brown,  31  Mich.  182. 

sociation  i;.  Herman,  33  Md.  128;  Riley  And  see  §  408. 
t;.  Mallory,  33  Conn.  201 ;  Briggs  v.         *  See  c.  5. 

McCabe,  27  Ind.  327 ;  Hoyt  v.  Wilkin-         *  Swafford  r.  Ferguson,  3  Lea,  292. 

son,  57  Vt.  404 ;  McCarthy  v.  Henderson,  A  statute  provision  is  sometimes  found 

138  Mass.  310.    An  infant's  contract  for  as  to  disaffirmance  during  minority, 

purchasing  stock  may  be  avoided  or  go  Murphy  v.  Johnson,  45  Iowa,  57. 
unfulfilled  during   minority.     Indian- 
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to  be  able  for  bis  own  good  to  perform  and  make  ;  some  acts  and 
contracts  of  wbich  it  may  be  said  that  tlie  privilege  of  standing 
upon  a  clear  footing  is  worth  more  to  him  than  the  privilege  of 
repudiation.  Some  such  acts  and  contracts  there  are,  recognized  as 
exceptions  to  the  general  rule ;  these  are  neither  void  nor  voidable, 
but  are  obligatory  from  the  outset,  and  thus  neither  require 
nor  admit  of  ratification  on  the  infant's  part.^  Again,  there 
are  acts  and  contracts  which  public  policy  makes  obligatory. 

§  411.  ContraotB  for  KeceMaiiea  ;  "What  are  such  for  Infants  ? 
—  The  most  important  of  these  binding  contracts  are  those  for 
necessaries ;  which  in  fact  are  so  important  that  they  are  often 
mentioned  as  the  only  exception  to  the  rule  of  void  and  voidable 
contracts.  The  general  signification  of  the  word  "  necessaries  " 
has  already  been  discussed  with  reference  to  married  women ; 
but  it  is  readily  perceived  that  what  are  necessaries  for  a  wife 
may  not  be  equally  necessaries  for  a  child,  and  what  are  neces- 
saries for  young  children  may  not  be  equally  necessaries  for  those 
who  have  nearly  reached  majority.  The  leading  principles  of 
the  doctrine  of  necessaries  being  made  clear,  and  a  rule  of  legal  clas- 
sification judicially  announced,  any  man  of  ordinary  intelligence 
knows  how  to  apply  it ;  and  yet  juries  will  not  and  cannot  always 
agree  in  their  conclusions  on  this  point,  every  one  having  some 
preconceived  notions  of  his  own  on  topics  so  constantly  occurring 
in  our  every-day  life,  and  to  so  great  an  extent  involving  indi- 
vidual tastes  and  preferences.  Plainly,  it  is  wrong  to  prevent  an 
infant  from  attaining  objects  not  only  not  detrimental,  but  of  the 
utmost  advantage,  to  him ; "  since,"  as  it  has  been  observed, ''  other- 
wise he  might  be  unable  to  obtain  food,  clothes,  or  education, 
though  certain  to  possess  at  no  very  distant  period  the  means  of 
amply  paying  for  them  alL"  ' 

Food^  lodging,  clothes,  medical  attendance,  and  education,  to 
use  concise  words,  constitute  the  five  leading  elements  in  the 
doctrine  of  the  infant's  necessaries.  But,  to  apply  a  practical 
legal  test,  we  must  construe  these  five  words  in  a  very  liberal 
sense,  and  somewhat  according  to  the  social  position,  foitune, 
prospects,  age,  circumstances,  and  general  situation  of  the  infant 

1  See  Met.  Contr.  64;  Smith,  Contr.         >  Smith,  Contr.  S69. 
et  aeq.  268. 

668 


CHAP.  III.]      ACTS  BINDING  UPON  THE  INPANT.  §  411 

himself.  "It  is  well  established  by  the  decisions/'  says  one 
writer,  "  that  under  the  denomination  iieceasaries  fall  not  only 
the  food,  clothes,  and  lodging  necessary  to  the  actual  support  of 
lifQ,  but  likewise  means  of  education  suitable  to  the  infant's  de- 
gree; and  all  those  accommodations,  conveniences,  and  even 
matters  of  taste,  which  the  usages  of  society  for  the  time  being 
render  proper  and  conformable  to  a  person  in  the  rank  in  which 
the  infant  moves."  ^  Says  another :  "  The  word  riecessariea  is  a 
relative  term,  and  not  confined  to  such  things  as  are  positively 
required  for  mere  personal  support"^  The  language  of  an 
American  judge  is  this :  ''  It  would  be  difficult  to  lay  down  any 
general  rule  upon  this  subject,  and  to  say  what  would  or  would 
not  be  necessaries.    It  is  a  flexible,  and  not  an  absolute  term."  ^ 

Articles  of  mere  ornament  are  not  necessaries.  The  true  rule 
is  taken  to  be  that  all  such  articles  as  are  purely  ornamental  are 
not  necessary,  and  are  to  be  rejected,  because  they  cannot  be 
requisite  for  any  one ;  and  for  such  matters  therefore  an  infant 
cannot  be  made  responsible.  But  if  they  were  not  of  this  de- 
scription, then  the  question  arises  whether  they  were  bought  for 
the  necessary  use  of  the  party,  in  order  to  support  himself  prop- 
erly in  the  degree,  state,  and  station  of  life  in  which  he  moved ;  if 
they  were,  for  such  articles  the  infant  may  be  made  responsible.* 
The  result  of  the  cases  on  both  sides  of  the  Atlantic  seems  to  be 
that  unless  the  articles  are,  both  as  to  quality  and  quantity, 
such  as  must  be  necessaries  to  any  one,  the  burden  of  proof  lies 
on  the  plaintifiT  to  show  such  a  condition  of  life  of  the  defendant 
as  might  raise  to  the  rank  of  necessaries  things  which  would 
otherwise  be  considered  luxuries  and  superfluous.^ 

A  pair  of  solitaires  (or  shirt-faeteners),  worth  £25,  are  not, 
it  would  appear,  necessaries  for  any  infant.®  But  it  seems  that 
presents  to  a  bride,  when  she  becomes  the  defendant's  wife,  may 

1  Smith,  Contr.  269.  v.  Fane,  1  Man.  &  Gr.  550;  Wharton 

^  Met.  Contr.  69.    And  see  Peters  v.  v.  Mackenzie,  5  Q.  B.  606 ;  Rnndel  v. 

Fleming,  6  M.  &  W.  42.  Keeler,  7  Watts,  239 ;  Bent  v.  Manning, 

^  Breed  v,  Jndd,  1  6raj,  458,  per  10  Vt.  225;  Merriam  v.  Cunningham, 

Thomas,  J.  U  Cnsh.  40. 

*  Per  Parke,  B.,  Peters  v.  Fleming,         ^  Rjder  v.  Wombwell,  L.  R.  4  Ezch. 

6  M.  &  W.  42.  82.    As   to  a  watch   and   chain,  see 

^  Smith,  Contr.  272,  5th  Am.  ed.,  Welch  o.  Olmstead,  90  Mich.  492. 
Rawle's  n.,  and  cases  cited;  Harrison 
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be  necessaries.^  Betting-books  are  not  an  infant's  necessaries.^ 
Nor  tobacco^  though  for  a  minor  soldier.'  Nor  money  paid  to 
relieve  an  infant  from  draft  for  military  duty.^  Horses,  saddles, 
harness,  and  carriages  may  be  necessaries  under  some  circum- 
stances, but  not  ordinarily;  and  this  is  the  better  doctrine, 
English  and  American.^  Wedding  garments  for  an  infant  who 
marries  are,  within  reasonable  limits,  necessaries.^  But  not  the 
treats  of  an  undergraduate  at  college.^  Nor,  in  Arkansas,  as  it 
appears,  kid  gloves,  cologne,  silk  cravats,  and  walking-canes.^ 
The  uniform  of  an  officer's  servant  is  adjudged  a  necessary  ;  but 
not  cockades  for  his  company,^  An  insurance  contract  is  not 
a  necessary.^  But  a  solicitor's  hill  for  preparing  a  marriage  set* 
tlement  may  be.^^  Those  who  incline  to  pursue  the  subject  still 
further  will  find  some  interesting  decisions  as  to  baUs,  serenades, 
suits  of  satin  and  velvet,  and  doublets  of  fustian,  among  the 
ancient  cases  which  have  survived  the  fashions  they  describe.^ 

§  412.  ContraotB  for  KeoeMaxies ;  Subject  conttaaed.  —  It  is 
usual  to  leave  the  question  of  necessaries  in  each  case  to  the 
jury,  without  very  positive  directions.  But  the  dividing  line 
between  court  and  jury  is  not  in  this  respect  clearly  marked, 
as  the  latest  cases  teach  us.  Byder  v.  Womhwell  lays  it  down 
that  the  question  whether  articles  are  necessaries  is  one  of  fact, 
but,  like  other  questions  of  fact,  should  not  be  left  to  the  jury 
unless  there  is  evidence  on  which  they  could  reasonably  find 
that  they  were.^'  The  immediate  object  of  this  decision  was  to 
set  aside  a  verdict  deemed  improper ;  as  to  the  fitness  of  such 

*  Genuep  v.  Walker,  19  Law  Timea,        •  Leflls  r.  Sugg,  15  Ark.  137. 

w.  8.  398;  3  Am.  Law  Rev.  590.  •  Hands   v,  Slaney,  8  T.  R.  578; 

^  Ih.  Coates  v.  Wilson,  5  Esp.  62. 

*  Bryant  v.  Richaidson,  L.  R.  3  Ex.  ^  New  Hampshire  Ins.  Co.  v.  Nojei^ 
93,  n.  32  N.  H.  345.    See  Harrison  r.  Fane,  1 

«  Dorrell  v.  Hastings,  28  Lid.  478.  Man.  &  Gr.  550 ;  Davis  v.  Caldwell,  12 

>  Harrison  v.  Fane,  1  Man.  &  Gr.  Cush.  512;  Bent  v.  Manning,  10  Vt, 
550;  Grace  r.  Hale,  2  Humph.  67;  225;  Stanton  v,  Willson,  3  Day,  37; 
Aaron  v,  Harley,  6  Rich.  26 ;  Merriam  Glover  v.  Ott,  1  McCord,  572 ;  Rondel 
v.  Cunningham,  11  Cush.  40 ;  Beeler  r.  v,  Keeler,  7  Watts,  239. 

Young,  1  Bibb,  519 ;  Owens  v.  Walker,       "  Helps  v.  Clayton,  17  C.  B.  n.  s.  553, 
2  Strobh.  £q.  289.  '^  See  cases  cited  Met.  Contr.  69,  70; 

>  Sams  v.  Stockton,  14  B.  Monr.  232.    Cro.  Eliz.  583. 

■^  Wharton  v,  Mackenzie,  5  Q.  B.  ^  Ryder ».  Wombwell,  L.  R.  4  Ezch. 
606;  Brooker  t;.  Scott,  11  M.  &  W.  67.     32. 
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a  rule  in  its  broader  application  there  is  considerable  doubt^ 
But  it  has  frequently  been  said,  that  in  a  very  clear  case  a 
judge  would  be  warranted  in  directing  a  jury  authoritatively 
that  some  articles,  like  diamonds  and  race-horses,  would  not  be 
necessaries  for  any  niinor.^ 

The  propriety  of  classing  education  as  among  the  necessaries 
of  an  infant  rests  rather  upon  respectable  dicta  than  precedents. 
Lord  Coke  includes  among  necessaries  for  which  an  infant  may 
bind  himself  by  contract,  "good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards ; "  and  the  doctrine 
within  strict  limits  is  undoubtedly  coiTect.^  In  Vermont  it  is 
decided  that  a  collegiate  education  is  not  to  be  ranked  among 
those  necessaries  for  which  an  infant  can  render  himself  abso* 
lutely  liable.^  But  the  court  seems  to  make  it  but  a  prima 
facie  rule,  and  to  admit  that  extraneous  circumstances  might  be  , 
shown  to  make  even  this  a  necessary;  while  a  good  common* 
school  education  is  strongly  pronounced  to  be  such.  And  the 
judge  adds :  "  I  would  not  be  understood  as  making  any  allu- 
sion to  professional  studies,  or  to  the  education  and  training 
which  is  requisite  to  the  knowledge  and  practice  of  mechanic 
arts.  These  partake  of  the  nature  of  apprenticeships,  and  stand 
on  peculiar  grounds  of  reason  and  policy.  I  speak  only  of  the 
regular  and  full  course  of  collegiate  study."  * 

An  infant  is  not  liable,  at  common  law,  for  the  expense  of 
repairing  his  dwelling-house  on  a  contract  made  by  him  or  his 
guardian  or  parent  for  that  purpose ;  although  such  repairs  were 
necessary  for  the  prevention  of  immediate  and  serious  injury  to 

1  Of  thw  rale,  says  Cockbnrn,  C.  J.,  Walker,  19  Law  Times,  k.  s.  398.    And 

of  the  Queen's  Bench,  sttU  later:   "I  see  Johnstone  v,  Marks,  19  Q.  B.  D. 

really  cannot  understand  it,  unless  it  609. 

means  that  it  is  to  be  a  question  of        ^  See  Harrison  v.  Fane,  Davis  v, 

law  for  the  judge  to  determine  whether  Caldwell,  and  other  cases,  supra ;  Moh- 

the  articles  disputed  are,  or  are  not,  nej  v.  Evans,  51  Penn.  St.  80. 
necessaries.    If  that  is  to  be  taken  to         *  Co.  Litt.   172;  1  Sid.  112;   Met. 

be  law,  of  course  I  must  act  upon  it;  Contr.  69,  n. ;  Smith,  Contr.  269,  273. 
but  I  should  certainly  have  preferred        *  Middlebuiy  College  v.  Chandler, 

the  law  as  it  was  previously  understood  16  Vt.  663. 

to  be,  that  it  was  for  the  jury  to  say        ^  Per  Royce,  J.,  lb,    A  board  biU 

what  articles  were   reasonably  neoes-  contracted  to  enable  attendance  at  school 

sary  with  reference  to  the  position  of  is  a  necessary.    Kilgore  o.  Rich,  83 

the  defendajit,  the  infant."    Genner  v.  Me.  305. 
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the  bouse.^  So  materials  or  services  furnished  to  an  infant  for 
building  on  his  own  land  are  not  necessaries.^  Nor  is  a  dwelling- 
bouse  built  for  him  a  necessary.'  A  mechanic's  lien  is  not  to 
be  thus  acquired.^  The  law  is  extremely  reluctant  to  permit  an 
infant's  real  estate  to  be  encumbered  by  others  in  any  possible 
way  so  as  to  exclude  his  disafi^mance. 

So  it  is  ruled  that  the  services  and  expenses  of  counsel  in  a 
suit  brought  to  protect  the  infant's  title  to  his  real  estate  can- 
not for  similar  reasons  be  chaiged  against  the  infant  on  his 
own  contract^  But  the  doctrine  that  legal  expenses  cannot  be 
charged  as  necessaries  for  an  infant  appears  not  to  prevail  in 
Connecticut ;  and  the  more  liberal  rule  is  asserted,  that  in  cases 
where,  under  peculiar  circumstances,  a  civil  suit  is  the  only 
means  by  which  an  infant  can  procure  the  absolute  necessaries 
.  which  he  requires,  power  cannot  be  denied  him  to  make  the 
necessary  contracts  for  its  commencement  and  prosecution ;  for 
it  would  be  a  reproach  to  the  law  to  hold  otherwise.®  In  this 
particular  case  the  circumstances  justifying  relief  were  very 
strong.  Moreover,  the  English  cases  long  ago  established  that 
money  advanced  to  an  infant  to  procure  him  liberation  from 
arrest,  where  he  was  in  execution  or  taken  in  custody  on  a  debt 
for  necessaries,  could  })e  recovered  as  necessaries.^  Services  of 
an  attorney  in  defending  the  infant  against  a  criminal  complaint 
may  likewise  be  recovered.'  And  we  have  already  seen  that 
legal  expenses  may  sometimes  be  classed  as  necessaries  for  mar- 
ried women.^  On  the  whole,  it  may  be  said  that  legal  expenses 
on  behalf  of  a  minor  may  or  may  not  be  regarded  as  a  necessary 
for  him,  according  to  circumstances  and  the  reasonableness  of 
incurring  them.  If  a  liability  exists  to  pay  for  legal  services 
whenever  necessary  for  the  infant's  personal  protection  or  that 
of  his  estate,  the  liability  is  limited,  at  all  events  to  the  actual 

1  Tapper  v.  Caldwell,  12  Met.  659;        ^  Phelps  v,  Worcester,  11  N.  H.  51. 
West  r.  Gregg,  1  Grant,  53;  Wallis  v.        ^  Mnnsonv.  Waslibaiid,SlCo]m.S03. 
Bardwell,  126  Mass.  86A ;  Price  v.  San-        1  Clarke   v.  LesUe,  6  Esp.  38 ;   2 

den,  60  Ind.  810;  Phillips  v,  liojd  Eden,  72. 
(1695),  R.  I.  >  Barker  v.  Hibhard,  54  N.  H.  589 ; 

^  Freeman  v.  Bridger,  4  Jones  Law,  1 .  Askey  v,  Williams,  74  Tex.  294. 

»  78  Hun,  603.  •  Supra,  p.  lOa 

«  86  ^eb.  51. 
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value  of  those  services,  and  not  extended  to  whatever  the  infant 
may  have  agreed  to  pay.^  And  it  would  appear  that  the  burden 
of  proof  is  upon  an  attorney  to  show  that  the  suit  could  be 
viewed  in  such  a  light  as  to  entitle  him  to  recover  for  his  fees 
and  disbursements.'  Generally,  a  guardian  or  next  friend  would 
assume  the  responsibility  of  employing  counsel  for  advice  or 
suits  on  an  infant's  behalf.  A  court  of  equity  will  enforce 
against  an  infant  an  agreement  settling  a  suit  made  by  his 
guardian,  when  it  appears  to  have  been  made  for  the  infant's 
benefit.' 

The  doctrine  of  necessaries  is  manifestly  not  to  be  extended 
to  an  infant's  trading  contracts,  as  we  have  already  intimated. 
Thus  the  board  of  four  horses  for  six  months,  the  principal  use 
of  which  was  in  the  business  of  a  hackman,  is  not  within  the 
class  of  necessaries  for  which  an  infant  is  liable,  although  the 
horses  are  occasionally  used  to  carry  his  family  out  to  ride.^ 
The  board  of  an  infant,  again,  is  included  among  the  necessaries 
for  which  he  may  pledge  his  credit*  But  here,  too,  we  must 
keep  within  our  principle.  Thus,  where  an  infant  took  a  house 
to  carry  on  the  business  of  a  barber,  —  the  house  containing  five 
rooms,  two  on  the  ground  floor,  one  of  which  he  occupied  as  a 
shop,  the  other  to  reside  in,  and  three  above,  which  he  underlet,  — 
he  was  held  not  to  be  liable  for  the  rent.^  An  infant  may  con- 
tract for  his  necessary  lodging,  but  he  cannot  bind  himself  for 
more.  Nor  are  farm  implements,  live  stock,  wagons,^  and  the 
like,  to  be  deemed  necessaries  when  purchase  to  carry  on  a 
farm ;  inasmuch  as  articles  for  business  or  trade,  whether  agri- 
cultural, commercial,  or  mercantile,  cannot  be  brought  within 
the  present  rule. 

§  413.  Contracts  for  NeoMsarlefl ;  Same  Subject.  —  But  the 
question  in  all  such  cases  is  one  of  mixed  law  and  fact.  And 
articles  prima  fade  to  be  classed  as  luxuries,  such  as  wines, 

1  68  Hqd,  589;  81  Tex.  644.  *  Merriam  r.  CnnDingham,  11  Cnsh. 

s  Thrall  v.  Wright,  38  Vt.  494.  40;  sv^pra,  §  408.    But  see  HaU  v,  Bll^ 

<  In  re  Livingston,  34  N.  T.  555.  terileld,  69  N.  H.  854. 

And  80  where  there  is  no  gnaidian,  and  *  Bradley  v,  Pratt,  23  Vt  378. 

the  connsers  serricee  contribnted  to  se-  *  Lowe  v,  Griffith,  1  Scott,  458. 

cnre  the  estate  to  the  infant.  Epperson  '  41  Mo.  App.  275. 

V.  Nngent,  57  Miss.  45. 
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fruits,  and  the  use  of  a  horse  and  carriage,  might,  under  some 
circumstances,  become  necessaries ;  as  if,  for  instance,  medically 
prescribed,  for  an  infant's  health ;  though  this  salutary  rule  is 
not  designed  to  support  a  quibble.^  The  infant's  clothes  may 
be  fine  or  coarse,  according  to  his  rank ;  his  education  may  vary 
according  to  the  station  he  is  to  fill,  and  the  extent  of  his  prob- 
able means  when  of  age;  and  as  to  servants,  attendance,  and 
the  like,  this  will  depend  on  his  social  position.'  Stock  pur- 
chased for  a  farm,  too,  may  under  some  special  circumstances, 
though  not  usually,  be  treated  as  necessaries.^  And  so  with 
plantation  supplies,  where  a  married  infant  is  intrusted  by  law 
with  the  estate.^  And  upon  such  issues,  quantity  may  be  as 
much  for  the  consideration  of  the*  jury  as  quality.*  Primarily, 
the  parent  or  guardian  who  supplies  the  necessaries  is  the  judge 
of  what  quantity  and  quality  are  suitable  for  the  infant.^  And 
if  the  natural  protector  with  whom  the  child  lives  does  his  legal 
duty  as  best  he  may  according  to  his  means,  the  fact  that  he  is 
poor  and  unable  to  pay  for  what  was  furnished  to  the  child,  will 
not  render  the  child's  estate  liable.^ 

If  one  furnish  an  infant  with  necessaries,  and  also  other  articles 
not  necessary  under  his  circumstances  and  condition,  he  is  not 
on  that  account  precluded  from  recovering  for  the  necessaries ; 
though,  as  to  the  balance  of  his  claim,  he  may  be  without  a 
remedy.^ 

An  infant  is  not  liable  for  necessaries  when  he  lives  under 
the  roof  of  his  father,  who  provides  everything  which  seems 
proper.  Not  only  is  there  here  no  implied  agreement  on  the 
infant's  part  to  pay  for  such  support,  but  if  one  were  expressly 
made  by  him  it  would  be  in  derogation  of  parental  duty.    And 

1  See  Wharton  v.  Mackenzie,  5  Q.  B.         ^  Bnrghart  v.  Angentein,  6  Car.  ft 

606.  P.  690. 

3  See  Alderflon,  B.,  Chappie  v.  Coo-        ^  Thns,  a  jonraey  for  the  child's 

per,  13  M.  &  W.  258.    Gold  filling  and  recreation,   without    the    parent's   or 

dentist's  work  npon  his  teeth  should  guardian's  approva],  cannot  generaUy 

he  classed  among  the  necessaries  of  a  be  deemed  a  necessary.    McEanna  v. 

minor  of  good  means  and  social  posi-  Merry,  61  lU.  177. 
tion.    Strong  v.  Foote,  42  Conn.  208.  ^  Hoyt  v.  Casey,  114  Mass.  897. 

'  Mohney  v,  Evans,  51  Penn.  St.         ^  TnrbenriUe    v.    Whitehouse,     IS 

80.  Price,  692 ;  Bent  v.  Manning,  1 0  Vt.  225. 

^  Chapman   v.   Hughes,   61    Miss.  And  see  Johnson  v.  Lines,  6  W.  &  S. 

339.  80;  Wilhelm  v.  Hardman,  IS  Md.  140. 
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80  when  he  is  supplied  by  a  guardian  or  widowed  mother,  or 
any  one  assuming  the  place  of  parent.  The  parent  or  the  legal 
protector  having  the  means  and  being  willing  to  furnish  all  that 
is  actually  necessary,  the  infant  can  make  no  binding  contract 
for  any  article  without  such  protector's  consent  Kor  can  the 
infant  be  charged  for  what  such  protector  ordered  on  his  own 
credit.  Prima  fade,  where  the  child  resides  at  home,  proper 
maintenance  is  furnished  him :  and  the  tradesman  who  furnishes 
goods  to  an  infant  or  the  professional  person  rendering  services 
does  so  at  his  peril;  it  is  incumbent  upon  him  to  show  the 
necessity  of  his  supply  or  service.^  But  an  infant,  when 
absent  from  home,  and  not  under  the  care  of  his  parent  or 
guardian,  is  usually  liable  for  his  own  necessaries.^  An  eman- 
cipated infant  may  agree  with  his  employer  in  such  matters.^ 
And  the  law  will  imply  a  promise,  on  the  part  of  an  infant 
having  no  legal  protector,  to  make  payment ;  *  though  not  for 
any  fixed  amount,  but  only  a  reasonable  price,^  and  certainly 
not  for  what  were  not  necessaries  at  alL^ 

There  is  no  inflexible  rule  of  law,  however,  which  makes  it 
incumbent  on  the  tradesman  who  supplies  an  infant  to  inquire 
as  to  his  situation  and  resources  before  giving  him  credit  for 
necessaries ;  though  it  would  be  prudent  always  for  him  to  do 
so.'^  And  the  parent  or  guardian  may  sanction  by  words  or 
conduct  the  child's  purchase,  so  as  to  make  it  obligatory.  As 
in  a  case  where  the  infant  daughter,  living  with  her  mother  at 
a  hotel,  drove  to  the  plaintiffs  store  in  a  carriage,  accompanied 

^  Bainbridge  v,  Fickeriog.  2  Blacka.         ^  Aogel  v.  McLellan,  16  Mass.  28; 

1325  ;  Story  ».  Pery,  4  Car.  &  P.  526 ;  Hunt  v.  Thompson,  3  Scam.  179. 
Angel  ».  McLellan,  16  Mass.  28 ;  WaU-         «  Generenx  v.  Sibley  (1895),  R.  I. 
ing  V.  ToU,  9  Johns.  146;  Johnson  o.         ^  Hyman  r.  Cain,  8  Jones  Law,  HI ; 

Lines,  6  W.  &  S.  80 ;  Kline  v.  L'Amo-  Epperson  v.  Nngent,  57  Miss.  45. 
reux,  2  Paige,  419;  Perrin  v.  Wilson,         *  Parsons  ».  Keys,  43  Tex.  557. 
10  Mo.  451;   Freeman  r.  Bridger.  4         •  Generenx  v.  Sibley,  «ttpra ;  Morse 

Jones  Law,  1  ;  Smith  v.  Yonng,  2  Dev.  v.  Ely,    154    Mass.    458.      An    infant 

&  Bat.  26 ;  Connolly  v.  Hull,  3  McCord,  thrown  upon  his  own  support,  and  with- 

6 ;  Elrod  r.  Myers,  2  Head,  33 ;  Kraker  out  a  legal  protector,  ought,  in  case  of 

17.  Byrum,  13  Kich.  163;  Tilton  v.  Bus-  medical    expenses    incurred,    through 

sell,  11  Ala.  497;  Hussey  r.  Roundtree,  another's  wrongful  act,  recover  such 

Busbee  Law,  110.    Perhaps  for  a  return  damages  for  himself  by  way  of  reim- 

of  such  necessaries  as  the  minor  has  bursement.    See  134  Ind.  571 ;  §§  262, 

not  consumed  the  tradesman  may  sue.  427-430. 
Nichol  r.  Steger,  2  Tenn.  328.  ^  Brayshaw  v.  Eaton,  7  Scott,  183. 
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by  her  mother,  who  waited  in  the  carriage  while  her  daughter 
purchased  the  goods,  some  of  which  she  took  home  in  the  car^ 
riage,  while  others  were  delivered  at  the  hotel ;  here  it  might 
be  reasonably  inferred,  as  the  court  decided,  that  the  whole  had 
come  under  the  mother's  inspection,  so  as  to  make  the  infant 
liable  for  the  purchase.^ 

The  English  cases  seem  to  lay  especial  stress  upon  the  ques- 
tion whether  articles  are  or  are  not  of  themselves  necessaries. 
And  it  is  held,  not  only  that  an  infant  may  enter  into  a  contract 
for  necessaries  for  ready  money,  but  that  he  may  be  bound  by 
any  reasonable  contract  for  necessaries  on  a  credit,  though  he 
has  an  income  of  his  own,  and  an  allowance  amply  sufficient  for 
bis  support.^  In  South  Carolina  a  contrary  doctrine  is  main- 
tained ;  namely,  that  an  infant  who  is  regularly  furnished  with 
necessaries,  or  the  means  in  cash  of  procuring  them,  by  his 
parent  or  guardian,  or  from  any  other  source,  is  prima  facie  not 
liable  for  necessaries  furnished  him  on  credit^  This  is  likewise 
the  rule  in  some  other  States.^  Claims  against  an  infant  for 
necessaries  being  perfectly  valid  at  law,  the  creditor  cannot  sue 
in  equity;^  but  it  is  held  that  where  a  minor  cannot  legally 
contract  a  debt  on  the  ground  that  his  parent  or  guardian  has 
properly  supplied  him,  equity  will  compel  him  to  return  the 
furnished  articles  if  he  has  them.®  And  while  it  is  true  that  an 
infant  cannot  bind  himself  when  he  has  a  parent  or  guardian 
who  supplies  his  wants,  he  may  be  bound  by  the  purchase  of 
necessaries  under  the  express  or  implied  authority  of  his  guar- 
dian."^ But  not  for  anything  absurd  or  improper  in  quantity  or 
quality.^  And  where  credit  is  given  to  a  parent  or  guardian, 
the  infant's  estate  is  not  answerable.® 

^  DaltoD  V.  Gib,  5  Bing.  N.  C.  198 ;  to  the  defendant  during  minority,  the 

Atchison  v,  Brnff,  50  Barb.  381.    And  burden  is  on  the  latter  to  show;  bj 

see  Strong  v.  Foote,  42  Conn.  203.  way  of  defence,  that  daring  minoritr 

^  Bnrghart  v.  Hall,  4  M.  &  W.  727 ;  his  parent  or  guardian  snpplied  him. 

Smith,  Contr.  273.  Parsons  v.  Keys,  43  Tex.  557. 

8  Bivers    v,    Gregg,    5    Bich.   Eq.         ^  Oliver  v,  McDnffle,  28  Ga.  522. 
274.    And  see  Mortara  v.  Hall,  6  Sim.         *  Nichol  v,  Steger,  6  Lea,  3dS. 
465.  ''  Watson  v.  Hensel,  7  Watts,  344. 

«  Nicholson  v.  Wilbom,  13  Ga.  467  ;         >  Johnson  v.  Lines»  6  W.  &  S.  80. 
Nichol  V.  Steger,  6  Lea,  393.    In  a  suit         *  Sinklear  v,  Emert,  18  Bl.  63 ;  US 

to  recover  the  price  of  necessaries  sold  N.  T.  Super.  152. 
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The  rule  as  to  necessaries  in  general  is,  that  it  is  the  province 
of  the  court  to  determine  whether  the  articles  sued  for  are  within 
the  class  of  necessaries,  and,  if  so,  it  is  the  proper  duty  of  the 
jury  to  pass  upon  the  questions  of  quantity,  quality,  and  their 
adaptation  to  the  condition  and  wants  of  the  infant^  But,  as 
the  reader  is  already  apprised,  this  rule  is  neither  stated  nor 
applied  with  invariable  precision  in  all  cases.  Generally,  the 
question  is  one  of  fact  for  the  jury ;  and  the  two  principal  cir- 
cumstances are,  whether  the  articles  are  suitable  to  the  minor's 
estate  and  condition,  and  whether  he  is,  or  is  not,  without  other 
means  of  supply.'  An  infant  will  be  held  to  pay  for  necessaries 
what  they  are  reasonably  worth,  but  not  what  he  may  foolishly 
have  agreed  to  pay  for  them.*  Nor  can  the  court  be  precluded, 
by  the  form  of  the  contract,  from  inquiring  into  their  real  value.^ 
By  the  better  opinion  it  may  be  shown,  when  the  infant  is  sued, 
not  only  that  the  articles  were  not  of  the  kind  called  necessaries, 
but  that  the  infant  at  the  time  they  were  furnished  was  sufiK- 
ciently  provided  with  articles  of  that  kind.^ 

§  414.  ContraotB  for  Keoessarles;  Money  advanced;  Infant's 
Deed,  Note,  &c. ;  Equity  Rules.  —  An  infant  is  liable  to  an  action 
at  the  suit  of  a  person  advancing  money  to  a  third  party  to  pay 
for  necessaries  furnished  to  the  infant^  But  it  is  thought  to  be 
otherwise  as  to  money  supplied  directly  to  the  infant,  to  be  by 
him  thus  expended,  notwithstanding  the  money  be  actually  laid 
out  for  necessaries.^  The  reason  for  this  distinction  is  said  to 
be  that  in  the  latter  case  the  contract  arises  upon  the  lending, 
and  that  the  law  will  not  support  contracts  which  are  to  depend 
for  their  validity  upon  a  subsequent  contingency.®    One  writer 

^  Fetera  v.  Fleming,  6  M.  &  W.  42 ;  plaintiff   most  show  that  they  were. 

Harrison  v.  Fane,  1  Man.  &  Gr.  550 ;  Wood  v.  Loeey,  50  Mich.  475. 

Phelps  V.  Worcester,  11  N.  H.  51 ;  Mer*  ^  Johnstone  v.  Marks,  19  Q.  B.  D. 

nam  v.  Cunningham,  11  Cash.  40 ;  Bee>  509 ;  Barnes  v.  Toye,  13  Q.  B.  D.  410.   It 

ler  V.  Yonng,  1  Bibb,  519.  is  immaterial  whether  the  plaintiff  did  or 

^  Per  Shaw,  C.  J.,  Davis  v,  Cald-  did  not  know  of  the  existing  sapply.   lb. 

well,  12  Gush.  512.  •  Swift  v.  Bennett,   10  Cosh.  436; 

s  Locke  v.  Smith,  41  N.  H.  346.  Bandall  v.  Sweet,  I  Denio,  460. 

4  See  10  Mod.  85;  Met.  Contr.  78;  ^  Macphers.  Inf.  505,  506;  Ellis  v. 

2  Kent,  Com.  240;  Parsons  v.  Ke^s,  43  Ellis,  5  Mod.  868 ;  12  Mod.  197 ;  Earle 

Tex.  557.    An  infant  saed  for  the  price  v.  Peele,  1  Salk.  886 ;  Clarke  v.  Leslie, 

of  goods  has  not  the  burden  of  showing  5  Esp.  28. 

that  thej  were  not  necesBaries,  bat  the  ^  See  Swift  t;.  Bennett,  10  Cush.  436. 
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admits  that,  according  to  some  reports  of  a  leading  case,  the 
court  held  that  if  the  money  were  actually  expended  for  neces- 
saries the  infant  would  be  chargeable;^  but  adds  that  the 
weight  of  authority  is,  that  the  infant  is  not  liable  at  law  for 
money  thus  lent  and  appropriated.*  What  this  weight  of 
authority  may  be  is  not  apparent,  but  the  analogies  elsewhere 
noticed  as  to  a  wife  are  to  be  considered  as  in  point  The  equity 
rule  is,  that  if  money  is  lent  to  an  infant  to  pay  for  necessaries, 
and  it  is  so  applied,  the  infant  becomes  liable  in  equity ;  for  the 
lender  stands  in  place  of  the  payee.^  This  is  the  New  York 
doctrine,  whether  legal  or  equitable.^  And  other  States  assert 
the  same  rule.^  An  innkeeper's  lien  on  the  baggage  of  his 
infant  guest  has  been  protected  in  our  courts,  notwithstanding 
the  infant  acted  improperly  and  contrary  to  his  guardian  s 
wishes,  so  long  as  the  innkeeper  acted  in  good  faith ;  and  this, 
even  to  the  extent  of  protecting  the  innkeeper  for  money  fur- 
nished the  infant,  which  was  expended  for  necessaries.®  Circuity 
of  action  should  not  be  favored  at  this  late  day,  especially  when 
the  object  is,  after  all,  to  enforce  a  moral  obligation  in  small 
transactions. 

The  old  books  say  that  an  infant  may  bind  himself  by  his 
deed  to  pay  for  necessaries.^  Yet  it  has  been  considered  clearly 
settled  that  he  cannot  do  so  by  a  bond  in  a  penal  sum ;  since  it 
cannot  be  to  his  advantage  to  become  subject  to  a  penalty.^ 
But  on  the  question  whether  an  infant  is  bound  by  a  note  not 
negotiable  given  for  necessaries,  there  is  an  irreconcilable  differ- 
ence of  opinion  in  the  authorities ;  though  Story  considers  the 
weight  of  modem  English  and  American  authorities  greatly  in 
favor  of  holding  promissory  notes  given  or  indorsed  by  an  infant 

»  EUis  V.  EUi«,  12  Mod.  197.  •  Marlow  u.  PitfeUd,  1  P.  Wma.  558. 

s  Met.  CoDtr.  72.  The  learned  writer         «  Smith  v.  Oliphant,  2  Sandf.  306. 

quotes  a  dictum  from  10  Mod.  67,  to  And  see  Randall  r.  Sweet,  1  DemOr460, 

controvert  that  of  12  Mod.  197,  which  per  Bronson.  C.  J. 
last  held  that  money  might  be  some-         ^  Kilgore  v.  Rich,  83  Me.  305. 
times  properly  charged  npon  the  infant.         ^  Watson  v.  Cross,  2  Dut.  147. 
Bat  the  context  only  contemplates  the         ^  Com.  Dig.  Infant    Bat  see  next 

"great  difference  between  lending  an  page. 

infant  money  to  bay  necessaries,  and         ^  Ayliff  v.  Archdale,  Cro.  Eliz.  980 ; 

actually  seeing  the  money  so  laid  out"  Corpe  v.  Overton,  10  Bing.  252 ;  Smith, 

Besides,  it  is  not  clear  which  of  the  two  Contr.  281 ;  Met  Contr.  75. 
is  the  better  dictum. 

678 


CHAP.  III.]      ACTS  BINDING  UPON  THE  INFANT.  §  414 

to  be  voidable  only,  and  not  void,  and  therefore  capable  of  being 
ratified  after  the  party  comes  of  age.^  The  mischief  of  holding  an 
infant's  promissory  note  for  necessaries  to  be  worthless  or  even 
voidable  is  the  same  as  in  loans  of  money  for  the  same  pur- 
pose ;  namely,  that  an  infant  is  thereby  allowed  to  get  his  sup- 
plies without  paying  for  them.  Equity  influences  the  later 
cases ;  that  somewhat  novel  and  yet  manifestly  just  principle 
gaining  ground  that  one  who  receives  advantages  is  liable  on 
an  implied  contract  to  furnish  a  suitable  recompense.  Eeeve 
and  others  state  the  law  thus :  that  an  infant  is  not  bound  by 
any  express  contract  for  necessaries  to  the  extent  of  such  con- 
tract, but  is  bound  only  on  an  implied  contract  to  pay  the 
amount  of  their  value  to  him  ;  that  when  the  instrument  given 
by  him  as  security  for  payment  is  such  that,  by  the  rules  of 
law,  the  consideration  cannot  be  inquired  into,  it  is  void  and 
not  merely  voidable;  that  whenever  the  instrument  is  such 
that  the  consideration  may  be  inquired  into,.he  is  liable  thereon  for 
the  true  value  of  the  articles  for  which  it  was  given.*  This  excel- 
lent statement  could  hardly  be  improved  upon,  except  so  far  as 
equitable  doctrine  may  properly  enlarge  the  expression;  and, 
for  a  topic  so  much  unsettled,  is  as  well  entitled  to  be  called 
good  law  as  anything  else ;  and,  what  is  more,  it  has  justice  in 
it.  The  doctrine  has  received  substantial  encouragement  in 
Massachusetts.'  Even  a  bond  for  necessaries  has  been  deemed 
binding  in  a  State  where  the  statute  allows  its  consideration  to 
be  impeached  and  a  judgment  j?ro  tanto  rendered  for  the  amount 
actually  due.^  The  same  practical  result  seems  to  be  reached 
in  New  Hampshire,  and  other  States,  so  as  further  to  give  the 
infant's  indorser  or  surety  a  remedy  against  him;^  and  the 

1  Story,  Prom.  Notes,  6th  ed.  §  78,  Codd  v,  Coburn,  7  N.  H.  368 ;  Daboae 

and  caffes  cited.    And  see  2  Kent,  Cora.  v.  Wheddon,  4  M'Cord,  221 ;  Haine  v. 

nth  ed.  257;  Bayley,  Bills,  ch.  2,  pp.  Tarrant,  2  HiU  (S.  C),  400;  McMinn 

45,  46,  .5th  ed.     Askey  v.  Williams,  74  v.  Richmonds,  6  Yerg.  9.    See,  contra, 

Tex.  294.  Swa-iey  v.  Vanderheyden,  10  Johns.  33. 

^  Reeve,  Dom.  Rel.  229, 230 ;  2  Dane,        A  late  Indiana  case  tends  in  the  same 

Abr.  364,  365  ;  Met.  Contr.  75.  direction.    Here  it  is  «aid  an  infant  is 

"  Stone  V.  Dennis,  13  Pick.  6,  7,  per  not  liable  at  law  on  his  note  or  other 

Shaw,  C.  J. ;  Earle  v.  Reed,  10  Met.  387.  contract  whereby  he  obtains  money  to 

*  Guthrie  v,  Morris,  22  Ark.  411.  build  a  bam  or  work  his  farm,  although 

^  M'Crillis  v.  How^  3  N.  H.  348;  the  money  be  actuaUy  expended  for 
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broad  doctrine  conforms  to  equitable  procedure  in  other  analo- 
gous cases.^  A  deed  of  land  or  mortgage  given  by  a  minor  in 
consideration  of  necessaries  furnished  receives  late  favor.^  In 
all  such  cases  it  is  assumed  that  the  extent  of  a  consideration  is 
practically  ascertainable  in  court 
We  may  here  add  that  infancy  of  the  maker  of  a  note  does 


necessariea ;  since  the  indebtedness  for  of  the  penon  famishing  board,  broagbt 

necessaries  for  which  he  is  liable  must  a  snit  thereon.    The  evidence  showed 

be  created  directly  therefor.     Bat,  in  that  the  defendant's  board  constituted 

equity,  the  infant  is  liable  for  the  money  the  sole  consideration  of  the  note.    It 

so  obtained,  where  the   creditor   can  was  held  that  the  consideration  of  the 

show  that  it  was  actually  expended  for  note  was  open  to  inquiry,  and  that, 

necessaries.    Price  v,  Sanders,  60  Ind.  upon  the  facts  found,  the  defendant 

310.    But  a  surety  on  au  infant's  note,  was  liable  to  the  plaintiff  for  the  fuU 

given  for   necessaries,  who  has  been  amount  of  the  note ;  and,  as  the  court 

compelled  to  pay  it,  cannot  sue  the  in-  also  decided,  with  interest ;  Bradley  o. 

fant  during  his  infancy  for  reimburse-  Pratt,  23  Vt.  378.    Says  the  learned 

ment.    Ayers  v.  Burns,  87  Ind.  245.  judge  who  gave  the   opinion  in  this 

^  We  have  seen  a  similar  rule  ap-  case,  after  a  full  examination  of  the 

plied  of  inquiry  iuto  consideration  in  conflicting  authorities  as  to  the  infant's 

the  case  of  a  married  woman's  contract  liability  on  his    promissory  note   for 

under    equity    and    modem    statutes,  necessaries :    "  We  may  then,  we  think. 

Supra,  Part  II.  c.  11.    An  account  for  regard  the  question  as  still  in  dutno, 

necessaries  was  allowed  in  equity,  with  and  justifying  the  court  in  treating  it 

a  lien  on  the  infant's  reversionary  in-  as  still  an  open  question.    And  being 

terest,  in  a  recent  English  case,  although  so,  we  should  desire  to  put  it  upon  safe 

the  minor's  deed  of  sale  of  his  rever-  and  consistent  ground.     We  are  led, 

sionary  interest,  given  during  minority,  then,  to  inquire  what  is  the  trae  prin- 

as  security,  was  declared  not  binding  ciple  lying  at  the   foundation   of  all 

upon  him.    Martin  v.  Gale,  4  Ch.  D.  these  inquiries.     We  think  it  is,  that 

628.     A  similar  rule  is   observed  in  the  infant  should  be  enabled  to  pledge 

charging   a    married    woman's    sepa-  his  credit  for  necessaries  to  any  extent 

rate  estate.    In  a  Vermont  case  this  consistent  with  his  perfect  safety.    AH 

later  rule  received  a  striking  illustra-  the  cases  and  all  the  elementary  wri- 

tion.    An  infant  boarded  in  a  country  ters  expressly  hold  that  it  is  for  the 

town  for  some  twenty  weeks  at  a  rea-  benefit  of  the  infant  that  he  should  be 

sonable  price.     The  person  to  whom  able  to  contract  for  necessaries;  and 

he  was  indebted  owed  his  own  adult  we  see  no  reason  why  he  may  not  be 

son  money,  and  for   the  convenience  allowed  to  contract  in   the    ordinary 

of  the  parties  drew  an  order  upon  the  modes  of  contracting,  so  far  as  his  per- 

infant,    authorizing   him    to   pay  the  feet  safety  is  maintained  always."    See 

amount  of  the  board  to  his  son;  which  Thing  v.  Libbey,  16  Me.  55;   Ray  v. 

order  was  duly  received,  and  the  in-  Tubbs,  50  Vt.  688. 

fant  agreed  to  pay  it.    Soon  after,  by  >  Searey  v.  Hunter,  81   Tex.  644. 

consent  of  the  parties,  this  order  was  But  not  beyond  what    may  be   truly 

surrendered,  and  the  infant  substituted  classed  as  necessaries.  Deeds  and  mort- 

in  its  place  his  promissory  note.    The  gages  are  generally  voidable  at  least, 

note  was  negotiable,  but  never  was  ne-  See  last  c. 
gotiated ;  and  the  holder,  the  adult  son 
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not  excuse  the  want  of  a  demand  on  him  by  the  holder  in  order 
to  charge  the  indorsee.^ 

§  414  a.  Liability  for  Keoessarles;  MiBoeUaQooiui.  — While 
stress  was  formerly  laid  upon  the  infant's  contract  for  his 
necessaries,  infants  appear  liable  in  various  modern  instances  on 
the  ground  rather  of  an  implied  liability  based  upon  the  neces- 
sity of  the  situation,  and  because  the  infant  derives  a  substan- 
tial benefit  at  another's  cost.  Thus,  where  the  infant  seeks  to 
recover  what  his  services  -are  reasonably  worth,  the  adult  is 
permitted  to  set  off  the  reasonable  value  of  what  the  infant  may 
have  received  from  him  in  support  or  otherwise.^  And  it  is 
held  that  one  may  recover  for  necessaries  furnished  to  a  minor, 
taken  from  an  almshouse,  and  supported  on  the  credit  of  property 
which  was  to  become  his  on  his  father's  death.^  But  neces- 
saries purely  infuturo,  or  upon  some  executory  contract  of  the 
infant,  cannot  charge  him,  for  his  liability  only  arises  when  the 
necessaries  are  furnished.^ 

§  415.  Binding  ContraotB  as  to  Marriage  Relation  ;  Promise 
to  marry  contrasted.  —  There  are  other  contracts  besides  neces- 
saries which  are  excepted  from  the  general  rule,  and  are  made 
obligatory  upon  the  infant ;  being  neither  void  nor  voidable 

Thus  contracts  of  marriage  are  binding,  if  executed :  they 
cannot  be  avoided  on  the  ground  of  infancy,  as  we  have  shown 
in  another  connection,*  except  for  the  non-age  barrier;®  while 
on  the  other  hand  no  such  considerations  of  policy  attach  to  an 
infant's  promise  to  marry,  and  such  promise  is  not  binding.^  So, 
too,  the  general  rights  and  liabilities  of  a  husband  as  to  custody, 
maintenance,  and  the  like,  which  are  incidental  to  the  marriage 
relation,  apply,  from  reasons  of  policy,  to  infants  as  to  adults.^ 

1  Wyman  v.  Adams,  12  Cnsh.  210.  even  thongli  the  statute  declares  them 

s  Hall  V.  Bntterfield,  59  N.  H.  854,  Toid.    S4  Ga.  440;  §  20. 

358.     But  there  is  do  BetK>ff  of  what         "^  Schooler,  Hus.  &  Wife,  §§  24,  42 ; 

the  minor  was  not  bonnd  to  paj  for.  Rnsh  v,  Wick,  3i  Ohio  St.  521 ;  42  HI. 

92  Ind.  103  ;  §  236.  App.  511. 

>  Trainer  v.  Tmmbnll,   141    Mass.         >  Bac.  Abr.  Infancy  and  Age  (B) ; 

527.  3  Bnrr.  1802;  Met.  Contr.  66.    Even 

^  Gregory  v.  Lee  (1895),  Conn.  thongh  snch  marriage   failed    of   the 

*  See  §  20;  Bonney  v.  Beardin,  6  parent's   consent.     Commonwealth   v. 

Bosh,  34.  Graham,  157  Mass.  73. 
0  Such  marriages  are  only  Snchoote 
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So  is  a  contract  for  the  burial  of  a  spouse  held  beneficial  and 
binding  upon  an  infant.^ 

§  416.  Aota  which  do  not  toaoh  Infant's  Interest ;  Where 
Trustee,  Officer,  &o.  —  The  acts  of  an  infant  that  do  not  touch 
his  interest,  but  which  take  effect  from  an  authority  which  he 
is  by  law  trusted  to  exercise,  are  binding ;  as  if  an  infant  exe* 
cutor  receives  and  acquits  debts  to  the  testator,  or  an  infant 
officer  of  a  corporation  joins  in  corporate  acts,  or  any  other  in- 
fant does  the  duties  of  an  office  which  he  may  legally  hold.^ 
And  his  conveyance  of  land  which  he  held  in  trust  for  another, 
in  accordance  with  the  trust,  is  not  to  be  disaffirmed  by  him  on 
the  ground  of  infancy ;  a  principle  which  may  extend  some- 
times to  conveyances  from  a  parent  made  to  defraud  creditors.' 
This  seems  to  arise  from  the  consideration  which  the  law  pays 
to  the  rights  of  others  besides  the  infant ;  or,  to  put  it  differ- 
ently, the  doctrine  may  rest  upon  this  fact,  that  the  infant  in 
such  cases  does  not  act  as  an  infant.  So  the  acts  of  the  king 
cannot  be  avoided  on  the  ground  of  infancy ;  partly  for  the 
same  reasons,  partly  as  one  of  the  attributes  of  his  sovereignty.^ 
This  attribute  of  sovereignty  may  perhaps  enter  as  an  element 
into  the  public  acts  of  infants  in  this  country  who  are  improperly 
chosen  to  civil  offices,  yet  whose  official  acts  should  be  sustained. 

§  417.  Infant  Members  of  Corporations.  — It  is  held  that  in- 
fants and  married  women,  owning  proprietary  rights  in  townships, 
are  not  by  reason  of  legal  incapacity  prevented  from  being  bound 
by  the  acts  of  proprietors  at  legal  meetings.^  And  the  same  is 
doubtless  true  of  infant  shareholders  in  corporations  generally.' 
Their  incapacity  would,  otherwise,  block  the  wheels  of  business 
altogether  in  matters  where  it  is  really  property,  and  not  persons, 
that  are  usually  represented.'' 

1  Chappie  V.  Cooper,  18  M.  &W.  259 ;         *  Met.  Contr.  66. 
Schouler,  Has.  and  Wife,  §§  412,  413.  &  Townsend  v.  Downer,  32  Vt  188. 

3  Met.  Contr.  66.  See  Butler  v.  Breck,        ^  An  infant  maj  be  a  member  of  a 

7  Met.  164;  Roach  v.  Quick,  9  Wend.  238.  matual  benefit  association  on  a  Tolan- 

As  to  devastavit  by  an  infant  administra-  tary  basis,  with  the  nsnal  conseqnences. 

tor,  see  Saamm  v.  Coffelt,  79  Va.  510.  Chicago  Matual  Association  r.  Hant» 

»  Prouty  V.  Edgar,  6  Clarke  (Iowa),  127  m.  257.    Cf.  63  Hun.  268. 
853  ;  Starr  v.  Wright,  20  Ohio  St.  97  ;         "^  As  to  the  binding  force  of  a  decree 

Elliott  0.  Horn,  10  Ala.  348;  Nordholt  in  equity  upon  the  infant's  property,  aee 

V,  Nordholt,  87  Cal.  552.  post,  c.  6. 
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§  418.  Acts  'whioh  the  La'w  'would  have  compelled*  —  It  is  an 
old  and  well-settled  doctrine  that  an  infant  will  be  bound  by 
any  act  which  the  law  would  have  compelled  him  to  perform ; 
as  if  the  infant  make  equal  partition  of  lands,  or  assign  dower, 
or  release  a  mortgaged  estate  on  satisfaction  of  the  debt^  But 
it  is  held  that  this  rule  does  not  apply  to  the  case  of  a  voluntary 
distribution ;  for  the  law,  though  it  would  have  coerced  a  distri- 
bution, might  not  have  made  just  such  a  one  as  was  made  by  the 
parties.^  The  rights  of  a  minor  in  land  may  be  condemned 
under  the  power  of  eminent  domain.^ 

§  419.  Contracts  binding  because  of  Statute  ;  Enlistment ;  In- 
denture. —  Enlistments  are  binding  contracts  under  appropriate 
public  statutes.^  Whenever  a  statute  authorizes  a  contract  which 
from  its  nature  or  objects  is  manifestly  intended  to  be  performed 
by  infants,  such  a  contract  must,  in  point  of  law,  be  deemed  for 
their  benefit  and  for  the  public  benefit ;  so  that  when  bona  fide 
made  it  is  neither  void  nor  voidable,  \>\xt  is  strictly  obligatory 
upon  them.  Yet  if  there  be  fraud,  circumvention,  or  undue  ad- 
vantage taken  of  the  infant's  age  or  situation  by  the  public 
agents,  the  contract  could  not,  in  reetson  or  justice,  be  enforced.^ 
And  contracts  of  enlistment  are  not  by  our  statutes  usually  made 
binding  upon  any  infants  under  a  prescribed  age,  without,  at  all 
events,  the  consent  of  parent  or  guardian.^  But  such  require- 
ment of  consent  imports  no  privilege  to  the  minor ;  for  he  on  his 
own  part  becomes  bound  by  his  enlistment  contract^ 

On  like  principles,  a  minor  may  be  bound  by  his  indentures 
of  apprenticeship,  executed  in  strict  conformity  to  statute ;  these 
being  likewise  deemed  for  his  benefit  By  the  custom  of  Lon- 
don, and  under  the  laws  of  some  States,  the  covenants  of  the 

1  Co. Litt.S8a,  172a;  SBiiiT.  1801;  *  Unitdd    States    r.  Bainbridge,    1 

Met.  Contr.  67;    Jones  v.  Brewer,  1  Mason,    83.      And    see    Franklin    r. 

Pick.    314 ;    Bavington    v.    Clarke,    2  Mooner,  2  Tex.  452. 

Penn.  115;  Pronty  u.  Edgar,  6  Clarke  •  Matter  of  Tarble,  25  Wis.  390;  In 

(Iowa),  353.  re  McDonald,  1  Low.  100;  Seavey  v. 

3  Kilcrease  v.  Shelby,  23  Miss.  161.  Seymour,  3  Cliff.  439. 

>  86  Ala.  206 ;  15  Col.  492.  7  Morrissey,  Re,  137  TJ.  S.  157.   Here 

^  King  V.  Rotherfield  Greys,  1  B.  &  the  infant  falsely  represented  himself  as 

C.  345;  Commonwealth  v.  Gamble,  11  older  than  he  was. 
6.  &  R.  93 ;  United  States  v.  Bainbridge, 
1  Mason,  83,  before  Story,  J. 
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minor  apprentice  are  obligatory  upon  him.  But  it  is  otherwise 
by  the  common  law  of  England,  and  also  under  the  statutes  of 
Elizabeth,  and  in  New  York,  Massachusetts,  and  other  States. 
Still,  although  the  infant  may  not  be  liable  for  breach  of  his 
covenants,  he  cannot  dissolve  the  indenture.^  The  English  doc- 
trine is  that  indentures  are  so  far  binding  that  the  master  may 
enforce  his  rights  under  them  ;  and  the  legal  incidents  of  service 
as  apprentice  attach  to  this  relation ;  unless  the  master  by  his 
own  misconduct  deprives  the  infant  of  the  benefits  of  the  con- 
tract, in  which  case  the  law  will  release  the  latter  from  his  bar- 
gain.^ A  provision  not  for  the  benefit  of  the  infant  under  such 
an  indenture  may  render  such  an  instrument  inoperative.^  In 
short,  the  age  at  which  an  infant  shall  be  competent  to  perform 
certain  acts,  civil  or  military,  is  subject  to  legislative  provision.^ 

§  420.  Infant's  Recognisance  for  Appearance  on  Criminal  Charge. 
—  Partly  out  of  respect  to  statute  requirements,  and  partly,  no 
doubt,  because  it  is  beneficial  to  one  charged  with  crime  to 
be  allowed  to  enter  into  recognizance  for  his  personal  appearance 
in  court,  instead  of  suffering  close  confinement  meantime,  it 
is  held  that  a  minor  defendant  in  criminal  proceedings  may  bind 
himself  personally  by  such  recognizance,  entered  into  after  the 
usual  form  by  himself  and  his  sureties.^ 

§  421.  Whether  Infant's  Contract  for  Service  binds  him. — 
Apart  from  statutes  prescribing  differently,  and  minor  appren- 
tice acts  in  particular,®  the  executory  contract  of  a  minor,  made 
without  the  consent  of  his  parent  or  guardian,  for  employment 
for  a  certain  or  uncertain  time,  by  means  of  which  he  may  obtain 
necessaries  or  a  livelihood,  may  be  treated  perhaps  as  void  if 


^  Met.  Contr.  66.  But  in  some  States  sonable  preminm  for  being  taught  the 

he  can.     See  Woodnxff  v.  Logan,  1  bosiness  enforced.    [IS91]  2  Q.  B.  369. 
Eng.  276 ;  Stokes  v.  Ilatcher,  1  Sonth.         *  Such,  «.  g.,  as  a  provision  for  not 

84 ;   M'Dowles's  Case,  8  Johns.  331 ;  paying   wages   regnlarij.    Meakia   v. 

Blnnt  u.  Melcher,  2  Mass.  228 ;  Bex  v.  Morris,  12  Q.  B.  D.  352.    §  408. 
Inhabitants  of  Wigston,  3  B.  &  C.  484 ;         ^  A  minor's  contract  to  support  his 

119  Ind.  532 ;  Clark  v.  Goddard,  39  Ala.  bastard  child  held  binding,  because  stat- 

164 ;  infra,  Fftrt  VI.  c  1.  ate  would  have  compelled  it.    Stowers 

3  5  DowL  &  R7.  339 ;  6  T.  R.  558;  v.  Hollis,  83  Ky.  544. 
Cro.  Jac  494;   Cro.  Car.  179;   Met         «  State  0.  Weatherwax,  IS  Kan.  463 ; 

Contr.  66 ;  Hex  v.  Mountsorrel,  3  M.  &  404  n.  and  citations. 
S.  497.    Infant's  covenant  to  pay  a  rea-         ^  §  419. 
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positively  disadvantageous  in  tenns;^  it  is  not  by  the  better 
authorities  to  be  considered  as  absolutely  binding  upon  him, 
however  fair  and  advantageous  its  provisions,  to  the  extent  of 
compelling  him  to  fulfil  stipulations,  like  an  adult ;  but  so  far  as 
he  himself  is  concerned  it  is  usually  voidable.^  If  the  contract 
were  made  by  parent  or  guardian,  or  conformed  to  apprentice 
legislation,  the  employer's  relation  as  to  such  a  party  would  of 
course  be  diflferent. 

In  this  country  the  cases  are  very  common  where  a  minor  is 
said  to  be  emancipated  and  entitled  to  contract  for  and  receive 
his  own  wages.  But  the  significance  of  the  word  "emanci- 
pation "  is  not  exact ;  and,  certainly,  the  legal  obligation  of  the 
infant's  contract  for  work  as  to  others  is  by  no  means  com- 
mensurate with  his  right  to  the  fruits  of  his  own  toiL^  His  legal 
capacity  to  do  acts  necessarily  binding  does  not  seem  to  be 
enlarged  by  the  circumstance  that  his  father  has  given  him  his 
time,^  or  that  he  serves  out  with  neither  parent  nor  guardian  to 
assume  liabilities  to  others  for  him.  But  the  right  of  an  infant 
nearly  of  age  and  an  orphan  without  a  guardian,  to 'recover  the 
wages  due  him  under  a  contract  for  his  services,  should  in  the 
courts  be  favorably  regarded.* 


CHAPTER  IV. 

THE  INJURIES  AND  FRAUDS    OF  INFANTS. 

§  422.  Division  of  this  Chapter.  —  In  this  chapter  we  shall 
treat,  ^r5^,  of  injuries  and  frauds  committed  by  an  infant ;  second, 
of  injuries  and  frauds  suffered  by  an  infant 

§  423.  Injuries  oommitted  by  Infant ;  Infant  civilly  Responsi- 
ble. —  First,  as  to  injuries  and  frauds  committed  by  an  infant 

^  Reginar.Lord,  12Q.  B.  755;«tipra,  child's  emancipation,  see  wpra,  Part 

§  403.  m.  c.  5. 

«  See  Person  v.  Chase,  87  Vt.  647,         *  Post,  c.  5. 
and  other  cases  referred  to  in  c.  5,  pott.         *  Waagh  v,  Emerson,  79  Ala.  295. 

*  As  to  the  more  general  effect  of  a 
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It  is  a  genei-al  principle  that  infancy  shall  not  be  permitted 
to  protect  wrongful  acts.  To  use  the  forcible  expression  of  Lord 
Mansfield,  the  privilege  of  infancy  is  given  as  a  shield  and  not  a 
sword.^  And  minors  are  liable,  not  only  for  their  criminal  acts, 
but  for  their  torts ;  and  must  respond  in  damages  in  all  cases 
arising  ex  delicto  to  the  extent  of  their  pecuniary  means,  irrespec- 
tive of  the  form  of  action  which  the  law  prescribes  for^  redress  of 
the  wrong.* 

An  infant  is  then  as  fully  liable  as  an  adult  in  an  action  for 
damages  occasioned  by  injury  to  the  person  or  property  of  an- 
other by  his  wrongful  act.*  True,  as  it  has  been  observed 
where  infants  are  the  actors,  that  might  probably  be  considered 
an  unavoidable  accident,  which  would  not  be  so  where  the  actors 
are  adults.^  But,  says  a  writer,  where  the  minor  commits  a  tort 
with  force,  he  is  liable  at  any  age;  for  in  case  of  civil  injuries 
with  force,  the  intention  is  not  regarded.^ 

It  follows  from  what  we  have  said,  that  for  an  injury  occa- 
sioned by  an  infant's  negligence,  he  may  be  held  civilly  answer- 
able. As  where,  in  sport,  he  discharges  an  arrow  in  a  school-room 
where  there  are  a  number  of  boys  assembled,  and  thereby  dis- 
ables another ;  ^  or  aims  a  missile  at  an  older  boy  and  accident- 
ally hits  another  and  younger  one.^  And  even  though  under 
seven  years  of  age,  a  child  has  been  held  liable  in  trespass  for 
breaking  down  the  shrubbery  and  flowers  of  a  neighbor's  garden.® 
But  not  for  turning  horses  which  were  trespassing  on  his  father's 
land  into  the  highway,  for  this  does  not  constitute  a  tort.^  All 
the  cases  agree  that  trespass  lies  against  an  infant.  And  minors 
are  chargeable  in  trespass  for  having  procured  others  to  commit 
assault  and  battery .^^    While,  furthermore,  an  infant,  as  we  have 

^  Zoach  V.  Famons,  3  Barr.  1802.  -valid,  on  its  face,  the  infant  has  no  right 

^  Met.  Contr.  49 ;   1  Addis.  Torts,  of  action  against  one  aiding  the  officer 

731 ;  8  T.  R.  335 ;  2  Kent,  Com.  240,  in  making  the  arrest.    Gassier  Re,  139 

241 ;     School   District  v.  Bragdon,  3  Mass.  458,  461. 

Fost.  507  ;  Bollock  i;.  Babcock,3  Wend.         *  Bnllock  v.  Bahcock,  8  Wend.  391. 
391 ;  Oliver  t;.  McClellan,  21  Ala.  675.  ''  Peterson  v.  Haffner,  59  Ind.  130 ; 

*  Conklin  v.  Thompson,  29  Barb.  218.  Conwaj  v.  Reed,  66  Mo.  346. 

«  BnUock  V.  Babcock,d  Wend.  391.  >  Hnchting  r.  Engel,  17  Wis.  231. 

A  Reeve,  Dom.  Rel.  258.    See  Neal         "  Hnmphrej  v.  Douglass,  10  Vt.  71. 
r.  GiUett,  23  Conn.  437.  ^'^  Sikes  v.  Johnson,  16  Mass.  389 ; 

An  infant  is  not  liable  to  arrest  on  Tifft  v.  Tifft,  4  Denio,  177;  Soott  v, 

civil  process.    If,  however,  the  writ  was  Watson,  46  Me.  362. 
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seen,  canDot  be  sued  for  mere  breach  of  promise  to  marry,  one 
old  enough  to  commit  such  an  offence,  is  liable  in  civil  damages 
for  seduction,  whether  accompanied  or  not  by  such  a  promise.^ 

But,  supposing  a  tort  to  have  been  committed  by  the  express 
command  of  the  father ;  is  the  infant  then  liable  ?  So  it  was 
thought  in  a  Vermont  case,  where  the  decision  nevertheless 
rested  on  a  different  ground.*  "An  infant,  acting  under  the 
command  of  his  father,  as  a  wife  in  the  presence  of  her  hus- 
band, might  be  excused  from  a  prosecution  for  crime,  if  it 
should  appear  that  the  intent  was  wanting,  or  that  he  was 
acting  under  constraint;  yet  he  is  answerable  civHiter  for  in- 
juries he  does  to  another.",^  And  more  recently  this  question 
is  pltiinly  decided  in  Maine,  in  the  aflBrmative.*  In  North 
Carolina,  too,  it  is  held  that  the  infant  cannot  defend  by  alleg- 
ing that  the  tort  was  committed  by  the  direction  of  one  having 
authority  over  him  *  On  the  other  hand,  it  would  appear  that 
an  infant  cannot  be  held  responsible  for  torts  committed  by 
persons  assuming  to  act  under  his  implied  authority ;  in  other 
words,  that  his  liability  is  not  to  be  extended  in  any  case 
beyond  acts  committed  by  himself  or  under  his  immediate  and 
express  direction.® 

An  infant  in  the  actual  occupation  of  land  is  responsible  for 
nuisances  and  injuries  to  his  neighbor,  arising  from  the  negli- 
gent use  and  management  of  the  property.^  Or  for  wrongful 
detention  of  premises.^  And  ejectment  may  be  maintained 
against  an  infant  for  disseisin,  that  being  a  tort. 

§  424.  Immunity  for  Violation  of  Contract  distinguished.  — 
The  cases  on  the  subject  of  an  infant's  torts  do  not  seem  quite 
consistent,  so  far  as  decisions  upon  the  facts  are  concerned  ;  but 
the  principle  which  runs  through  them  all  serves  to  harmonize 
the  apparent  contradictions.     This  is  the  principle:   that  the 

^  Becker  v.  Mason,  93  Mich.  8S6 ;        *  Bobbins  v,  Monnt,  4  Bob.  (N.  Y.) 

§  415 ;  Fry  v.  Leslie,  87  Va.  269.  558 ;  Bnmham  v.  Seaverns,  101  Mass. 

>  Humphrey  v.  Douglass,  10  Vt.  71.  360. 

'  Per  Williams,  C.  J.,  ib.  ?  i*  Addis.  Torts,  731 ;  McCoon  v, 

«  Scott  V.  Watson,  46  Me.  362.  Smith,  3  Hill,  147. 

«  Smith  0.  Eron,  96  N.  C.  892.   Here        *  McClnre  v,  McClare,  74  Ind.  108. 
the  offence  was  trespass  npon  another's 
premises. 
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courts  will  hold  an  infaDt  liable  for  what  are  substantially  his 
torts,  but  not  for  mere  violations  of  a  contract^  though  attended 
with  tortious  results,  and  though  the  party  ordinarily  has  the 
right  to  declare  in  tort  or  contract  at  his  election.  It  must  be 
remembered  that,  for  his  contracts,  the  infant  is  not  ordinarily 
liable :  for  his  torts  he  is.  And  this  distinction  is  at  the  root 
of  the  legal  difficulty.  The  plaintiff  cannot  convert  anything 
that  arises  out  of  a  contract  into  a  tort,  and  then  seek  to  enforce 
the  contract  through  an  action  of  tort  Therefore  was  it  held 
that  where  a  boy  hired  a  horse  and  injured  it  by  immoderate 
driving,  this  was  only  a  breach  of  contract  for  which  he  was 
not  liable.^  Nor  was  he  liable  for  breaking  a  borrowed  car- 
riage.' And  where  in  an  exchange  of  horses  the  infant  had 
falsely  and  fraudulently  warranted  his  mare  to  be  sound,  he 
was  protected  from  the  consequences  on  the  same  principle.' 

The  English  cases,  decided  many  years  ago,  exhibit  a  strong 
disposition  to  apply  this  rule  in  favor  of  an  infant's  exemption. 
And  the  language  of  the  court  in  Manby  v.  Scott,  with  reference 
to  the  delivery  of  goods  to  an  infant,  and  suit  afterwards  for 
trover  and  conversion,  was  that  the  latter  shall  not  be  charge- 
able: ''for  by  that  means  all  infants  in  England  would  be 
ruined."^  Says  a  judge,  deciding  a  case  on  the  same  general 
principle,  "  the  judgment  will  stay  forever,  else  the  whole  foun- 
dation of  the  common  law  will  be  shaken."^  But  a  mora 
equitable  principle  pervades  the  later  cases.  Thus  in  an  Eng- 
lish case,  where  one  twenty  years  old  hired  a  horse  for  a  ride, 
and  was  told  plainly  that  it  was  not  let  for  jumping,  and  not- 
withstanding caused  the  horse  to  jump  a  fence  and  killed  the 
animal,  he  was  held  liable  for  the  wrong.®  And  in  Vermont  an 
infant  was  held  answerable,  not  many  years  ago,  where  he  hired 
a  horse  to  go  to  a  certain  place  and  return  the  same  day,  then 
doubled  the  distance  by  a  circuitous  route,  stopped  at  a  house 
on  the  way,  left  the  horse  all  night  without  food  or  shelter. 


1  Jennings  v.  Rnndall,  8  T.  B.  335.  «  1  Sid.  129,  quoted  with  approlMh- 

^  Schenck  o.  Strong,  1  Sonth.  87.  tion  in  Jennings  o.  Rnndall,  mipra, 

*  Green  v.  Greenbank,  2  BCarsh. 485 ;  *  Johnson  v.  Fye,  1  Keb.  905.    Seen. 

Howlett  v.   HasweU,  4   Campb.   118;  to  Howlett  v.  HasweU,  «ii/)ra. 

MorriU  o.  Aden,  19  Vt.  505.  >  Barnard  v.  Haggis,  14  C.  B.  h.  8.45. 
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and  by  such  over-driving  and  exposure  caused  the  death  of 
the  horse. ^  This  is  the  Massachusetts  doctrine  likewise,^  and 
that  of  other  States.*  The  New  Hampshire  rule  is  that  the 
infant  bailee  of  a  horse  is  liable  for  positive  tortious  acts  wil- 
fully committed,  whereby  the  horse  is  injured  or  killed ;  though 
not  for  mere  breach  of  contract,  as  a  failure  to  drive  skilfully.* 
The  distinction  to  be  relied  upon  is,  that  when  property  is 
bailed  to  an  infant,  his  infancy  protects  him  so  long  as  he 
keeps  within  the  terms  of  the  bailment;  but  when  he  goes 
beyond  it,  there  is  a  conversion  of  the  property,  and  he  is  liable 
just  as  much  as  though  the  original  taking  were  tortious.^ 

Chief  Justice  Marshall  pronounces  infancy  to  be  no  complete 
bar  to  an  action  of  trover,  although  the  goods  converted  be  in 
the  tinfant's  possession  in  virtue  of  a  previous  contract.  "  The 
conversion  is  still  in  its  nature  a  tort ;  it  is  not  an  act  of  omis- 
sion but  of  commission,  and  is  within  that  class  of  offences  for 
which  infancy  cannot  afford  protection."  ^  This  doctrine  is  ap- 
proved in  New  York,*^  and  in  Maine.®  So,  in  England,  deti- 
nue will  lie  against  an  infant,  where  goods  were  delivered  for  a 
special  purpose  not  accomplished.^  And  the  general  rule  seems 
to  be  now  well  established  that  an  infant  is  liable  for  goods 
intrusted  to  his  care,  and  unlawfully  converted  by  him ;  though 
as  to  what  would  constitute  such  conversion,  the  authorities 
are  not  agreed.^^  Thus  it  is  held  that  while  a  ship-owner  can- 
not sue  his  infant  supercargo  for  breach  of  instructions  he  may 
bring  trover  for  the  goods. ^^  And  an  infant,  prevailing  on  the 
plea  of  infancy  in  an  action  on  a  promissory  note  given  by  him 
for  a  chattel  which  he  had  obtained  by  fraud  and  refused  to 
deliver  on  demand,  has  still  been  rendered  liable  to  an  action  of 


1  Towne  v,  Wiley,  23  Vt.  355.    And  had  been  relied  on,  in  Cadwallader  v. 

see  Ray  v.  Tnbb»,  50  Vt.  688.  MeClay,  37  Neb.  359.  ' 

«  Homer  r.Thwing,  3  Pick.  492.  •  Vasse  v.  Smith,  6  Cranch,  226. 

8  Freeman  v.  Boland,  14  K.  I.  39.  ^  Campbell  v.  Stakes,  2  Wend.  137. 

*  Eaton  V.  HiU,  50  N.  H.  235.  >  Lewis  v,  Littlefield,  15  Me.  233. 

6  Towne  r.  Wiley,  supra,  per  Red-  •  Mills  v.  Graham,  4  B.  &  P.  140. 

field,  J.    The  mle  is  otherwise  in  Penn-  ^^  See    Story,   Bailments,    §    50 ;    2 

sylvania.    Penrose  v.  Carren,  3  Rawle,  Kent,  Com.  241 ;  Baxter  r.  Bush,  29 

351.    An  infant  of  apparent  discretion  Vt.  465;  Schouler  Bailments, 

was  not  aUowed  to  defrand  npon  the  ^^  Vasse  v.  Smith,  6  Cranch,  226. 
settlement  of  a  suit,  where  his  promise 
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tort  for  the  conversion  of  the  chattel;  the  original  tort  not 
having  been  superseded  by  a  completed  contract.^  Eeplevin 
would  lie  for  the  goods  even  where  a  suit  for  damages  might 
fail.^  For  stolen  money  and  stolen  goods  converted  into  money, 
an  infant  is  held  liable  in  assumpsit.'  Yet  his  conversion  of 
specific  goods  should  be  carefully  distinguished  from  what  is 
in  substance  a  breach  of  his  contract  to  sell  and  account  for 
profits.* 

Where  an  action  for  money  had  and  received  was  brought 
against  an  infant  to  recover  money  which  he  had  embezzled. 
Lord  Kenyon  said  that  infancy  was  no  defence  to  the  action ; 
that  infants  were  liable  to  actions  ex  delicto,  though  not  ex  con^ 
iractu,  and  though  the  action  was  in  form  an  action  of  the  latter 
description,  yet  it  was  in  point  of  substance  ex  delicto^  For 
embezzlement  of  funds,  therefore,  an  infant  may  be  considered 
liable.®  And  in  New  York,  and  some  other  States,  an  infant  is 
held  responsible  in  tort  for  obtaining  goods  on  credit,  intending 
not  to  pay; 7  or  for  drawing  a  check  fraudulently  against  a 
bank  where  he  has  no  funds,  in  payment  of  his  purchase.®  In 
New  Hampshire,  the  general  rule  is  stated  to  be,  that  if  false 
representations  are  made  by  an  infant  at  the  time  of  his  con- 
tract, he  may  set  up  infancy  in  defence ;  but  that  if  the  toit  is 
subsequent  to  the  contract,  and  not  a  mere  breach  of  it,  but  a 
distinct,  wilful,  and  positive  wrong  of  itself,  then,  although  it 
may  be  connected  with  a  contract,  the  infant  is  liable.^ 

§  425.  Same  Subject ;  Infant's  Frandulent  Representations  as 
to  Age,  &o.  —  The  plea  of  infancy  has  long  been  considered,  both 
in  England  and  this  country,  a  good  defence  to  an  action  for 
fraudulent  representation  and  deceit.  Thus,  the  rule  is,  that  an 
infant  who  falsely  afSrms  goods  to  be  his  own,  and  that  he  had 
a  right  to  sell  them,  and  thereby  induces  the  plaintiff  to  purchase 

1  Walker  v.  Dayis,  1  Gray,  506.    And        •  ElweU  v,  Martin,  32  Vt  217. 
see  Fitts  v.  Hall,  9  N.  H.  441.  ^  WaUace  o.  Mone,  5  HUl,  891.  and 

^  Badger  v.  Phinney,  15  Mass.  859.  cases  cited.    Bat  the  rule  appears  other- 

*  Shaw  V.  Coffin,  58  Me.  254 ;  ElweU  wise  in  Indiana.  Root  v,  Stevenson's 
r.  Martin,  32  Vt.  217.  Adm*r,  24  Ind.  115. 

*  See  Mnnger  v.  Hess,  28  Barb.  75.        *  Mathews  o.  Cowan,  59  Bl.  341. 
And  see  Bnms  v.  Hill,  19  6a.  22.  *  Fitts  v.  Hall.  9  N.  H.  441 ;  Pzescott 

*  Bristow  V,  Eastman,  1  Esp.  172.  v.  Norris,  32  N.  H.  101. 
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them,  is  not  responsible.^  For  the  plea  of  infancy,  as  it  is  some- 
times said,  will  prevail  when  the  gravamen  of  the  fraud  consists 
in  a  transaction  which  really  originated  in  contract.^  Still  more 
frequently  has  it  been  held  that  for  a  false  and  fraudulent  rep- 
resentation that  he  was  of  fuU  age,  there  is  no  remedy  against 
the  infant ;  whether  money  were  advanced  or  goods  intrusted  to 
him  on  the  strength  of  such  representation.^  The  reader  must 
reconcile  the  sense  of  these  rules  with  some  of  the  foregoing 
cases  as  best  he  may.  If  anything  be  needed  to  show  the  inad- 
equacy of  common-law  remedies  for  frauds  and  wilful  misrepre- 
sentations, it  is  just  such  maxims  as  these,  which  have  been 
perpetuated  from  the  old  books. 

Upon  common-law  principle  it  may  well  be  said  that  while 
an  infant's  false  representation  of  full  age  or  other  material  fraud 
may  perhaps  constitute  a  separate  cause  of  action,  as  for  a  tort, 
it  will  not  render  his  contract  valid  so  as  to  estop  him  from 
avoiding  it.*  The  result  is  circumlocution  and  uncertainty, 
oftentimes  in  trivial  matters.  And  it  is  sometimes  held  that 
such  an  action,  as  for  tort,  will  not  lie.^ 

Chancery,  handling  its  weapons  with  more  freedom,  is  accom- 
plishing results  in  this  respect  more  widely  usefuL  The  doc- 
trine of  the  English  equity  courts  appears  to  have  been,  for 
years,  that  where  payment  is  made  to  one  falsely  representing 
himself  as  an  infant,  this  is  a  discharge  for  the  sum  paid ;  but 
that  where  there  was  no  such  misrepresentation  the  trustee  still 
remains  liable ;  the  mere  belief  that  one  was  of  age,  of  course, 
affording  no  ground  of  justification.'  An  English  bankruptcy 
case  of  modern  date  carries  the  principle  still  farther ;  far  enough 

^  Grove  v.  Nevill,  1    Keb.   778 ;   1  As  to  an  infant's  false  representation  of 

Addis.  Torts,  661 ;  Prescott  v.  Norris,  age  when  manjing,  see  §  20. 

32  N.  H.  101 ;   Morrill  v.  Aden,  29  Yt.         *  Carpenter   v.  Carpenter,  45  Ind. 

465.    Bnt  see  Word  v.  Vance,  1  Nott  &  142 ;    Conrad  v.  Lane,  26  Minn.  389 ; 

M'Cord,  197.  Heath  r.  Mahoney,  14  N.  Y.  Supr.  100 ; 

s  Gilson  V.  Spear,  38  Vt.  311.  Stud  well  v.  Shapter,  54  N.  Y.  249.  And 

•  Johnson  ».  Pye,  1  Sid.  258 ;  Price  see  Whitcomb    v,  Josljn,  51  Vt.  79 ; 

V.  Hewett,  8  Exch.  146  ;  a.  c.  18  E.  L.  Hnghes  v.  Gallans,  10  Phila.  618. 

&  Eq.  522;  Bnrley  r.  Knssell,  10  N.  H.         ^  Nash  v,  Jewett,  61  Vt  501,  and 

184;  Conroe  v.  BirdsaU,  1  Johns.  Cas.  cases  cited. 

127 ;  Merriam  v,  Conningham,  11  Cnsh.         *  Orerton  t^.  Bannister,  3  Hare,  503 ; 

40 ;  Brown  v.  McCnne,  5  Sandf .  224 ;  Stikeman  v,  Dawson,  1  De  G.  &  S.  90. 

Carpenter  v.  Carpenter,  45  Ind.  148. 

691 


§  425  THB  DOMESTIC  BBLATI0N8.  [PABT  V. 

to  startle  those  who  have  reposed  upon  the  assurance  that  the 
ancient  judgments  "will  stay  forever."  A  young  man,  who 
from  his  appearance  might  well  have  been  taken  to  be  more 
than  twenty-one  years  of  age,  engaged  in  trade,  and  wished  to 
borrow  or  to  obtain  credit,  and  for  the  purpose  of  doing  so 
represented  himself  to  the  petitioner,  expressly  and  distinctly, 
as  of  the  age  of  twenty-two.  It  was  held  that,  whatever  the 
liability  or  non-liability  of  the  infant  at  law,  he  had  made  him- 
self liable  in  equity  to  pay  that  debt.^  But  in  a  somewhat  later 
case,  not  inconsistent  with  these  others,  it  was  held  that  an 
infant's  settlement  upon  his  wife  might  be  avoided  by  him  on 
arriving  at  majority,  notwithstanding  there  was  some  evidence 
that  he  fraudulently  misstated  his  age  to  her  solicitor;  the 
fact  being,  however,  that  she,  a  widow  of  thirty-two,  knew  pei^ 
fectly  well  that  he  was  under  age,  and  was  not  misled  by  his 
representations.* 

The  result  of  these  late  English  decisions  is  to  reopen  in  that 
country  the  whole  subject  of  an  infant's  liability  on  his  fraudu- 
lent misrepresentations;  and  considerable  uncertainty  appears 
to  pervade  the  latest  common-law  decisions  in  that  country, 
which  incidentally  bear  upon  the  subject'  Whether  the  new 
or  the  old  doctrine  is  in  the  end  to  prevail,  it  is  too  early  yet  to 
say;  but  a  collision  has  come,  towards  which  equity  and  the 
common  law  were  fast  tending.  Much,  however,  depends  upon 
the  position  in  which  the  infant's  liabilities  are  presented  in 
court* 

1  In  re  Unitj  and  Banking^  Associa-  be  sbowii."    He fnrther  obseires :  "The 

tion,  3   De  G.  &  J.  63  (1858).    Lords  privUege  of  infancj  is  a  legal  priyilege. 

Justices  Brace  and  Tomer  concurred  On  the  one  hand,  it  cannot  be  nsed  bj 

in  this  opinion,  both  expressing  some  infants  for  the  purposes  of  fraad.    On 

reluctance  in  giving  the  judgment.  the  other  hand,  it  cannot,  I  think,  he 

^  Nelson  v.  Stocker,  4  De  G.  &  J.  aUowed  to  be  infringed  upon  bj  per- 

458(1859).    Lord  Jostice  Tamer,  com-  sodb  who,    knowing    of   the    infimcj, 

men  ting  npon  the  case,  said:  "There  must  be  taken  also  to  know  of  the 

can  be  no  doabt  that  it  is  morally  wrong  legal  consequences  which  attach  to  it." 

in  an  infant  of  competent  age,  as  it  is  Ih.  p.  465.    See  Innuui  v.  Inman,  L.  R. 

in  any  other  person,  to  make  any  false  16  £q.  260. 

representation  whatever ;   but  the  ob-         >  See  De  Roo  v.  Footer,  IS  C.  B. 

servance  of  obligations  or  duties  which  v.  a.  272  (1862);   Wright  v.  Leonard, 

rest  only  upon  moral  grounds  cannot  U  C.  B.  n.  s.  258. 
be  enforced  in  chancery.    Some  wrong         ^  Thus,  recently,  where  an  infant 

or  injury  to  the  party  complaining  must  had  obtained  a  lease  on  a  false  rep- 
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§  426.  The  Same  Subject.  —  The  civil-law  doctrine  is  clearly 
that  if  a  minor  represents  himself  of  age,  and  from  his  person  he 
appears  to  be  so,  any  contract  made  with  him  will  be  valid ;  and 
the  law  protects  those  who  are  defrauded,  not  those  who  commit 
fraud.^  And  such  was  the  Spanish  law  as  formerly  prevalent  in 
our  Southwestern  States.^  In  a  Maryland  case,  too,  we  find  the 
suggestion  that  if  an  infant  forms  a  partnership  with  an  adult 
he  holds  himself  out  fraudulently  to  the  world.*  In  Texas,  the 
fraudulent  representations  of  an  infant  are  binding  upon  him> 
Intimations  are  sometimes  found  in  the  courts  as  to  gross  frauds 
which  might  bind  an  infant.^  -  And  in  Kentucky,  not  long  since, 
the  court  refused  to  allow  a  deed  made  by  a  wife  and  her  hus- 
band to  be  avoided  on  the  ground  of  the  wife's  infancy,  when,  to 
induce  the  innocent  purchaser  to  take  the  land,  she  and  her 
husband  had  made  oath  before  a  magistrate  that  to  the  best  of 
their  knowledge  and  information  she  was  more  than  twenty-one 
years  old.  This  was  a  righteous  decision.®  In  some  other 
States  an  infant  nearly  of  age  who  entraps  another  into  a  pur- 
chase or  moi-tgage  loan  by  direct  participation  in  a  fraud  as  to 
his  or  her  age,  has  been  estopped  in  chancery  from  attacking  the 
title  to  the  land  afterwai*ds  on  that  ground,  and  thei-eby  perpe- 
trating a  fraud.^    Beyond  this  there  seems  increased  authority 

reseutation  that   he  was  of  full  age,  ferred  to,  while  the  decision  went  upon 

it  was  held  in  chancery  that  the  lease  a  totally  different  ground.    As  to  a 

mnst  he  declared  void  and  possession  partnership  where  the  infant  deceived 

given  np,  and  the  infant  enjoined  from  the  adult  concerning  his  age,  see  59 

parting  with  the  farnitare ;    bat  that  Md.  344. 

the  infant  could  not  be  made  liable  for         ^  Kilgore  v.  Jordan,  17  Tex.  341 ; 

nse    and    occupation.      Lempriere    v.  Carpenter  v.  Pridgen,  40  Tex.  32. 
Lange,  L.  R.  12  Ch.  D.  675.  <^  Stoolfoe  v.  Jenkins,  12  S.  &  R. 

1  1  Dom.  pt.  1,  b.  4,  tit.  6,  §  2.  399 ;  2  Kent,  Com.  241.    And  see  Ster- 

^  See  able  discussion  of  this  sub-  ling  v.  Adams,  3  Day,  41 1 ;  Davies,  J., 

ject    by   Hemphill,   C.  J.,   Kilgore  v.  in  Henry  v.  Root,  23  N.  Y.  544. 
Jordan,   17  Tex.  341.     There  is  not         ^  Schmitheimer  v,  Eiseman,  7  Bush, 

another  American    case   to   be  found  298. 

where  this  subject  is  so  fully  discussed,         ^  Ferguson  v.  Bobo,  54  Miss.  121. 

in  its  civil-law,  common-law,  and  Eng-  Here  the  fraud  appears  to  have  been 

lish  equity  bearings  (1870).  perpetrated  without  any  positive  mis- 

*  Kemp  V.  Cook,  18  Md.  ISO.    The  statement  as  to  age.    A  clearer  and 

remark    is   quoted    as   that    of   Lord  later  case  is  Pemberton  Building  As- 

Mansfield,  in  Gibbs  v.  Merrill,  3  Taunt,  sociation  r.  Adams  (1895),  N.  J.  Eq. 

307,  but  this  must  be  an  error,  as  no  In  Lacy  r.  Pixler,  120  Mo.  383,  such 

such  language  appears  in  the  case  re-  an  issue  is  not  clearly  presented. 
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for  asserting  that  the  American  doctrine  on  this  subject  is  un- 
settled, and  that  it  responds  to  the  change  now  going  on  in 
the  English  courts.^  But  an  equity  court  in  North  Carolina 
refused,  not  many  years  since,  to  compel  specific  performance  of 
an  infant's  contract  on  the  alleged  ground  of  fraudulent  misrep- 
resentation of  his  father  and  himself,  that  he  was  of  full  age ; 
following  the  old  common-law  rule  instead  of  opposing  it.'  And 
in  many  States  still  an  infant  will  not  thus  be  debarred  from 
disaffirming  his  conveyance  at  majority.^ 

But  our  American  statutes  sometimes  quicken  the  infant's 
sense  of  honor.  Thus,  in  Iowa,  it  is  enacted  that  one  who, 
in  selling  real  estate,  represents  himself  to  be  of  fuU  age,  and 
induces  the  grantee  to  buy  on  the  strength  of  that  representa- 
tion, cannot  afterwards  disaffirm  his  contract  on  the  ground  of 
infancy.^  It  would  be  well  if  similar  statutes  were  enacted  in 
every  State.  We  assume,  of  course,  in  general,  that  the  infant 
thus  misrepresenting  has  reached  y6ars  of  discretion  and  in 
appearance  might  be  taken  for  an  adult. 

§427.  Injuries,  *o.,  suffered  by  Infants. — Second,  As  to 
injuries  and  frauds  sufiered  by  infants.  Infants  have  a  right  to 
sue,  by  guardian  or  next  friend,  to  recover  damages  for  injuries 
done  to  person  or  property  by  the  tortious  acts  of  another;  and 
the  ordinary  principles  of  law,  in  this  respect,  as  to  contributoiy 
negligence,  apply  to  them  as  to  adults.^  But  by  reason  of  their 
tender  years,  their  rights  and  remedies  receive  a  somewhat 
peculiar  treatment  in  the  courts,  as  we  proceed  to  show. 

^  In  several  of  the  latest  Aineri-  who  fraadnlentlj  procared  s  settlemeDt 
can  cases  the  disposition  is  strong  to  from  his  goardian  by  a  similar  false- 
hold  an  infant  apparently  of  age  and  hood  was  not  aUowed  to  repudiate 
in  fact  nearly  so,  liable  for  the  conse-  that  settlement  on  attaining  majority, 
qaences  of  his  fraudulent  misrepresenta-  Hayes  v.  Parker,  41  N.  J.  £q.  63a 
tion  on  that  point.  In  Indiana  an  infant  >  Dibble  v.  Jones,  5  Jones  £^.  389. 
who  by  falsely  stating  himself  to  be  *  Sims  p.  Eyerhardt,  102  U.  S.  Snpr. 
of  age  obtained  property  for  which  he  300. 

gave  his  worthless  note  and  mortgage,  ^  Prouty  v.  Edgar,  6  Iowa,  853. 
is  held  liable  to  an  action  for  deceit.  *  1  Addis.  Torts,  712.  The  youth 
Rice  V.  Boyer,  108  Ind.  47S ;  cf.  Baker  of  a  person  injured  does  not  extend  the 
V.  Stone,  136  Mass.  405,  where  the  in-  liability  of  the  person  causing  the  in- 
fant did  not  misrepresent,  but  merely  jury,  for  the  tortious  acts  of  his  aer- 
knew  that  the  adult  supposed  him  to  he  vants.  Sherman  v.  Hannibal  R.,  7S 
of  age.    In  New  Jersey  an  infant  ward  Mo.  62.    And  see  poti.  Part  VX  c.  4. 
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§  428.  Same  Sabjeot ;  Child's  Contribatory  NsgUgenoe.  —  Thus 
it  is  held  that  a  child  eight  years  old  may  sue  one  who  seUs  and 
delivers  to  him  a  dangerously  explosive  substance,  such  as  gun- 
powder,  though  upon  his  own  request^  Such  actions  are 
grounded  upon  the  ignorance  of  the  child  and  the  negligence  of 
those  who  fail  to  regard  it. 

The.  principle  involved  is  precisely  that  of  the  case  where  a 
man  delivers  a  cup  of  poison  to  an  idiot  or  puts  a  razor  into  the 
hand  of  an  infant  The  child  uses  that  ordinary  care  of  which 
he  is  presumed  capable  at  his  age ;  and  though  this  may  amount^ 
logically,  to  actual  carelessness  as  applied  among  adults  to  the 
ordinary  transactions  of  life,  his  right  of  action  is  not  thereby 
forfeited.^  Whoever,  then,  would  avoid  a  suit  like  this,  must 
regulate  his  own  discretion  to  suit  the  party  with  whom  he  deals, 
and  act  at  all  times  with  befitting  prudence.  Due  average  care 
according  to  age,  sex,  and  capacity,  is  all  that  the  law  exacts  of 
any  child  of  tender  years,  and  not  the  average  standard  for  adults, 
in  judging  of  the  child's  contributory  negligence ;  and  wherever 
there  is  danger  to  which  the  infant  exposes  himself,  it  is  ma- 
terial to  consider  whether  his  judgment  and  reflection  were  suffi- 
ciently matured  to  make  that  danger  obvious.^  Children  under 
four  can  hardly  be  capable  of  prudence  or  rashness  at  all  as  to 
themselves. 

But  there  are  cases  where  the  child  himself  may  have  no  right 
of  action  for  injuries  received,  —  as  if  he  be  technically  a  tres- 
passer, and  meddling  with  property  which  does  not  belong  to 

As  to  prosecoting  sach  Baits  bj  next  letamed  the  propertj  leceiyed.    Shn- 

friend  &c.,  see  §  450.  ford  v.  Alexander,  74  Ga.  293. 

As  to  action  for  malpractice  in  treat-         ^  Garter  r.  Towne,  98  Mass.  567. 
ing  an  infant,  see  Force  v.  Gregory,  63         «  Byrne  i;.  New  York  Central  R.,  83 

Conn.  167.    The  fact  that  the  plaintiff  N.  Y.  620. 

is  a  minor  and  incapable  of  contracting         *  Railroad    Co.  v.  Young,  83    Ga. 

for  the  service,  or  tliat  the  father  called  512 ;  120  N.  Y.  526 ;  Illinois  Central  R. 

the  physician,  constitutes  no  defence,  v.  Slater,  129  111.  91 ;  Greenway  v.  Con- 

Ib.;  97  Ala.  181.    Injury  to  a  young  roy,  160  Penn.  St.  185;  83  Wis.  171; 

child  by  leaving  team  unhitched.    43  119  Ind.  455;  77  Tex.  356;  123  N.  Y. 

La.  Ann.  63.    Instigating  a  young  child  645.    In  setting  a  child  to  perform  a 

to  do  an  injurious  thing.    87  CaL  545.  dangerous  service  the  above  principle 

Where  a  suit  is  prosecuted  on  an  applies,  and  due  warning  is  at  least  in- 

infant's  behalf  to  recover   for   fraud  cumbent  upon  the  employer   in  such 

practised  upon  him,  it  is  no  defence  that  case.    119  Ind.  455;  84  Ga.  320;   56 

he  has  not  rescinded  the  contract  or  Ark.  232 ;  83  Tex.  598. 
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him.  Of  this  rule  an  £nglish  case  affords  an  example,  where  a 
hoj,  four  years  old^  coming  from  school,  saw  a  machine  exposed 
for  sale  in  a  public  place,  and  by  direction  of  his  brother,  seven 
years  old,  placed  his  fingers  within  the  machine  whilst  another 
turned  the  crank  and  thereby  crushed  his  fingers.^  The  court 
held  that  no  action  would  lie.  But  if  the  trespass  of  the  infant 
does  not  substantially  contribute  to  produce  the  injury,  it  would 
appear  that  no  defence  can  be  legally  interposed  on  this  ground.' 
Thus  the  mere  fact  that  a  youth  gets  upon  a  railroad  car  intend- 
ing to  ride  without  paying  fare  is  held  not  to  bring  the  case 
within  the  rule  of  trespass  or  contributory  n^ligenca?  And 
late  American  cases  go  so  far  as  to  assert  that  a  young  child,  even 
though  a  technical  trespasser,  may  recover  for  injuries  where  an 
adult  might  not ;  and  this  upon  the  ground  that  the  defendant 
had  placed  something  dangerous  or  in  a  dangerous  condition  to 
which  children  were  readily  attracted.^ 

§  429.  Same  Subject ;  Contributory  Negligence  of  Parent^  Pro- 
tector, Ac.  —  Another  and  the  more  common  class  of  exceptions 
consists  of  cases  where  the  parents  or  other  persons  having  charge 
of  the  child  have  been  guilty  of  negligence.  The  rule  of  New 
York,  Massachusetts,  Illinois,  and  some  other  States  is  that  a 
child  too  young  to  have  discretion  for  himself  cannot  recover  if 
his  protector  fails  to  exercise  ordinary  care,  but  that  he  may  if 
he  uses  such  care  as  is  usual  with  children  of  the  same  age,  and 
the  protector  exercises  ordinary  care  besides.*    The  English  rule, 

^  Mangan  r.  Atterton,  L.  R.  I  Ex.  It  is  sometimes  hard  to  draw  the  line 

239.    And  see  Hughes  v.  McFie,  2  H.  between  a  child's  wrong-doing  and  con- 

&  C.  744;  38  L.  J.  (Ex.)  177.  tribatory  negligence  in  sach  cases;  bnt 

^  See  Daley  t;.  Norwich  &  Worcester  the  rnle  of  trespass  should  arail  as  a 

R.  R.  Co.,  26  Conn.  591.  defence,  within  {bat  limits,  for  nninten- 

»  Kline  v.  Central  Pacific  R.  R.  Co.,  tional  injury.     These   tort   suits    are 

37  Cal.  400.    See  Townley  v.  Chicago  constantly  on  the  increase.    Presnmp- 

R.,  53  Wis.  626.  tions  under  the  principle  of  a  growing 

^  Haesley  v.  Winona  R.,  46  Minn,  discretion    during    infancy  hare  been 

233 ;  City  of  Pekin  i;.  McMahon  (1894)  already  considered.    §  392.    Yet  these 

lU.;    Penso    v.   McCormick,  125  IndL  are  presumptions  only;  and  in  these 

116.     See  rnle  stated  in  McCarragher  cinl  actions  the  law  fixes  no  arbitrary 

V.  Rogers,  120  N.  Y.  526.    But  cf.  cases  rule.    See  1 15  N.  Y.  104. 
where  the  child  was  debarred  as  a  tres-        ^  Wright  v.  Maiden  &  Melrose  R. 

passer.    Rodgers  v.  Lees,  140  Penn.  St  Co.,  4  Allen,  283 ;  Hartfield  v.  Roper, 

475;  McGuiness  v.  Butler,  159  Mass.  21  Wend.  617;   Downs  v.  New  York 

233,  and  cases  cited;   150  Mass.  515.  Central  R.  R.  Co., 47  N.  Y.  88;  Ken 
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as  formerly  understood,  does  not  take  into  consideration  the  cir- 
cumstance of  the  protector's  negligence  at  alL^  And  in  various 
American  States  the  child's  exercise  of  ordinary  care  appears 
alone  to  be  regarded.^  The  latest  English  cases,  however^  lean 
toward  the  doctrine  first  above  stated.  Thus,  when  the  child,  at 
the  time  of  injury,  was  in  the  care  of  his  grandmother,  at  a  rail- 
road station,  where  she  htid  purchased  tickets  for  both,  it  was 
held  that  the  plaintiff  was  so  identified  with  his  grandmother 
that,  by  reason  of  her  negligence,  no  suit  was  maintainable 
against  the  company.^ 

Where  carelessness  of  a  mother  or  other  protector  is  alleged, 
in  authorizing  an  exposure  of  the  child,  it  may  sometimes  be 
said  that  the  father  or  proper  parent  or  guardian  had  conferred 
no  authority.^  To  take  common  illustrations  of  this  doctrine 
Allowing  a  child  seventeen  months  or  even  two  or  three 
years  old  to  be  in  the  public  street  of  a  city  without  a  suitable 
attendant  is  held  to  be  a  want  of  ordinary  care  on  the  parents' 
part,  and  if  the  child  be  run  over  there  is  no  remedy.*  But 
there  are  circumstances  under  which  it  would  be  found  that  the 
parent  or  protector  of  such  a  child  was  exercising  ordinary  care ; 
while  the  child  himself  would  be  treated,  doubtless,  as  incapable 
of  personal  negligence  at  so  early  an  age,  so  as  to  defeat  his 
right  of  action.®  Suffering  a  boy  eight  or  ten  years  old  to  play 
on  the  street  after  dark  is  not  necessarily  negligence  on  the  pro- 
tectoi-'s  part.^     And  even  as  to  children  four  years  of  age  or 

V.  Forgue,  54  HI.  482 ;  Schmidt  ».  Mtt-  «  Waite  v.  North-Eaatem  R.  R.  Co., 

waakie,  &c.  R.  R.  Co.,  23  Wis.  186 ;  5  Jar.  n.  s.  936. 

OTlaherty  i;.  Union  R.  R.  Co.,  45  Mo.  *  Pierce  v.  MiUay,  62  HI.  133. 

70;  Baltimore,  &c.  R.  R.  Co.  v.  State,  »  Kreig  v.  Wells,  1  E.  D.  Smith,  74; 

80  Md.  47;  Munn  v.  Reed.  4  AUen,  Casey  r.  Smith,   152  Mass.  294;    160 

431;  Lehman  v.  Brooklyn,  29  Barb.  236 ;  Penn.  St.  647.    Otherwise  as  to  leaving 

City  of  Chicago  v.  Starr,  42  HI.  174.  a  child  three  years  of  age  to  play  inside 

^  Lynch    o.  Nnrdin,    1    Q.    B.    29.  the  gate,  when,  unknown  to  the  parent, 

Doubted,  however,  in  Lygo  r.  Newbold,  a  large  hole  had  been  dug  just  outside 

9  Exch.  302.  into  which  the  child  fell.    156  Mass. 

2  Robinson  v.  Cone,  22    Vt.   213 ;  291. 

Korth  Penn.  R.  R.  Co.  v.  Mahoney,  57  ^  See  Mangam  v.  Brooklyn  R.  R. 

Penn.  St  187 ;  Bellefontaine,  &c.  R.  R.  Co.,  38  N.  Y.  455 ;  Schmidt  v.  Milwau- 

Co.  V.  Snyder,  18  Ohio  St.  399 ;  Daley  kie,  &c.  R.  R.  Co.,  23  Wis.  186. 

V.  Norwich  &  Worcester  R.  R.  Co.  26  ?  Lovett  v.  Salem,  &c  R.  R.  Co.,  9 

Conn.  591.    But  see  Bronson  v.  South-  AUenj  557. 
bury,  37  Conn.  199. 
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thereabouts,  or  perhaps  younger,  it  is  not  expected  that  parents 
who  have  to  labor  for  themselves  and  cannot  hire  nurses  are  to 
be  without  remedy  for  themselves  or  their  children  every  time 
the  child  steps  into  the  street  unattended.  What  would  be  ex- 
pected of  the  custodians  of  these  tender  beings  is  a  degree  of 
care  or  diligence  suitable  to  the  capacity  of  the  child ;  in  other 
words,  ordinary  care  and  prudence  in  watching  and  controlling 
the  child's  movements.^  This  care  and  prudence  should  be  pro- 
portionate to  known  dangers  or  to  dangers  which  ordinary  dili- 
gence might  have  made  known  to  the  custodian.^  As  to  a  child 
Some  twelve  years  of  age  travelling  with  his  mother,  and  injured 
in  stepping  between  cars,  the  right  to  sue  is  not  necessarily  de- 
feated for  the  reason  that  she  permitted  him  to  go  into  another 
car  from  that  where  she  was  sitting,  and  he  did  so.'  In  fact, 
the  circumstances  of  each  case  are  fairly  to  be  weighed  by  the 
jury.  No  child  capable  of  running  about  can  be  kept  tied  up  in 
the  house  and  subjected  to  constant  watch.  The  rule  is  to  be 
reasonably  and  beneficially  applied ;  and  the  circumstances  are 
in  general  for  the  jury>    The  older  and  more  capable  the  child, 

^  City  of  Chicago  v.  Major,  18  HI.  on  both  sides,  --on  the  part  of  the  city 

360 ;  O'Flaherty  v.  Union  R.  R.  Co.,  45  in  allowing  the  coonter  to  remain  in 

Mo.  70 ;    Baltimore,  &c  R.  R.  Co.  v.  that  situation,  and  on  the  part  of  the 

State,  30  Md.  47  ;  129  111.  91.  parents  in  permitting  the  child,  at  his 

^  LonisYille  R.  v.  Shanks,  132  Ind.  age,  to  roam  the  crowded  thoroughfares 

395.    As  to  the  unforeseen  use  of  a  toy  of  the  city  at  a  great  distance  from  his 

air-gun  bought  by  the  parent,  see  SI  home.    The  negligence  on  the  part  of 

Wis.  239 ;  88  Mich.  225.  the  city  was  less  than  that  attributable 

'  Downs  V.  N.  Y.  Central  R.  Co.,  47  to  the  child's  parents,  and  therefore 

N.  Y.  83.  there  could  be  no  recovery.    City  of 

*  The  principle  may  be  further  illus-  Chicago  v.  Starr,  42  111.  174.    In  this 

trated  by  an  Illinois  case.    A  heavy  case  it  was  further  suggested  that  the 

counter,  some  eighteen  feet  long  and  degree  of  carelessness  is  not  to  be  judged 

three  feet  high,  which  had  been  placed  from  a  single  fatal  accident;  but  that 

across  the  sidewalk  in  one  of  the  prin-  the  question  is  rather  what  would  have 

cipal   thoroughfares   of    Chicago,   re-  been  the  course  of  a  prudent  person 

mained  so  for  two  or  three  weeks,  when  prior  to  the  accident.    And  the  habitunl 

some  children  were  climbing  upon  it  carelessness  of  the  parents  in  aUowing 

and  thereby  caused  it  to  fall  over.    One  the  child  to  go  about  unattended  was 

of  the  children,  six  'years  old,  was  in-  considered  material.    But  see  Kerr  v. 

jured  and  died,  and  the  parents  sued  Forgue,  54  111.  482,  limiting  the  rule, 

the  city,  under  statute,  for  damages.  Perhaps  the  course  most  consistent  with 

The  court  held,  upon  the  state  of  facts  the  latest  authorities  is  to  leave  the 

before  them,  that  the  action  would  not  question  of  negligence,  so  far  as  pos- 

lie  because  there  was  negligence  shown  sible,  with  the  jury,  upon  the  state  of 
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the  less  pertinent  is  of  coarse  the  question  of  a  castodian's 
prudence.  And  wherever  the  child  himself  exercised  due 
care  and  prudence  in  fact^  the  care  and  diligence  of  a. protector 
might  well  become  immaterial  in  a  suit  for  the  child's  own 
injury.^ 

Causa  proxima  non  remota  spectatur  is  the  maxim  usually  ap- 
plied in  cases  of  torts,  whether  the  plaintiff  be  infant  or  adult 
But  where  the  tort  is  occasioned  by  the  negligence  of  one  person, 
the  infant  is  not  debarred  of  his  right  to  sue  the  other  party  who 
shared  in  it  As  where  a  child  too  young  to  take  care  of  himself 
-r-  there  being,  we  shall  suppose,  no  negligence  on  the  part  of 
the  parent  —  is  in  danger  of  being  run  over  by  a  steam-engine, 
and  some  stranger  catches  him  up,  meaning  to  save  his  life,  and 
imprudently  rushes  over  the  track  and  falls  with  the  child.  An 
accident  so  occasioned  might,  under  some  such  circumstances, 
give  a  right  of  action  against  either  the  stranger  or  the  railroad 
company,  or  against  them  jointly.^ 

§  430.  Suits  of  Parent  and  Child  for  Injury ;  Loss  of  Services 
reckoned.  —  We  have  already  seen  that  a  parent  may  sue  for 

facta  presented.    See  further,  VTeeks  v.  '  See  North  Penn.  R.  R.  Co.  v.  Mar 

Pacific  R.,  56  Cal.  513 ;  Murlej  o.  Roche,  honej,  57  Penn.  St  187.     The  views 

130  Maaa.  330 ;  86  Ga.  40 ;  §  428 ;  120  expressed  in  this  case  may  not  meet,  in 

N.  Y.  526 ;  81  Iowa,  1 ;  78  Cal.  578.  aU  respects,  the  concurrence  of  other 

^  .Chicago  R.  v,  Robinson,  127  III.  9.  courts ;  but  the  principle  extracted  in 

A  statute  suit  by  the  administrator  of  a  the  text  seems  to  the  writer  a  correct 

child  who  was  killed  is  not  debarred  by  one.    See  further,  as  to  slander  of  an 

the  consideration  that  a  negligent  parent  in£ant,  Hopkins   v.  Virgin,   11   Bush, 

win  inherit.    78  Iowa,  396.     In  New-  677.    As  to  injury  done  to  a  minor 

man  t;.  PhiUipsburg  R.  52  N.  J.  L.  446,  senant,  see  De  Graff  v.  N.  Y.  Central 

the  above  doctrine  of  imputing  the  mis-  R.,  76  N.  Y.  125 ;  Cooper  v.  State,  8 

feasance  of  a  child's  custodian  to  the  child  Baxt  324 ;  post.  Part  YI. 

itself  so  as  to  defeat  the  latter's  right  of  A  parent  who  knowingly  allows  his 

action  is  deemed  to  be  an  interpolation  young  child  to  remain  in  a  dangerous 

into  the  law;    with  chief  pertinence,  employment  without  objection  debars 

perhaps,  where  the  child  himself  was  himself  of  suit  by  his  own  negligence. 

actually  careful.    See  also  127  111.  9 ;  122  Penn.  St.  57.    But  where  one  em- 

66  Miss.    560;    69    Miss.    126.    Such  ploys  a  minor  knowingly  in  a  dangerous 

parental  misfeasance  ought  to  bar  the  business  without  his  father's  consent  or 

parent's  own  suit,  at  all  events;  even  knowledge,  he  becomes  liable  to  the 

though  it  should  not  that  of  the  child,  father's  suit  in  case  of  injury.    Texas 

138  111.  370.    The  doctrine  of  imputed  R.p.  Brick,  83  Tex.  526.  Concerning  the 

negligence    has    been    repudiated   in  child's  knowledge  of  danger  as  affecting 

yariouB   States.     89    Va.    780 ;   cases  his  own  suit  for  damages,  see  §  428. 

wpra,  I 
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damages  caused  his  child  by  another^s  wrong,  as  for  loss  of  his 
child's  services  during  the  period  of  minority,  since  such  services 
belong  to  the  parent.^  But  for  damage  to  the  person  involving 
a  permsment  injury  reaching  beyond  one's  minority,  the  minor  is 
entitled  in  his  own  right  to  recompense  for  such  prospective  loss.^ 
A  double  recovery  for  loss  of  the  child's  semces  during  minority 
is  not  permitted.^ 

§  431.  Arbitration,  Compromise,  and  Settlement  of  Injuries 
committed  or  suffered  by  Infants.  — While  an  infant  is  liable  for 
torts,  it  does  not  follow  that  his  contracts  in  compensation  for 
torts  are  binding.  In  fact,  his  submission  to  an  award,  and 
notes  given  or  money  paid  in  pursuance  thereof,  would  follow 
the  principle  of  void  and  voidable  and  binding  contracts  ;*  and, 
as  we  may  presume,  a  note  or  other  security  given  to  settle 
damages  may  not  be  sued  upon  without  inquiry  into  its  consider- 
ation, but  it  shall  be  good  to  the  same  extent  as  the  tort  which 
constituted  its  basis.^  And  on  the  other  hand,  where  he  releases 
or  compromises  for  any  injury  himself  has  sustained,  the  same 
rule  applies.®  The  parent  cannot  sue,  as  such,  for  the  child's 
injuries ;  neither  can  he  make  a  binding  compromise  or  release, 
except  as  to  his  own  demand  upon  the  defendant.^ 

1  Part  III..C.  4,  tupra,  •  Baker  ».  Lorett,  6  Mass.  78.    Ct 

3  Central  R.  R.  r.  Brimson,  64  Oa.  Cadwallader  v.  McClay,  37  Neb.  359, 

475,  and  cases  cited.  as  to  attempting  fraud  in  settling  a 

*  91  Mich.  298.  See  Judd  o.  Bal-  suit.  Infant's  right  to  sue  for  wrong 
lard  (1894),  Vt.  is  barred  by  limitations.    158  Mass.  54. 

«  Hanks  v.  Deal,  3  M'Cord,  257 ;         ?  See  Loomis  v,  Cliue,  4  Barb.  453 ; 

Pitcher  v,  Turin  Plank  Road  Co.,  10  Passenger  R.  R.  Co.  v.  Stutler,  54  Penn. 

Barb.  436 ;  Ware  i;.  Cartledge,  24  Ala.  St.  375 ;  82  Tex.  623.    But  see  Merritt 

622.  V.  WiUiams,  1  Harp.  Ch.  306.  Such  is  the 

*  See  Ray  v.  Tubbs,  50  Vt  688 ;  general  rule  as  to  next  friend.  §  450; 
tupra^  §  414.  The  withdrawal  of  a  Tripp  v.  Gifford,  155  Mass.  108 ;  149 
suit  against  a  minor  child,  without  fur-  Penn.  St.  24.  There  should  be  judicial 
ther  costs,  is  sufficient  consideration  for  sanction  to  such  compromise. 

the  father's  note  in  settlement.    Mas- 
colo  V.  Montesanto,  61  Conn.  50. 
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CHAPTER  V. 

RATIFICATION  AND  AVOIDANCE  OF  INFANT'S  ACTS  AND 

CONTRACTS. 

§  432.  Infante  may  ratify  or  dlsafBrm  Voidable  Acte  and 
Contracte.  —  That  indulgence  which  the  law  allows  infants,  to 
secure  them  &om  the  fraud  and  imposition  of  others,  can  only 
be  intended  for  their  benefit,  and  therefore  persons  of  riper  years 
cannot  take  advantage  of  such  transactions.  The  infant  may 
rescind  or  disaffirm  his  own  deed  or  contract;  but  the  adult 
with  whom  he  deals  is  held  bound  meantime,  unless  the  trans- 
action be  void,  and  not  voidable,^  or  one  of  those  contracts 
which  bind  an  infant  from  the  outset.^  ^nd  since,  as  we  have 
observed,  his  conveyance  is  not  to  be  decisively  repudiated  or 
ratified  till  his  minority  ends,  while  his  personal  property  trans- 
actions or  personal  transactions  may  be  avoided  any  time 
though  not  ratified,^  the  act  of  ratifying  or  affirming  bears  difier- 
ently  in  its  application. 

But  the  infant  may  confirm  his  voidable  contract  on  arriving 
at  full  age ;  and  if  he  does  so  by  such  writings,  words,  or  acts  as 
amount  to  a  legal  ratification  or  affirmance,  he  will  become  lia- 
ble then  and  thereafter.  But  what  is  in  law  a  sufficient  ratificar 
tion  or  affirmance  and  what,  too,  is  a  sufficient  avoidance, 
remain  to  be  considered. 

§  433.  Rule  affected  by  Statute ;  Lord  Tenterden's  Act ; 
Other  Statutes.  — Much  of  the  discussion  on  this  point  is  now 
dispensed  with,  or  rather  diverted,  in  England,  by  a  short  stat- 
ute to  the  eflfect  that  "  no  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  or  upon  any  ratification, 

1  Smith  V.  Bowen,  1   Mod.  25 ;   2         •  Supra,  c.  3. 
Kent,  Com.  236 ;  Warwick  v.  Brace,  2         •  Supra,  §  409. 
M.  &  S.  205;  Brown  v.  Caldwell,  10 
8.  &  R.  114 ;  supra,  c.  2;  56  Ark.  49. 
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after  fall  age,  of  any  promise  or  simple  contract  made  during 
infancy,  unless  such  promise  or  ratification  shall  be  made  by 
some  writing,  signed  by  the  party  to  be  charged  therewith."  ^ 
This  statute  is  known  as  Lord  Tenterden's  Act.  Here  is  a 
clear,  precise,  and  definite  rule ;  and  any  apparent  want  of  equi- 
ty is  compensated  by  the  certainty  with  which  a  very  trouble- 
some subject  is  managed,  one  which  has  so  constantly  led  to 
unprofitable  litigation.  The  same  or  similar  provisions  are  to 
be  found  in  the  laws  of  some  of  our  States.^ 

But  even  statutes  will  raise  legal  difficulties.  And  the  diffi- 
culty which  arises  under  this  particular  act  is  to  distinguish 
ratification  from  a  new  promise.  What  is  meant  by  a  "  ratifica- 
tion "  in  the  words  of  this  statute  ?  The  Court  of  Exchequer, 
some  years  since,  admitting,  in  the  course  of  argument,  that  the 
statute  made  a  distinction  between  ratification  and  new  prom- 
ises, gave  it  as  their  opinion  that  any  act  or  declaration  which 
recognizes  the  existence  of  a  promise  as  binding,  is  a  ratification 
of  it ;  and  that  the  statute  "  ratification  "  goes  so  far  as  to  com- 
prehend such  a  ratification  as  would  make  a  person  liable  as 
principal  for  an  act  done  by  another  in  his  name.^  And  hence 
certain  letters  written  by  the  defendant  in  reference  to  payment 
of  his  debt  out  of  his  money  in  the  hands  of  a  third  party  were 
held  binding.  More  lately  this  definition  of  ratification  was 
reconsidered  by  the  same  court  in  another  case,  where  the  cor- 
respondence was  over  a  dishonored  bill  of  exchange,  and  another 
person,  not  the  infant,  was  to  be  primarily  liable ;  and  the 
judges  were  divided  in  opinion.  But  the  disposition  seemed  to 
be  to  define  ratification  anew,  as  a  willing  admission  that  the 
party  is  liable  and  bound  to  pay  the  debt  arising  from  a  con- 
tract which  he  made  when  an  infant.^    Still  later  a  man,  being 

1  Stat.  9  Geo.  IV.  c  14,  §  5  (1828).  v.  Armstrong,  1  M.  &  S.  724.    Aa  to 

*  See  Tharlow  v.  Gilmore,  40  Me.  what  is  a  sufficient  compliance  with 

378.  the  Btatnte,  see  Hartley  r.  Wharton,  1 1 

s  Harris  v.  Wall,  I  Exch.  122.  Ad.  &  El.  934 ;    Hjde  v.  Johnson,  2 

«  Mawson  v.  Blane,  10  Exch.  206;  Bing.  N.  C.  778;  Hunt  v.  Masaej,  5  B. 

26  E.  L.  &  £q.  56a      See,  further,  &  Ad.  902. 

Smith,  Contr.  287.    Lord  EUenboroagh         See  also  Infants*  Relief  Act  of  1874 

considered  it  more  correct  to  saj,  in  (37  &  38  Vict  c.  62) ;  Smith  v.  King, 

general,  that  the  infant  makes  a  new  [1892]  2  Q.  B.  543.    As  to  what  con> 

promise  after  he  comes  of  age.    Cohen  stitntes  ratification  or  a  fresh  promiae 
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of  age,  signed  the  following  statement  at  the  foot  of  an  account 
of  the  items  and  prices  of  goods  furnished  to  him  while  an  in- 
fant by  the  plaintiff:  **  Particulars  of  account  to  the  end  of  1867, 
amounting  to  £162  lis.  6d,  I  certify  to  be  correct  and  satisfac- 
tory." It  was  held  that  this  was  not  a  sufficient  ratification 
under  the  statute,  because  these  words  did  not  really  admit  the 
debt  to  be  a  debt  existing  and  binding  upon  the  defendant.^ 

Some  statutes  regard  the  allowance  of  only  a  reasonable  time 
after  attaining  majority  for  disaffirmance  of  a  contract  or  con- 
veyance made  in  infancy,  requiring  the  infant  both  to  disaffirm 
and  to  make  restitution.^  Others  seek  to  prevent  sales  of  the 
minor's  property  for  some  time  after  he  reaches  majority.® 

§  434.  Rule  Independent  of  Statute ;  American  Doctrine.  — 
Independently  of  all  statutes,  however,  the  question  has  been 
asked  again  and  again,  what  language  and  what  conduct  on  the 
part  of  the  infant  attaining  to  majority  will  suffice  to  give  bind- 
ing force  to  his  acts  originally  voidable.  The  American  cases 
on  this  point  are  very  numerous.  And  it  must  be  confessed 
that  the  more  this  subject  has  been  discussed,  the  less  it  appears 
to  be  understood.  Two  principles  are  evidently  in  conflict :  the 
one,  that  an  infant  should  be  protected  against  his  own  impru- 
dence while  under  a  disability ;  the  other,  that  bona  Jide  credi- 
tors ought  not  to  be  cheated.  Some  cases  have  given  more 
prominence  to  the  first  principle,  others  to  the  second. 

There  cannot  be  much  doubt  that  at  the  time  Lord  Tenter- 
den's  Act  was  passed,  the  English  rule  was,  that  an  infant 
might,  by  his  general  conduct,  independently  of  a  precise  prom- 
ise or  new  contract,  on  his  part,  render  himself  liable  for  his 
contracts   made  while  an  infant.^    The  statute  was  passed  to 

upon  majority,  under  English  statutes,  ^  Howe  v.  Hopwood,  L.  R.  4  Q.  B.  I. 
of  an  infant's  promise  to  marry,  see         ^  Wright  v.  Germain,  21  Iowa,  585; 

Ditcham  v.  Worrall,  5  C.  P.  D.  410;  Jones  v,  Jones,  46  Iowa,  466 ;  64  Iowa, 

Northcote  v.  Doughty,  L.  R.  4  C.  F.  D.  315.     Disaffirmance   under    the   code 

385.    As  to  ratifying  as  "a  debt  of  should  be  within   a  reasonable  time, 

honor,*'   see    Maccord    v,    Osborne,  1  55  Iowa,  205 ;  59  Iowa,  679. 
C.  P.  D.  569.    And  see  In  re  Onslow,         *  Soullier  v.  Kern,  69  Fenn.  St.  16. 
L.  R.  10  Ch.  373.    The  inclination  of        «  See  Goode  r.  Harrison,  5  B.  &  Aid. 

these  late  English   cases  is  to  insist  147 ;  Smith,  Contr.  283,  284. 
upon  something  like  a  fresh  promise  in 
order  to  bind. 
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change  this  rule.  On  that  point  we  need  not  dwell.  This  does 
not  bind  American  courts,  it  is  true,  for  thej  had  adopted,  in 
many  instances,  another  rule  of  the  common  law,  to  which  they 
were  at  liberty  to  adhere,  in  spite  of  the  later  English  decisions ; 
since  it  was  the  rule  our  ancestors  brought  over  with  them. 

Now,  what  is  the  American  doctrine  ?  We  take  a  case  de- 
cided some  years  ago  in  Massachusetts,  where  an  infant  had 
made  a  promissory  note,  and  after  majority  admitted  several  times 
that  he  owed  the  debt,  and  said  he  would  pay  it  when  he  could. 
Says  the  court :  "  It  has  long  been  settled  that  a  direct  promise, 
when  of  age,  is  necessary  to  establish  a  contract  made  during 
minority,  and  that  a  .mere  acknowledgment  will  not  have  that 
'  effect"  ^  We  take  still  another,  decided  in  New  York  only  a  little 
later.  Says  a  judge  of  the  Court  of  Appeals,  after  a  most  ex- 
haustive review  of  the  cases :  "  I  think  that  the  course  of  deci- 
sion in  this  State  authorizes  us  to  assume  that  the  narrow  and 
stringent  rule,  formerly  enunciated,  that  to  establish  the  con- 
tract, when  made  in  infancy,  there  must  be  a  precise  and  posi- 
tive promise  to  pay  the  particular  debt,  after  attaining  majority,  is 
not  sustained  by  the  more  modern  decisions."  '  Time  has  not 
with  us  lessened  the  force  of  Chancellor  Kent's  observation, 
many  years  ago,  that  **  the  books  appear  to  leave  the  question 
in  some  obscurity,  when  and  to  what  extent  a  positive  act  on 
the  part  of  the  infant  is  requisite."  * 

It  may  be  remarked  that  a  great  change  was  gradually  devel- 
oped in  the  law  of  infancy,  by  making  various  contracts  and 
transactions  voidable  which  before  were  deemed  void.*  This 
might  reasonably  be  thought  to  have  introduced  a  new  element 
into  the  consideration  of  such  cases ;  the  result  tending  towards 
freedom  in  the  courts,  and  enabling  them  to  repudiate  artificial 
refinements  and  do  substantial  justice.  It  certainly  throws 
upon  the  modern  courts  a  greater  responsibility  than  formerly 
in  niling  between  complete  and  incomplete  ratification ;  or  (if 
legal  precision   requires  another  expression),  in  determining 

1  Proctor  V.  Sean,  4  Allen,  95  (1862),        >  2  Kent,  Com.  237. 
per  Metcalf ,  J.  *  See  c.  2,  ntpnu 

*  Per  Davies,  J.,  Henry  v.  Root,  S3 
N.Y.  545  (1865). 
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"whether  a  new  promise  has  passed  from  the  person  after  attain- 
ing full  age.  But  this  change  has  not  always  been  kept  in  view. 
In  New  York  the  modem  doctrine  is  that  ratification  or  confir* 
mation  of  the  contract  made  in  in&ncy  will  bind  the  party  if  it 
take  place  after  his  coming  of  age ;  that  a  new  promise,  positive 
and  precise,  equivalent  to  a  new  contract,  is  not  now  essential ; 
but  that  a  ratification  or  confirmation  of  what  was  done  during 
the  minority  is  sufficient  to  make  the  contract  obligatory.^  And 
it  is  well  observed  that  the  words  "  ratify  and  confirm  "  neces- 
sarily import  that  there  was  something  in  existence  to  whicb 
the  ratification  or  confirmation  could  attach,  entirely  ignoring 
therefore  the  notion  that  an  infant's  obligations  or  contracts 
were  nullified  by  the  state  of  infancy.*  But  it  must  be 
borne  in  mind  that  in  some  other  States  the  rule  is  quite  dif- 
ferent So  that  we  have  nothing  which  may  safely  be  pro- 
nounced the  American  doctrine  upon  this  subject. 

§  435.  The  Same  Subject;  Znstanoas.  —  It  seems  settled 
that  silence  for  an  unreasonable  time,  taken  in  connection  with 
other  fjEtcts,  such  as  using  the  property  purchased,  retaining  pos- 
session of  it,  selling  or  mortgaging  it,  or  in  any  way  converting 
it  to  the  infant  purchaser's  own  use,  would  be  sufficient  ratifica- 
tion to  bind  the  infant  after  reaching  manhood.'  As  where  a 
minor  bought  a  yoke  of  oxen,  for  which  he  gave  his  note,  and 
after  arriving  at  full  age  converted  the  oxen  to  his  own  use  and 
received  the  avails.^  Mere  lapse  of  time,  it  is  true,  will  not 
usually  amount  to  confirmation,  unless  the  complete  bar  of 
limitations  is  fulfilled.^  But  a  brief  lapse  of  time,  in  connection 
with  other  circumstances  making  the  infant's  position  inequita- 
table  if  he  means  later  to  disaffirm,  may  amount  to  confirmation.^ 

1  Heniy  v.  Hoot,  83  N.  Y.  526.  And  see  Alexander  v,  Heriot,  I  Bail. 

3  76.  Ch.  223  ;  Deason  v.  Boyd,  1  Dana,  45 ; 

'  See  note  Am.  editor  in  16  E.  L.  &  Yandevort^s  Appeal,  43  Fenn.  St.  462 ; 

£q.  558 ;  Lawson  v.  Lovejoy,  8  Me.  405 ;  Stem  v.  Freeman,  4  Met.  ( Ky.)  309  > 

Boyden  v.  Boyden,  9  Met  519  ;  Che>  Belton  v.  Briggs,  4  Desans.  465. 
shire  v.  Barrett,  4  M'Cord,  241 ;  Boody         ^  Wallace  i;.  Latham,  52  Miss.  291 ; 

V.  McKenney,  23  Me.  517;  Robinson  Front  v.  Wiley,  28  Mich.   164;  caaea 

V.  Hoskina,  14    Bnsh,  393.      Against  cited  in  31  Minn.  468. 
third  parties  ayerment  of   possession         ^  Cresinger  v.  Welch,  15  Ohio,  156  ; 

may  be  sufficient  averment  of  ratifi-  Strong,  J.,  in  Irrine  v,  Irvine,  9  WalB 

cation.    33  La.  Ann.  102.  617  ;  Goodnow  v.  Empire  Lumber  Co;, 

*  Lawion  r.  Lorejoyy  8   Me.  405.  31  Minn.  468. 
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And  cases  are  not  wanting  to  establish  the  position  that  ratifi- 
cation will  be  inferred  from  tacit  assent  and  delay  under  cir- 
cumstances where  silence  is  not  excusable,  where  there  was  full 
knowledge  and  opportunity  to  assert  one's  rights,  and  the  party 
whose  title  might  have  been  disputed  was  permitted  to  go  on 
incurring  expense  on  the  faith  of  it.^ 

Tet  that  the  cases  are  somewhat  conflicting  and  difficult  in 
this  respect  to  be  reconciled  will  appear  from  the  citation  of  a 
few.  In  Alabama,  an  infant,  ten  days  before  majority,  purchased 
a  note  and  drew  an  order  upon  a  third  person  in  payment,  and 
received  notice  of  nonpayment  It  was  held,  in  a  suit  several 
years  after,  that  his  failure  to  renew  the  note  and  disaffirm 
warranted  the  conclusion  that  he  intended  to  abide  by  it.^  Still 
more  rigidly  was  the  same  doctrine  enforced  in  an  earlier  New 
York  case.*  Part-payment^  or  even  promise  of  part-payment, 
may  operate  as  confirmation.^  So  may  authority  given  to  an 
agent  to  pay,  though  the  agent  does  nothing.^  But  declara- 
tions of  affirmance  by  one  purporting  to  act  as  the  attorney 
or  solicitor  of  the  late  infant  do  not  amount  to  ratification 
if  his  authority  be  not  proved.®  Submitting  the  question  of 
liability,  after  coming  of  age,  to  arbitration  or  offering  to  com- 
promise does  not  amount  to  ratification.^  But  letters  indicating 
intent  to  abide  by  a  former  award  may ;  as  well  as  the  enjoy- 
ment of  its  benefits.*  So  may  permitting  an  action  growing  out 
of  the  transaction  to  go  by  default,  or  a  bill  in  equity  to  be 
taken  as  confessed.®  A  promise  to  settle  by  note  against  a  third 
party  is  held  sufficients^  So  is  a  promise  to  settle  by  work.^^ 
Nor  do  the  recent  cases  seem  to  require  that  a  promise  to  settle 
should  be  very  precisely  expressed.  The  mere  retention  of 
consideration-money  received  during  infancy  appears  to  amount 
to  ratification  in  California ;  ^^   though  this  is  not  the  general 

1  See  posty  {  438 ;  AUen  v,  Poole,  54         '^  Benham  o.  Bishop,  9  Conn.  330 ; 

Miss.  323.  Bennett  o.  CoUins,  52  Conn.  1. 

3  Thomasson  v.  Boyd,  13  Ala.  419.  ^  Barnaby  v.  Barnaby,  1  Pick.  221 ; 

>  Delano  v.  Blake,  11  Wend.  85.  Jones  v.  Phoenix  Bank,  4  Seld.  228. 

«  Little  V.  Dancan,  9  Rich.  I^aw,  >  Terry   o.  McQintock,   41    Mich. 

55 ;  Stokes  v.  Brown,  4  Chand.  (Wis.)  492. 

39.  10  Taft  V,  Sergeant,  18  Barb.  320. 

>  Orris  v.  Kimball,  3  N.  H.  314.  u  Edgerly  o.  Shaw,  6  Post.  514. 

^  CarreU  v.  Potter,  23  Mich.  377.  ^  Hastings  v.  DoUarhide,  24  CaL  195. 
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rule  elsewhere.^  Keeping  and  using  an  article  purchased  during 
infancy,  with  equivocal  expressions  of  intention,  may  bind  the 
infant  so  that  he  cannot  return  it  afterwards  to  the  vendor.  So 
may  a  sale  of  the  article  with  full  knowledge  of  the  fact  of  pur- 
chase.^ So  may  the  reception  and  substantial  enjoyment  of  the 
benefits  of  the  transaction  after  reaching  majority,  such  as  col- 
lecting dividends  or  interest,*  or  receiving  the  principal,  or 
other  act  totally  inconsistent  with  an  honest  intention  to  dis- 
affirm. A  verbal  promise  is  sufficient  to  bind;^  while  a  con- 
tract to  work  is  ratified  by  continuance  in  the  employer's  service 
for  a  month  after  attaining  full  age.^  Plea  of  the  execution  of 
a  note,  in  defence  of  a  suit  in  assumpsit,  is  held  to  be  confirma- 
tion of  the  note  itself.^  Slight  words,  importing  recognition 
and  confirmation  of  the  promise,  have  been  treated  as  sufficient ; 
or,  at  least,  as  sufficient  for  a  jury  to  consider.^  And,  according 
to  a  recent  decision  of  the  Supreme  Court  of  the  United  States, 
it  is  a  question  for  the  jury  and  not  for  the  court  to  decide, 
whether  the  evidence  submitted  in  any  case  shows  an  affirmance 
or  not,  if  there  be  any  evidence  tending  to  show  it.® 

On  the  other  hand  are  numerous  decisions  which  seem  to 
bear  against  the  creditor.  Says  a  Massachusetts  judge  in  an 
early  case :  "  By  the  authorities  a  mere  acknowledgment  of  the 
debt,  such  as  would  take  a  case  out  of  the  statute  of  limitations, 
is  not  a  ratification  of  a  contract  made  during  minority/'  ®  Yet 
the  much-quoted  distinction  there  taken  between  "  acknowledg- 
ment" that  a  debt  is  due,  and  verbal  "ratification  and  con- 
firmation "  is  either  exceedingly  subtile,  or  at  the  present  day 
frequently  misapplied.  The  distinction  further  developed  leads, 
as  we  find,  to  the  conclusion  that  where  one  says  he  owes  the 
debt  and  has  not  the  means  of  payment,  but  will  pay  as  soon  as 
able,  or  words  to  this  eifect,  this  is  only  an  acknowledgment, 

1  Benham  v.  Bishop,  9  Conn.  330.         ^  Fonjth  v.  HastingB,  27  Vt.  646. 
See  §  446,  post,  as  to  restoring  the  con-         ^  Best  v.  Givens,  3  B.  Monr.  72. 
sideration.  '  Hoit  r.  Underhill,  9  N.  H.  436; 

^  Shropshire  v.  Boms,  46  Ala.  108.  Baj  r.  Gnnn,  1  Denio,  108 ;  Whitney 

>  Hath   V.   Carondolet  B.,  56  Mo.  v.  Datch,  14  Mass.  457. 
202 ;  Price  v.  Winter,  15  Fla.  66;  Cor-         »  Irvine  v.  Irvine,  9  VTalL  617,  628. 
win  V.  Shonp,  76  HI.  246.  >  Whitney  v.  Dutch,  14  Mass.  460, 

4  West  V.  Penny,  16  Ala.  186 ;    Mar-  per  Parker,  C.  J. 
tin  V.  Mayo,  10  Mass.  137. 
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and  not  binding.^  Such  decisions  do  not  always  support  the 
explanation  sometimes  given^  that  the  American  cases  proceed 
upon  the  ground  of  intention  to  ratify ;  though  there  are  doubt- 
less cases  which  support  so  reasonable  a  view.^  In  a  well- 
considered  Connecticut  case  the  distinction  is  thus  drawn :  that 
the  infant's  contract  to  pay  money  not  for  necessaries,  cannot  as 
a  rule  be  ratified  by  any  mere  acknowledgment  of  indebtedness 
after  he  becomes  of  age,  since  there  should  be  an  express  prom- 
ise to  pay;  but  that  an  exception  arises  where  the  infant 
received  the  consideration  for  which  his  promise  was  given,  and 
after  he  becomes  of  age  still  has  it  in  his  possession  or  under 
his  control ;  and  in  such  a  case  it  will  be  inferred  from  his  mere 
acknowledgment  of  indebtedness  that  he  meant  to  make  himself 
liable.^ 

§  436.  Tbe  Same  Bubjeot ;  Conflicting  Dicta.  —  What  is  it 
that  suffices  to  take  a  case  out  of  the  statute  of  limitations  ? 
*'  Either  an  express  promise  to  pay,  or  an  unqualified  acknowl- 
edgment of  present  indebtedness ;  in  which  latter  case  the  law 
vnll  imply  a  promise  to  pay** *  What  is  ratification  of  a  con- 
tract ?  So  far  as  a  definition  may  be  hazarded,  it  is  a  voluntary 
admission  that  one  is  liable  and  bound  by  the  terms  of  an  exist- 
ing though  inchoate  or  imperfect  contract  A  debt  is,  of  course, 
created  by  contract  express  or  implied.  But  some  say  that 
there  must  always  be  a  new  contract  made  by  the  minor  on 
reaching  majority.    To  hold  that  a  new  contract  for  payment  is 

^  See  Proctor  v.  Sears,  4  AUen,  95 ;  be  presamed  that  the  note  was  giTen 

Thompson  v.  Lay,  4  Pick.  4S ;  Ford  v.  for  neceesaries,  nor  that  the  consider- 

Phillips,  1  Pick.  203 ;  Hall  v.  Gerrish,  8  ation  remains  under  the  maker's  con- 

N.  H.  374 ;  Goodsell  o.  Myers,  3  Wend,  trol ;  this  most  be  proved  By  the  party 

479;  Wilcox  v.  Roath,  12  Conn.  550;  who  seeks  to  enforce  it    lb. 
Chandler    v.    Glover,    32    Penn.    St.         •  Catlin  v.  Haddox,  49  Conn.  492. 

509.  This  statement  assumes  that  the  con- 

^  See  Thing  v,  Dibbey,  16  Me.  55 ;  sideration  which  the  infant  retains  is 

Dana  v.  Stearns,  3  Cush.  372 ;  Smith  v.  a  bona  fidt  and  ample  one,  making  it 

Kelly,  13  Met.  309.    And  see  note  to  16  inequitable  to  delay  his  decision  to  af- 

E.  L.  &  Eq.  558.    The  mere  indorse-  firm  or  disaffirm  while  he  holds  the 

ment  on  a  minor's  note  of  a  receipt  of  benefits. 

money  of  date  after  the  maker  had  at-         *  See  Gailey  v.  Crane,  21  Pick.  523 ; 

tained  majority,  is  not  a  sufficient  rati-  Wakeman   v.  Sherman,    5    Seld.  91 ; 

flcation.    Catlin  v.  Haddox,  49  Conn.  Marshall,    C.    J.,    in    Clemenstine    v. 

492.    In  a  suit  on  such  note,  brought  Williamson,  8  Cranch,  72 ;  Stoiy,  J^ 

after  the  maker's  majority,  it  will  not  in  Bell  v,  Morrison,  1  Pet  351. 
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essential,  diffeis  certainly  from  ruling  that  ratification  and  con- 
firmation of  an  existing  contract  binds  one  who  was  lately  an 
infant.  But  once  again  such  contracts  of  an  infant  are  called 
voidable.  Does  not  the  term  ''  voidable  "  imply  something  still 
difTerent,  something  which  binds  until  expressly  repudiated? 
And  if  so,  how  doubly  inconsistent  to  exact  a  specific  promise 
to  pay,  over  and  above  an  admission  of  present  indebtedness. 
In  truth,  the  law  is  here  overburdened  with  its  own  definitions ; 
judicial  terms,  inconsistent  and  varied,  bewilder  the  judicial 
mind ;  and  thankless,  indeed,  must  be  the  task  of  refining  upon 
distinctions  which  rest  upon  no  rational  basis  of  difference.^ 

§  437.  Tbe  Same  Subject ;  Sommary  of  Doctrine.  —  This 
writer  makes  no  attempt  to  reconcile  the  numerous  dicta  of  the 
courts  on  this  important  subject  They  are  irreconcilable*  If 
American  decisions  themselves  may  be  regarded  as  pointing  out 
a  general  rule,  it  seems  to  be  this :  that  the  mere  acknowledg- 
ment that  a  certain  transaction  constitutes  a  debt  is  insufficient 
to  bind  him  lately  an  infant ;  but  that  an  acknowledgment  to 
the  extent  that  he  justly  owes  that  debt,  with  equivocal  expres- 
sions as  to  some  future  payment,  may  or  may  not  be  considered 
sufficient,  though  the  better  opinion  is  in  favor  of  their  suffi< 
ciency ;  that  acts  or  omissions  on  his  part,  which  are  prejudicial 
to  the  adult  partjr's  interests,  or  evince  his  own  intention  to  retain 
the  consideration  and  advantages  of  a  contract  made  during 
infancy,  may  be,  especially  when  reasonable  time  has  elapsed, 
construed  into  a  ratification,  without  an  express  promise,  the 
presumption  of  honorable  motives  being  fair  and  reasonable 
under  such  circumstances ;  and  finally,  that  a  distinct,  unequivo- 
cal promise,  verbal  or  written,  made  after  attaining  majority,  is 
always  sufficient,  this  apparently  superseding  the  former  promise 
altogether.^    In  cases  of  doubt,  moreover,  it  would  seem  to  be 

^  Lord   Kenyon   seemB  responsible  infant,  after  he  had  attained  that  age 

for  the  doctrine  that  the  case  of  in-  when  the  law  presumes  that  he  has 

fancy   differs    in    essence   from   that  discretion."    Thmpp  v.  Fielder,  2  Esp. 

nnder  the  statute  of  limitations.    He  62S. 

says:   "In  the  case  of   an   infant,  I  ^  See  American  cases  collected  in 

shall  hold  an  acknowledgement  not  to  Am.  editor's  note  to  16  £.  L.  &  £q.  558 ; 

be  sufficient,  and  require  proof  of  an  Bobo  v.  HanseU,  2  BaiL   114;   Ack> 

ezpreBs  promue  to  pay,  made  by  the  erman  v,  Bnnyon,  1  HUt.  (N.  Y.)  58 ; 
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better  to  treat  the  evidence  presented  as  constituting  facts  for 
the  consideration  of  the  jury,  rather  than  a  question  of  law  for 
the  court  to  pass  upon. 

Some  cases  go  even  farther,  and  require  an  express  repudia- 
tion on  the  infant's  part.  But  this  is  appropriate  only  to  cer- 
tain transactions,  and  we  are  not  justified  in  deducing  therefrom 
a  general  principle  that  express  repudiation  is  necessary  in  all 
voidable  contmcts  of  an  infant ;  for  the  decisions  certainly  do 
not  go  to  this  length,  whatever  the  dicta}  Express  acts  of  dis- 
affirmance or  repudiation  leave  no  doubt  of  intention  on  this 
point;  and  they,  of  course,  suffice  to  avoid  the  contract  made 
during  infancy.  As  in  a  sale  of  his  land,  where  one  gives  notice 
that  he  considers  the  bargain  void,  and  offers  to  return  the  con- 
sideration.^ And  so  generally  where  the  transaction  is  such 
that  the  late  infant  must  take  the  initiative  or  else  forfeit  his 
right,  being  out  of  possession.  There  are  many  other  ways  ia 
which  one  may  clearly  disavow  his  intention  of  carrying  into 
effect  the  contract  made  during  infancy ;  and  if  the  transaction 
appears  to  have  been  made  shortly  before  reaching  majority,  and 
not  to  be  disadvantageous  to  the  infant^  his  disavowal  ought  not 
to  be  inferred  from  his  silence.^ 


Vanghan  v.  Parr,  20  Ark.  600 ;  Kich-  justice,  where  the  courts  are  dosed  dnr- 

ardflon  v.  Boright,  9  Vt.  S68 ;  Hodges  v.  ing  war,  cannot  be  constmed  into  con- 

Hant,  22  Barb.  150;  State  v.  Plaisted,  firmation.    Thompson  v.  Strickland,  52 

43  N.  H.  413 ;  Wright  v.  Steele,  2  N.  H.  Miss.  574.  Nor  can  statements  of  record 

51 ;   Conklin  v,  Ogbom,  7   Ind.  553 ;  evidently  referring  to  personal  property 

Merriam  v.  Wilkins,6  N.  H.413  ;  Jones  be  taken  as  confirmation  of  a  convey- 

v.  Bntler,  30  Barb.  641 ;  Curtin  v.  Pat-  ance  of  real  estate.    Illinois  Land  Co. 

ton,  11  S.  &  R.  305;  Norrisv.  Vance,  v.  Bonner,  75  BL  315.    Equivocal  acts 

3  Hich.  164;   Oswald  v,  Broderick,  1  very  shortly  after  attaining  majority 

Clarke  (Iowa).  380.  should  not  be  construed  readily  into  a 

^  See  Holmes  v.  Blogg,  8  Taunt.  39 ;  binding  ratification  or  election  not  to 
Richardson  v.  Boright,  9  Vt.368;  Kline  avoid.  Tobey  v.  Wood,  123  Mass.  88. 
V,  Beebe,  6  Conn.  494 ;  Hoit  v.  Under-  Nor  a  transaction  only  remotely  con- 
hill,  9  N.  H.  439.  nected  with  the  transaction  to  which 

'  See  Willis  v.  Twombly,  13  Mass.  he  was  a  party  in  infancy.    Todd  r. 

204;  Aldrich  v.  Grimes,  10  N.  H.  194;  Chipp,  118  Mass.  495.    Notice  of  dis- 

Williams  v,  Norris,  2  Litt.  157;   Hill  affirmance,  given  in  writing,  will  suf- 

V.  Anderson,  5  S.  &  M.  216 ;  M'Gill  v.  fice.   Scranton  v.  Stewart,  52  Ind.  69, 92. 

Woodward,  3  Brev.  401 ;    Scranton  v.  Especially  if  this  be  consistently  fol- 

Stewart,  52  Ind.  69,  92.  lowed  up  by  acts  of  ownership  or  such 

'  Davis    r.    Dudley,    70    Me.    266.  as  indicate  a  claim  of  title  adverse  to 

Non-assertion  of  rights  in  a  court  of  the  transaction  of  infancy.    Tunison  v, 
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A  conditional  promise,  when  of  age,  to  perform  a  contract 
made  during  minority  will  not  sustain  an  action  thereon  without 
proof  that  the  condition  has  been  fulfilled.^  And  any  conditional 
ratification  is  subject  accordingly.^ 

£easonable  time  for  an  infant,  on  coming  of  age,  to  elect,  to 
confirm  or  avoid  the  acts  and  contracts  of  his  minority,  must 
depend  in  each  case  upon  the  particular  circumstances ;  and  in 
all  cases  the  mental  operation  of  election  at  majority,  whether 
outwardly  manifested  more  or  less  plainly,  and  whether  actually 
proved  or  to  be  conclusively  assumed  from  long  lapse  of  time 
and  silence,  is  the  fact  to  be  legally  established  or  inferred.^ 
And  such  election  once  made  is  irrevocable.^  An  obligation  may 
be  silently  outstanding  or  maturing  when  the  infant  reaches  full 
age  or  it  may  by  that  time  reach  the  stage  of  performance  or  en- 
forcement;  and  lapse  of  time  before  disaffirmance  ought  to  bind  the 
late  infant  more  readily  in  the  latter  case  than  the  former  because 
active  regard  on  his  part  is  called  for  in  such  connection.^  In 
other  words,  reasonable  time  should  be  determined  by  the  facts 
and  circumstances  in  each  case. 

§  438.  Role  as  to  ConTeyance  of  Infant's  Lands,  Lease,  Mort- 
gage, &c.  —  Let  us  apply  the  rule  of  ratification  or  avoidance  to 
the  infant's  lands,  where,  as  we  have  stated,  affirmance  or  dis- 
affirmance is  postponed  to  his  majority.^    If  an  infant  makes  a 


Chamblj,  88  m.  378.    Suing  to  set  aside  action  in  question  is  of  a  meritorions 

the  transaction  is  a  disaffirmance.    Gil-  character  hj  which  in  good  conscience 

lespie  V.  Bailej,  12  W.  Va.  70.    And  he  ought  to  be  bound, 
see  §§  441, 442,  post;  Baker  v.  Kennett,         *  If  evidence  of  express  disaffirmance 

54  Mo.  82.  is  shown,  acts  tending  to  prove  a  prior 

^  Proctor  V.  Sears,  4  Allen,  95 ;  Ever-  full  affirmance  may  be  shown  likewise, 

son  V.  Carpenter,  17  Wend.  419 ;  Chand-  Scranton  v.  Stewart,  52  Ind.  69,  92. 
ler  V.  Glover,  32  Penn.  St.  509 ;  Hnth  v.         ^  Where  an  infant  went  surety  for 

Carondolet  R.,  56  Mo.  202.  another,  a  year  and  a  half  has  been  con- 

*  lb,;  State  V.  Binder  (1895),  N.  J.  sidered  not    unreasonably  long    after 

*  Stringer  v.  Life  Ins.  Co.,  82  Ind.  his  majority  to  disaffirm.    Johnson  v, 
100.     Parke,  B.,  says  in  Williams  v.  Storie,  32  Neb.  610. 

Moor,  1 1  M.  &  W.  256,  26.5,  that  the  ^  While  a  minor's  affirmance  or  dis- 
principle  on  which  the  law  allows  a  affirmance  by  election  is  postponed  until 
party  who  has  reached  twenty-one  to  his  majority,  he  may,  during  his  mi- 
give  validity  to  contracts  entered  into  nority,  enter  upon  premises  which  he 
during  his  infancy,  is,  that  he  is  sup-  has  conveyed  to  another,  and  receive 
posed  to  have  acquired  'the  power  of  rents  and  profits  until  arriving  at  full 
deciding  for  himself  whether  the  trans-  age ;    or  he  may  by  his  guardian  or 
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lease  of  his  land  (which  is  voidable  if  for  his  beaefit,  but  not 
otherwise),  and  accepts  rent  after  attaining  full  age,  and  by  other 
slight  acts  affirms  the  transaction,  this  ia  a  ratification  of  the 
lease  and  he  cannot  afterwards  disaffirm.^  And  where  a  minor 
mortgaged  his  land,  and  on  coming  of  age  conveys  it  to  another 
person  in  fee,  subject  to  the  mortgage,  which  he  recognizes  in 
the  second  deed,  it  is  held  to  be  a  ratification  of  the  mortgage ;' 
and  making  a  new  mortgage  after  majority  has  naturally  the 
effect  of  creating  a  junior  incumbrance.^  So  slight  acts  of  assent 
on  the  infant's  part  are  held  sufficient  to  confirm  leases  made  by 
a  guardian  beyond  the  term  of  his  authority.^  But  an  act  of  the 
late  infant,  clearly  showing  his  intention  not  to  be  bound  by  his 
mortgage,  is  a  sufficient  avoidance  of  it^  A  prompt  declaration 
of  his  intention  to  disaffirm,  and  a  conveyance  to  another,  will 
answer.^  The  execution  of  a  warranty  deed  to  another  without 
reservation  of  the  mortgage  incumbrance  imports  a  disaffirm- 
ance of  the  mortgage ;  ^  but  the  execution  of  a  qidtdaim  deed 
does  not.® 

As  to  the  infant's  mortgage,  it  may  be  further  remarked  that  a 
minor  cannot  avoid  a  mortgage  given  to  secure  either  real  or 
personal  property  purchased  by  him  without  avoiding  the  sale 
also.^  The  purchase  and  mortgage  back  constitute  one  trans- 
action. And  an  assignment  of  the  mortgage  will  carry  to  the 
assignee  all  the  mortgagee's  rights,  whether  the  infant  affirms  or 
disaffirma^^  The  subsequent  ratification  of  a  mortgage,  as  of 
other  deeds,  relates  back  to  the  first  delivery,  so  as  to  affect  all 

next  friend  procure  the  appointment  of        *  See  Smith  v.  Low,  1  Atk.  489. 
a  receiver  for  collecting  rents  and  pro-         >  State  v,  Plaisted,  43  N.  H.  4ia. 
fits.     15  Col.  492.  •  White  v.  Flora,  8  Oyerton,  4S6; 

But  an  infant  cannot,  daring  mi-  Hojle  v.  Stowe,  2  Dey.  &  Bat  320. 
noritj,  disaffirm  his  conveyance  nor  re-         ^  Dixon  i^.  Merritt,  21  Minn.  196; 

cover    possession.      Shiplejr    o.    Bonn  Allen  v.  Poole»  54  Miss.  323. 
(1894),  Mo. ;  §  409.  Singer  Man.  Co.  0.  Lamb,  81  Mol 

^  Asbtield    t;.  Ashfield,   W.  Jones,  22  a.    The  warranty  deed  of  a  minor 

157;  Wimberley  v,  Jones,  1  Ga.  Dec.  does  not   disaffirm    his  mortgage  he- 

91.  canse  he  cannot  disaffirm  while  an  in- 

>  Boston   Bank   v.  Chamberlin,   15  fant.    Ih, 
Mass.  220 ;  Story  v.  Johnson,  2  Yon.  ft         *  Heath  v.  VTest,  8  Post.  101 ;  Dana 

Coll.  Exch.  607;  Phillips  v.  Green,  5  r.  Coombs,   6   GreenL    89.    And   see 

Monr.  355;   Lynde  v.  Budd,  2  Paige,  §  441. 
191 ;  Losey  v.  Bond,  94  Ind.  67.  ^  Ottmaa  v.  Moak,  8  Sandf.  Ch.431. 

*  McGan  v.  Marshall,  7  Hnmph.  121. 
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intermediate  persons,  except  purchasers  for  a  valuable  consider- 
ation.^ And  where  a  loan  of  money  was  made  to  an  infant  for 
which  he  executed  a  bond  and  mortgage,  and  in  a  will  made 
after  he  became  of  age  directed  the  payment  of  "  all  his  just 
debts  "  and  died,  it  was  held  that  the  will  sufficiently  confirmed 
the  mortgage.*  Even  notes  given  for  the  purchase-money  of 
land,  not  secured  by  mortgage,  have  been  equitably  enforced; 
and  the  court  has  refused  to  permit  the  notes  to  be  disaffirmed 
and  the  land  reclaimed.^  And  yet  the  retention,  after  reaching 
majority,  of  the  proceeds  of  land  purchased  and  afterwards  sold 
by  the  person  while  an  infant,  is  not  of  itself  sufficient  to  render 
him  liable  upon  his  covenant  to  pay  an  outstanding  mortgage 
upon  the  land  which  he  had  assumed  as  part  of  the  consideration 
of  his  purchase.^  But  allowing  the  mortgage  to  be  foreclosed 
after  majority,  and  a  bill  of  foreclosure  to  be  taken  as  confessed, 
may  defeat  the  infant's  equity.^  A  mortgage  given  by  the  infant 
is  affirmed  if  he  pays  interest  on  the  mortgage  note  after  attain- 
ing majority.* 

§  439.  Same  Subject ;  Infant's  Conveyance,  Lapse  of  Time,  Ac. 
—  It  would  seem  that  the  infant  is  not  precluded  from  dis- 
affirming his  conveyance  of  real  estate  by  the  mere  lapse  of 
time,  provided  there  has  been  no  word  or  act  on  his  part  in- 
dicating affirmance.  Laches  is  not  imputable  to  an  infant 
during  the  continuance  of  minority.'  Where  land  has  beenr 
sold  by  an  infant,  it  was  said  in  a  Connecticut  case,  years  ago, 
the  period  of  acquiescence  being  thirty-five  years,  that  the  infant 
ought  to  declare  his  disaffirmance  within  a  reasonable  time; 
and  similar  dicta  may  be  found  in  other  courts ;  but  there  seems 
to  be  no  doubt  upon  the  decided  cases,  that  mere  acquiescence 
is  no  confirmation  of  a  sale  of  lands  unless  it  has  been  prolonged 
for  the  statutory  period  of  limitation;  and  that  an  avoidance 

1  Palmer  p.  MiUer,  25  Barb.  399.  7  Sroitb  v,   Sackett,   5  GUm.  534 ; 

>  Merchants'  Fire  Ins.  Co.  i;.  Grant,  Hill  v,  Nelms,  86  Ala.  442.    Bat  time 

2  Edw.  Ch.  544.  which  has  commenced  running  against 

*  Weed  V.  Beebe,  21  Vt.  495.  the  ancestor  continues  to  ran  against 
«  Walsh  V.  Powers^  43  N.  Y.  23.  the  infant  heir.  55  Ark.  S5 ;  1 14  N.  Y. 
»  Teny  v.  McClintock,  41  Mich.  492.  595. 

*  American  Mortgage  Co.  v.  Wright 
(1894),  Ala. 
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may  be  made  any  time  before  the  statute  has  barred  an  entry.^ 
But  disaffirmance  is  here  required ;  and  any  solemn  revocation, 
or  a  conveyance  to  some  one  else  of  that  land  repudiates  the  infant's 
conveyance ;  while  any  new  conveyance  by  way  of  affirmance 
makes  the  infant's  deed  wholly  valid* 

Whatever  might  be  the  effect  of  an  infant's  own  fraud,  as 
against  himself,  it  would  appear  that  a  subsequent  purchaser 
or  mortgagee  in  good  faith  and  for  a  valuable  consideration,  wUl 
hold  his  title  as  against  a  deed  made  by  the  owner  during  his 
minority,  of  which  he  has  received  neither  actual  nor  construc- 
tive notice ;  and  this,  too,  notwithstanding  ratification  or  fraud 
of  the  minor  might  have  rendered  that  deed  valid.* 

Yet  lapse  of  time,  together  with  slight  circumstances,  have  iq 
many  instances  sufficed  to  sustain  an  infant's  deed.  A  Missouri 
case,  indeed,  holds  that  mere  declarations  or  a  promise  upon 
contingency  will  not  ratify  and  confirm.^  But  the  authorities 
generally  manifest  extreme  repugnance  at  setting  aside  a  solemn 
conveyance  of  land  and  reopening  beneficial  transactions,  merely 
to  suit  the  caprice  or  dishonorable  intent  of  infants.^  This  may 
explain  another  dictum  to  the  effect  that  an  infant's  deed  will 
be  confirmed  by  any  deliberate  act  after  he  becomes  of  age,  by 
which  he  takes  benefit  under  it  or  recognizes  its  validity;^ 
which  is  not  without  precedents  for  support  Thus  in  some 
instances  where  the  infant,  after  coming  of  age,  saw  the  pur- 
chaser make  valuable  improvements  and  incur  considerable 

1  1  Am.  Lead.  Gas.  4th  ed.  256 ;  Met.  Moore  t;.  Baker,  92  Ky.  518;  Cox  v. 

Contr.  60,  61,  and  cases  cited ;  Tucker  McGowan  (1895),  N.  C.    Where  the 

V.  Moreland,  10  Pet.  58 ;  Boodj  v.  Mo-  infant,  with  knowledge  of   the  facta, 

Kennej,  23  Me.  517;  Drake  &.  Ramsaj,  accepts  upon  majority  the  residae  of 

5  Ohio,  251 ;  Jackson  v.  Burchin,  14  the  purchase  price  of  the  land,  he  rati- 

Johns.  124;  Urban  v.  Grimes,  2  Grant,  fies  the  transiiction.     Smith  r.   Gray 

96;    Vaughan  v.  Parr,  20  Ark.  600;  (1895),  N.  C. 

Voorhies  v.  Voorhies,  24  Barb.  150;  ^  Black  v.  Hills.  36  Bl.  376;  Inman 

VSTare  t;.  Brush,  1  McLean,  533;  Moore  v.  Inman,  L.  R.  Eq.  260;  Wearer  9. 

V.  Abemethy,  7  Blackf.  442 ;  Cole  i;.  Carpenter,  42  Iowa,  343. 

Pennoyer,    14    111.    158;    Gillespie    v.  ^  Glamorgan  v.  Lane,  9  Mo.  446. 

Bailey,  12  W.  Va.  70  (the  case  of  an  And  see  Davidson  v.  Young,  38  IlL 

infant  tenant  in  common) ;  Wallace  v.  145. 

Latham,  52  Wis.  291 ;  Prout  v.  Wiley,  ^  See  cases  cited  in  preceding  panip 

28  Mich.  164;  24  Fed.  R.  82 ;  120  Mo.  graph. 

883.  0  McCormic  v,  Leggett,  8  Jones,  425. 

3  Mette    V,  Feltgen,  148   Bl.  357 ; 
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expense,  and  said  nothing  for  years,  he  was  held  bound.^  So 
too,  it  would  seem,  where  one,  knowing  his  title,  permits  another 
to  purchase  without  giving  notice  of  his  claim.*  Or  omits  a  fair 
opportunity  for  asserting  his  privilege.*  While  mere  lapse  of 
time  less  than  the  statute  period  will  not  suffice,  yet  the  lapse 
of  a  less  period  in  connection  with  such  circumstances  may. 
A  tribunal  of  justice  can  properly  decline  to  become  the  instru- 
ment of  a  knave;  and  the  late  infant's  dishonorable  intention  to 
take  advantage  bears  against  him.  So,  in  Illinois,  and  some 
other  States,  the  statute  makes  conveyances  of  a  minor  binding, 
unless  disaffirmed  and  repudiated  within  a  certain  reasonable 
period,  say  three  years  after  reaching  majority  ;*  which  is  just 
legislation.  Where  the  infant  was  nearly  of  age  when  he  con- 
veyed, and  had  made  a  fair  sale,  receiving  the  purchase-money, 
delay  on  his  part  to  disaffirm  is  not  favored.*  In  short,  there  is, 
according  to  the  best  authorities,  a  well-recognized  distinction 
between  the  nature  of  those  acts  which  are  necessary  to  avoid 
an  infant's  deed,  and  those  which  are  sufficient  to  confirm  it 
The  deed  cannot  be  avoided  except  by  some  solemn  act,  or,  as 
some  assert,  an  act  equally  solemn  with  the  deed  itself;  but  acts 
of  a  character  which  would  be  insufficient  to  avoid  such  a  deed 
may  amount  to  an  affirmance  of  it.*    And  there  ought  to  be  no 


1  Wbeaton    v.  East,  5    Yerg.    41 ;  supra,  §  433.     And  see  Ferguaon  v. 

Wallace  v.  Lewis,  4  Hamng.  75  ;  Jones  Bell,  17  Mo.  347  ;  Bostwick  v.  Atkins, 

V.  Phenix  Bank,  4  Seld.  235  ;  Davis  r.  3  Comst.  53  ;  Pursley  v.  Hays,  17  Iowa, 

Dudley,  70  Me.  236.    AUter  where  im-  311 ;  Sheldon  w.  Newton,  3  Ohio,  ».  s. 

provements  are  made  while  the  late  494 ;  Rainsford  v.  Rainsford,  Spears  Ch. 

infant  is  absent  and  silent.    78  Va.  584.  385.    Forgetfulness  of  the  deed  made  in 

And  cf.  Brantley  v.  Wolf,  60  Miss.  420.  infancy  is  no  sufficient  excuse  for  de- 

U  there  is  doubt  whether  the  deed  lay  to  disaffirm.    Tunison  v.  Chamblin, 

was  made  during  infancy  or  not,  the  88  111.  378.    See  73  Md.  297. 

burden  of  proof  is  on  the  disaffirming  •  73  Tex.  344.. 

party.     73  Md.  297.  *  Irvine  v.  Irvine,  9  Wall.  617.    Here 

«'Hall  17.  Simmons,  2  Rich.  Eq.  120;  taking  a  lease  of  part  of  the  premises 
Alsworth  ».Cordtz,31  Miss.  32;  Belton  from  the  person  to  whom  he  had  con- 
V.  Briggs,  4  Desaus.  465 ;  Cresinger  v.  veyed  when  an  infant  was  held  propei 
Welch,  15  Ohio,  156;  Emmons  v.  Mur-  evidence  of  affirmance.  And  see  Phil- 
ray,  16  N.  H.  385.  But  see  Brantley  v.  lips  v.  Green,  5  Monr.  344;  Scott  v. 
Wolf,  60  Miss.  420.  Buchanan,  11    Humph.  468;   Allen  v, 

•  156  Penn.  St.  91.  Poole,  54  Miss.  323;  Johnston  v.  Fur- 

«  Blankenship  v.  Stout,  25  111.  132  ;  nier,  69  Penn.  St.  449 ;  Re  Wood,  71  Mc. 

Wright    17.    Germain,   21    Iowa,  585 ;  623 ;  Houser  v.  Reynolds,  1  Hayw.  143. 
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disafiirmanoe  favored,  which  cornea  unreasonably  late  after  the 
legal  disability  is  removed.^ 

The  purchaser  of  an  infant's  lands  succeeds  to  all  the  infant's 
rights  in  relation  to  it,  although  those  rights  grow  out  of  the 
latter^s  infancy.^  And  a  party  in  possession  under  the  infant's 
deed  cannot  be  regarded  as  a  trespasser  before  the  deed  is 
avoided.^ 

§  440.  The  Same  Subject ;  Entry,  Ao.  —  A  conveyance^  in 
due  season  after  majority,  to  a  third  person  has  been  taken  to 
be  sufficient  disaffirmance  of  the  minor's  deed,  especially  when 
coupled  with  express  notice  of  disaffirmance,  and  followed  by 
the  grantee's  entry>  And  another  means  of  disaffirming  the 
conveyance  of  one's  lands  during  infancy  consists  in  bringing 
an  ejectment  suit.^ 

Whether  it  is  necessary  that  an  entry  upon  the  land  to  r^ain 
seisin  be  made  to  perfect  the  title  of  the  person  intending  to 
disaffirm  his  conveyance  as  infant,  does  not  clearly  appear  from 
the  authorities.  The  old  rule  was  that  in  order  to  avoid  a  feofiF- 
ment  this  was  necessary.  But  conveyance  by  feoffment  has 
been  superseded  by  other  methods  of  transferring  real  property 
in  England,  and  it  is  not  in  use  here.  In  some  of  the  earlier 
New  York  cases,  where  an  infant  had  sold  wild  lands  to  other 
persons,  and  had,  after  coming  of  age,  conveyed  by  similar  deed 
the  same  lands  to  another,  it  was  held  that  the  first  conveyance 
had  been  legally  avoided,  and  the  last  purchaser  was  entitled  to 
the  property.®  A  case  before  the  Supreme  Court  in  the  United 
States  is  supposed  to  sustain  the  same  view;  only  argmwio^ 

1  Where  there  was  an  arrangement  conveyed  hy  him  during  his  minoritj 

daring  minoritj  that  the  grantee  would  to   another,  he   effectnaUj  disaffirms, 

reconvej  npon  the  grantor's  majority,  Bagley  t;.  Fletcher,  44  Ark.  1&3  (one 

such  a  transaction  wiU  be  favorably  judge  dis.).    But  as  to  a  mortgage  see 

regarded  for  enforcement.    89  Cal.  575.  18  Neb.  121.    Wherever  the  later  deed 

'  Thompson  v.  Gai]lard,3  Rich.  418.  may  be  reconciled  with  that  made  in 

See  Jackson  v,  Todd,  6  Johns.  257 ;  infancy,  so  that  the   two  may  stand 

HaU  t;.  Jones,  21  Md.  439.  together,  disaffirmance  should  not  be 

*  Wallace  v,  Lewis,  4  Barring.  75.  predicated  of  the  transaction. 

«  See  Front  v.  WUey,  28  Mich.  164.  ^  Craig  r.  Van  Bebber,  100  Mo.  584. 

BiggB  9.  Fisk,  64  Md.  100;  Hajmes  r.  *  Jaokson  v.  Carpenter,  11  Johns. 

Bennett,    53    Mich.    15;    Dawson   v.  639;  Jackson  r.Burchin,  14  Johns.  124. 

Helmes,  30  Minn.  107.    If,  after  com-  See  Met.  Contr.  44, 45,  where  this  sab- 

ing  of  age,  an  infant  quitclaims  land  ject  is  discussed. 
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however,  for  in  point  of  fact  the  person  making  the  second  con- 
veyance remained  in  possession  all  the  time ;  and,  as  the  court 
observed,  "  could  not  enter  upon  himself."  ^  Following  the  in- 
dication of  these  three  important  cases,  several  of  the  State 
courts  have  since  held  that  a  conveyance  by  an  infant  of  the 
same  land  to  another  person,  afber  he  comes  of  age,  efiectually 
avoids  a  deed  of  bargain  and  sale  made  in  infancy;  and  this 
without  entry  on  his  part.^  But  the  New  York  courts  have 
latterly  been  disposed  to  retrace  their  steps ;  reluctance  to  do 
injury  to  others,  doubtless,  contributing  to  increase  the  strict- 
ness of  requirements  on  the  infant's  part  Their  present  rule 
appears  to  be  that,  unless  the  lands  were  wholly  vacant,  or  the 
infant  remained  in  possession,  he  must  make  an  entry  or  do 
some  other  act  of  equal  notoriety  before  he  can  pass  title  by  a 
second  conveyance.*  There  is  no  authority  in  the  New  England 
States  to  oppose  this  later  doctrine ;  nor  do  we  find  any  in 
the  Middle  States.^  But  doubt  is  removed  by  statutes,  in 
Maine,  Massachusetts,  and  some  other  States,  which  permit 
parties  to  recover  land  by  writ  of  entry  without  making  actual 
entry.  And  it  is  held  in  Maine  that  such  a  writ  dispenses  with 
entry  and  amounts  to  disaffirmance.'^ 

To  render  a  subsequent  conveyance  an  act  of  dissent  to  the 
prior  conveyance  of  an  infant,  it  must  be  inconsistent  therewith. 


1  Tucker  v.  Moreland,  10  Pet.  68,  v.  Carpenter,  eyen  as  to  cases  of  wfld 

per  Story,  J.  lands.      See  Met  Contr.  45,  46,  and 

«  Hoyle  i;.  Stowe,  2  Der.  &  Bat.  820 ;  cases  cited.    A  bill  to  enforce  specific 

Pitcher  v.  Laycock,  7  Ind.  398  ;  McGan  performance  of  an  infant's  contract  to 

V.  Marshall,  7  Humph.  121 ;  Hughes  v.  seU  real  estate  should  not  be  brought 

Watson,  10  Ohio,  127  ;  Peterson  v.  Laik,  before  a  reasonable  time  has  elapsed, 

84  Mo.  541;    Haynes  v.  Bennett,  53  after  the  infant  attains  majority,  for 

Mich.  15.  him  to  affirm  or  disaffirm.     Walker  o. 

«  Dcminicko.  Michael,  4  Sandf.  421;  Ellis,  12  111.  470;  Petty  v.  Roberts,  7 

Bool  V.  Mix,  17  Wend.  133;  Voorhies  Bush,  410;  Griffis  v.  Younger,  6  Ired. 

V.  Voorhies,  24  Barb.  150.  Eq.  520 ;  Carrel  v.  Potter,  23  Mich.  377. 

*  See  Roberts  v.  Wiggin,  1  N.  H.  As  to  the  ratification  necessary  to  allow 

75 ;  Worcester  v.  Eaton,  13  Mass.  375.  of  enforcing  a  lien  on  real  estate  for 

See  also  Harrison  v.  Adcock,  8  Ga.  68 ;  work  and  materials  furnished  during 

Moore  v.  Abemethy,  7  Blackf .  442.  infancy,  see  McCarty  v.  Carter,  49  111. 

^  Chadboume  v.  Rackliff,  30   Me.  53.    But  acquiescing  in  the  settlement 

354.    And  see  Cole  v.  Pennoyer,  14  lU.  of  boundaries  after  coming  of  age  binds 

158.    Judge  Metcalf  appears  to  doubt  the  infant.    George  u.  Thomas,  16  Tex. 

the  correctness  of  the  rule  in  Jackson  74. 
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SO  that  the  two  cannot  stand  together.^  And  it  is  held  that 
where  land  was  conveyed  by  a  person  under  age  in  exchange 
for  other  lands,  and  he,  after  coming  of  age,  sells  and  conveys 
the  lands  so  received,  the  last  deed  amounts  to  a  confirma- 
tion of  the  first.^  There  may  be  other  acts  of  the  late  infant 
equivalent  to  dissent ;  such  as  giving  notice  of  disaffirmance, 
followed  by  a  suit,  if  need  be,  for  repossession  or  restitution  of 
rights.* 

§  441.  Ratification,  as  to  an  Inf  anf  a  PnrcliaBe,  Ao.  —  The  same 
reasoning  which  applies  to  property  transferred  by  the  infant 
applies  to  his  purchases.  If  an  infant,  for  instance,  takes  a  con- 
veyance of  land  during  minority  and  retains  possession  after 
coming  to  majority,  circumstances  may  make  that  a  binding 
transaction.  So,  if  an  infant  lessee  remains  in  possession  of  the 
house  or  land  demised,  and  pays  rent  after  majority,  he  cannot 
repudiate  the  lease  afterwards.^  Batification  of  a  purchase  of 
land  involves  ratification  of  a  mortgage  back  to  secure  the  pur- 
chase-money ;  one  cannot  repudiate  the  former  and  not  the  latter, 
for  this  would  be  inequitable.^  But  an  infant  who  leases  or 
hires  premises  may  leave  them  at  any  time  during  infancy  and 
free  himself  from  all  further  liability  for  rent.*  An  infant  may 
duly  avoid  or  ratify  his  purchase  of  personal  property  also, 
either  during  minority  or  within  a  reasonable  time  after  reach- 
ing majority.^ 

When  an  infant  purchases  property,  and  continues  to  enjoy 
the  use  of  the  same,  and  then  sells  it  or  any  part  of  it,  and 
receives  the  money  for  it,  he  must  be  considered  as  having 
elected  to  affirm  the  contract,  and  he  cannot  afterwards  avoid 

^  Leitensdorfer  v.  Hempstead,  18  Mo.  Smith,  CoDtr.  284;  Bac.  Abr.  tit  In- 

269;  McGaiiv.Manhall,7Hamph.  121.  fant,  K.  612;  Baxter  v.  Bnsh,  29  Vt 

And  see  §  438.  465 ;  Armfield  v.  Tate,  7  Ired.  258. 

3  Williams  r.  Mabee,  3  Halst.  Ch.  <  §  438;    Laogdon  v.  ClaysoD,  75 

500.  Mich.  204;    Kennedy    v.    Baker,    159 

*  Richardson  v.  Pote,  93  Tnd.  423.  Penn.  St.  146 ;  88  Cal.  294.    Provisian 
A  minor  remainder-man  will  not  be  in  an  absolnte  conrejance  to  an  infant 

excused    from    disaffirming    his    deed  conferring  npon  him  the  power  to  seU, 

within  a  reasonable  time  after  major-  implies  only  the  power  to  sell  when  the 

ity,  merely  becanse  his  right  to  bring  disability  of  infancy  is  remored.    SeweU 

ejectment  for  the  land  has  not  accrued,  o.  SeweU,  92  Ky.  500. 
Nathans  v.  Arkwright,  66  Ga.  179.  ^  Gregory  v.  Lee  (1895),  Conn. 

*  Holmes  v,  Blogg,  8  Taunt.  35 ;         ^  {§  407,  409. 
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payment  of  the  consideratioD.^  Some  authorities  would  confine 
the  affirmation  of  a  purchase  of  land  to  an  actual  subsequent 
sale,  but  this  is  quite  unreasonable,  and  contrary  to  the  general 
doctrine ;  for  there  may  be  many  other  acts  which  constitute 
just  as  full  and  undoubted  evidence  of  a  design  on  the  infant's 
part  to  affirm  such  contract  as  an  actual  sale  of  the  land.  Thus 
continuous  occupation  of  premises,  improvements,  and  offers  to 
sell,  have  sometimes  been  deemed  sufficient^  And  Chief  Jus- 
tice Shaw  observes  that  if  an  infant,  after  coming  of  age,  retains 
landed  property  purchased  by  him  during  minority  for  his  own 
use,  or  seUs  or  otherwise  disposes  of  it,  such  acts  being  only 
conscientiously  done  with  intent  to  ratify  or  affirm,  affirmation 
or  ratification  may  be  inferred.^  The  same  principle  has  been 
declared  in  other  cases,  even  to  the  extent  of  holding  that  mere 
continuance  in  possession  is  an  affirmance ;  the  more  so,  if  the 
late  infant  has  put  it  out  of  his  power  to  restore  the  title.^  It 
will  be  observed  that  such  latter  conduct  involves  two  elements : 
lapse  of  time  and  the  exercise  of  acts  of  ownership.^  Bat  the 
infant  on  coming  of  age  has  of  course  the  right  to  disaffirm  as 
well  as  to  affirm  the  purchase  by  appropriate  acts.^ 

Where  a  deed  made  to  an  infant  is  beneficial  to  him,  equity 
will  infer  an  acceptance  on  his  part^  whether  he  knew  of  the 
conveyance  or  not ;  but  he  may  reject  the  grant  upon  reaching 
majority  if  he  so  elects^ 

§  442.  Exeontory  ContraotB,  Ac,  Voidable  during  Infancy; 
how  afOrmed  or  dlsafflrmed. — As  to  deeds  passing  a  voidable 

1  Boody  V.  McKenney,  10  Shep.  517 ;  very  dishonorably,  endeayored  to  avoid 

Hubbard  v.  Cnminings,  1  Me.  11 ;  Boy-  payment  upon  majority,  while  holding 

den  V.  Boyden,  9  Met.  519 ;  Robbins  v.  to  the  benefits  of  his  purchase.    It  was 

Eaton,  10  N.  H.  561.  held  that  by  his  acts  he  had  ratified 

*  See  Robbins  v.  Eaton,  10  N.  H.  the  contract  of  porchase.  Henry  r. 
561.  Root,33N.  Y.  526. 

«  See  Boyden  v.  Boyden,  9  Met  519.         •  WiUiams  v.  Williams,  85  N.  C. 

^  Dana  v.  Coombs,  6  Greenl.  89 ;  313.    In  51  Minn.  185,  an  arrangement 

Cheshire  ».  Barrett,  4  M'Cord,  241 ;  on  majority  to  keep  the  purchase  was 

Lynde  v.  Budd,  2  Paige,  191 ;  Middle-  held  an  affirmance  though  the  arrange- 

ton  V.  Hoge,  5  Bush,  478.  ment  itself  failed. 

•  This  rule  was  applied  in  a  recent  ^  Owings  ».  Tucker,  90  Ky.  297 ; 
well-considered  New  Tork  case,  upon  Sneathen  v.  Sneathen,  1Q4  Mo.  201. 
a  full  examination  of  the  authorities.  Land  conveyed  to  an  infant  upon  his 
An  infant  had  given  his  note  for  cer-  trust  to  reconvey  cannot  be  retained  by 
tain  real  estate;  and,  very  foolishly,  or  him.    87  Cal.  652 ;  §  416. 
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title  to  land  out  of  the  infant  we  have  seen  that  he  cannot  elect 
to  (lisafiGlrm  or  ratify  until  he  attains  majority.  But  with  regard 
to  an  infant's  executory  contracts,  or  transactions  importing  on 
his  part  the  fulfilment  of  duties,  during  the  period  of  infancy, 
which  might  be  prejudicial  or  irksome,  he  is  allowed  to  disaffirm 
and  avoid  during  infancy,  wherever  the  contract  was  not  of  that 
beneficial  or  positive  kind  which  the  law  pronounces  binding. 
This  is  strictly  in  accordance  with  the  general  doctrine  that  one 
shall  not  be  prejudiced  by  his  own  acts  committed  while  an 
infant  Thus,  if  the  infant  promises  during  infancy  to  marry» 
he  need  not  fulfil  that  promise ;  if  he  make  a  stock  contract,  he 
can  repudiate  it  at  any  time  and  thereby  avoid  the  onerous  re- 
sponsibility of  continuing  to  pay  assessments ;  ^  if  he  has  become 
a  partner,  he  may  rid  himself,  before  majority,  of  the  injudicious 
compact ; '  if  he  has  taken  a  lease,  he  may  put  an  end  to  it ; '  if  he 
executes  a  promissory  note,  he  need  not  pay  when  it  faUs  due^* 
A  disaffirmance  during  infancy,  where  thus  permitted,  may  re* 
quire  something  different  from  disaffirmance  at  majority,  some- 
thing more  explicit  perhaps,  and  nearer  to  an  express  repudiation ; 
though  each  case,  as  in  the  case  of  election  at  majority,  should 
be  governed  by  its  own  circumstancea  The  executory  contract 
of  an  infant  to  convey  or  transfer  his  real  or  personal  property 
cannot  be  specifically  enforced  against  him,  nor  made  the  basis 
of  an  action  of  damages  ;^  nor,  on  the  other  hand,  can  his  execu- 
tory contract  to  buy  real  or  personal  property,  or  to  mortgage  or 
give  security,  be  compelled;®  but  in  either  case  the  right  of 
affirmance  or  disaffirmance  is  left  open.  To  bind  him  he  must 
confirm  such  a  contract  after  attaining  majority. 

§  443.  Rnle  applied  to  Infantas  Contraot  of  Service.  —  Thus, 
too,  although  it  may  be  said  that  one*3  fully  executed  contract 
for  service  cannot  be  re-opened,  if  beneficial  to  him,  to  the  adult 

1  Dablin  &  Wicklow  R.  o.  Black,  r.    Roberto,    7    Bosh,  410;    Griffis  v. 

8  Ex.  181 ;  Indianapolifl  Chair  Co.  v.  Younger,  6  Ired.  £q.  520.    And  see 

Wilcox,    59    Ind.    429 ;    Robinson    v.  Mustard  v.  VTohlford,  15  Gratt.  829. 
Weeks,  56  Me.  102.  *  See  Rilej  v.  Mallorj,  S3    Conn. 

*  Goode  V.  Harrison,  5  B.  &  Aid.  201 ;  92  Ala.  463.  An  infant  who  bids 
147 ;  Dunton  r.  Brown,  31  Mich.  82.  for  property  at  an  auction  is  not  obliged 

*  Gregory  v.  Lee  (1895),  Conn.  to  execute  the  purchase.    Shortleff  v. 

*  Cummings  v.  Everett,  82  Me.  260.  Millard,  12  R.  I.  272. 

*  Walker  v.  EUis,  12  HI.  470;  Petty 
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party's  detriment,  the  general  rule,  independently  of  the  appren- 
tice acts,  is  that  an  infant  who  contracts  to  perform  labor  for  a 
fixed  time  at  a  definite  rate  may  put  an  end  to  it  whenever  he 
chooses  during  minority,  and  claim  compensation  pro  rata  for 
his  services.^  Infants,  acting  upon  bad  advice,  have  sometimes 
the  effrontery,  however,  after  rescinding  a  contract  of  service 
beneficial  to  themselves,  to  demand  wages  from  their  employers, 
without  the  allowance  of  reasonable  offsets ;  but  the  courts  are 
not  so  foolish  as  to  indulge  them  often  in  this  respect ;  hence,  in 
numerous  instances,  it  is  decided  that  where  an  infant  puts  an 
end  to  his  contract  of  service,  his  demand  for  proportional  wages 
is  subject  to  the  reasonable  deduction  of  his  employer  for  part- 
payments,  board,  and  necessaries  furnished  him  during  the  same 
period,  even  to  the  entire  extinction  of  his  own  claim,*  And 
the  injury  sustained  by  his  employer  will  not  be  unfrequently 
taken  into  account^  But  the  infant  cannot  be  sued  for  breach 
of  his  agreement  of  service.*  Of  course  he  may  set  off  his  own 
labor  against  the  employer's  demand  for  necessaries,  and  recover 
any  balance  accordingly.*  The  mutual  understanding  of  the 
parties  as  to  whether  the  infant's  services  should  be  paid  for,  or 
counterbalanced  completely  by  his  board  and  education,  should 
be  regarded  in  every  C£ise,  upon  examination  of  the  circum- 
stances.^   And  if  the  infant  continues  in  service  after  he  becomes 

1  Person  r.  Chase,  37  Vt.  647  ;  Van  13  Pick.  1 ;  Squier  v.  Hydliff,  9  Mich. 

Pelt  V,  Corwine,  6  Ind.  363;  Ray  v.  274;    Wilhelm   v.  Hardman,   13    Md. 

Haines,  52  m.  485;  Davies  v.  Tarton,  140;    Roondy  v,  Thatcher,  49  N.  H. 

13  VTis.  185;  Moses  v.  Stevens,  2  Pick.  526. 

332;  Mason  v.  Wright,  13  Met.  306;  >  Thomas  v.  Dike,  1 1  Vt.  273 ;  Hoxie 

Gaffney  v.  Hayden,   110    Mass.   137;  v.  Lincoln,  25  Vt.  206;  Lowe  v.  Sin- 

Spicer  v.  Earl,  41  Mich.  191 ;  Lnfkin  v.  klear,  27  Mo.  308 ;  Moses  v.  Stevens,  2 

Mayall,  5  Post.  82 ;  Francis  v.  Felmet,  Pick.  336.     Contra,  Meeker  r.   Hnrd, 

4  Dev.  &  Bat.  498 ;  Jndkins  i;.  Walker,  31  Vt  639 ;  Derocher  v.  Continental 

17  Me.  38;   Nashville,  &c.  R.  Co.  r.  Mills,  58  Me.  217. 

Elliott,  1  Cold.  611.    But  see  Weeks  p.  *  Frazier  ».  Rowan,  2  Brev.  47. 

Leighton,  5  N.  H.  343 ;  Harney  v.  Owen,  ^  Francis  v.  Felmet,  4  Dev.  &  Bat. 

4  Blackf.  336;  Wilhelm  v.  Hardman,  498;  Lockwood  t;.  Bobbins,  125  Ind. 

13  Md.  140;  M'Coy  v.  Huffman,  8  Cow.  398. 

84;  Medbury  v.  Watrous,  7  Hill,  110.  ^  Mountain  v.  Fisher,  22  Wis.  93; 

As  to  the  more  general  effect  of  eman-  Gamer  v.  Board,  27  Ind.  323.    A  case 

dpation,  see  supra,  Part  III.  c.  5.  occurred  in  Massachusetts  some  years 

>  Thomas  V.  Dike,  11  Vt.  273 ;  Hoxie  ago,  where  an  infant,  in  consideration 

V.  Lincoln,  25  Vt.  206 ;   Lowe  v.  Sin-  of  an  outfit  to  enable  him  to  go  to  Cali* 

klear,  27  Mo.  308 ;  Stone  v.  Dennison,  fomia,  agreed,  with  his  father's  assent, 
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of  age,  without  demanding  increase  of  wages  or  other  modifica* 
tion  of  the  contract,  this  is  good  evidence  of  his  affirmance  of 
the  contract^  As  matter  of  law  one  is  not  precluded  from  avoid- 
ing at  majority  a  contract  of  service  if  something  be  due  him, 
although  it  has  been  fully  executed.' 

It  is  a  well-known  principle  that  when  a  contract  is  dissolved 
by  mutual  consent,  ipro  rata  wages  may  be  recovered  without 
express  agreement.  This  applies  to  infants  as  well  as  adults. 
But  a  father  is  so  far  bound  by  his  son's  contract  that  his  own 
claim  for  compensation  depends  upon  his  son's  proper  perform- 
ance.^ The  employer,  on  the  other  hand,  cannot  make  a  new 
contract  with  the  minor,  so  as  to  supersede  the  first  one,  with- 
out the  assent  of  the  father,  or  other  person  with  whom  the 
original  contract  was  made>  But  it  is  held  that  a  contract  of 
hiring  between  an  infant  and  a  third  person  is  not  rendered 
inoperative  on  the  infant's  part  merely  for  want  of  the  parent's 
previous  consent;  the  infant  not  having  avoided  the  contract^ 
and  the  parent  making  no  effort  to  assert  his  paramount 
rights.* 

§  444.  Parents,  Quardlans,  Ac,  oannot  render  Transaction 
Obligatory  upon  the  Infant,  Ao.  —  A  contract  made  by  a  parent^ 


to  give  the  partj  famiBhing  the  outfit  Cooley,  J.»  of  repadiation  in  rach 
one  third  of  aU  the  arails  of  his  labor  "  Where  onlj  the  infant's  services  are 
daring  his  absence,  which  he  afterwards  in  qnestion,  the  role  shonld  not  be  ex- 
sent  accordingly.  The  jnry  having  tended  beyond  what  is  absolutely  neces- 
fonnd  that  the  agreement  was  fairly  sary  to  proper  protection ;  it  should 
made,  and  for  a  reasonable  considera-  not  be  ijlowed  to  become  a  trap  for 
tion,  and  benefidal  to  the  infant,  it  was  others,  by  means  of  which  the  infant 
held  that  he  could  not  rescind  the  may  perpetrate  frauds."  See  also  For- 
agreement  and  recover  the  amount  syth  v.  Hastings,  27  Vt.  646,  where 
sent,  deducting  the  cost  of  the  outfit  ratification  was  inferred  from  remain- 
and  any  other  money  expended  for  ing  in  the  employer's  service  a  month 
him  under  the  agreement.  Breed  9.  after  attaining  majority. 
Judd,  1  Gray,  455.  This  offer,  the  ^  150  Mass.  448. 
court  observed,  would  not  place  the  *  Hogers  v.  Steele,  24  Yt.  513.  See 
parties  in  statu  quo,  for  the  defendants  Thomas  v.  Williams,  1  Ad.  &  E.  685 ; 
took  the  risk  of  the  life,  health,  and  Roundy  v»  Thatcher,  49  N.  H.  526. 
good  fortune  of  the  plaintiff.  Under  *  McDonald  v.  Montague,  30  Vt.  357. 
all  the  circumstances  of  the  case,  the  And  see  Gates  v.  Davenport,  29  Barb. 
sum  advanced  was  held  to  be  a  reason-  160.  See  also  Parent  and  Child,  aupra, 
able  consideration  for  a  third  paSrt  of  *  Nashville,  &c  R.  R.  Co.  o.  £Uiott^ 
the  proceeds  of  the  plaintiff's  labor.  1  Cold.  64. 
1  Spicer  V.  Earl,  41 1  Mich.  91.    Says 
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or  guardian,  or  a  stranger,  in  an  infant's  name,  acquires  no 
obligatory  force  against  the  infant  himself,  apart  from  the  lat-* 
ter's  knowledge  or  consent ;  and  if  it  be  the  infant's  own  con- 
tract, then  the  usual  right  of  ratification  or  avoidance  remains 
open  to  him.^  One  who  assumes  for  an  infant  a  mortgage  debt, 
or  a  deficiency  upon  foreclosure  of  the  infant's  land,  or  makes 
any  undertaking  for  the  infant  upon  a  voidable  obligation,  can- 
not render  the  infant  personally  liable.^  A  father,  though  acting 
as  guardian,  cannot  estop  the  child  from  denying  an  invalid  sale 
of  land.^  Nor  can  a  father  sue  on  his  child's  voidable  contract 
as  the  child's  substitute.^ 

On  the  other  hand,  a  third  person  not  in  privity  with  the 
infant  has  no  right  to  say  that  the  infant  shall  not  on  majority 
make  or  assume  any  contract  he  pleases.^  Minors  whose  prop- 
erty has  been  sold  without  legal  authority  by  parents,  guardian, 
or  any  one  else,  can  recover  it  again  upon  the  principles  already 
discussed ;  and  thus  may  be  avoided  an  illegal  sale  of  land,  with- 
out first  tendering  the  price  to  the  purchaser,  leaving  him,  how- 
ever, to  recover  such  consideration  as  may  remain.^  So,  too, 
will  purchasers  or  mortgagees  from  the  infant  be  protected 
against  acts  of  the  parents  which  disregard  the  child's  rights.' 

§  445.  MlBoeUaneouB  Points ;  As  to  N«w  Promisa  ;  Whether 
Infant  ajBlrmlng  miuit  know  his  Ziegal  Rights. — Where  a  new 
promise  is  requisite  on  reaching  majority,  it  must  be  made  to 
the  party  with  whom  the  infant  contracted,  or  to  his  agent  or 
attorney ;  not  to  a  stranger.®  But  a  promise  to  an  agent  au- 
thorized to  present  the  claim  and  receive  payment  and  give 

^  Armitage  9.  VHdoe,  36  Mich.  124.  favor.    4  Lea,  405.    Where  minors  on 

^  BickneUv.Bicknell, 111  Mass. 265;  arriving  at  age  are  induced  hj  their 

Wood  V.  Tmaz,  39  Mich.  628.  .  trnstee  to  execute  a  deed  of  confirma- 

*  38  Fed.  482.  tion  without   their   rights    being   ex- 

*  Oshom  V.  Farr,  42  Mich.  134.  In-  plained  to  them,  equity  will  relieve 
ftot  may  redeem  his  land  from  a  tax  them  from  the  consequences  of  their 
sale.    41  Ark.  59.  mistake.    Wilson  v.  Life  Ins.  Co.,  60 

A  Douglas  V.  Watson,  34  £.  L.ft  £q.  Md.  150.     Delay  in  disaffirming  may 

447.  bar  relief,  if  unreasonable.    94  N.  C. 

*  59  Tex.  381,  401 ;  Self  v,  Taylor,  732.  And  equitable  considerations  are 
33  La.  Ann.  769 ;  Part  IV.  c.  7.    Equity  not  losUsight  of.    88  Cal.  294.' 

will  charge  purchase-money  applied  for         ?  94  Ala.  223. 

the  benefit  of  infants  by  way  of  equit-        ^  Bigelow  v.  Grannis,  2  Hill,  120; 

able   subrogation   in   the   purchaser's    GkKxIsell  v.  Myen,  3  Wend.  479. 
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discharge  binds  him  lately  an  infant^  And  where  a  writing 
addressed  to  another  than  the  plaintiff  is  relied  on,  not  as  con- 
stituting a  ratification  or  containing  a  promise,  but  as  evidence 
of  a  ratification  previously  made  by  the  defendant,  it  is  held 
admissible  in  the  plaintifi^s  favor.^  Nor  is  it  necessary  that  the 
agent  should  have  disclosed  his  authority  before  the  defendant 
made  his  admission.^ 

It  is  not  essential  to  a  valid  ratification  that  the  person  lately 
an  infant  should  know  that  he  was  not  legally  liable  on  his  con- 
tract made  during  infancy.^  Ignorance  of  the  law  excuses  no 
one.  But  there  is  a  dictum  of  Lord  Alvanley  to  the  contrary, 
which  has  been  frequently  repeated  in  American  courts,  and  once 
constituted  the  basis  of  a  decision  in  Pennsylvania.^ 

Such  acts  as  notice  of  disaffirmance,  and  then  bringing  an 
appropriate  suit,  amount  fairly  to  avoidance  of  an  infant's  con- 
tract, in  various  instances.^ 

§  446.  Whether  Infant  who  disaflOrms  must  restore  Conaidexa- 
tion.  —  It  is  a  rule  that  money  voluntarily  paid  by  a  minor 
under  a  contract  from  which  ,he  has  derived  no  benefit  may  be 
recovered  back  upon  his  disaffirmance  of  the  contract^  If  an 
infant  purchaser  of  goods  claims  the  right  to  rescind  and  restores 
the  property,  he  can  of  course  recover  back  the  purchase-money 
he  paid.^  An  infant  upon  reaching  majority,  who  chooses  to  dis- 
affirm a  sale  of  his  real  estate  not  made  in  accordance  with  law, 
may  do  so  effectually  without  first  refunding,  or  offering  to  re- 

^  Mayer  v.  McLure,  36  Miss.  389.  affirmance  by  the  infant  of  bis  release 

*  Stern  v.  Freeman,  4  Met.  (Ky.)  of  a  claim  for  personal  injuries.    St. 

309.  Lonis  R.  i;.  Higgins,  44  Ark.  293 ;  §  407. 

>  Hoit  V,  Underhill,  10  N.  H.  220.  And  see  30  Fed.  R.  697 ;  §  438,  as  to 

And  see  Tate  v,  Tate,  1  Dev.  &  Bat.  ejectment  to  recover  his  land. 
22.  On  an   issue  whether   an   infant's 

^  Morse  v.  Wheeler,  4  Allen,  570 ;  contract  has  been  ratified,  it  may  be 

Met.  Contr.  59 ;   Ring  v,  Jamison,  66  shown  that  the  consideration  was  used 

Mo.  124 ;  Anderson  v.  Soward,  40  Ohio  with  his  knowledge  for  his  advantage. 

St.  325;  Clark  v.  Van  Court,  100  Ind.  95  N.  C.  286. 
113.  7  Shurtleff  v.  Millard,  12  R.  L  272, 

^  Harmer  v.  Killing,  5  Esp.  103 ;  applies  this  doctrine  (and  without  re- 

Hinely  v.  Margaritz,  3  Barr,  428.    See  striction  as  to  auctioneer's  loss)  to  tbo 

Curtin  t;.  Patton,  11  S.  &  R.  305 ;  Reed  deposit-money  paid  by  an  infant  at  an 

V.  Boshears,  4  Sneed,  118;  Norris  r.  auction  purchase,  where  he  repudiated 

Vance,  3  Rich.  164.  -  before  completing  the  purchase. 

^  The  bringing  of  an  action  is  a  dis-         ^  10  Daly,  352 ;  44  Ark.  293. 
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fund,  the  purchase-money.^  Purchase-money  in  such  cases 
might  come  fairly  into  an  account  for  adjusting  rents  and  profits. 
But  the  principle  is  firmly  established  by  the  courts  that  he  can- 
not on  attaining  full  age  hold  to  an  exchange  or  purchase,  made 
by  him  in  infancy,  with  its  advantages,  and  thus  affirm  the  trans- 
action, while  pleading  his  infancy  to  avoid  the  payment  of  the 
purchase-money.^  There  is  some  conflict  in  this  class  of  cases, 
however,  at  the  present  day  ;  the  effort  being  on  the  one  hand  to 
hold  the  infant  to  common  honesty,  and  on  the  other  not  to  de- 
prive him  of  the  legal  right  of  election  which  the  policy  of  the 
law  accords  to  all  who  have  been  under  a  legal  disability,  because 
of  possible  improvidence  on  his  part  while  irresponsible.  Ac- 
cording to  the  better  opinion  now  current,  it  is  only  when  an  in- 
fant on  disaffirming  his  contract  at  majority  still  has  the  consider- 
ation, that  he  can  be  compelled  to  return  it  as  the  condition  of 
disaffirmance;  restitution  in  full  not  being  a  prerequisite,  but 
restitution  of  the  advantages  as  they  still  remain  to  him  and 
capable  of  being  restored.*  In  other  words,  if  the  infant  has 
wasted  or  squandered  the  consideration  he  may  repudiate  with- 
out any  tender  of  restitution.*  Where  an  infant  has  the  privi- 
lege of  repudiating  during  infancy,  a  similar  rule  applies  as  to 
restoring  consideration.^    All  that  is  usually  asserted  is  that  the 

1  Pitcher  t;.  Lajcock,   7  Ind.  398;  Of.  Badger  v.  Phinnej,  15  Mass.  359 ; 

Cresinger  v.  Welch,  15  Ohio,  156;  Miles  Bartholemew  v.  Finnemore,  17  Barb. 

V.  Lingerman,  24  Ind.  385 ;  Bedioger  428. 

V.  Wharton,  27  Gratt.  857;  Green  v.         *  Morse    v.    Ely,    154    Mass.    458; 

Green,  69  N.  Y.  553 ;  Moore  v.  Baker,  Craig  v.  Van  Bebber,  100  Mo.  584. 
92  Ej.  518.    Bat  of.  Stuart  o.  Baker,         *  Corey  v.  Burton,  32  Mich.  30,  the 

17  Tex.  417  ;  55  Tex.  281.  case  of  a  chattel  mortgage ;  where  the 

^  Kline  v.  Beall,  6  Conn.  494 ;  Bailey  infant  was  allowed  to  replevy  the  chat- 

V.  Bamberger,  11  B.  Monr.  113;  Strain  tels  without  restoring  the  consideration. 

V.  Wright,  7  Ga.  568 ;  Hillyer  t;.  Ben-  But  an  infant  purchasing  chattels  and 

nett,  3  Edw.  Ch.  222 ;  Lowry  v,  Drake,  giving  a  purchase-money  mortgage  for 

1  Dana,  46 ;  Kitchen  v.  Lee,  11  Paige,  the  price  cannot  disaffirm  the  mortgage 

107 ;  Tipton  v.  Tipton,  3  Jones,  552  ;  and  at  the  same  time  keep  the  chattels 

Womack  v,  Womack,  8  Tex.  397 ;  Smith  as  if  by  clear  title.    Curtiss  v.  McDou- 

9.  Evans,  5  Humph.  70 ;    Manning  v.  gal,  26  Ohio  St.  66 ;  Knaggs  v.  Green, 

Johnson,  26  Ala.  446 ;  Wilie  v.  Brooks,  48  Wis.  601 ;  Carpenter  v.  Carpenter, 

45  Miss.  542;  Kerr  v.  Bell,  44  Mo.  120.  45  Ind.  142;  White  v.  Branch,  51  Ind. 

*  Chandler  v.  Simmons,  97    Mass.  210, — seem  to  absolve  the  infant  from 

508 ;  Green  v.  Green,  69  N.  T.  553,  and  restoring  property  received  in  exchange, 

cases  cited;    Dill  v.  Bowen,  54  Ind.  But,  sembUy  if  he  still  holds  the  ex- 

204 ;  ShnrtlefE  v.  Millard,  12  R.  L  272.  changed  property  he  ought,  on  correct 
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repudiating  infant  should  be  made  to  place  the  adult  m  statu  quo 
as  far  as  possible.^  And  henoe  the  ready  disposition  in  so  many 
modem  cases  to  treat  the  transaction  of  minority  as  affirmed, 
wherever  one,  after  attaining  majority,  retains  deliberately  and  en- 
joys the  fruits  of  the  transaction  or  disposes  of  the  consideration.' 
Hence  an  infant  cannot  damage  property  he  has  receiyed,  and 
then  demand  the  full  price  on  ofiTering  to  restore  it'  Nor  re- 
corer  partnership  property  after  rescinding  the  partnership 
agreement,  so  as  to  prejudice  liabilities  of  the  firm  which  are 
outstanding;^  nor  rescind  the  partnership  agreement  and  then 
demand  benefits  inconsistent  with  it^  If  the  former  vendee  be 
sued  for  use  and  occupation  of  land,  it  is  held  that  be  may 
recoup  for  valuable  improvements ;  and  equity  favors  a  fair  adjust* 
ment  of  rents,  damages,  and  improvements.^  It  is  held  also  in  some 
instances,  that  where  the  infant  disaffirms  his  conveyance  of  land, 
he  ought  to  be  prepared  to  account  for  the  purchase<-money  with 
interest^  But  again  it  is  said  that  the  infant  on  disaffirming 
may  not  recover  unpaid  purchase-money.'  The  plea  of  fialae 
warranty  may  sometimes  be  set  up  against  the  infant's  attempt 
by  affirmance  to  enforce  a  hard  bargain.'     To  multiply  these 

principle,  to  restore  or  offer  to  restore         *  Carr   v.    Clongh,    6    Fost.   280 ; 

it,  when  disafBrming  the  transaction.  Bartholemew  v,  Finnemore,  17  Barb. 

In  manj  cases  to  maintain  an  action  428. 

based  upon  his  aroidance  of  his  con-  *  Furlong  v.  Baitlett,  21  Pick.  401 ; 
tract,  an  inftmt  should  first  give  notice  Sadler  v.  Robinson,  2  Stew.  590 ;  Kin- 
of  his  election  to  avoid  or  make  a  d^  nen  9.  Maxwell,  66  N.  C.  45. 
maad.  Betts  v.  Carroll,  6  App.  518.  *  Page  v,  Morse,  128  Mam,  99; 
See  Stout  u,  Merrill,  35  Iowa,  47 ;  Henry  §  406 ;  Dnnton  t;.  Biown,  31  Mick.  82. 
f.  Root,  33  N.  Y.  526.  See,  further,  So,  too,  as  to  his  contract  to  perfoim 
Dawson  ».  Holmes,  30  Minn.  107 ;  Brant-  service,  Mupra^  §  443. 
lej^v.  Wolf,  60  Miss.  420;  Brandon  v.  •  Weaver  v.  Jones,  24  Ala^  420 ; 
Brown,  106  HI.  519.  A  purchaser  from  Petty  v.  Roberts,  7  Bn^  410l  If  one 
the  infant,  after  majority,  on  a  bill  to  receives  lents  when  an  in&nt,  he  can- 
have  the  deed  canceUed  which  was  made  not  demand  them  over  again  on  attain- 
in  minority,  need  not  tender  back  the  ing  majority.  Parker  v.  Elder,  11 
purchase-money  received  by  the  infant,  Humph.  546.  Where  the  grantee  hM 
which  the  latter  has  squandered.  £n-  made  valuable  improvements  they  may 
reka  Co.  v,  Edwards,  71  Ala.  248.  be  set  off  against  the  lental  value  of  the 

^  The  courts  wiU  aid  the  adult  to  land,  but  the  grantor  is  not  liable  for 

get  his  property  restored,  where  they  any  excess.      92  Ky,  500. 
can,  aside  from  the  infant's  assent.    69         t  Sewell  v,  Sewell,  92  Ky.  60a 
Miss.  328.  «  100  Mo.  584. 

a  Brantley  ».  Wolf,  60  Miss.  490;         »  MorriU  ».  Aden,  19  Yt.005.    And 

|§  436,  437.  aee  Heath  v.  West,  8  Fost.  101 ;  Ship- 
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illustrations  is  uimecessaiy ;  the  cardinal  principle  which  runs 
through  them  all  is  that»  with  due  reservation  of  the  infant's 
privil^e>  substantial  justice  should  be  done,  if  possible,  between 
the  two  parties  to  a  contract,  and  things  placed  in  statu  quo 
when  the  contract  is  rescinded ;  for  courts  are  very  reluctant  to 
allow  the  in&nt  to  use  his  privilege  as  a  means  of  defrauding 
others,  at  the  same  time  that  they  resent  all  efforts  of  adults  to 
impose  fraudulently  upon  him.^ 

§  446  a.  Avoldanoe  through  Aeents,  fto. — It  has  been  said 
that  all  acts  done  by  an  infant  through  an  agent's  intervention 
are  void;  but  they  are  (in  many  instances  at  least)  rather  to  be 
regarded  as  voidable.'  The  rescission  of  a  minors  contract  as  to 
personal  property  or  his  person,  then,  by  means  of  an  agent  whom 
he  employs,  should  not  be  pronounced  void,  if  not  plainly  to  the 
infant's  prejudice,  nor  set  up  in  defence  by  the  adult  with  whom 
he  contracted.  And  where  an  infeint,  with  his  father's  assent, 
sent  an  attorney  at  law  to  repudiate  his  purchase  for  him,  in- 
stead of  repudiating  personally,  the  adults  in  a  recent  case, 
was  not  permitted  to  dispute  this  disaffirmance  as  illegally 
made.' 

§  447.  Ratlfloatton,  Stc ,  as  to  Infant  Manled  Bpouaa.  —  Since 
a  married  woman  conveys  her  lands  by  force  of  statute  provis- 
ions, perplexing  questions  may  arise  as  to  the  effect  of  a  convey- 
ance executed  in  conformity  with  late  acts,  yet  ineffectual  be- 

man  v.  Horton,  17  Conn.  481 ;  Edgar-  flcinds,  xmlew  frandnlently  obtained 
ton  V.  Wolf,  6  Gray.  453.  from  him.  Chicago  Life  Asaociation  r. 
1  Whether  a  minor  who  deab  witli  Hnnt,  127  ni.  259.  He  cannot  at  an 
an  adnlt  whom  he  frandnlently  indnces  eyente  rescind  without  returning  what 
to  think  him  of  fnll  age  is  estopped  he  received,  so  far  as  it  remains.  36 
from  avoiding  the  transaction  for  in-  Neh.51 ;  77  Tex.  240, 801 ;  68  Miss.  60; 
ftmcy,  see  136  Mass.  405 ;  }  426.  If  69  Miss.  828.  But  if  the  property  was 
an  infant  retains  the  property,  the  adult  injured  while  in  his  keeping,  he  is  not 
cannot  recoup  its  use  during  minority  liable  by  the  adult  standard  of  bailment, 
against  the  price  demanded  back.  188  Stack  ».  Cayanaugh  (1894),  N.  H. 
Mass.  310.  Some  of  the  latest  cases  lay  »  Supra,  §  406.  See  1 12  N.  C.  261. 
much  stressupon  the  inherent  fairness  or  •  Towle  ».  Dresser,  78  Me.  252. 
unfaimen  of  a  transaction,  where  one  Especially,  as  the  authority  of  the 
party  or  the  other  tries  to  recover  his  agent  was  not  especially  objected  to 
consideration.  See  Johnson  v.  Mutual  when  the  notice  was  given  and  the  de- 
Life  Co.  (1894),  Minn.  If  an  in-  mand  made  upon  the  adult.  lb, 
fant  advanced  money  on  his  voidable 
contract,  it  is  lost  to  him  when  he  re- 
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cause  of  her  infancy.^  It  would  appear  from  some  late  American 
cases,  that  the  wife  still  continuing  covert  after  becoming  of  age, 
acts  which  might  constitute  ratification  in  ordinary  cases  may 
not  always  be  set  up  against  her.^  That  her  husband  prevented 
her  from  disaffirming  upon  her  majority  is  a  good  excuse  for  her 
delay  while  he  lived.^  On  the  other  hand  it  has  been  held  that 
when  a  deed  is  disaffirmed  because  of  the  wife's  minority  it  is 
avoided  as  to  the  husband  who  joined  her  in  making  it^  But  a 
married  woman  is  sometimes  estopped  by  her  own  acts ;  as  in  a 
case  where  her  equitable  interest  in  land  was  sold  while  she  was 
a  minor,  together  with  the  interests  of  adult  parties,  and  she  re- 
ceived her  share  of  the  proceeds  some  years  after  attaining 
majority.^  It  would  appear  that  any  affirmance  which  a  wife  in 
a  just  transaction  may  make  with  her  husband's  acquiescence 
and  her  own  free  consent  after  reaching  majority,  will  bind  her.^ 
And  her  disaffirmance  is  subject  to  the  usual  qualifications  ap- 
plicable to  infants  in  general.  Coverture  is  fast  becoming 
unpopular  in  these  days,  and  the  disabilities  of  infancy  and  covei^ 
ture  are  at  any  rate  separate  and  independent ;  and  the  mere  fact 
that  both  occur  in  connection  with  the  same  act  does  not  give  to 
either  disability  gi^eater  force  than  it  would  have  had  separately  J 

^  Harbman  v.  Kendall,  4  Ind.  403.  Where  one  is  onder  two  disabilities 

>  Matherson  v.  Davis,  2  Cold.  443 ;    —  infancy    and    corertoie when    a 

Miles  r.  Lingerman,  24  Ind.  385.    The  caose  of  action  accrnes,  the  statute  of 

equity  doctrine,  to  argne  from  the  case  limitations  will  not  begin  to  run  until 

of  marriage  settlements,  appears  to  be  both  are  removed.    North  v.  James,  61 

that  the  wife  may  by  acts  give  validity  Miss.  761.    But  see  contra,  as  to  sos- 

to  such  deeds,  after  attaining  fuU  age  pending  the  running  of  the    statute, 

and    notwithstanding     her    coverture.  Farish  v.  Cook,  78  Mo.  212;  Ortix  v. 

See  supra,  §  399.    Disaffirmance  soon  De  Senavides,  61  Tex.  60. 

after  attaining  majority  is  permitted.  «  Sims  v.  Bardoner,  86  Ind.  87. 

Scranton  v.  Stewart,  62  Ind.  69,  92;  ♦  Craig    w.  Van  Bebber,  100  Mo. 

86  Wis.  378.     But  a  reasonable  time  584. 

after  discoverture  is  allowed  an  infant  »  Anderson  v.  Mather,  44  N.  Y.  249. 

wife,  as  cases   now  decide  the  point.  And  see  Schmitheimer  v,  Eiseman,? 

though  length  of  time  may  have  inter-  Bush,  298. 

vened.     See    Schouler,  Hus.  &  Wife,  •  Sims  v.  Smith,  99  Ind-  469.    And 

§  178;  Sims  v,  Everhardt,  102  U.  S.  see  Ellis  v.  Alford,  64  Miss.  8;  Ix^aa 

300;  Wilson  v.  Branch,  77  Va.  65 ;  86  ».  Gardner,  136  Penn.  St.  58S. 

Ind.  263,  577 ;  Richardson  v.  Pate,  93  7  136  Penn.  St.  588.    Hence,  when 

Ind.  423 ;  51  Ark.  294 ;  supra,  Part  II.  a  woman  becomes  both  diseoveit  and  of 

c.    6.      Infant    husband's   conveyance  fuU  age,  she  may  be  estopped  like  any 

voidable.    4  Heisk.  268.  other  person  #ia  juris.    136  Penn.  St 
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Modem  legislation  may  in  a  sense  remove  the  disability  of 
coverture ;  but  this  does  not  remove  the  disability  of  infancy, 
with  its  incidental  protection.^ 

§  448.  Rules  ;  How  far  Ghancery  may  elect  for  the  Infant.  — 
By  a  well-known  rule  of  equity,  the  proceeds  of  lands  sold 
during  minority  retain  the  character  of  real  estate,  and  where 
the  personal  estate  becomes  land  its  original  character  is  like- 
wise retained.  And  such  property  remains  real  or  personal 
still,  even  after  the  infant  attains  majority,  so  long  as  there 
is  no  act  or  intent  on  his  part  to  change  its  character;^  but 
the  character  ceases  when  he  attains  majority,  and  obtains 
possession  of  the  proceeds.' 

A  court  of  chancery,  however,  as  the  protector  of  the  young, 
has  an  extensive  jurisdiction  of  matters  affecting  an  infant's 
property  rights,  and  may,  upon  a  full  hearing,  the  infant  himself 
being  duly  summoned  and  his  rights  duly  represented,  enter  a 
decree  which,  if  procured  without  fraud  or  undue  injury,  will 
be  binding.  Of  this  jurisdiction  we  have  already  treated,*  as 
also  of  statutes  authorizing  sales  of  an  infant's  real  estate.^  In- 
fants must  be  parties  to  bills  in  equity,  as,  for  instance,  in  affect- 
ing their  title  to  real  estate ;  and  making  their  guardians  parties 
is  not  sufficient,  as  it  is  generally  ruled,  without  service  of  process 
upon  the  infant  himself  or  the  usual  publication  of  notice.^ 


588.    Clear  disaffirmance  of  a  deed  ex-  *  Part  IV.  cs.  6,  7.    But  as  to  '^al- 

ecated  during  minority  should  be  sea-  lowing  the  infant  his  day  *'  on  reaching 

sonably  made  by  her,  or  she  may  be  majority,  see  next  chapter.     Jurisdic- 

estopped    by  her    own   conduct   and  tion  of  the  court  over  an  infant  ward 

laches.   136  Penn.  St.  588.    Nor  should  is  not  taken  away  because  the  infant 

she  retain  benefits  and  yet  claim  the  is  insane.     In  re  £dwards,  L.  R.  10 

right  to  avoid.    88  Ky.  515.    StiU  less  Ch.  D.  605. 

should  she,  after  reaching  age,  use  the  ^  lb. ;  ChappeU  o.  Doe,  49  Ala.  153. 

consideration  in  a  manner  which  indi-  ^  Tucker  v.  Bean,  65  Me.  352  ;  Row- 

cates  affirmance  and  then  seek  to  dis-  land  t;.  Jones,  6S  Ala.  322 ;   Cook  v. 

affirm.    119  Ind.  187.  Rogers,  64  Ala.  406;  BonneU  v.  Holt, 

^  See  82  Me.  260.  89  IlL  71 ;   Carver  r.  Carver,  64  Ind. 

>  Foreman  v.  Foreman,  7  Barb.  215.  195.      But  see  Burrus  v.  Burrus,  56 

•  Forman   v.   Marsh,  1   Kern.  544.  Miss.  92 ;  Scott  v.  Porter,  2  Lea,  224. 

Upon  the  death  of  the  infant  after  such  And  as  to  cancelling  a  purely  personal 

conversion  the  inheritance  or  distribu-  contract  this  rule  is  all  the  more  imper- 

tlon  is  according  to  the  original  char^  ative.     Insurance  Co.  r.  Bangs,    103 

acter  of  the  property.      See  Paul  v.  U.  S.  8upr.  435.    Concerning  joinder 

York,  1  Tenn.  Ch.  547.  of  guardian,  see  next  chapter. 
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But  the  practical  result  mast  be,  wherever  chancery  juris- 
diction is  broadly  upheld,  that  the  court  in  many  instances,  the 
infant  being  duly  a  party  to  the  proceedings,  elects  for  him.^ 
The  infant's  own  afiOlrmance  of  the  decree  in  chancery  or  under 
statute,  as  by  accepting  and  retaining  the  benefits,  delaying  pro- 
cedure to  reopen  the  matter  for  all^d  &aud  or  other  infirmity, 
is  of  course  a  double  confirmation*' 


CHAPTER  VI. 

AOnONS  BY  AND  AGAINST  INFANTS. 

§  449.  Aotioxui  at  Irfiw  by  Infants  ;  Suit  or  Defence  by  Next 
Friend  or  Quardian.  —  It  is  a  fundamental  principle  that  the 
rights  of  property  shall  vest  in  infants,  notwithstanding  their 
tender  years ;  and  incidentally  thereto  they  have  the  right  of 
action.  Yet  it  is  clear  that  if  the  infant  be  unfit  to  make  a 
contract  he  is  unfit  to  sue  on  his  own  behalf.  Hence  is  the  rule 
that  while  process  is  sued  out  in  the  infant's  own  name,  it  is  in 
his  name  by  another ;  that  is  to  say,  some  person  of  full  age 
must  conduct  the  suit  for  him.  The  same  principle  applies  to 
all  civil  actions,  whether  founded  on  a  contract  or  not 

At  common  law,  infiEtnts  could  neither  sue  nor  defend,  except 

1  Chancery  may  authorize  leaaaB  fov  Ch.  D.  41.    Or  exerdie  discxetioii  i» 

the  enhancement  of  the  real  estate  of  to  seUing  either  realty  or  pereonalty,  or 

infants  if  manifestly  for  their  interests,  both.    Jones  v.  Sharp,  9  Heisk.  660. 

Talbot  V.  ProYine,  7  Baxt.  502.    As  to  And  see  Knotts  v.  Steams,  91  U.  S. 

partition  sale  held  binding,  see  Cocks  638 ;  Carr  v.  Branch,  85  Via.  597.     De» 

V,  Simmons,  57    Miss.   183;  Soott  o.  cree    snstained,   notwithstanding   the 

Porter,  2  Lea,  224.    As  to  decree  en-  birth  of  a  posthumous  chUd  not  oon- 

forcing  a  vendor's   lien,  see  Cocks  v,  sidered  when    the   sale   was  ordered. 

Simmons,  57  Miss.  183.    As  to  sale  for  lb.    See  also  Qoodmaa  v.  Winter,  64 

maintenance  or  better  investment,  see  Ala.  410. 

Sharp  V.  Findley,  59  Ga.  722;  supra^  >  Walker  v.  Mnlvean,  76  XXL  IS; 
Part  ly.  cs.  6,  7.  Chancery  may  com-  Corwin  v,  Shoiip,  76  Hi.  246.  See  far- 
promise  a  claim  in  which  infants  are  tiier,  as  to  the  binding  effect  of 
Interested,  even  against  next  friend  or  and  jadgments,  next  chapter, 
gnardian  ad  litem.    In  r$  BitchaU,  16 
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by  guardian.  They  wore  authorized,  by  Stat  Westm.  1,  to  sue 
by  prochein  ami  (or  next  friend)  against  the  guardian  in  chiv- 
ahry  who  had  aliened  any  portion  of  the  infant's  inheritance.^ 
Stat.  Westm.  2,  a  15,  extended  this  privilege  to  all  other  cases 
where  they  could  not  sue  formerly.  Lord  Coke  lays  down  that, 
since  these  statutes,  the  infant  shall  sue  by  prochein  ami  and 
defend  by  guardian.^  And  Fitzherbert  is  to  the  same  effect^ 
But  Mr.  Haigrave  thinks  it  probable  that  Fitzherbert  and  Lord 
Coke  did  not  mean  to  exclude  the  election  of  suing  either  by 
prochein  ami  or  by  guardian.^  And  whether  they  did  or  not, 
guardianship  at  the  present  day,  so  unlike  guardianship  as  they 
understood  it,  justifies  the  modem  practice ;  which  is  to  appoint 
a  special  person  as  prochein  ami  only  in  case  of  necessity,  where 
an  infant  is  to  sue  his  guardian,  or  the  guardian  will  not  sue  for 
him,  or  it  is  improper  that  the  guardian  should  be  the  procheiii 
ami.  In  other  cases,  the  rule  is  to  sue  by  guardian  or  prochein 
amifi  But  an  infant  may  sue  by  his  next  Mend  though  he 
have  a  guardian,  if  the  guardian  does  not  dissent.^  And 
in  some  States  the  choice  allowed  the  infant  is  still  more 
liberal^  Not  unfrequently,  too,  the  next  friend  who  brought 
the  suit  is  removed  and  another  appointed,  on  the  ground  that 
it  is  for  the  infant's  benefit.^ 

An  infant  cannot  prosecute  an  action  either  in  person  or  by 
attorney.  This  is  well  settled.*  But  advantage  must  be  taken 
by  plea  in  abatement  of  the  infant's  suing  by  attorney,  or  by 
application  to  a  judge,  or  the  court,  for  it  is  not  error  after 
Judgment  either  on  verdict  or  by  default^^    The  same  rules  are 

1  Maq)hen.  Inf.  13,  852.  ^  Hooks  v.  Smith,  18  Ala.  338. 

«  2  Inst.  261,  390 ;  Co.  Litt  135  6;  ■  Barwick  v.  Backley,  45  Ala.  215 ; 

8  Robinson's  Pract.  229.  Martin  v.  Weyman,  26  Tex.  460;  Mills 

»  F.  N.  B.  [27]  H.  V,  Humes,  22  Md.  346.    As  where  the 

«  Harg.  R.  Co.  Litt.  135  6.  next  friend  refuses  to  appeal    Dupuj 

»  Claridge  v.  Crawford,  1  Dowl.  &  v.  Welsford,  28  W.  B.  762. 

By.    13;    3    Robinson's    Pract.    230;  »  Cra.  Elis.  424  ;  Cro.  Jac.  5 ;  1  Co. 

Younge'tr.  Tounge,  Cro.  Car.  86 ;  Good-  Litt  135  5,  Harg.  n.,  220 ;  Miles  v.  Boy- 

win  «.  Moore,  Cro.  Car.  161 ;  Apthorp  den,  3  Pick.  213 ;  Clark  v.  Turner,  1 

V,  Backns,  Kirby,  407 ;  M'Giffin  r.  Stout,  Root,  200 ;  Mockey  v.  Grey,  2  Johns. 

Coxe,  92;  Blackman  v.  Davis,  42  Ala.  192;  Timmons  v.  Tlmmons,  6  lad,  8; 

184.  Nicholson  r.  Wilbom,  13  Ga.  467. 

•  Thomas  v.  Dike,  11  Vt.  873 ;  Bob-  ^  2  Sannd.  Pleading,  207;  Bird  «. 

son  V.  Osbom,  13  Tex.  298.  Pegg,  5  B.  &  Aid.  418 ;  Finley  v,  Jowle, 
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frequently  applied  to  a  parent  who  sues  on  behalf  of  minor 
children,  but  not  as  guardian  or  next  friend.  Where  infancy 
of  the  plaintiff  is  pleaded  in  abatement  to  a  suit  brought  by  a 
minor  in  his  own  name  without  any  guardian  or  next  friend,  the 
court  may  allow  the  infant  to  amend  by  inserting  in  his  writ 
that  he  sues  by  A.,  his  next  friend.^  Nor  does  this  rule  deprive 
the  infant  of  the  professional  services  of  an  attorney ;  it  relates 
to  the  parties  to  the  suit.^  Where  an  infant  has,  after  bring- 
ing suit  (not  by  guardian  or  next  friend),  become  of  age,  no 
amendment,  nor  appearance  of  a  guardian  or  next  friend  is 
necessary;^  and  the  judgment  becomes  binding  upon  him  if 
entered  after  his  majority^ 

§  450.  Action  at  Law  by  Infanta  ;  The  Next  Friend.  —  Gener- 
ally speaking,  when  an  action  is  brought  by  an  infant,  he  sues 
in  his  own  name  by  a  certain  person  as  next  friend.  A  prochein 
ami,  commencing  his  authority  with  the  writ  and  declaration, 
can  only  maintain  the  suit  for  such  causes  of  action  as  may  be 
prosecuted  without  special  demand ;  as  for  personal  injuries  done 
to  the  infant,  or  for  sums  of  money  where  the  writ  itself  is  con- 
sidered as  the  demand.^  In  England,  it  was  once  considered 
that  the  special  admission  of  a  guardian  for  an  infant  to  appear 
in  one  case  would  serve  for  others.^  But  the  modem  rule  is 
that  the  special  admission  o(  prochein  ami  or  guardian,  to  prose- 
cute or  defend  for  an  infant,  shall  not  be  deemed  an  authority 
to  prosecute  or  defend  in  any  but  the  particular  action  speci- 
fied.^ Sometimes  there  will  be  an  advantage  in  suing  by  guard- 
ian if  this  can  legally  be  done.^  In  any  event,  the  interests  of 
the  person  who  sues  as  guardian  or  next  friend  must  not  be 
hostile  to  that  of  the  infant.^ 

The  guardian,  like  the  prochein  ami,  is,  ih  English  practice^ 

13  East,  6 ;  Apthorp  v.  Backns,  Eirbj,  husband's  action  as  next  friend  after 

407.    Bat  as  to  the  infant  himself,  see  his  infant  wife  becomes  of  age. 
Bird  V.  Pegg;  Jones  v,  Steele,  36  Mo.         *  Hicks  v.  Beam,  112  N.  C.  642. 
324.    He  may  repudiate  the  judgment         ^  Miles  v.  Boyden,  3  Pick.  219. 
if  entered  against  him.    112  N.  C.  642.         *  Archer  t^.  Frowde,  1  Stia.  304. 

I  Blood  V.  Harrington,  8  Pick.  552.  7  2  Saond.  Plead.  207 ;  Macphers. 

3  People  V.  New  York,  11  Wend.  164.  Inf.  353. 

*  Woodman  v.  Rowe,  59  N.  H.  453.         ^  3  Robinson's  Pract.  229. 
See  66  Ga.  477,  as  to  amendment  of        *  G«orge  v.  High,  85  N.  C.  113;  Fat- 

tezson  v.  Pullman,  104  111.  80. 
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appointed  by  the  court  before  the  plaintiff  can  proceed  in  the 
action,  and  no  legal  right  of  parentage  or  of  guardianship  ivill 
enable  any  one  to  act  for  the  infant  without  such  appointment.^ 
Sut  where  the  infant's  father,  being  a  necessary  witness,  could 
not  properly  be  prochein  ami  in  a  certain  suit,  the  court,  on 
motion,  appointed  a  friend  of  the  family  with  the  father^s  con- 
currence.^ And  the  father's  natural  right  to  represent  his  child 
as  next  friend  is  to  be  respected.^  No  authority  from  the  infant 
to  the  guardian  or  prochein  ami  to  sue  is  necessary,  though  the 
infant  be  on  the  very  eve  of  majority ;  but  it  is  intimated  that 
the  court  might  interfere  if  fraud  were  shown.^  An  action  to 
recover  money  or  personal  property  belonging  to  an  infant  may 
be  brought  in  the  infant's  name  by  his  next  friend,  though  he 
has  a  general  guardian.^  As  the  prochein  ami  is  an  officer  of 
the  court,  if  the  infant  wishes  him  removed  he  must  apply  to 
the  court  for  that  purpose,  and  an  entry  of  the  change  should  be 
made  of  record.^.  But  on  the  plaintiff  coming  of  age,  he  may,  it 
seems,  remove  the  prochein  ami  of  his  own  authority,  and 
appear  thereafter  by  his  own  attorney.^ 

"While,  in  theory,  however,  the  prochein  ami  is  still  legally 
appointed  by  the  court,  such  formalities  are  now,  in  practice, 
very  generally  waived.  In  Connecticut,  Rhode  Island,  Massa- 
chusetts, Virginia,  and  other  States,  no  entry  of  record  is  requi- 
site admitting  a  person  to  sue  as  guardian  or  next  friend,  the 
recital  in  the  writ  and  count  being  deemed  sufficient  evidence 
of  admission  unless  seasonably  challenged  by  the  opposite  party, 

^  Macphen.  Inf.  353.  leave  of  court  where  the  next  friend's 

2  Claridge  v.  Crawford,  1  DowL  &  interest  is  adverse  to  the  infant.     104 

Ry.  13.  HI.  80.    Local  codes  famish  their  re- 

'  Woolf  V.  Pemberton,  S  Ch.  D.  19.  spective  mles  of  practice ;  and  statute 

See  Strong  v.  Marcjf  33  Kan.  109.  formalities    should    be    carefnlly    ob- 

*  Morgan  o,  Thome,  9  Dowl.  228.  served.    Bat  special  averments  of  in- 

And  see  Barwick  v.  Kacklej,  45  Ala.215.  fancy,  etc.,  are  not  commonly  required. 

^  Segelken  v.  Meyer,  94  N.  C.  473.  91  liid.  522.    And  see  as  to  form,  66 

>  Davies  v.  Locket,  4  Taont.  765;  Tex.  421. 

Morgan  v.  Thome,  supra.  Whether   an    infant    or   his    next 

1  See  Bac.  Abr.  Infant,  K.  2 ;  Pat*  friend  can  sue  in  forma  pauperis^  see  7 

ton  V.  Fnrthmier,  16  Kan.  29.  Lea,  717  ;  92  Ind.  103 ;  13  Abb.  (N.  Y.) 

Dismissal  of  action  by  next  friend  N.  Gas.  1 82.    A  bond  under  some  codes 

for  infant,  because  not  for  the  infant's  is  required  of  the  next  friend.    19  Fla. 

interest.    59  Iowa,   634   (code).    And  438.    As  to  actions  brought  in  the  name 

see  dismissal  of  suit  brought  without  of  the  State,  see  66  Md.  325. 
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when  the  order  may  be  sapplied,  or  the  court  on  its  discretion 
may  remove  the  party.  ^  In  New  York«  on  the  other  hand,  a 
proehein  ami  must  be  appointed  for  the  infant  plaintiff  before 
process  is  sued  out ;  and  such  is  the  practice  in  some  other  parts 
of  this  country.'  In  some  States  it  is  deemed  proper  to  prove 
infancy  in  advance,  and  hence  the  right  to  sue  by  next  friend.* 

So,  too,  in  this  country,  more  deference  seems  to  be  shown  to 
the  infant's  wishes  than  in  England.  Thus,  in  Massachusetts^ 
the  court,  on  the  personal  petition  of  a  minor  twenty  yeara  of 
age,  withdrew  the  authority  of  the  proehein  ami,  and  ordered  all 
further  proceedings  in  the  suit  postponed  until  the  minor  should 
attain  full  years.^  In  the  choice  of  a  guardian  and  proehein  and^ 
a  minor  above  fourteen  has  much  latitude  of  discretion;  and 
when  he  attains  full  age  he  may  enter  the  bet  upon  record, 
and  without  further  formality  proceed  to  conduct  the  suit  for 
himself.' 

Where  an  infant  has  brought  an  action  by  bis  next  friend, 
and  has  recovered  damages  which  have  been  received  by  the 
attorney,  the  money  is  the  money  of  the  infant,  and  he  may  sue 
the  attorney  for  it'  The  codes  of  some  States  require  payment 
of  the  amount  recovered  into  court,  until  a  guardian  is  appointed 
to  hold  the  fund.  Upon  a  writ  of  error  the  court  may  in  its 
discretion  select  another  next  friend  for  the  minor.^ 

A  proehein  ami  is  liable  for  costs,  and  the  remedy  is  against 
him  for  attachment,  which  should  be  absolute  in  the  first 
instance.'    This  is  the  English  practice.    It  would  appear  that 

^  See  Gaild  v,  Craoston,  8  Cnsh.  **  Bjen  v.  Des  Moines,  ftc  B.  B. 

506 ;   Boynton  v,  Claj,  58  Me.  S36 ;  Co.,  21  Iowa,  54. 

Barwell  v.   Corbin,   1    Rand.   151 ;    3  *  Gnild  v,  Cranston,  8  Cnsh.  506. 

Robinson's  Fract.  230;  Trask  v.  Stone,  *  Clark   v.    Watson,   2   Ind.    399; 

7  Mass.  241 ;  Jndson  v,  Blancbard,  3  Shnttleswortb  v,  Hngbej,  6  Rich.  329. 

Conn.  579 ;   Klans  v.  State,  54  Miss.  <  Collins  v.  Brook,  4  HnrL  &  Nor. 

644.    And  see  Stnmpe  v.  Kelley,  ^2  lU.  276.    And  see  Smith  9.  Bedns,  9  Ala. 

140;   Gray  v.  Parke,  155  Mass.  443;  99. 

Murray  r.  Barber,  16  R.  I.  512.    The  ^  Ames  v.  Ames,  148  BL  321. 

authority    of    next    friend    continues,  *  Newton  v.  London,  Brighton,  Ac 

thongh  without  appointment,  until  the  R.  R.  Co.,  7  Dow.  &L  328  (1849) ;  Dow 

court  remoTes  him.    155  Mass.  443.  o.  Clark,  2  Dowl.  302.    See  Price  v. 

3  WUder  v.  Ember,  12  Wend.  191 ;  Dnggan,  4  Man.  &  Gr.  225. 
Haines  v.  Oatman,  2  Doug.  430;  Grant- 
man  V,  ThraU,  44  Barb.  173. 
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execution  cannot  issue  against  the  infant  himself;  and  this  from 
the  very  circumstance  that  the  next  friend  is,  in  theoiy,  one 
who  comes  forward  to  assume  all  such  liabilities.^  But  in  con- 
formity with  statutes  in  Massachusetts,  it  is  held  that  a  proehein 
ami,  as  such,  is  not  liable  for  costs  ;^  nor  does  he  seem  to  be 
always  strictly  considered  in  our  courts  a  party  to  the  suit  ;^  and 
the  in£ant  plaintiff  is  made  liable  for  his  own  costs.^  No  infant 
plaintiff  is  concluded  by  a  settlement  of  the  case  which  his  next 
friend  makes  out  of  court  without  a  formal  judicial  sanction.^ 
Nor  will  a  settlement  in  court  on  a  judgment  by  agreement  be 
permitted  to  stand  which  appears  collusive  to  the  child's 
prejudice,* 

§  451.  Aotlon  at  Iaw  against  Infant ;  the  Ckiardlan  ad  Uteu. 
—  An  infant  can  appear  and  defend  in  civil  suits  by  guardian 
only,  and  not  by  attorney,  or  in  person.^  He  cannot  answer  by 
next  friend.^  The  process  is  the  same  against  an  infant  as  in 
ordinary  cases ;  but  he  needs  some  one  to  conduct  his  defence, 
and  hence  every  court,  wherein  an  infant  is  sued,  has  power  to 
appoint  a  guardian  ad  litem  for  the  special  purposes  of  the  suit, 
since  otherwise  he  might  be  without  assistance.^  The  infant 
cannot  nominate  an  attorney,  nor  by  accepting  service  make 
himself  a  party  to  the  action.^^  It  is  not  sufiScient  for  a  proper 
defence  and  a  binding  judgment  against  the  infant  that  his 
parents  in  fact  represented  him  and  employed  counsel.^ 

A  guardian  ad  litem  is  one  appointed  for  the  infant  to  defend 

1  lb.;   Stephenson    v,    Stephenaon,  »  Tripp  v.  Gifford,  155  BiaM.  108; 

3  Hey.  123;  Perryman  v.  Bargster,  6  ODonnell  v.  Broad,  149  Penn.  St.  24. 

Port.  (Ala.)  199;    Sproole  v.  Botta,  5  Thongh  the  next  friend  be  the  child's 

J.  J.  Marsh.  162.    Bat  see  Prondfoot  father,  it  is  the  same,    lb.;  § 431. 

V.  Poile.  3  Dow.  &  L.  524;  Maq)hers.  •  149  m.  73;  97  Ala.  201. 

Inf.  356,  357,  and  cases  cited.     As  to  ^  Co.  Litt.  88  b,  n,  16,  135  6 ;  2  Stra. 

practice  nnder  New  York  Code,  see  784 ;  Macphers.  Inf.  368 ;  Alderman  v. 

Linner  v.  Croose,  61  Barb.  289.    As  to  Tirrell,  8  Johns.  418  ;  Knapp  v.  Crosby, 

the  infant's  own  testimony  of  age  in  1  Mass.  479 ;    Miles  r.  Boyden,  3  Pick, 

snch  snits,  see  Hill  v.  Eldridge,  126  213 ;  BedeU  v.  Lewis,  4  J.  J.  Marsh. 

Mass.  234.  562 ;  Starbird  v.  Moore,  21  Vt.  529. 

«  Crandall  v.  Slaid.  11  Met.  288.  «  Bush  v.  Linthicum,  59  Md.  344. 

»  Brown  v.  Hull,  16  Vt.  673.  "  Bac.  Abr.  Guardian,  B.  4. 

*  Howett  V.  Alexander,  1  Dev.  431 ;  ^^  Finley  v.  Robertson,  17  8.  C.  485; 

Smith  V.  Floyd,  1  Pick.  275.    Cf .  sta^  66  Cal.  53. 

ntes  of  other  States.    Kleffel  v.  Bullock,  ^^  152  Mass.  585. 
9  Neb.  336. 
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in  the  particular  action  brought  against  him,  and  is  therefore  to 
be  distinguished  from  guardians  of  the  person  and  estate.^  If 
there  be  a  general  chancery,  probate,  or  testamentary  guardian 
already  appointed,  it  is  his  place,  generally  speaking,  to  defend 
the  infant  from  all  suits,  so  long  as  his  authority  over  the 
infant's  property  continues  and  his  interest  is  not  adverse  in  the 
suit;  this  being,  however,  a  matter  usually  regulated  in  this 
country  by  statute.^  This  guardian  ought  to  be  a  person  with 
no  interests  to  regard  except  those  of  the  infant  defendant ; ' 
he  should  have  no  interest  adverse  to  the  party  he  appears 
for. 

What  has  been  observed  of  the  appointment  of  prochein  ami 
may  be  said,  in  general,  of  that  of  the  guardian  ad  litem.  The 
two  correspond,  and  the  principles  of  law  applicable  to  the  one 
are  in  general  to  be  applied  to  the  other>  In  a  criminal  case 
no  guardian  ad  litem  is  appointed.  But  in  a  civil  case  proceed- 
ings against  an  infant  are  liable  to  be  reversed  and  set  aside  for 
irregularity^  where  no  guardian  ad  litem  has  been  appointed  for 
him,  unless,  perhaps,  his  regular  guardian  having  no  adverse 
interest  has  appeared  in  his  defence ;  and  process  must,  besides, 
have  been  first  regularly  served  upon  the  infant ;  though  in  this 
latter  respect  the  rule  of  the  several  States  is  not  uniform.^ 

'    1  Larkin   v.   Mftnn,  2    Paige,   27;  process  shaU  be  served  apon  the  in. 

Roberts  v.  Stanton,  2  Munf.  129;  Bac  fant  defendant  personaUj,  also  apon 

Abr.  Guardian,  wpra,  cases  cited  hy  his  father,  mother,  or  guardian.    Inger- 

Bonvier.  soil  v,  IngersoU,  42  Miss.  155;  Irwin  v. 

<  See  Hughes  v.  Seller,  34  Ind.  337  ;  Irwin,  57  Ala.  614 ;  Helms  p.  Cbad- 
64  Cal.  529 ;  Manx  v,  Rowlands,  59  bourne,  45  Wis.  60.  Service  on  the 
Wis.  no.  See  82  K7.  226.  Under  guardian  ad  litem  (as  weU  as  the  in- 
various  practice  codes,  infants  should  fant),  is  indispensable  to  his  appear^ 
be  specially  defended  by  a  guardian  ad  ance  in  New  York  practice.  IngersoU 
litem,  and  not  by  the  general  guardian,  v.  Mangam,  84  N.  Y.  622.  See  also  63 
Bearinger  v,  Felton,  78  Mid.  109;  94  Cal.  554;  19  Fla.  852;  137  Penn.  St. 
N.  C.  473.  569.    Only  personal  service  gives  juiis- 

'  Hence     the    plaintiff's    husband  diction  of  a  suit  against  an  infant ;  and 

should  not  be  appointed.    BickneU  v.  acceptance  of  service  is  no  equivalent. 

BickneU,  72  N.  C.  127.  23  S.  C.  154,  187;  91  N.  C.  859.    A 

*  See  Macphers.  Inf.  858.  judgment  rendered   against  a   minor 

*  See  Abdil  v.  Abdil,  26  Ind.  287  ;  without  the  appointment  of  a  guardian 
Jarman  v.  Lucas,  15  C.  B.  w.  s.  474  ;  acf /I'tem  is  not  void,  but  rather  voidable. 
Frierson  t^.  Travis,  39  Ala.  150;  Lar-  Walkenhorst  v.  Lewis,  24  Kan.  420; 
kins  0.  Bnllard,  88  N.  C.  35.  In  some  Charley  v.  Kelley,  120  Mo.  135;  49 
States  it  is  required  by  statute  that  Minn.  84 ;  134  Ind.  421.    Some  local 
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Irregularities  of  procedure  or  delay  in  the  appointment  are  often 
cured  by  the  judgment;  and  even  though  the  judgment  be  void- 
able, lapse  of  time  and  laches  on  the  part  of  an  infant  after 
reaching  majority  may  leave  him  altogether  without  an  oppor- 
tunity to  set  the  judgment  aside,  especially  if  no  prejudice  has 
resulted,  as  in  the  usual  case  of  his  voidable  transactions.^ 

The  writ  and  declaration  in  actions  at  law  against  infants  are 
to  be  made  out  as  in  ordinary  cases.  In  English  practice,  where 
the  defendant  neglects  to  appear,  or  appears  otherwise  than  by 
guardian,  the  plaintiff  may  apply  for  and  obtain  a  summons, 
calling  on  him  to  appear  by  guardian  within  a  given  time; 
otherwise  the  plaintiff  may  be  at  liberty  to  proceed  as  in  other 
cases,  having  had  a  nominal  guardian  assigned  to  the  infant.* 
A  like  rule  prevails  in  New  York  and  other  States.®  Courts 
will  go  so  far  for  protecting  an  infant  as  to  see  that  process  is 
properly  served,  a  guardian  ad  litem  appointed  for  him,  and  the 
formal  answer  filed.  * 

Infancy  may  be  specially  pleaded  in  bar.*  The  plaintiff 
replies  either  that  the  defendant  was  of  age,  or  that  the  goods 

statutes  proTide  for  the  infant's  modi-  The  coort's  jnrisdiction  to  appoint 
fication  of  a  judgment  against  him  is  not  impaired  by  the  guardian's  er- 
within  a  year  after  arriring  at  age.  roneous  acts  after  appointment.  127 
Richards  v,  Richards,  10  Bush,  617.  lU.  395.  And  see  79  Cal.  266.  The 
But  the  judgment  is /)nma,/bc/0  correct,  guardian  may  appeal  on  the  infant's 
and  errors  must  be  prejudicial  to  the  behalf.  73  Md.  451 . 
infant's  interest  in  order  to  be  thus  Statutes  sometimes  provide  that 
availed  of.  Richards  v.  Richards,  10  proceedings  against  non-resident  de- 
Bush,  617.  An  infant  may  appeal  fendants  (infants  included),  may  be 
from  a  judgment  against  him,  or  have  by  publication.  Bryan  v,  Kennett, 
it  reversed  for  error,  at  any  time  during  1 13  U.  S.  179. 

minority  without  waiting  for  his  ma-  ^  See  Townsend  ».  Cox,  45  Mo.  401 ; 
jority.    Moss  v.  HaU,  79  Ky.  40.    Judg-  Barnard  v,  Heydrick,  49  Barb.  62 ;  Mo- 
ments at  law  are  voidable,  not  void.  Murray  v.  McMurray,  60  Barb.  117; 
§407;  90  N.  C.  197.    Even  where  it  Wickersham  ?>.  Timmons,  49  Iowa,  267 ; 
does  not  appear  that  a  guardian  ad  Maples  v.  Maples,  3  Houst.  458. 
litem  appeared.     64   Cal.   529.     Some  ^  See  Macphers.  Inf.  359. 
courts  pronounce  judgments  void,  under  'Van  Deusen  v.  Brower,  6  Cow, 
local  practice,  where  clearly  prejudicial  50 ;  Judson  v.  Storer,  2  South.  544 : 
to  the  infant,  if  the  formalities  of  service  Clarke  v,  Gihnanton,  12  N.  H.  515. 
and  defence  by  guardian  are  omitted.  ^  Alexander  v.  Frary,  9  Ind.  481. 
See  137  Penn.  St.  569.    But  the  mere  *  Clemson  v.  Bush,  2    Binn.  413 ; 
omission   to  appoint   before  bringing  Hillegass  v,  Hillegass,  5  Barr,  97. 
suit  is  not  a  jurisdictional  defect,  but 
an  irregularitv  merely.    120  N.  Y.  488. 
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were  necessaries,  or  that  he  confirmed  the  contract  when  he 
came  of  age.^  If  there  be  several  defendants,  the  party  who  is 
a  minor  should  plead  his  infancy  separately.  Infancy  is  an 
issuable  plea ;  and  it  may  be  pleaded  with  other  pleas  without 
leave  of  court.^  Where  there  are  several  issues,  one  of  which  is 
upon  the  plea  of  infancy,  that  being  found  for  the  infant,  the 
whole  case  is  disposed  of.^  An  infant  defendant  is  liable  to 
costs  in  the  same  manner  as  any  other  defendant,  notwith- 
standing he  has  a  guardian.^ 

If  an  infant  comes  of  age  pending  the  suit,  he  can  assert  his 
rights  at  once  for  himself;  and  unless  he  does  so  he  cannot  gener* 
ally  complain  of  the  acts  of  his  guardian  ad  litem.  Where  a 
person  is  of  age  and  sui  juris,  it  is  error  to  appoint  a  guardian 
ad  litemP 

§  452.  Chancery  Proceedings  by  or  against  Infants;  CrOire- 
spending  Rule. — The  same  leading  principles  noticeable  in  suits 
at  law  are  to  be  recognized  in  equity  proceedings  by  or  against 
infants ;  and  the  doctrines  of  next  friend  and  guardian  ad  litem 
receive  ample  discussion  in  the  chancery  courts.^ 

Among  the  miscellaneous  matters  of  chancery  practice  relat- 
ing  to  infants  may  be  mentioned  proceedings  in  partition,  orders 
for  maintenance  and  education,  the  management  of  trust  funds  ^ 

^  See  as  to  proof,  Freeman  17.  Nichols,  shonld  at  aU  erents  be  reimbursed  sU 

138  Mass.  313.  reasonable  charges  incnrred  in  the  case. 

^  15  &  16  Vict.  c.  76,  §  84.     See  Smith  v.  Smith,  69  m.  306.    A  giiar- 

Delafield   r.  Tanner,   5   Taont.    856;  dian  ad  litem  cannot  absolntelf  bind 

Dablin  &  Wicklow  R.  R.  Co.  v.  Black,  those  whom  he  represents  bj  a  contract 

8  Exch.  181.  with  an  attorney  in  the  snit  fixing  his 

*  Rohrer  v.  Morningstar,  18  Ohio,  compensation.  Cole  v.  Superior  Cooit, 
579.     In  New  York  infancy  may  be  63  Cal.  86.    See  §  344. 

given  in  evidence  under  the  general         *  MitcheU  o.  Berry,  1   Met.   (Ky.) 

issue.    Wailing  v.  Toll,  9  Johns.  141.  602.  And  see  MarshaU  v.  Wing,  50  Me. 

*  Anderson  v.  Warde,  Dyer,  104 ;  62 ;  Stnpp  v.  Holmes,  48  Mo.  89 ;  Bor^ 
Gardiner  V.  Holt,  Stra.  1217.  Macpher-  sen  v.  Goodspeed,  60  BL  277;  Pattoo 
son  says  that  the  guardian  of  an  infant  v.  Furthmier,  16  Kan.  29. 
defendant  is  subject  to  the  same  lia-  ^  See  1  DanieU,  Ch.  PI.  Sd.  Am.  ed. 
|)ility  for  costa  as  the  prochein  amif  or  65  et  seq. ;  Ih,  160  et  m^.,  where  the  Kog- 
the  guardian  of  an  infant  plaintiff.  Mac-  lish  and  American  authorities  are  rery 
phers.  Inf.  361.  No  authority  is  giren  fully  dted.  As  to  allowance  to  a  gnar- 
for  this  statement,  and  it  seems  that  dian  ad  litem  for  fees  and  serrxcee,  see 
the  guardian  of  an  infant  defendant  is  151  Mass.  164 ;  138  BL  446. 

not  liable.  See  Perryman  o.  Burg-  ^  Infant  owners  of  land,  whether  by 
Bter,6  Port.  (Ala.)  199.    Such  guardian    legal  or  equitable   title«  may  sue  in 
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by  guardians  and  other  trustees,  and  the  award  of  custody. 
These  subjects  have  ahready  been  incidentally  considered  in  the 
course  of  this  treatise.  And  we  need  only  add  that,  in  the 
appointment  of  guardians  ad  litem,  courts  of  chancery  will 
exercise  a  liberal  discretion;  that  in  all  proceedings  of  this 
character,  the  appointment  of  a  guardian  ad  litem  to  appear  in 
behalf  of  infants  interested  in  the  proceedings  is  regarded  as 
proper  and  even  necessary,  when  they  have  no  general  guardian 
or  the  general  guardian  has  an  adverse  interest ;  that  personal 
service  upon  the  infants,  besides,  is  usually  requisite ;  and  that 
a  decree  rendered  without  observance  of  such  formalities  may  be 
reversed  for  error.^  It  is  the  rule  in  many  States,  as  it  was  the 
old  practice  in  chancery,  to  allow  an  infant  bis  day,  after  he 
attains  majority,  to  set  aside  a  decree  against  him;  thus,  in 
effect,  rendering  such  decrees  in  chancery  voidable  rather  than 
binding,  so  far  as  he  is  concerned,  and  treating  him  more  than 
ever  upon  the  footing  of  a  privileged  person;^  for  it  is  not  too 

chancery  to  charge  an  trustee  one  who  guardian.  Sutton  v.  Nichols,  20  Kan.  43. 

has  received  the  rents  or  profits  of  their  A  fond  in  chancery  shonld  not  he  given 

land.    66  Miss.  350.  np  withont  securing  the  legal  costs,  &c., 

A  guardian   with    hostile    interest  of  the  guardian  ad  littm  or  his  solicitor, 

should  not  represent  the  ward  in  such  Sheahan  o.  Circuit  Judge,  42  Mich.  69. 

cases.  As  to  infant  married  woman's  guardian 

^  1  Daniell,  65, 150;  Rhetto.  Martin,  ad  litem  or  next  friend,  see  Ex  parte 

43  Ala.  86;   Girty  v.  Logan,  6  Bush,  Post,  47  Ind.  142.    General  guardians 

8 ;  Rhoads  v.  Rhoads,  43  111.  239 ;  Swain  do  not  represent  their  wards  in  f ore- 

V,  Fidelity  Ins.  Co.,  54  Penn.  St.  455 ;  closure  proceedings,  hut  a  guardian  ad 

Ivey  V.  Ingram,  4  Cold.  129;  39  Ark.  Utern  is  proper.     Sheahan    v.  Circuit 

61,  235.    Personal  service  on  the  infant  Judge,  42  Mich.  69.    Where  the  infant's 

dispensed  with  in  Georgia.    75  Ga.  792.  probate  guardian  has  an  adverse  inter- 

'  Simpson    v,    Alexander,  6    Cold,  est  in  the  suit,  there  should  be  a  guar- 

619;   Kuchenbeiser  v.  Beckert,  41  111.  dian  ad  litem  appointed.      Stinson  i;. 

173 ;  1  Daniell,  Ch.  PI.  3d  Am.  ed.  71,  Pickering,  70  Me.  273.    Though  service 

167.     Rule   now  abrogated   in   some  on  the  infant  is  the  regular  rule  (supra. 

States.      Phillips    v.    Dusenberry,    15  §448),  it  is  held  in  some  States  that  a 

N.  Y.  Sapr.  348.    It  does  not  apply  to  regular  guardian  may  defend,  and  may 

an  infant  trustee.     Walsh  v.  Walsh,  waive   the    service   of    process,   even 

116  Mass.  377.     And  see  O'Rorke  r.  where  the  minor's  realty  is  iuTolved. 

Bolinbroke,  2  App.  Cas.  814.  Scott  v.  Porter,  2  Lea,  224;   Walker 

Concerning   the   appointment,    the  v.  Veno,  6  Rich.  459.    As  to  infant's 

court's  discretion  is  favored  as  in  other  acceptance  of  service,  see  Wheeler  v, 

interlocutory  proceedings.     Walker  v,  Ahenbeak,  54  Tex.  535. 
Hull,  35  Mich.  488.    Giving  security  for         A  guardian  ad  litem  cannot  admit 

costs  will  not  obviate  the  necessity  of  away  the  substantial  rights  of  infants ; 

suing  in  the  name  of  next  friend  or  his  passiveness  will  not  be  construed 
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much  to  say  that  at  all  times  and  under  all  circumstances 
infants  are  especial  favorites  of  our  law. 

§  453.  Binding  Effect  of  Decree  or  Judgment,  npon  the  Infant. 
—  An  infant  defendant  is  as  much  bound  by  a  decree  in  equity, 
rendered  upon  due  jurisdiction  and  fairly,  —  as  a  person  of  full 
age ;  therefore,  if  there  be  an  absolute  decree  made  against  a 
defendant  who  is  under  age,  and  who  has  regularly  appeared  by 
a  guardian  ad  litem  and  has  been  served  with  process,  he  will 
not  be  permitted  to  dispute  it  unless  upon  the  same  grounds  as 
an  adult  might  have  disputed  it;  such  as  fraud,  collusion,  or 
fundamental  error.^  As  to  the  binding  force  of  judgments  at 
law,  the  rule  does  not  seem  to  be  equally  strong.'  But  the  nile 
may  be  stated  that  in  the  main  an  infant  plaintifif  suing  by 
guardian  or  next  friend  is  as  much  bound  by  a  judgment  or 
decree  as  a  person  of  full  age.'  But  where  a  defendant  in  a 
suit  is  a  minor  at  the  time  of  service  of  summons,  and  the 

into  a  waiver ;  nor  wiU  a  biU  in  eqnitj  8  Clarke  (Iowa),  17 ;  Watkins  v.  Law« 

be  taken  as  confessed  against  an  in-  ton,  69  Ga.  671 ;  In  re  Livingston,  34 

fant.    Lane  v.  Hardwicke,  9  Beav.  148;  N.  Y.  555 ;  gupra,  §  448.    And  see.  as 

Tncker  v.  Bean,  65  Me.  352 ;  Mills  v.  to  allowing  the  infant  his  daj,  §  542. 

Dennis,  3  Johns.  Ch.  367;  Tamer  v,  Bnt  see  Tibbs  v.  AUen,  27  111.   119; 

Jenkins,  79  lU.  228 ;  Jones  v.  Jones,  56  Driver  v.  Driver,  6  Ind.  286 ;  Ashton 

Ala.  612;   70  Ala.  479;    74  Ala.  415.  o.  Ashton,  35  Md.  496. 
Of  course  no  general  gnardian  has  such       As  to  the  method  of  impeaching  a 

a  right.    78  Mich.  109.  decree  for  reasons  stated  in  text,  see 

An  infant  maj.  by  original  biU  im-  129    IlL    347,    131    Bl.    309;    Kinga- 

peach  a  decree  in  favor  of  his  guardian  bnry  v.  Buckner,  134  U.  S.  650.    The 

and  prejudicial  to  his  own  interests;  infant   need    not  proceed    bj  biU   of 

nor,  on  general  chancery  rules,  need  he  review,  but  may,  while  a  minor,  file 

wait  until  attaining  full  age.    Sledge  9.  his  original  bill  to  impeach  the   de- 

Boone,  57  Miss.  222.     A  decree  not  cree.     lb.     He  has  longer  time  than 

appealed  from  is  held  binding  upon  an  an  adult  by  reason  of  disability  to  in> 

infant  in  the  absence  of  frand,  who-  stitute  suits  for  relief.    90Tenn.  445. 

ever  may  have  been  his  guardian  ad  Bnt  the  decree  cannot  be  set  aside  as 

/item,  process  having  been  duly  served  against  an  intervening  bona  Jide  par> 

on  the  infant.      McCrosky   v.  Parks,  chaser  without  notice.     145  lU.  500. 
13  S.  C.  90 ;  Cuyler  v.  Wayne,  64  Ga.        An  infant,  duly  represented  by  guar- 

78.     What    has  been  decreed  will  be  dian,  is  concluded  by  a  probate  decree 

presumed  rightly  done.    Whether  guar-  Simmons  v,  Groodell,  63  N.  H.  458.  And 

dian  ad  litem  or  prochetn  ami  can  sub-  see  45  N.  J.  Bq.  632.      But  not  if  the 

mit  an  infant's  Interests  to  arbitration,  probate   court    undertook    to    seU  or 

see  Tucker  v.  Dabbs,  12  Heisk.  18.    It  partition  land  without  jurisdiction.    81 

seems  he  cannot,  except  upon  the  court's  Mich.  1 67. 
sanction.    §  450 ;  17  Ore.  42.  >  Supra,  §§  407, 449, 451. 

^  1  Dan.  Ch.  Practice,  205 ;  Rivers         •  WoodaU  v,  Moore,  55  Ark.  92. 
p.  Durr,  46  Ala.  418 ;  Ralston  v,  Lahee, 
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record  shows  that  he  becomes  of  full  age  before  the  judgment 
is  taken,  a  court  is  disposed  to  uphold  the  judgment  unless  it 
can  be  impeached  for  fraud.^  In  some  States,  doubtless  both 
judgments  at  law  and  decrees  of  equity  now  stand  on  the  same 
conclusive  footing,  and  the  infant  has  not  his  opportunity  to 
show  cause  as  to  either  class  on  reaching  majority,  except  on 
the  grounds  above  stated.^  Wherever  the  substantial  interests 
of  infants  are  involved,  nothing  can  be  established  by  admissions 
or  stipulations ;  but  proof  is  necessary.'  But  while  a  next  friiend 
or  guardian  ad  litem,  cannot  thus  surrender  substantial  rights  of 
the  infant,  he  may  bind  the  latter  by  arrangements  which  simply 
facilitate  the  trial  and  the  pursuit  of  justice.^  All  this  may  be 
likewise  said  of  counsel ;  for  the  authority  of  counsel  cannot  be 
greater  than  that  of  the  next  friend  or  guardian  employing  him.' 

1  Stupp  V.  Holmefl,  48  Mo.  89.    And  Sinclair,  IS  M.  &  W.  646 ;  Bryant  v, 

see  Blake  v.  Doaglass,   27   Ind.   416;  Livermore,  20   Minn.    313,    342,    and 

Hicks  V.  Beam,  1 12  N.  C.  642.  cases  cited. 

3  Phillips  v.  Dnsenbeny,  15  N.  Y.  •  Clazton  v.  Claxton,  56  Mich.  557 ; 

Supr.  348 ;  Bickel  v,  firskine,  43  Iowa,  Grotty  v.  Eagle,  35  W.  Va.  143 ;  139 

213.    As  to  either  gnardian  ad  litem  or  Bl.  368 ;  146  111.  227. 

prochein  ami,  he  is  not  a  party  to  an  *  Kingsbury  v,  Buckner,  134  U.  S. 

action  in  snch  sense  that  his  relation-  650. 

ship  to  the  jndge  disqualifies  the  latter  *  Eidam  v.  Finnegan,  48  Minn.  53 ; 

from  sitting  in  the  case.    Sinclair  v,  35  W.  Va.  143. 
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PART  VL 


MASTER  AND  SERVANT. 


CHAPTER  L 


NATURE  OF  THE  BELATION ;  HOW  CREATED  AND  HOW 

TERMINATED. 

§  454.  Deflnitioii ;  this  not  strictly  a  Domestic  Relation.  —  A 

master  is  one  who  has  legal  authority  over  another;  and  the 
person  over  whom  such  authority  may  be  rightfully  exercised  is 
his  servant  The  relation  of  master  and  servant  presupposes 
two  parties  who  stand  on  an  unequal  footing  in  their  mutual  deal- 
ings ;  yet  not  naturally  so,  as  in  other  domestic  relations,  nor 
necessarily  because  the  subordinate  is  wanting  in  either  years  or 
discretion.  This  relation  is,  in  theory,  hostile  to  the  genius  of 
free  institutions.  It  bears  the  marks  of  social  caste.  Hence  it 
may  be  pronounced  as  a  relation  of  more  general  importance  in 
ancient  than  in  modem  times,  and  better  applicable  at  this  day 
to  English  than  American  society. 

Master  and  servant  has,  nevertheless,  been  uniformly  regarded 
as  one  of  the  domestic  relations.  In  lands  where  human  slavery 
is  lawfully  recognized,  it  is  pre-eminently  so;  and  thus  were  its 
foundations  deeply  laid  in  the  civil  law.  In  the  early  days  of 
the  common  law,  it  formed  a  distinct  part  of  the  English  house- 
hold jurisprudence ;  and  in  a  state  of  society  where  landed  pro- 
prietors are  few  and  wealthy,  where  rank  and  titles  are  maintained 
with  ostentatious  display,  where  the  humble  born  are  taught  to 
obey  rather  than  aspire,  this  must  so  continue.  Not  only  cooks, 
butlers,  and  housemaids  are  thus  brought  within  the  scope  of 
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this    relation,  but  farm-hands,  plantation    laborers,  stewards, 
bailiffs,  factors,  family  chaplains,  and  legal  advisers. 

Thus  is  explained  what  at  first  may  seem  an  anomaly,  that 
the  common  law,  under  the  head  of  master  and  servant,  dis- 
cusses principles  which  in  this  day  belong  more  justly  to  the 
relation  of  principal  and  agent ;  and  that  we  constantly  find  an 
offensive  term  used  in  court  to  denote  duties  and  obli^nitions 
which  rest  upon  the  pure  contract  of  hiring.  Clerks,  salaried 
officers,  brokers,  commission  merchants,  all  are  designated  as 
servants ;  and  our  topic  in  this  broad  sense  is  not,  if  words 
mean  anything,  within  the  influence  of  the  domestic  law  at  alL 
Nor  is  it  possible  to  extend  the  lines  so  as  to  include  these  per- 
sons without  abandoning  consistency  of  purpose,  and  yielding 
up  the  vital  principle  of  legal  classification. 

Were  the  writer  then  untrammelled  by  authority,  his  treat- 
ment of  this  topic,  as  one  of  the  domestic  relations,  would  be 
confined  to  what  are  denominated  at  common  law  menial  ser- 
vants, so  called  from  being  intra  mcenia ;  or  rather  to  domestic 
servants,  extending  the  definition  to  all  such  as  are  employed 
in  and  about  a  family  in  carrying  on  the  household  concerns, 
whether  their  occupations  be  within  or  without  doors,  so  long 
as  they  constitute  part  of  the  family.  In  this  restricted  sense, 
the  law  of  master  and  servant  is  manifestly  of  little  importance 
to-day.  But  as  the  reader  may  have  perceived  on  perusal  of 
the  topic  of  guardian  and  ward,  legal  precision  must  sometimes 
be  sacrificed  to  legal  usage ;  and  as  terms  have  been  carried  in 
1x)th  instances  beyond  their  original  signification,  for  the  sake 
of  analogy,  we  are  bound  to  follow  a  certain  distance,  even 
though  it  be  into  logical  confusion. 

How  much  the  law  of  master  and  servant  is  understood  to 
mean  may  be  gathered  from  the  books.  Blackstone  compre- 
hends under  this  head  slaves,  menial  servants,  apprentices, 
hired  laborers,  and  servants  pro  tempore,  such  as  stewards,  fac- 
tors, and  bailiffs ;  and  he  thereupon  proceeds  to  discuss  principles 
applicable  to  all  such  classes  alike.^  Reeve  carries  the  discus- 
sion still  further,  as  to  factors,  brokers,  attorneys,  and  agents 
generally.^    Eent»  writing  for  later  readers,  with  a  clearer  ap- 

1  1  Bl.  Com.  ch.  14.  >  Beeye,  Dom.  Rel.  339  et  seq, 
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preciation  of  bis  limits,  classifies  into  slaves,  hired  servants, 
and  apprentices,  and  confines  his  discussion  more  carefully  to 
what  might  subserve  the  wants  of  the  domestic  law ;  yet  not 
with  exactness.^  None  of  these  writers  erred  in  their  general 
views;  the  principles  of  the  law  had  already  spread  out  with 
the  growth  of  society  in  such  a  manner  that  they  were  obliged 
to  follow  the  authorities.  For  the  same  reason  the  present 
writer,  keeping  in  view  the  natural  boundaries  of  his  subject^ 
will  nevertheless  take  a  somewhat  comprehensive  and  desultory 
range ;  thereby  meeting  better  the  practical  wants  of  the  lawyer, 
and  satisfying  a  reasonable  expectation. 

§  455.  Rule  of  ClaBBifioatlon  as  to  Master  and  Servant.  — 
Slavery,  for  obvious  reasons,  need  no  longer  be  treated  as  a 
branch  of  our  law  of  master  and  servant.  We  come  first,  then, 
to  hired  servants,  or  servants  proper;  and  as  to  these  the  con- 
tract between  them  and  their  masters  arises  upon  the  hiring ; 
the  servant  being  bound  to  render  the  service,  and  the  master 
to  pay  the  stipulated  consideration.^  The  next  class  is  that  of 
apprentices :  fairly  distinguishable,  as  comprising  such,  usually 
minors,  as  are  bound  out  under  public  statutes,  and  over  whom, 
by  reason  of  their  tender  years,  and  in  accordance  with  the 
spirit  of  such  statutes,  the  master  stands  somewhat  in  the  stead 
of  a  parent  Tet  apprentices  might  be  bound  out  merely  to 
learn  a  trade,  and  as  part  of  the  education  furnished  by  their 
judicious  parents;  and  Blackstone  mentions  that  very  large 
sums  were  sometimes  given  with  them  for  their  instruction  at 
his  day.'  Thirdly,  persons  commonly  known  in  popular  speech 
as  workmen  or  employees,  who  are  brought  within  the  princi- 
ples of  one  or  both  of  the  two  preceding  classes,  and  to  whom 
the  relation  of  master  and  servant  may  well  be  said  to  apply. 
In  this  class  are  included  day  laborers,  factory  operatives, 
miners,  colliers,  and  numerous  others,  of  whom  nothing  more 
definite  can  be  said  than  that  they  are  hired  to  perform  services 
of  a  somewhat  unambitious  character.  If  to  these  be  added  all 
other  occupations  to  which  the  same  rules  are  from  time  to 
time  applied  in  the  courts,  it  is  gratifying  to  reflect  that  the 

^  2  Kent,  Com.  Lee  32.  >  See  1  Bl.  Com.  426 ;  2  Kent,  Com. 

3  1  BL  Com.  425  ;  2  Kent,  Com.  258.    263,  264. 
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servant  is  frequently  the  social  equal,  or  even  the  superior,  of 
his  master.  But  let  us  invert  the  order,  disregarding  general 
service  for  the  present  In  other  words,  let  us  glance  rapidly 
at  the  relation  first  of  workmen  and  next  of  apprentices ;  then 
we  can  consider  the  relation  of  hired  servants  in  its  wider  sense 
more  at  our  leisure. 

§  456.  Relation  of  Blaster  and  Workman ;  Conrti  of  Concilia- 
tion ;  Trade  Unions,  &o.  —  First.  The  rights  of  workmen  or 
employees  furnish  a  fruitful  topic  for  legislation.  And  so 
widely  do  the  English  and  American  systems  differ  in  these 
and  kindred  matters,  that  judicial  precedents  may  not  always 
be  safely  interchanged  between  the  two  nations.  Further  is  it 
to  be  remarked  that  apprentices  and  workmen  are  very  generally 
affected  by  the  same  statutes. 

Phor  to  1824,  English  industrial  legislation  leaned  decidedly 
in  favor  of  the  master.  Trade  monopolies,  of  which  Sir  Edward 
Coke  complained  so  justly,  were  indeed  greatly  restricted  in  the 
time  of  James  I. ;  ^  yet  their  influence  was  felt  down  to  a  much 
later  period ;  and  certain  corporations  and  guilds  enjoyed  exclu- 
sive privileges,  which  obstructed  almost  entirely  the  enterprise 
of  individuals.  Attempts  were  made  from  time  to  time  to  bet- 
ter the  condition  of  the  working  classes,  and  to  regulate  the 
payment  of  their  wages;  but  while  fines  and  imprisonment 
were  the  punishment  of  the  employed,  the  employer  suffered 
rarely  for  his  own  misconduct  beyond  rescission  of  the  contract* 
To  exercise  a  trade  in  any  town  without  having  previously 
served  an  apprenticeship  of  seven  years  was  a  penal  offence.* 
So,  to  entice  or  seduce  artisans  to  settle  abroad  and  communi- 
cate their  knowledge,  to  engage  in  the  export  of  machinery,  all 
this  was  criminal,  and  punished  with  severity,  the  object  pro- 
posed by  such  legislation  being  to  prevent  the  destruction  of 
home  manufactures.^  An  important  act,  passed  in  May,  1823, 
was  calculated  to  ameliorate  the  condition  of  workmen,  by  en- 
larging the  powers  of  magistrates  on  behalf  of  apprentices ;  yet 
English  petty  magistrates  were  always  inclined  to  obsequious- 

1  3  Inst.  181.  See  4  Bl.  Com.  III.  c.  25  ;  Macdonald,  Handybook,  70, 
159.  &c ;  1  Bl.  Com.  426,  427. 

s  See  Acts  20  Geo.  II.  c  19 ;  6  Geo.        >  4  Bl.  Com.  160.  «  lb, 
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iiess,  and  their  tribunals  had  not  the  confidence  of  the  working 
classes,  as  remains  the  fact  to  this  day. 

Public  sentiment  of  latter  years,  however,  has  undergone  a 
great  change,  and  class  legislation  has  fallen  into  comparative 
disreputa  No  principle  so  beneficial  to  workmen  has  been 
introduced  as  that  of  arbitration.  This  doctrine  of  arbitration 
appears  distinctly  set  out  in  the  Act  5  Gea  lY.  c.  96,  of  1824, 
a  consolidating  statute  which  gets  rid  of  former  inequalities,  and 
marks  a  later  era  in  English  industrial  legislation.  Yet  the 
arbitration  provisions  of  this  act  are  said  not  to  have  worked 
well  in  practice,  partly,  as  a  writer  suggests,  because  of  the 
I'equisite  intervention  of  a  justice  of  the  peace,  partly  from  its 
lack  of  simplicity.^  Bat  a  more  recent  act  establishes  *'  equitable 
councils  of  conciliation "  to  adjust  differences  between  masters 
and  workmen,  upon  a  plan  much  resembling  the  French  courts  of 
JPrud*hommes,^  The  plan  ia  that  masters  and  workmen  shall 
each  elect  their  own  delegates  to  a  board  or  council,  which  is 
empowered  to  fix  upon  the  rate  of  wages  between  employer  and 
employed,  and  otherwise  adjust  disputes  peculiarly  appertaining 
to  such  service.'  And  a  still  later  act  sets  forth  the  details  of 
such  agreements  quite  fully,  and  further  provides  for  the  designar 
tion  of  arbitrators  in  case  of  a  disagreement^ 

There  is  comparatively  little  legislation  of  this  sort  to  be  found 
in  our  States.  Trade  is  less  fettered  in  America  than  it  was  in 
England ;  and  disputes  between  master  and  servant  have  been 
generally  adjusted  in  times  past  between  themselves  or  by  the 
ordinary  legal  methods.  The  fluctuation  of  society  in  America, 
the  variety  of  pursuits  always  open  to  active  competitors,  the 

1  Macdonald,  Handybook,  137,  —  a  to  adopt  the  8;fst6in  from  its  manifest 

amall  and  convenient  compendium  pub-  convenience.      To    introduce    such    a 

liflhed  in  1868.  oonrt  into  England  is  said  to  have  been 

s  30  &  31  Vict.  c.  105  (1867).  a  favorite  speculation  of  the  late  Lord 

*  This  experiment  had  been  tried  in  Brougham.      See  Macdonald,  Handj- 

the  English  manufacturing  districts  for  book,  274. 

some  years  previous  to  the  passage  of         *  35  &  36  Vict.  August  6, 1872.  The 

the  act,  and  with  marked  success.    A  principle  of  arbitration  in  the  matter 

celebrated    strike    at   Nottingham,  in  of  trade  disputes  was  adopted  in  1872 

1860,  led  to  its  first  practical  applica-  bj  master-builders  and  masons  on  a 

tion ;   and  though  there  was  tlMi  no  strike,  upon  the  recommendation  of  a 

statute   countenancing   such   a  couit,  committee  of  the  Social  Science  Amo- 

manufacturers  elsewhere  were  soon  led  eiacion. 
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opportunities  freely  afiforded  for  social  elevation,  together  with 
the  fact  of  a  wider  distribution  of  our  manufacturing  population 
than  in  England,  contribute  to  the  difference.  The  employee  of 
to-day  becomes  the  employer  of  to-morrow.  Yet  humane  laws 
are  frequently  enacted,  and  frequently  called  for.  In  Connecti- 
cut, Pennsylvania,  and  other  States,  children  are  specially  pro- 
tected from  laborious  toil  unsuited  to  their  years,  and  their 
hours  of  work  in  the  mills  are  reduced  to  a  proper  limit^  Later 
American  statutes  tend  to  limit  the  hours  of  labor  and  extend 
the  periods  of  rest  for  adults  alsa  And  young  children  are  to 
be  taught  the  necessary  branches  of  a  common  education,  not- 
withstanding their  employment  in  manual  labor.^ 

Ti-ade  associations  are  often  formed  in  both  countries  to  pro- 
tect the  rights  of  workmen  in  certain  mechanical  pursuits.  But 
arbitrary  and  oppressive  conduct  on  the  part  of  such  associations 
is  not  to  be  countenanced  Thus,  where  a  trade  association  con- 
spires to  break  down  the  business  of  a  master  mechanic,  because 
he  will  not  pay  a  sum  demanded,  by  interfering  with  his  employ- 
ment of  workmen,  he  may  sue  them  for  damages.'  At  common 
law  an  indictment  lies  for  conspiring  to  coerce  workmen  by 
violence  or  intimidation  to  leave  their  employer.^ 


^  See  2  Kent,  Com.  12t1i  ed.  266,  <  So  in  Vermont.    State  v.  Ste^irart, 

and  notes  referring  to  statntee  of  Penn-  59  Vt.  273.     Associations  attempting 

sylvania,  Maine,  New  Hampshire,  Con-  to  coerce   workmen,  to  threaten  em- 

necticnt,  and  New  Jersey.    Since  the  ployers,  to  boycott,  &c.,  render  them- 

text  was  written,  there  has  been  an  in-  selves  liable  to  suit.     Old  Dominion 

creasing  tendency  in  the  United  States  Co.  v.  McKeuna,  30  Fed.  R.  48.      In 

to  strikes  and  legal  controversies  be-  rarious    States    may    be     found,    on 

tween  master  and  workman,  the  latter  the  other  hand,  legislation  which  makes 

class  organizing  on  a  larger  scale  than  it  a  misdemeanor  for  corporations  to 

formerly  for  their  professed  interests.  "  blacklist  **  their  discharged  employees, 

3  There  are  similar  acts  in  England  so  as  to  deter  them  from  getting  em- 
lately  passed.  See  Factory  Acts,  7  ployment  elsewhere.  Am.  Dig.  1892, 
Vict.  c.  15 ;  10  Vict  c.  29 ;  16  &  17  3294.  Legislators  sometimes  transcend 
Vict.  c.  104;  24  ft  25  Vict.  c.  117  ;  30  the  State  constitntion  in  their  zeal  on  he- 
ft 31  Vict.  c.  103.  half  of  the  workman.    Thus,  an  act 

*  Carew  v.  Kutherford,  106  Mass.  1 ;  regulating  weaving  contracts  so  that 
Walker  v.  Cronin,  107  Mass.  555.  The  the  employer  shall  impose  no  fine  or  de- 
members  of  such  an  association  who  duction  for  imperfect  work  is  held  to 
uphold  a  strike  may,  in  a  strong  case^of  deprive  employers  of  the  '*  inalienable 
oppression,  be  indicted  for  a  conspiracy,  rights"  of  property,  and  of  making 
Commonwealth  r.  Cnrren,  3  Pittsb.  143.  reasonable  contracts.  Commonwealth 
And  see  post,  c.  4.  v.  Perry,  155  Mass.  1 17. 
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§  457.  Relation  of  Master  and  Apprentice.  —  Second.  The 
relation  of  apprentice  was,  in  its  original  spirit  and  policy,  as 
Kent  has  observed,  calculated  to  give  the  apprentice  a  thorough 
trade  education,  and  to  advance  the  mechanic  arts.^  To  some 
extent,  it  has  that  significance  stilL  The  English  apprentice 
system,  beyond  what  has  just  been  noticed  of  working-men 
generally,  has,  however,  referred  more  especially  to  the  poor  or 
parish  apprentices,  who,  under  a  late  act,  may  be  bound  out  to 
the  sea  service  as  well  as  a  trade.^  In  many  American  States 
there  appear  to  exist  no  provisions  for  binding  out  others  than 
poor  children  and  orphans.  Again,  in  other  States,  as  New 
York,  Massachusetts,  and  Pennsylvania,  the  provisions  are  more 
general.^  The  principle  of  such  statutes  is  to  permit  those 
having  custody  to  assign  to  strangers  a  certain  authority  over 
their  children,  until  the  latter  reach  majority ;  and  town  author- 
ities, or  overseers  of  the  poor,  may,  in  many  instances,  supply 
thus  the  want  of  natural  protectors  and  keep  the  young  from 
vicious  surroundings.  But,  inasmuch  as  the  infant's  own  assent 
is  now  made  essential  to  such  instruments,  so  far  as  binding  him 
beyond  the  age  of  discretion  is  concerned ;  inasmuch  as  courts  do 
not  hesitate  to  disregard  them,  if  at  all  inequitable,  or  even  perhaps 
if  drawn  up  not  in  strict  conformity  to  statute ;  while,  accord- 
ing to  our  policy,  the  child's  freedom  to  dispose  of  his  own  time 
in  general  when  left  to  earn  his  living,  is  very  favorably  re- 
garded, —  it  must  be  said  that  apprenticeship  by  indenture  is  now 
thought  less  desirable  than  it  was  formerly.  Public  authorities 
may  resort  to  it  with  advantage  for  securing  good  homes  to  the 
homeless ;  parents  not  equally  so ;  the  poor,  however,  may  often 
thus  secure  a  trade  education  for  their  children  without  cost  to 
themselves.    There  can  certainly  be  nothing  unreasonable  in 

1  2  Kent,  Com.  266.  v.  State,  48  Ala.  S2S ;  Spean  v.  Snell, 

s  Bl.   Com.    426,  notes  bj  Chitty  74  N.  C.  210.     Incorporated    instita- 

and    others.      As   to  the  Mississippi  tions,  like  a  javenile  asylum,  it  is  held, 

rule  where    a   chancery   court   binds  may  thus  be  authorized  by  a  legisl*- 

out,  see  Howry  v.  Callowey,  48  Miss.  tore.    People  v.  JnvenUe   Asylum,   2 

587.  Thomp.  &  C.  475.    Overseers  of  poor, 

*  See  2  Kent,  Com.  262,  posftm,  12th  commissioners  of  charities,  &c,  have 

ed.,  and  n.    Jurisdiction   for  binding  authority  in   some  States.     People  v. 

out  in  this  country  is  given  in  many  Weissenbach,  60  N.  T.  385 ;  Glidden  v. 

States  to  the  judge  of  probate.    Owen  Unity,  10  Post.  104. 
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permitting  one  of  suitable  discretion  to  make  any  fair  contract 
of  service,  whether  verbal  or  in  writing,  and  the  advantages  may 
often  constitute  an  adequate  compensation  for  his  labor.  If  he 
be  very  discreet  he  will  not,  however,  make  a  contract  t»  last 
without  possible  modification  for  any  great  length  of  time.^ 

1  There  are  many  English  and  Amer-  lenger  v.  McLain,  A4  Ga.  159 ;  Phelps 
ican  decisions  as  to  the  mntnal  rights  v.  Pittsburgh  R.  99  Penn.  St.  108.  Bnt 
and  duties  of  master  and  apprentice,  see  Brewer  v.  Harris,  5  Gratt.  285.  And 
most  of  which  are  of  local  or  limited  to  the  validity  of  the  indentures  the 
application.  The  English  cases  wiU  judge's  assent  may  be  necessary.  Hun* 
be  found  in  Macdonald,  Handybook,  sucker  v,  Elmore,  54  Ind.  209.  Tet 
76,  216.  Prospective  damages  cannot  the  relation  of  master  and  servant  may 
be  recovered  by  the  master  where  the  be  inferred,  notwithstanding,  from  the 
apprentice  unlawfully  quits  the  service,  acts  and  conduct  of  the  parties.  Malt- 
Lewis  V.  Peachey,  1  H.  &  C.  518.  To  by  v.  Harwood,  supra;  Page  v.  Marsh, 
make  the  master  liable  on  his  cove-  36  N.  H.  805.  A  contract  which  in 
nant  to  teach  a  trade,  it  must  appear  effect  was  a  contract  of  apprentice- 
that  the  apprentice  was  ready  and  will-  ship,  though  not  sealed  as  the  statute 
ing  to  be  taught.  Raymond  v,  Minton,  prescribed,  was  lately  held  valid  as  be- 
L.  R.  1  Ex.  244.  Such  indentures  are  tween  the  infantls  father  and  the  per- 
Btrictly  construed,  and  must  be  exe-  son  hiiing  the  infant's  services,  so  that 
cnted  according  to  statute.  St.  Nich-  a  release  of  the  right  of  the  service  by 
olas  V.  St.  Botolph,  12  C.  B.  n.  8.  645.  the  master  afforded  a  good  considera- 
Questions  relating  to  the  conviction  of  tion  for  a  note  from  the  father.  Crom- 
apprentices  or  workmen  for  misconduct  hie  v,  McGrath,  139  Mass.  550.  In 
constantly  arise  under  the  English  stat-  many  instances  the  courts  exercise  a 
ntes;  also  as  to  the  parish  settlement  supervisory  influence;  and  they  wiU 
of  pauper  apprentices.  Macdonald,  insist  upon  the  provisions  being  rea- 
76;  76.  218.  See  Boast  v.  Firth,  L.  R.  sonable;  in  some  cases,  requiring  the 
4  C.  P.  1,  as  to  actions  for  breach  of  insertion  of  fair  covenants  on  the  mas- 
indenture  of  apprenticeship.  It  is  ter's  part,  such  as  instruction  of  the 
doubtful  whether  courts  of  equity  in  apprentice  in  some  particular  trade; 
England  would  cancel  indentures  of  and  they  will  even  cancel  indentures 
apprenticeship  except  for  fraud.  Webb  which  are  unsuitable  in  terms  or  were 
V.  England,  29  Beav.  44.  The  master  fraudulently  procured.  Owens  w.  Chap- 
has  his  remedies  against  third  persons  lain,  3  Jones,  323 ;  Finch  v.  Gore,  2 
for  enticement,  on  the  principles  usu-  Swan,  326 ;  Bakers  v.  Winfrey,  15  B. 
ally  applicable  to  servants.  Cox  v,  Monr.  499 ;  Lammoth  v,  Maulsby,  8 
Muncey,  6  C.  B.  w.  8.  375.  And  see  Md.  5 ;  Bell  v,  Herrington,  3  Jones, 
Royce  r.  Charlton,  8  Q.  B.  D.  1.  There  320;  Hatcher  v.  Cutts,  42  Ga.  616; 
may  be  an  apprenticeship  to  a  corpora-  Mitchell  v.  McElvin,  45  Ga.  458.  Both 
tion,  [1891]  1  Q.  B.  75.  in  this  country  and  in  England,  the 

in  this  country  it  would  appear  to  apprentice  on  reaching  full  age  may 

be  the  rule  that  contracts  of  appren-  abandon  the  contract ;  though  the  rule 

ticeship,  not  written,  signed,  sealed,  or  of   avoidance  is  not    expressed   with 

otherwise   executed   in  strict   accord-  uniformity.    Drew  v.  Peckwell,  1  E.  D. 

ance   with   statute,   are   invalid  ;    or,  Smith,  408 ;   Walker  v.  Chambers,  5 

rather,  are  voidable  by  the  parties  con-  Harring.  31 1 ;  Forsyth  v.  Hastings,  27 

cemed.     Maltby  v,  Harwood,  12  Barb.  Vt.  646;  Wray  v.  West,  15  L.  T.  n.  s. 

473 ;  Bolton  r.  Miller,  6  Ind.  262 ;  Bal-  180,  Q.  B.    It  is  held  that  overseers  of 
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§  458.  Btriot  Relation  of   Master  and   Servant ;    Contract  of 
Hiring.  —  Third,    To  come,  then,  to  the  strictly  legal  relation  of 

the  poor,  in  binding  oat  panpers  ati  ap-  Wright  v.  Brown,  5  Md.  S7.  A  child 
prentices,  act  as  pnblic  officers  and  not  held  under  invalid  indentnres  of  ap- 
as  the  agents  of  their  towns.  Glidden  prenticeship  maj  be  discharged  upon 
V.  Unity,  10  Fost.  104.  And  see  Bard-  habeas  corpus.  Cannon  v.  Stuart,  3 
well  V.  Purrington,  107  Mass.  419.  The  Honst.  223 ;  Commonwealth  v.  Atkin> 
government,  by  accepting  the  appren-  son,  8  Phil.  375.  For  enticement  of 
tice  into  military  service,  confers  upon  an  apprentice,  or  other  injury  interfere 
him  the  right  to  his  own  pay  and  ing  with  the  service,  the  master  has 
bounty.  As  to  agricultural  contracts  the  usual  remedies  against  third  per^ 
on  southern  plantations,  see  18  S.  C.  sons ;  and  sometimes  the  party  enticing 
510 ;  Johnson  v.  Dodd,  56  N.  Y,  76.  may  be  indicted.  HoUiday  r.  Gamble, 
The  master's  right  of  custody  as  18  BL  35 ;  Bardwell  v,  Purrington,  107 
against  an  unwilling  apprentice,  who  Mass.  419;  Ames  v.  Union  R.,  117 
wishes  to  return  to  his  parents,  appears  Mass.  541 ;  Doane  v.  Covel,  56  Me. 
in  this  country  to  be  quite  doubtful,  527 ;  Hooks  o.  Perkins,  Busbee,  21 ; 
though  the  indentures  be  well  drawn ;  Smith  v.  Goodman,  75  Ga.  198.  Though 
the  wishes  of  the  child  being  appar-  this  seems  to  be  because  of  the  relation 
ently  regarded  as  paramount.  People  of  servant  rather  than  apprentice.  See 
t>.  Pillow,  1  Sandf.  Sup.  672.  In  sev<  c.  4,  infra.  Statutes  regulate  this  sub- 
eral  instances,  where  imperfect  inden-  ject  in  various  States.  77  Ala.  84.  And 
tures  had  been  terminated,  the  master  remedies  for  enticement  do  not  extend 
was  held  not  liable  for  the  apprentice's  to  harboring  an  apprentice  against  ill 
services  on  a  quantum  meruit,  their  origi-  treatment.  Am.  Dig.  1891, 278  (statute), 
nal  engagement  contemplating  nothing  Where  the  master  permanently  injures 
of  the  kind.  Maltby  v,  Harwood,  12  the  apprentice  by  his  harsh  and  op- 
Barb.  473 ;  Page  v.  Marsh,  36  N.  H.  pressive  treatment,  the  parent  has  been 
305 ;  Hudson  v.  Worden,  39  Vt.  382.  allowed  to  recover  damages.  Larson  v. 
The  assignment  of  apprenticeship  is  Bergui0t,34  Kan.  334.  But  a  father  who 
in  some  States  pronounced  void,  the  executes  such  indenture  is  bound  to  ex- 
trust  being  personal ;  and  in  general  ercise  his  paternal  authority  to  aid  in  its 
it  is  voidable  by  the  infant  himself,  just  enforcement  Van  Dom  v.  Young, 
Tucker  t'.  Magee,  18  Ala.  99;  Huffman  IS  Barb.  286.  A  settlement  between 
V.  Rout,  2  Met.  ( Ky.)  56 ;  Allison  v.  Nor-  master  and  apprentice,  made  soon  after 
wood,  Busbee,  414;  Commonwealth  v,  the  expiration  of  the  term,  will  he 
Van  Lear,  1  S.  &  B.  248;  Phelps  v,  viewed  with  great  jealousy.  McGunigal 
Culver,  6  Vt.  4^0.  Yet  the  infant's  v,  Mong,  5  Barr,  269. 
renewed  assent  may  give  force  to  it.  As  a  rule,  except  in  cases  of  pau« 
See  Williams  v.  Finch,  2  Barb.  208;  pers,  both  the  English  and  American 
Nickerson  o.  Howard,  19  Johns.  113.  statutes  require  that  the  infant  shaU 
In  some  States,  and  perhaps  in  all,  in-  execute  the  deed  if  fourteen,  as  well 
fancy  is  a  good  plea  to  action  of  cove-  as  his  parents,  and  the  policy  of  the 
nant  on  such  indentnres.  McNight  v,  law  is  against  binding  out  one  of  dia- 
Hogg,  1  Const.  117.  See  Brock  v.  Par-  creet  years,  unless  he  is  made  a  party 
ker,  5  Ind.  538.  As  to  the  construction  to  the  instrument.  See  2  Kent,  Com. 
and  method  of  execution  of  such  inden-  12th  ed.  263,  264,  and  notes ;  Stats, 
tures,  see  also  Whitmore  v,  Whitcomb,  Vermont,  New  York,  Maine,  &c.  The 
43  Me.  458 ;  McPeck  v,  Moore,  51  Vt  infant's  informal  assent  will  not  bind 
269 ;  Van  Dom  v.  Young,  13  Barb.  him.  Commonwealth  r,  Moore,  1  Athm. 
286;   Glidden  v.  Unity,  10  Fost  104;  123;  Squire  p.  Whipple,  1  Vt69.    Bat 
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master  and  servant,  and,  as  we  shall  prefer  to  confine  ourselves  if 
possible,  to  the  domestic  or  household  relation  of  service.  This 
contract  of  service  arises  purely  upon  the  hiring.  If  the  hiring 
be  general,  without  any  particular  time  Umited^  the  old  law  con* 
strues  it  into  a  year's  hiring.^  But  the  equity  of  this  rule 
extended  only  to  such  employment  as  the  change  of  seasons 
affected ;  as  where  the  servant  lived  with  his  master  or  worked 
at  agriculture.  By  custom,  moreover,  such  contracts  have  be- 
come  determinable  in  the  case  of  domestic  servants,  upon  a 
month's  notice,  or,  what  is  an  equivalent,  payment  of  a  month's 
wages.'  Laborers  are  hired  frequently  by  the  day,  and  to  hire 
by  the  week  is  not  unusual.'  Tet,  as  to  hiring  in  general,  the 
rule  still  is  that  if  master  and  servant  engage  without  mentioning 
the  time  or  the  frequency  of  payment,  it  is  a  general  hiring,  and 
in  point  of  law  a  hiring  for  a  year,*  —  a  rule,  however,  founded 
in  English  rather  than  American  usaga  Custom  modifies  this 
principle,  and  the  date  and  frequency  of  periodical  payments  are 
material  circumstances  in  each  case.     The  principle  of  yearly 


see  Fisher  v.  Lunger,  4  Vroom,  100.  en,  71    Ind.   859.    For   his   muter's 

It  must  be  distinctly  expressed  in  the  breach  of   indentures   the   apprentice 

iodentore.    Harper  v,  Gilbert,  5  Cnsh.  may  sue  on  reaching  full  age.    Cann 

417.    And  where  the  court  binds  out,  v.  WiUiams,  S  Honst.  78.    As  to  dis- 

pmdence  requires  that  the  infant  should  missal   of   an   apprentice   for   misbe- 

be  present.    Mitchell  v.  Mitchell,  67  harior,  &c.,  under  the  terms  of   the 

N.  C.  807.    The  mother's  consent,  too,  contract,  see  Westwick  v,  Theodor,  L. 

as  parent,  where  the  father  is  dead,  or  R.  10  Q.  B.  D.  24.    If  the  master  finds 

incapacitated  from  giving  consent,  is  bis  apprentice  is  an  habitual  thief,  he 

favored   in   many  States.     People   v.  may  discharge  him  without  refunding 

Gates,  48  N.  Y.  40.    And  under  our  the  premium  paid.    Learoyd  t;.  Brook, 

statutes  a  child  may  frequently  be  ap-  [1891]  1  Q.  B.  481.     There  are  local 

prenticed  to  Shakers,  as  weU  as  to  any  codes  which   provide   for   inquiry  by 

other   master.     People    v.   Gates,   43  parents,  guardians,  or  the   municipal 

N.  Y.  40 ;  Curtis  v.  Curtis,  5  Gray,  535.  authorities,  into  the  treatment  of  ap- 

Unreasonable  stipulations  are  not  to  be  prentices,  authorizing  a  complaint,  and 

enforced ;  such,  for  instance,  as  restrain  if  the  master  be  culpable,  the  cancella- 

marriage  or  relieve  the  master  from  tion  of  the  indenture.  Fenn  p.  Bancroft, 

paying  or  supporting  at  discretion  while  49  Conn.  21 6. 
keeping  the  apprentice  bound.    45  Ch.        ^  Co.  Lit.  4S ;  1  Bl.  Com.  425. 
D.  480 ;  §  403.    An  appzentice's  resi-        '  Nowlan  v.  Ablett,  2  Cr.  M.  &  R. 

dence  during  minority  would  appear  54 ;  Fawcett  v.  Cash,  5  B.  &  Ad.  904 ; 

to  be  that  of  his  master.    Maddox  v.  Fewings  v,  Tisdal,  1  Exch.  295. 
State,  82  Ind.  111.    A  minor  who  per-        >  R.  v.  Pncklechurch,  5  East,  382. 
forms  service  under   invalid   articles        *  Fawcett  v.  Cash,  5  B.  &  Ad.  904. 

may  recover  therefor.    Kerwin  v.  Uj-  See  LiUey  v,  Elwin,  U  Q.  B.  742. 
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hiring  is  applicable  to  all  contracts  of  hiring  and  service,  whether 
written  or  unwritten,  whether  express  or  implied,  and  whatever 
the  nature  of  the  service ;  its  modifications  arise  whenever  the 
contract  contains  stipulations  inconsistent  with  its  application, 
or  where,  from  some  well-known  custom  upon  the  subject,  the 
parties  may  be  considered  to  have  contracted  with  sole  reference 
to  such  custom.^  In  this  country,  at  least,  if  a  contract  for  hir- 
ing is  at  so  much  per  month,  it  will  readily  be  presumed  that 
the  hiring  was  by  the  month,  even  if  nothing  was  said  about  the 
term  of  service.^  But  the  periodical  payment  is  not  conclusive 
as  to  the  periodical  hiring  where  the  evidence  shows  an  arrange- 
ment for  a  different  period  ;  there  is  no  such  precise  rule  here  as 
in  the  relation  of  landlord  and  tenant'  In  this  countiy,  more- 
over, custom  bears  very  strongly  upon  the  interpretation  of  all 
contracts  of  service.*  There  is  such  a  thing,  we  should  remem- 
ber, as  a  hiring  for  one  year  by  way  of  an  entire  contract^  with 
payments  by  the  month  as  incidental^  And  there  may  be  a 
contract  of  hiring  for  some  particular  season  of  the  year,  as  at 
one's  summer  or  winter  residence,  although  wages  be  payable 
weekly  or  monthly  with  special  travel  allowance  during  such 
season. 

The  rule  as  to  hiring  for  a  period  does  not  apply  to  cases  where 
there  has  been  a  service,  but  no  contract  of  hiring  and  no  circum- 
stances from  which  a  contract  can  be  inferred;  but  here  rea- 
sonable recompense  during  the  service  is  recoverable.  And  a 
contract  of  hiring  cannot  be  presumed  at  all  where  the  circum- 
stances tend  to  rebut  altogether  such  a  presumption ;  as  where 
paupers  have  been  taken  to  live  with  their  relatives  out  of 
charity,^  or  where  the  agreement  was  for  illicit  cohabitation 
and  not  for  service.^ 

1  Smith,  Mast.  &  Serv.  41,  42  ;  Rex  >  Larkih  o.  Hecksher,  51  N.  J.  L.  133. 

V.  Worfield,  5  T.  R.  506;  Baxter  u,  «  Rex  v.  Sow,  1   B.  &  Aid.  173; 

None,  1  Car.  &  E.  10;  Hathaway  v.  Smith.  Mast.  &  Serv.  42. 

Bennett,  10  N.  Y.  IDS.  "^  Rex  v.  Northwingfield,  1  B.  A  Ad. 

^  Beach  v,  Mnllin,  5  Yroom,  343.  912.    Where  either  party  ie  at  liberty 

*  Tatterson  v.  Suffolk  Man.  Co.,  106  to  determine  the  service  at  any  time 

Mass.  56 ;  Prentiss  v,  Ledyard,  28  Wis.  without  notice,  the  hiring  cannot  be 

131.  considered  a  yearly  contract.    Smith, 

4  Lyon  V.  George,  44  Md.  299.  Mast.  &  Serv.  43,  44,  and  cases  cited; 

Rex  t;.  Great  Bowden,  9  B.  &  C.  M9, 
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We  find  at  the  outset,  then,  a  distinction  made  frequently  in 
practice  between  servants,  menial  or  domestic,  and  other  ser- 
vants ;  which  distinction  is  founded  upon  a  custom  of  dissolving 
the  relation,  not  at  the  end  of  a  year,  but  at  any  time  upon 
giving  the  servant  a  month's  wages.  An  English  writer  says 
that  no  general  rule  can  be  laid  down  as  to  who  do  and  who  do 
not  come  within  the  category  of  menial  servants;  every  case 
must  stand  upon  its  own  circumstances.^  But  in  a  late  case, 
where  the  subject  was  fully  discussed,  the  disposition  manifested 
was  to  extend  the  word  ''domestic"  beyond  the  signification 
*'  menial ; "  and  a  family  huntsman  was  brought  within  the  above 
rule.^  The  reason  is  apparently  that  contracts  for  service  which 
bring  the  parties  into  such  close  proximity  and  frequency  of 
intercourse  that  they  are  valuable  only  when  mutually  agreeable 
and  otherwise  intolerably  annoying,  should  be  readily  terminated 
at  the  option  of  either  party.'  A  governess  engaged  at  a  yearly 
salary,  though  residing  in  the  house,  is,  however,  held  not  to  be 
within  the  class  of  menial  or  domestic  servants;  regard  being 
paid  by  the  court  to  the  dignity  of  her  position.^  But  the  head 
gardener  is,  though  living  not  in  the  master^s  house,  but  in  his 
own  cottage  in  the  domain.^ 

§  459.  Contraot  of  Hiring  affected  by  Statata  of  ZYauds.  —  At 

and  cases  cited.    Or  if  the  hiring  be        ^  Smith,  Mast.  &  Serr.  2d  ed.  52. 

expressly  for  less  than  a  year ;  although  There  is  no  snch  castom  in  New  Jersey, . 

done   purposely  to   avoid   the   oonse-  51  N.  J.  L.  133. 

quences  of  a  yearly  hiring.     Rex  v.        ^  NicoU  v.  Greaves,  17  C.  B.  k.  s.  27. 

Standon  Massey,  10  East,  576;  2  Salk.  The  dictionaries  furnish  little  aid  on 

535;   Rex  v,  CoggeshaU,  6  M.  &  S.  this  point. 

264.    Or  if  the  agreement  be  to  do  work        *  Per  Erie,  C.  J.,  ib.    See  farther, 

by  the  piece  or  job.   Rex  o.  Woodhurst,  Kowlan  v.  Ablett,  2  Cr.  M.  &  R.  54 ; 

1  B.  &  Aid.  325.    Or  if  certain  portions  Johnson  v.  Blenkensopp,  5  Jnr.  807 ; 

of   the   year   are   specially  excepted.  Crocker  v.  Molyneux,  3  Car.  &  P.  470; 

Rex  V.  St.  Helen's,  4  B.  &  Ad.  726.    Or  Ex  parU  Walter,  L.  R.  15  Eq.  412 ; 

if  the  master  has  not  entire  control,  Stone  v.  Western  Transportation  Co., 

and  the  servant  is  at  liberty,  when  not  38  N.  Y.  240. 

engaged  for  his  master,  to  work  for        ^  Todd  v.  Eerrich,  8  Exch.  151 ;  14 

others ;  though  this  rule  is  to  be  can-  E.  L.  &  Eq.  433. 

tiously  applied.    Rex  v,  KiHingholme,         '  Nowlan  v.  Ablett,  2  Cr.  M.  &  R. 

10  B.  &  C.  802.    See  Reg.  v.  Raven-  54.    Where  one  hires  a  man  and  his 

Btonedale,  12  Ad.  &  El.  73.    The  same  wife  to  "  live  in  his  famQy  "  and  "  work 

principle  holds  good  where  the  hours  for  him,"  this  is  a  contract  for  their 

of  working  are  limited  by  oontxact.  personal  servioes.    Jennings  v.  Lyons, 

Reg.  9.  PrMton^  4  Q.  B.  697.  39  Wis.  553. 
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the  common  law,  a  servant  might  be  hired  either  by  deed  or  bj 
a  parol  contract,  but  when  hired  or  retained  by  deed  he  could 
only  be  discharged  by  an  equally  formal  instrument ;  when  hired 
by  parol  he  might  be  discharged  by  paroL^  But  since  the  enact- 
ment of  the  statute  of  frauds,  contracts  of  hiring  must  be  fre- 
quently expressed  in  writing,  in  order  to  be  legally  efifectual. 
Under  this  statute,  the  contract  of  service  may  be  verbally  made 
and  proved  if  it  is  capable  of  performance  within  a  year ;  other- 
wise, it  must  be  in  writing.  Hence  a  verbal  agreement  to  hire 
for  a  year,  commencing  at  a  future  day,  is  insufficient.'  In  short, 
a  contract  for  personal  service  which  is  not  to  go  into  operation 
for  a  year,  or  is  to  continue  in  force  and  hold  the  parties  together 
for  a  longer  period,  must  be  in  writing.^  Yet  it  seems  that  a 
contract  made  on  a  certain  day  to  serve  for  a  year  from  the  fol- 
lowing day  is  not  within  the  statute  of  frauds.^  And  where, 
under  a  contract  for  a  yearns  service,  the  employed  party  has 
gone  on  from  year  to  year,  and  at  the  end  of  a  year  is  allowed  to 
go  on  without  objection,  a  presumption  arises  that  both  parties 
have  assented  to  continuing  the  contract  in  force  another  year, 
and  the  statute  does  not  apply.^  But  this  presumption  of  another 
yearns  continuance  is  subject  to  oral  or  other  disproof.^ 

§  460.  Contract  of  Hiring;  when  in  Restraint  of  Trade  or 
oppressive  as  to  Length  of  Term.  —  Bestraint  of  trade  some- 
times enters  as  an  element  into  agreements  between  master  and 
servant.  If  professional  men,  manufacturers,  or  tradesmen  take 
clerks,  apprentices,  or  workmen  into  their  employ,  and  require 
them  to  agree  that  they  will  not  carry  on  a  like  profession, 
manufacture,  or  trade  within  certain  limits,  —  this  for  the  pur- 
pose of  securing  themselves  against  competition,  —  the  contract, 
being  in  restraint  of  trade,  ia  illegal  and  void.^     The  general 

1  Smith,  Mast   &   Serr.  16;  Dalt        *  Tattenon  v,  Suifolk  Bfan.  Co.,  106 

Jnst.  c.  58.  Mass.  56 ;  Sines  v,  Saperinteadents,  58 

*  Bracegirdle  o.  Heald,  1  B.  &  Aid.  Mich.  503.  See  Norton  o.  CoweU,  65 
722;   Girand   v.  Richmond,  2   C.  B.  Md.859. 

835.  *  See  §  464. 

<  See  I  Smith.  Lead.  Can.  432,  and  ^  Com.  Dig.  "  Trade/' D.  8;  Mltchel 

American  notes,  where  this  subject  is  v.  Reynolds,  1  P.  Wms.  181 ;   a.  c.  I 

thoroughly  examined.  Smith,  Lead.  Cas.  608,  Am.  ed.  notes ; 

*  Cawtiiorn  v.  Cordzej,  82  L.  J.  v.  8.  Lange  v,  Werk,  2  Ohio^  n.  s.  520;  Law- 
C.  P.  152.  xenoe  v.  Kidder,  10  Barb.  641 ;  Gilnam 

764 


CHAP.  I.]      NATURE  OF  THE  RELATION.  §  461 

rule  is  that,  in  order  to  render  such  a  contract  valid  at  law,  the 
restraint  must  be  (1)  partial  only;  (2)  upon  an  adequate,  or,  as- 
the  law  now  seems  to  stand,  not  a  mere  colorable  restriction ; 
(3)  reasonable  and  not  oppressive.^  Even  then  equity  would  be 
loath  to  enforce  it  specifically  if  it  were  at  all  hard  or  even  com- 
plex;* though  in  many  cases  it  will  do  so* 

To  the  same  general  head  as  contracts  in  restraint  of  trade 
belong  contracts  by  which  the  services  of  individuals  are  secured 
for  a  specified  time,  or  for  life,  to  a  particular  master.  Contracts 
for  life  are  not  illegal  at  common  law;  but  they  are  very 
strongly  objectionable;  and  in  this  countiy  it  is  doubtful 
whether  they  would  ever  be  enforced,  so  contrary  are  they  to 
the  spirit  of  our  institutions*  Yet  some  writers  commend  such 
contracts;  and  in  England  agreements  whereby,  in  substance, 
workmen  engaged  to  serve,  for  a  term  of  seven  years,  certain 
persons  or  their  firm,  or  again,  at  a  certain  scale  of  wages  sub- 
ject to  determine  in  the  event  of  sickness  or  incapacity  of  the 
men  or  cessation  of  business  by  the  employer,  were  considered 
valid  and  unobjectionable.^ 

But,  in  Massachusetts,  a  contract  made  by  an  adult  with  a 
citizen  of  the  United  States  to  serve  him,  "his  executors  and 
assigns,"  for  five  years,  without  fixing  the  nature  and  extent  of 
the  services,  or  the  place  of  their  performance,  in  consideration  of 
ten  dollars,  and  of  being  fed,  clothed,  and  lodged,  and  at  the  ex- 
piration of  the  contract  being  paid  "  the  customary  freedom  dues," 
is  pronounced  illegal  and  void,  even  if  valid  where  made.®  "  Such 
a  contract,  it  is  scarcely  necessary  to  say,  is  against  the  policy  of 
our  institutions  and  laws,"  was  the  language  of  the  court. 

§  461.  Creating  the  Relation  of  Senrioe ;  Quasi  Servants.  — 
As  a  general  rule,  every  person  of  full  age,  free  from  all 

V.  Dwight,  13  Gray,  356 ;   Dnffey  v.  npon  an  implied  contract  not  to  disclose 

Shockej,  11  Ind.  71.  a  trade  secret.    [1892]  2  Ch.  518. 

1  1  Smith,  Lead.  Cas.  521.  *  See  Wallis  v.  Day,  2  M.  &  W.  277 ; 

3  Kemble  v,  Kean,  6  Sim.  335.  1  Smith,  Lead.  Cas.  521. 

•  lb.;     Benwell  v.  Inns,  24  Beav.  »  Pilkington  v.  Scott,  15  M.  &  W. 

307.    And  see  Smith,  Mast.  &  Serr.  51  657 ;  Hartley  v.  Cnmmings,  5  C.  B.  247. 

et  seq.;   Mallan  v.  May,  11  M.  &  W.  See  1  Smith,  Lead.  Cas.  521. 

653  ;  Mumford  v.  Gething,  7  C.  B.  v.  8.  •  Parsons    o.  Trask,  7   Gray,  473. 

305.    Equity  has  granted  an  injunction  And  see  Mary  Clark's  Case,  1  Blackf. 

(Ind.)  122. 
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other  incompatible  engagements,  may  become  either  a  master 
*  or  a  servant ;  and  the  service  need  not  be  performed  nnder  a 
clear  formal  contract,  for  the  service  may  be  constituted  de 
facto}  The  usual  law  of  contracts  applies  to  all  who  enter  the 
relation.  Thus  an  offer  to  employ  another  does  not  bind  the  pei^ 
son  making  it  until  he  is  given  to  understand  that  it  is  accepted ; 
and  there  must  appear,  as  to  adults  at  least,  a  voluntary  coinci- 
dence in  a  common  understanding,  whether  by  writings  or  parol.* 
And  arrangements  for  remunerating  a  servant  by  a  portion  of 
the  profits  may,  under  some  circumstances,  constitute  him  a 
partner  rather  than  a  mere  servant^  Though  wages  are  generally 
fixed  in  a  contract  of  domestic  hiring,  this  is  not  indispensable ; 
for  if  one  is  hired  without  such  stipulations  the  obligation  is  to 
pay  whatever  is  just  and  reasonable ;  and  the  caprice  of  neither 
master  nor  servant  can  fix  such  a  standard.^ 

The  relation  of  master  and  servant  is  created,  so  far  as  may 
afTect  the  rights  of  third  persons,  when  one  suffers  another  to 
proceed  in  a  service  in  which  the  latter  engaged  only  as  a  vol- 
unteer.* Yet  one  cannot  by  merely  rendering  services  volun- 
tarily, without  request  or  assent,  compel  the  other  to  become  his 
debtor.®  The  relation  is  created,  too,  where  the  servant  is 
employed,  not  by  the  master  directly,  but  by  some  employee  in 
charge  of  a  part  of  the  business  with  authority  to  engage 
assistants.^ 

A  municipal  or  other  corporation  may  sustain  the  qyMsi  rela- 
tion of  master  and  servant  with  those  in  its  employ,  so  as  to  be 
•  liable  for  the  negligence  of  the  person  employed,®  Such  a  rela- 
tion between  railroad  companies  or  other  corporations  and  those 
in  their  employ  is  constantly  recognized  in  the  courts.  The  two 
terms  ''  master  and  servant "  and  ''  principal  and  agent,"  are,  in 
fact,  frequently  interchanged  as  though  identical  in  meaning; 
and,  indeed,  one  is  usually  quite  as  inexact  as  the  other.^ 

1  Smith,  Mast  ft  Serr.  1.  7  RnmmeU  v.  lyaworth,  111  Penn. 

s  McDonald  v.  Boeing,  43  Mich.  894.  St.  343.    See  §  461,  a. 
s  Smith,  MsAt.  ft  Senr.  29.  >  See  Scott  p.  Majror  of  Manchester, 

«  See  §§  472,  473,  posf.  37  E.  L.  ft  £q.  495. 
*  HiU  V,  Morey,  26  Vt.  178.  •  In  Ohio  the  distingnishing  feature 

^  Webb  V.  Cole,  20  N.  H.  490 ;  Alton  of  the  relation  of  service  has  been  said 

9.  MuUedy,  21  HI.  76.  to  be  that  the  employer  keeps  control 
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Where  one  is  neither  employed,  paid,  nor  controlled  by  another, 
he  is  not  his  servant  in  the  legal  sense.^  We  have  seen  that 
adult  children  remaining  in  a  family  may  be  de  facto  servants 
so  as  to  lay  the  foundation  of  certain  suits.^  An  orphan  minor, 
too,  may  be  brought  up  in  some  one's  family,  not  on  the  footing 
of  an  actual  member,  but  rather  in  a  menial  capacity,  who  with- 
out any  actual  contract  becomes  entitled  to  repayment  for  his 
reasonable  services,  less  the  board,  clothing,  and  other  neces- 
saries furnished  him.^  Indeed,  the  relation  of  master  and  ser- 
vant may  be  implied  from  circumstances,  in  such  sense  that  one 
may  be  held  liable  for  the  acts  of  another  as  his  servant ;  no 


over  the  mode  and  manner  of  work,  101  N.  T.  377.    Cf.  Linnehan  r.  Bol- 

and  this  applies  to  contractor,  agent,  Una,  187  Mass.  223,  where  an  owner 

or  servant ;  independent  contracts,  how-  was  held  liable  for  a  contractbr,  who 

ever,  not  falling  within  the  role.    Cin-  agreed  to  take  down  a  bailding  care- 

cinnati  i;.  Stone,  5  Ohio  St.  38.    But  fu^j  under  the  owner's  direction  and 

in  Illinois,  contractors  bailding  a  rail-  subject  to  his  approval.     And  see  82 

road  appear  to  be  treated  as  servants  Mo.  150,  276. 

of  the  company  in  a  more  extended  '  Whether  the  relation  of  master 
sense.  Chicago,  &c.  R.  R.  Co.  v,  Mc-  and  servant  actoallj  existed,  is  the 
Carthj,  20  HI.  385.  There  is  much  fundamental  inquiry  in  suits  where  a 
difficulty  in  applying  the  rule  as  to  plaintiff  seeks  to  make  one  person 
railroad  contractors.  See  1  Redf.  Rail-  responsible  for  the  negligence  of  an- 
ways,  506;  19  Neb.  620;  57  Yt.  252;  other;  the  only  true  basis  of  responsi- 
62  Miss.  565  ;  Edmundson  v.  Pitts-  bility  in  such  cases  being  the  existence 
burgh  R.,  Ill  Penn.  St.  316.  In  Con-  of  the  master  and  servant,  so  that  one 
necticut  it  is  said  that  the  manner  of  selects  and  controls  the  persons  em- 
paying  for  work  constitutes  no  criterion,  ployed,  directs  the  execution  of  the 
nor  the  existence  of  actual  present  con-  work,  and  so  on.  See  post,  c.  4 ;  Robin- 
trol  and  supervision  on  the  part  of  the  son  v.  Webb,  11  Bush,  464;  Conlin  t;. 
employer;  but  that  these  are  both  cir-  Charlestown,  15  Rich.  201 ;  Coomes  v. 
cumstances  to  be  weighed  in  each  case.  Houghton,  102  Mass.  211 ;  Railroad  v. 
Corbin  v.  American  Mills,  27  Conn.  Hanning,  15  Wall.  649 ;  Water  Co.  v. 
274.  Ware,  16  Wall.  566 ;  1  Redf.  Railw.  3d 
1  McQuire  v.  Grant,  1  Butch.  356.  ed.  506-509 ;  Ballon  v.  Farnum,  9  Al- 
See  Water  Co.  v.  Ware,  16  WaU.  566.  leu,  27 ;  Meara  v.  Holbrook,  20  Ohio 
One  who  orally  contracts  to  serve  as  a  St.  137 ;  Palmer  v,  Portsmouth,  43 
farm  laborer  comes  within  the  relation  N.  H.  265 ;  Harrison  v.  Collins,  86  Penn. 
of  master  and  servant.  Daniel  v.  Swear-  St  153.  See  also,  concerning  employ- 
engen,  6  Rich.  297.  Where  the  owner  ment  in  a  colliery,  Rourke  v.  Colliery 
of  a  building  employs  a  plumber  to  re-  Co.,  2  C.  P.  D.  205.  As  to  the  actual 
pair  pipes,  or  a  roofer  to  repair  a  roof,  master  where  a  driver  was  hired,  see 
in  his  own  way,  retaining  himself  no  Quarman  v.  Burnett,  6  M.  &  W.  499 ; 
direction,  he  is  not  master  in  the  sense  14  Q.  B.  D.  890 ;  Joslin  v.  Ice  Co.,  50 
of   liability  to  third  persons  for  this  Mich.  516. 

party's  negligence.    Bennett  v.  True-  '  Lockwood   v.  Bobbins,    125    Ind. 

body,  '66  CaL  509 ;  Hexamer  v,  Webb,  398. 
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express  contract  need  be  shown.^  One  may  let  his  own  servant 
(with  or  without  his  own  personal  property)  to  another  in  such 
a  way  as  to  make  the  hirer  the  responsible  master  'pro  Jiac  vice? 
But  in  all  such  cases  there  should  appear,  if  not  an  express 
contract  for  remuneration,  meritorious  circumstances  at  all 
events,  such  as  to  raise  a  reasonable  inference  of  an  under- 
standing for  service.^ 

§  461  a.  Hiring  by  Husband  or  Wife.  —  A  domestic  servant 
is  presumed  to  be  hired  by  the  husband,  or  head  of  the  house ; 
and  if  the  wife  makes  such  contract,  for  the  common  home,  she 
acts  presumably  as  her  husband's  agent,  being  very  conmionly 
his  fit  representative  in  dealing  with  those  employed  of  her  own 
sex  in  particular.  But  under  our  married  women's  acts,  and 
agreeably  to  our  later  policy,  a  wife  may  contract  for  domestic 
service  to  be  paid  out  of  her  own  property.*  And  even  where 
the  local  statute  is  found  insufficient  for  a  married  woman  to 
thus  bind  herself,  she  has  still  a  right  to  a  servant  if  the  servant 
is  found  willing  to  enter  her  employment*  Even  where  a  mar- 
ried woman  lived  apart  from  her  husband,  the  common  law 
treated  her  domestic  servant  as  the  servant  of  the  husband,  if 
any  legal  liability  as  master  existed  at  all ;  and  this  rule,  aside 
from  enabling  acts,  applies  for  the  protection  of  the  wife  as 
against  third  persons  who  set  up  injuries  through  the  ser- 
vant's agency.^ 

§  462.  How  Contract  for  Service  Is  terminated ;  Withdrawal 
or  Resignation;  Causes  of  Discharge,  &o.  —  We  are  now  to 
inquire  in  what  manner  the  relation  of  master  and  servant  may 
be  terminated.  The  summary  and  harsh  method  which  befits  a 
real  master  is  to  discharge  the  servant  The  servant  on  his  pait 
will  summarily  withdraw  from  the  service,  if  dissatisfied,  or,  by 
striking,  as  it  is  called,  invite  his  prompt  discharge.     The  milder 

^  Growcock  v.  HaU,  82  Ind.  202.  As  to  adult  daughters,  ftccontinaing  to 
Prima  facie  one  foond  doing  seryice  for  live  at  home,  see    §§  269,  270,  274. 
another,  not  closely  related  bj  blood  or  Here  home  services  and  board  are  pre- 
marriage, is  in  his  employ.  17  Mo.  App.  sumablj  an  offset. 
212.  «  See  Button  r.  Higgins  (1894),  Col. 

2  De  Voin  v.  Michigan  Lumber  Co.,         •  Allen  i;.  Keilljr  (1894),  R.  I. 
64  Wis.  616.  «  Ferguson  v.  Neilson,  17  R.  L  81 ; 

>  Collar  V.  Patterson,  137  III.  403.  §  490. 
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termination  of  the  employment  relation  is  by  a  servant's  resign** 
ing ;  and  a  fair  employer  will  often  prefer  to  induce  his  employee^ 
if  he  can,  to  tender  his  resignation  and  then  accept  it,  rather 
than  resort  to  dismissal  and  a  discharge.^  The  causes  which 
justify  peremptory  discharge  by  the  master  are  various,  and  the 
rule  depends  somewhat  upon  the  nature  of  the  particular  em- 
ployment in  question.  But  most  decisions  are  reducible  to 
three  leading  classes:  ji/rst^  wiKul  disobedience  of  a  lawful 
order;  secoridy  gross  moral  misconduct;  third,  habitual  negli- 
gence or  kindred  fault  in  the  employment^ 

An  instance  of  the  first  class  came  before  Lord  Ellenborough, 
where  a  farmer's  servant  was  ordered  to  go  with  the  horses  a 
mile  off  just  as  dinner  was  ready,  and  he  said  he  would  not  go 
until  he  had  had  his  dinner.^  And  another,  more  recent,  is 
where  a  farm-servant  refused  to  work  during  harvest  without 
beer>  In  a  carefully-considered  English  case  the  court  went 
even  so  far  as  to  justify  dismissal  of  a  housemaid  who  persisted 
in  leaving  the  house  without  permission,  to  visit  a  sick  and 
dying  mother.^  In  these  cases,  and  especially  the  last,  the 
authority  of  the  master  is  very  strongly  upheld ;  more  so,  per- 
haps, than  American  policy  would  concede.  Where  the  miscon- 
duct is  slight,  and  a  first  offence,  and  the  master  has  not  suffered 
essentially  by  it,®  where  the  reasons  for  disobedience  are  extreme, 
and  where  the  servant's  general  conduct  is  exemplary,  this,  it 
seems,  ought  to  go  strongly  in  his  own  justification;  for  the 
mutuality  of  contracts  is  always  properly  considered.  An 
obstinate  refusal  to  do  an  unlawful  act  is  clearly  no  ground  for 
dismissal^  But  for  insolent  and  wilful  disobedience  of  orders, 
especially  if  repeated,  a  servant  may  generally  be  dismissed,^ 

1  Language,  requesting   to   resign,  ^  Absence  for  a  single  day,  not  nn- 

was  construed  into  a  civil  form  of  per-  reasonable  nor  involving  serious  con- 

emptory  discharge  where  the  employee  sequences  to  the   master,  held  a  first 

left.    Jones  v.  Graham  Trans.  Co.,  51  disobedience  not  justifying  dismissal. 

Mich.  539.  Shaver  v.  Ingham,  58  Mich.  649.' 

>  Smith,  Mast.  &  Serv.  70 ;  2  Kent,  ^  See  Jacquot  v.  Bourra,  7  DowL  348. 

Com.  259.  *  Beach  v.  Mullin,  5  Vroom,  343. 

'  Spain  V.  Amott,  2  Stark.  256.  Insubordination  and  disrespectful  con- 

*  Lilley  t;.  Elwin,  11  Q.  B.  742.  duct  towards  one's  employer  is  a  suffi- 

^  Turner  v.  Mason,  14  M.  &  W.  112.  cient  ground  for  his  discharge.    Bailey 

And  see  Smith,  Mast.  &  Serv.  71.  v.  Tianahan,  34  La  Ann.  426. 
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Instances  of  the  second  class  are  not  uncommon.  Immorality 
is  sufficient  cause  for  dismissal  ;^  even  the  pregnancy  of  a  maid- 
servant, according  to  Lord  Mansfield.^  Embezzlement  is  a  good 
ground,  though  the  sum  embezzled  be  less  than  the  arrears  of 
wages.'  The  same  is  true  of  robbery.^  And  of  indecent  and 
immoral  behavior,  especially  if  exhibited  towards  others  in  the 
master's  employ,  or  otherwise  to  his  immediate  detriment^ 
Habitual  drunkenness  is  doubtless  a  good  ground  if  it  seriously 
interferes  with  the  due  performance  of  the  particular  service 
and  the  master's  interests.^  Acts  and  conduct  which  pointedly 
indicate  fraudulent  misbehavior  toward  the  master  may,  and 
should,  justify  prompt  dismissal^  Secret  speculations  or  fast 
living,  when  found  out,  may  justify  the  dismissal  of  one  whose 
position  involves  responsibility  for  the  funds  of  others.'  But 
getting  once  into  a  fight  with  another  servant  is  not  a  sufficient 
cause  for  discharge,  regardless  of  the  circumstances  of  the 
quarrel* 

The  third  class  furnishes  many  examples ;  and  yet  the  rule 
here  is  to  be  laid  down  with  much  caution,  for  a  practical  appli- 
cation is  difficult  Detriment  to  a  master's  interests  may  occur 
through  the  servant's  fault  outside  of  the  strict  classification 
here  referred  to.  There  are  some  English  cases  where  conduct 
which  might  ordinarily  seem  justifiable  on  a  servant's  part  has 
been  punished  by  dismissal,  the  court  carrying  out  the  then  pre- 
vailing policy  against  teaching  the  secrets  of  trade  to  strangers 
or  foreigners.^^  So  have  many  decisions  seemed  to  sustain  the 
master,  where  the  servant  lacked  in  blind  devotion  to  his  selfish 
interests,  or  asserted  a  generous  independence  of  opinion  a  little 


^  Atkin  V.  Acton,  4  Car.  &  P.  208.  ^  See  Horton  v.  McMnrtiy,  5  Hnri. 

*  Cald.  11 ;  76.  57.  &  Nor.  667 ;  Singer  v.  McCormick,  4 

*  Brown  v.  Croft,  6  Car.  &  P.  16  n. ;  W.  &  S.  266.  Slandering  the  master 
Spotswood  V,  Barrow,  5  Exch.  110.  to  others,  and  spitefnllj  sning  him  on 

*  Libhart  r.  Wood,  1  W.  &  S.  265 ;  groundlesa  charges,  is  good  caose  for 
Trotman  v.  Dnnn,  4  Camp.  211 ;  Smith,  dismissal.  Brink  v.  Fay,  7  Daly,  562. 
Mast.  &  Serv.  72.  And  see  McConnick   v.  Demarj,  10 

*  Weaver  v.  Halsey,  1  DL  App.  55S ;  eb.  515. 

Drayton  r.  Reid,  5  Daly,  442.  •  Pearce  ».  Foster,  17  Q.  B.  D.  536. 

*  Gronsolis  V.  Gearhart,  31  Mo.  585.  *  Larkinv.  Hecksher,  51  N.  J.  L.  133. 
See  Lord  Denman,  in  Wise  v.  Wilson,  ^^  Tomer  o.  Bobinson,  5  B.  A  Ad. 
1  Car.  &  E.  662;  75  6a.  466.  789. 
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too  boldly.^  But  at  the  present  day,  certainly  in  America,  more 
might  be  claimed  for  the  servant  and  less  for  the  master.  Yet 
the  legal  principle  is  correct  that  for  habitual  negligence  or  un- 
warranted absence,  or  for  any  such  conduct  in  fact  as  prevents 
a  mutual  agreement  from  being  carried  out  to  the  reasonable 
satisfaction  of  the  employer,  the  person  employed  may  be  dis- 
missed ;  nor  would  it  seem  to  matter  much  whether  it  be  through 
wantonness  or  palpable  inefficiency  amounting  to  a  breach  of 
implied  undertaking.*  A  servant  betraying  his  master's  con- 
fidence may,  it  seems,  be  discharged.^  But  the  relation  contin- 
ues though  the  master  obtains  a  commitment  of  the  servant  to 
prison.*  So,  where  absence  is  warrantable,  or  where  the  absence 
is  temporary  for  no  bad  purpose,  and  the  master  has  suffered  no 
serious  loss  thereby.^  Where  serious  danger,  though  perhaps 
not  actual  damage,  is  occasioned  to  the  master's  business  by  his 
servant's  conduct,  he  is  justified  in  dismissing  the  servant  on 
that  account ;  as  if  an  apothecary's  assistant  should  frequently 
employ  an  ignorant  shop -boy  to  make  up  prescriptions  to  save 
himself  work.^  Herein  the  servant's  negligence  amounts  to  a 
breach  of  his  implied  undertaking. 

Subject  to  what  has  'already  been  said  concerning  contracts 
in  restraint  of  trade,  we  may  add  that  a  servant  may  lawfully  be 
discharged  on  the  ground  that  he  is  engaging  in  another  busi- 
ness in  competition  with  and  calculated  seriously  to  injure  that 
of  his  employer.  Here  the  cause  of  discharge  would  be  serious 
detriment  to  the  master's  interests,  if  not  habitual  negligence.^ 

§  463.  The  Same  Subject.  —  If  good  ground  of  discharge 
exists  and  is  known  to  the  master  at  the  time  of  dismissal,  it  is 
sufficient  to  justify  the  discharge,  although  he  chose  to  allege 

1  See  Lacy  v.  Osbaldiston,  8  Car.  &  «  Wiee  v.  Wilson,  1  Car.  &  K.   662. 

P.  80 ;  Ridgwaj  v.  Hnngerford  Market  Though  here  the  relation  was  admitted 

Co.,  3  Ad.  &  El.  171 ;  Amor  v.  Fearon,  to  be  not  strictly  that  of  servant  or  ap- 

9  Ad.  &  £1.  548.  prentice.    See,  farther,  Harover  v.  Cor- 

3  See  Callo  v.  Bronncker,  4  Car.  &  nelius,  5  C.  B.  k.  b.  236 ;  Stanton  v. 

P.  518,  cited  Smith,  Mast  &  Serv.  73;  Bell,  2  Hawks,  145. 

Heber  v.  Flax  Man.  Co.,  13  R.  L  303.  "^  Adams  Express  Co.  i;.  Trego,  85 

*  Beeston  v,  CoUjer,  2  Car.  &  P.  Md.  47 ;  supra,  §  460.  It  is  insufficient 
609.  excuse  to  the  servant  that  the  compete 

*  Rex  V.  Barton,  2  M.  &  S.  329.  ing   business   was  conducted   bj  him 
^  Filleul  V.  Armstrong,  7  Ad.  &  EL    without    neglecting  his  master's  con- 

557.  ceins.   Dieringer  v.  Mejer,  42  Wis.  311. 
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some  other  cause.^  But  it  would  seem  that  if  the  master,  at  the 
time  he  discharged  the  servant  did  not  know  of  any  act  of  mis- 
conduct on  the  servant's  part  which  would  justify  dismissal,  the 
mere  existence  of  such  misconduct  would  not  afterwards  avail 
in  his  own  justification.^  In  various  instances  affecting  the  ser- 
vant's conduct  towards  other  servants  or  third  parties  the  mas- 
ter is  bound  to  consider  justly  the  circumstances.^  Discharge 
for  a  certain  cause  should  be  reasonably  soon  after  knowledge  of 
the  cause  in  order  to  avail  the  employer ;  ^  and  indeed  the  em- 
ployer's own  responsibility  to  thiid  parties  requires  this.  But  a 
waiver  of  the  right  to  discharge  a  servant  may  be  presumed 
from  circumstances.^ 

It  need  hardly  be  added  that  to  discharge  a  servant  peremp- 
torily from  one's  employ  without  justifiable  cause,  before  the 
term  of  employment  ends  or  is  presumed  to  end,  subjects  the 
master  to  a  suit  in  damages.®  And  the  servant,  though  less  fre- 
quently sued  for  his  breach  of  contract  because  less  apt  to  be 
pecuniarily  responsible,  is  legally  liable  in  damages  for  his  own 
breach  where,  without  good  excuse,  he  leaves  his  service  pre- 
maturely or  fails  to  comply  with  the  terms  of  his  engagement^ 

§464.  Termination  of  Service  by  Mutual  Consent,  &c.;  Speoial 
Terms.  —  A  contract  of  service,  like  all  other  contracts,  may  be 
dissolved  by  mutual  consent,  or  by  the  death  of  either  party,  or 
by  the  completion  of  the  term  of  service.^    One  who  miscon- 

1  Smith,  Mast.  &  Serr.  76,  and  cases  stipulated  rate  for  the  time   aetoaUj 

cited ;    BaiUie  v.  Kell,  4  Bing.  N.  C.  spent  in  snch  service,  if  he  was  received 

638 ;  Bidgwaj  v,  Hongerford  Market  back  into  it,  and  continued  therein  with- 

Co.,  3  Ad.  &  £1.  171 ;  Mercer  v,  Whall,  out  anj  new  arrangement  made  or  anj 

5  Q.  B.  447.  intimation  that  the  old  one  was  termi- 

3  Cussons  V,  Skinner,  11  M.  &  W.  nated.  Prentiss  v.  Ledjard,  28  Wis.  131. 

161.    But   see    Spotswood  v.  Barrow,  ^  See  §  472. 

5  Exch.  110.  7  See  §§  477,  478. 

*  51  N.  J.  L.  133.  s  See  Thomas  v,  Williams,  1  Ad.  & 

*  See  WiUiams  v.  Jeter,  64  Ga.  737  ;  El.  685.  Contract  held  to  hAve  been 
Bast  V.  Byrne,  51  Wis.  531.  dissolved  by  mutual  consent  in  Stock* 

^  Thus,  where  a  servant  was  to  re-  lej  v.  Goodwin,  78  HL  127.    Accepting 

ceive   payment   at  a  specified  rate  if  one's  discharge  without  remonstraaoe 

he  continued  temperate  and  faithful  in  does  not  waive  his  rights.     Dana  r. 

his  employer's  service,  the  fact  that  he  Short,  81  HI  468.    As  to  the  efiFect  of 

was  occasionally  intemperate  and  dis-  employing  individually  as  master  and 

continued   service   for   short    periods  then  entering  into  a  partnership^  see 

would  not  prevent  his  recovering  the  75  Ga.  93 ;  143  Mass.  473. 
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ducts  himself  and  is  reprimanded  for  it  and  then  leaves  offended, 
has  no  cause  of  action.^  The  parties^  furthermore,  may  make 
special  terms,  as,  for  instance,  in  fixing  a  certain  period  or  in 
requiring  a  certain  previous  notice  to  terminate ;  and  such  terms, 
even  if  more  favorable  to  one  than  the  other,  must  be  mutually 
respected.^  Thus  a  contract  for  a  fixed  period  sometimes  pro- 
vides that  the  employee  may  be  discharged  sooner  if  the  em- 
ployer be  dissatisfied.*  Any  such  one-sided  discretion  must  be 
fairly  exercised,  however;  for  such  an  agreement  does  not  jus- 
tify arbitrary  dismissal  nor  a  severance  of  the  relation  for  differ- 
ent reasons  where  the  proviso  is  made  a  convenient  pretext^ 
Where  in  case  of  a  fixed  term  or  a  presumed  general  hiring  for 
a  year,  the  term  has  expired,  proof  bearing  upon  a  new  arrange- 
ment for  continuance  is  admissible,  to  repel  any  such  presump- 
tion as  silence  raises  * 

§  465.  Senrant's  Oocnpation  of  Master's  Premises;  No  Ten* 
ancy  Presumed.  —  A  servant  who  occupies  premises  belonging 
to  his  master  is  not  presumed  to  occupy  as  tenant,  but  by  vir- 
tue of  the  relation  of  service;  and,  if  such  be  the  case,  he 
acquires  no  estate  therein  by  the  performance  of  his  duties,  even 
though  he  be  also  allowed  to  use  the  premises  for  carrying  on 
an  independent  business  of  his  own.'  If  properly  dismissed 
from  the  service,  therefore,  he  has  no  right  to  remain  until 
ejected  upon  notice  as  a  tenant;  but  the  termination  of  his 
service  is  likewise  the  termination  of  his  right  to  the  premises. 


1  Physioc  V.  Shea,  75  Ga.  466.  One  who  contracts  to  labor  for  a 
*  Creen  v.  Wright,  1  C.  P.  D.  591 ;  limited  period  cannot  be  compelled  to 
Walsh  V.  WaUey,  L,  R.  9  Q.  B.  367 ;  stay  longer  against  his  consent  in  order 
Preston  v.  American  Linen  Co.,  119  to  make  up  for  lost  time,  or  for  his  em- 
Mass  400 ;  Naylor  v.  Fall  River  Co.,  ployer's  personal  convenience.  Bast  v, 
118  Mass.  317.  A  servant  claiming  Byrne,  51  Wis.  581;  Wyngert  v.  Nor- 
the  benefit  of  such  previous  notice  can  ton,  4  Mich.  286. 
set  up  no  implied  immunity  from  dis-  *  Hotchkiss  v.  Gretna  Co.,  36  La. 
charge  without  notice  for  misconduct.  Ann.  517. 

Basse  v.  Allen,  43  Tex.  481.    Nor.  does  *  lb.    Winship  v.  Base  Ball  Asso- 

one  abandon  the  service  lawfullv  where  ciation,  78  Me.  571. 

his  drunkenness  or  other  misbehavior  ^  §459;   Hale    v.  Sheehan  (1894), 

provoked   his   master's     just     resent-  Neb. 

ment.     Morgan   v.    Shelton,   28   La.  •  White   ».  Bayley,  10  C.  B.  n.  s. 

Ann.  822.  227 ;  Smith,  Mast.  &  Serv.  40,  41. 
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CHAPTEE  IL 

MUTUAL  OBLIGATIONS  OF   MASTER  AND   SERVANT. 

§  466.  Obligations  to  be  considered  as  to  Master  ;  as  to  Servant. 

-—  Some  obligations  arising  from  the  relation  of  service  rest  more 
especially  upon  the  master ;  others  again  more  especially  upon 
the  servant 

§  467.  Master's  Obligation  as  to  Bdnoation,  Discipline,  &a  — 
First,  as  to  the  master.  A  moral  obligation  resting  upon  every 
master  whose  connection  with  his  servant  is  a  very  close  one, 
the  latter  being  manifestly  on  an  inferior  footing,  is  to  exert  a 
good  influence,  to  regard  the  servant's  mental  and  spiritual  well* 
being.  Positive  law  enjoins  the  same  duty  in  a  variety  of  in* 
stances  with  regard  to  apprentices  and  workmen  under  age,  by 
requiring  their  masters  to  teach  them  to  read,  write,  and  cipher, 
to  see  that  they  attend  public  worship,  and  in  general,  to  take 
due  care  of  their  morals.^ 

From  such  view  of  a  mastei's  obligation  comes,  doubtless,  a 
rule  which  some  deduce  from  the  old  books,  that  a  master  has 
the  common-law  right  to  chastise  his  servant  or  apprentice  mod- 
erately ;  but,  on  principle,  the  limitation  must  be  to  those  ser- 
vants or  apprentices  under  age,  who,  by  positive  law,  are  com- 
mitted somewhat  as  children  to  their  master's  keeping.^  The 
right  is  denied  as  to  ordinary  servants  in  this  country.^  "  The 
only  civil  remedies,"  sa3rs  an  English  writer,  "  a  master  has  for 
idleness,  disobedience,  or  other  dereliction  of  duty,  or  breach  of 
contract  on  the  part  of  a  servant,  are  either  to  bring  an  action 
against  him,  or,  as  Puffendorf  expresses  it,  'to  expel  the  lazy 

1  See  Stats.  N.  Y.,  Conn.,  &c.,  in  S  vaot  (N);  1  Bl.  Com.  42S;  2  Kent, 
Kent,  Com.  361,  and  n.  Com.  260. 

*  See  Bac.  Abr.  tit  Master  and  Ser-        *  Commonwealth  o.  Baird,  1  Aahm. 

267 ;  Cooper  o.  State,  8  Bast  324. . 
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drone  from  his  family,  and  leave  him  to  his  own  beggarly 
condition.' "  ^ 

§  468.  Master**  Obligation  aa  to  fnmiahing  Neceaaaxies.  —  As 
to  necessaries,  Kent  pronounces  the  better  opinion  to  be  that  the 
master  is  not  bound  to  provide  even  a  menial  servant  with  medi- 
cal attendance  and  medicines  during  sickness.^  And  so  far  as 
special  medical  attendance  furnished  an  adult  servant  capable  of 
taking  care  of  himself  is  concerned,  the  rule  is  so  settled  :  ^  though 
Lord  Eenyon,  and  perhaps  Lord  Eldon,  once  thought  otherwise.^ 
Yet  a  master  is  legally  bound  to  provide  medicines  for  his  ap- 
prentice.^ One's  conduct  to  the  helpless  and  suffering  should 
not  be  inhuman.  And  reference  to  the  authorities  will  show 
that,  as  to  domestic  servants  courts  are  not  indisposed  to  infer 
authority  from  the  master^s  own  conduct.*  The  duty  of  a  mas- 
ter to  provide  food  and  other  necessaries  rests  upon  contract, 
express  or  implied ;  and  it  was  the  English  doctrine,  as  expressed 
in  1802,  that  neglect  to  furnish  sufficient  food,  clothing,  or  lodg- 
ing to  any  infant  of  tender  years  unable  to  provide  for  and  take 
care  of  himself,  whether  child,  apprentice,  or  servant,  so  as  thereby 
to  injure  his  health,  was  an  indictable  offence ;  which  'principle 
a  later  English  statute  has  extended  even  further,  wherever  there 
is  the  legal  liability  to  provide  necessaries.^  It  may  be  pre- 
sumed that,  in  most  cases,  the  reasonable  value  of  necessaries 
furnished  a  servant,  where  the  master  was  not  legally  bound  to 
supply  them,  might  be  set  off  against  the  servant's  wages.  But 
board  and  wages  are  the  usual  incidents  of  menial  service. 

§  469.  Maatex^a  Obligation  aa  to  finding  Work.  —  How  far  the 
master  is  bound  to  find  work  for  his  servant  has  sometimes  been 
considered  in  the  courts.     The  legal  principle  is  that  of  substan- 

1  Smith,  Mast.  &  Sdrv.  69;  Faff.  *  Scarman  v,  CasteU,  1   Enp.  270; 

Law  Nature,  b.  6,  ch.  3,  §  4.    A  master  Simmons  v.  Wilmott,  3  Esp.  93. 

has  no  right  to  nse  "  moderate  force  "  ^  Reg.  v.  Smith,  8  Car.  &  P.  153. 

to  compel  a  female  servant  of  eighteen  *  Cooper  v.  Phillips,  4   Car.  &  P. 

to    obej    his  reasonable    commands.  5S1 ;  Sellen  v.  Norman,  4  Car.  &  P.  80 ; 

Tinkle  v.  Danivant,  16  Lea,  503.  Friend's  Case,  Ross.  &  Ry.  C.  C.  22. 

*  2  Kent,  Com.  261.  ?  14  j^  15  yj^t,  c.  11.    As  to  indict- 

s  Smith,  Mast.  &  Serv.    118-120;  ing  the  husband  rather  than  the  wife, 

Wennall  v.  Adney,  3  B.   &  P.   247 ;  see  Rex  v,  Saunders,  7  Car.  &  P.  277. 

Sweetwater  Co.  v.  Glorer,  29  Ga.  399;  See  Smith,  Mast.  &  Serr.  117. 

Clark  V.  Waterman,  7  Vt.  76. 
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tial  justice.  A  master  may  hire  a  servant  for  a  certain  period, 
and,  paying  the  wages  or  salary  agreed  upon,  may  keep  him  in 
sufficient  work  or  not ;  but  he  cannot  deprive  the  servant  of  his 
full  compensation  through  a  discontinuance  of  his  own  business, 
or  from  other  like  cause.^  But  where  the  contract  of  hiring 
merely  contains  an  undertaking  to  pay  certain  stipulated  wages 
in  proportion  to  the  work  done,  there  is  no  implied  obligation  on 
the  master's  part  to  find  work ;  though  the  disposition  is  to  con- 
strue contracts  of  doubtful  significance  into  an  agreement  on  the 
master's  part  to  enable  the  servant  to  earn  regular  and  reason- 
able wages.^ 

§  470.  Master's  Obligation  to  indemnify  Senrant  —  It  is  the 
duty  of  every  master  to  indemnify  his  servant  from  the  conse- 
quences of  lawful  acts,  done  in  pursuance  of  orders  which  the 
servant  was  bound  to  obey.  And  as  to  an  act  not  malum  in  se, 
but  which  might  have  been  either  lawful  or  unlawful,  and  which 
the  servant  was  induced  by  the  conduct  of  his  master  to  believe 
to  be  lawful,  the  rule  of  indemnity  likewise  applies.^  But  it 
would  appear  that  for  an  act  malum  in  se,  or  which  the  servant 
knew  to  be  unlawful,  although  done  by  him  in  obedience  to  his 
master's  orders,  the  master  is  not  bound  to  indemnify  his  servant ; 
for  the  servant  should  have  refused  obedience.^  The  master's 
positive  liability  in  such  a  case  is  rather  to  the  aggrieved  third 
person  as  an  instigator  of  the  wrong.* 

§  471.  Masters  Obligation  to  receive  into  Senrice  the  Person 
Engaged  ;  Remedies  for  Breach.  —  It  is  likewise  the  duty  of  the 
master  to  receive  into  his  service  a  person  already  engaged ;  and 
if  he  fails  to  do  so,  he  is  liable  in  damages.  And  yet  here  a 
legally  binding  contract  would  have  to  be  shown  by  the  plaintifil* 
Nor  will  courts  of  chancery  grant  injunction  to  compel  specific 
performance,  except  perhaps  in  cases  where  the  relation  exists 

1  Aspdm  V.  Anstin,  5   Q.  B.   671  ;  Eawlings   v,  BeU,  1  C.  B.  951 ;  Cro. 

Elderton   v.   Emmens,  6    C.  B.    160;  Jac  468 ;  Story,  Agency,  §  339 ;  Smith* 

Smith,  Mast.  &  Serv.  49,  50.  Mast.  &  Serr.  121. 

^  See  Pilkington  v,  Scott,  15  M.  &         ^  Smith,  t6.    See  post,  c  3,  as  to  ser- 

W.  657  ;  Hartley  v.  Cummings,  5  C.  B.  Yant's  own  liability  in  this  respect. 
247;    Smith,  Mast.    &    Serr.  48,    50;         ^§§490,491. 
Sykes  r.  Dixon,  9  Ad.  &  El.  693.  *  Bracegirdle  «.  Heald,  1  B.  &  Aid. 

>  CoUins  V.  Evans,  5  Q.  B.  830 ;  722 ;  Blogg  v.  Kent,  6  Bing.  614. 
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only  by  remote  analogy  and  the  connection  between  master  and 
servant  is  not  close ;  the  remedy  must  otherwise  be  left  to  the 
conmion-law  courts.^  "  Consider,"  said  Lord  Chancellor  Truro, 
"  what  the  effect  would  be ;  how  is  it  possible  for  an  employer 
or  an  agent  to  go  on  in  the  intimate  connection  which  such  a 
contract  is  calculated  to  create  ? "  ^  So,  too,  has  injunction  been 
lately  refused  to  enforce  an  executory  contract  of  apprenticeship, 
as  a  proceeding  without  precedent.^  Where  the  contract  was 
for  future  employment,  and  the  employer  repudiates  without 
justification  when  the  time  comes,  thereby  refusing  to  receive 
the  other  party  into  his  service,  the  remedy  under  modern  prac- 
tice is,  not  an  action  for  wages,  but  to  recover  damages  as  for 
breach  of  the  contract  of  hire> 

§  472.  Obligation  to  pay  Wages ;  Servant's  Bight  to  recover. 
—  The  servant's  right  to  compensation  follows  from  the  fact 
that  the  parties  have  fairly  entered  into  the  relation  of  employer 
and  employed  with  the  reciprocal  rights  and  duties  of  that  rela- 
tion ;^  and  it  should  be  presumed,  where  no  qtuiri  parental  rela- 
tion existed,  that  such  labor  was  to  be  in  some  way  remunerated^ 
and  this  most  naturally  by  money  wages.®  The  question  whether 
the  person  who  sues  for  his  wages  did  his  duty,  or,  if  discharged^ 
was  discharged  without  fault,  is  for  the  jury  to  decide  upon  all 
the  facts."^ 

Where  the  servant  has  been  wrongfully  discharged  from  his 
master's  employ,  two  remedies,  both  at  common  law,  are  open  to 
him :  one,  to  treat  the  contract  as  a  continuing  one,  and  sue  in 
damages  for  breach  thereof;  the  other  to  consider  it  as  rescinded, 
and  sue  his  master  on  a  qtuintum  meruit  for  the  services  he  has 
actually  rendered.®  Formerly  it  was  thought  that  he  had  a  third 
remedy,  namely,  to  wait  till  the  termination  of  the  period  of 
service,  and  then  sue  for  his  whole  wages  in  assumpsit,  relying 

1  Stocker  v,  Brockelbank,  SO  L.  J.         •  McDonald  v.  Boeing,  43  Mich.  394. 

Ch.  N.  8.  408.    See  WiUiB  v.  Childe,  13  See  §§  458-464. 
Beay.  117.  •  Moreland  r.  Davidson,  71  Penn. 

*  Stocker  v.  Brockelbank,  t6.  St.  371 ;  Haj  v.  Walker,  65  Mo.  17 ; 

*  Webb  17.  England,  29  Bear.  44.  Jordan  v,  Foxwortb,  48  Miss.  607. 

*  Howard  v.  Daly,  61  N.  Y.  362.  The         ^  Echols  v.  Fleming,  58  Ga.  156. 
person  hired  should  seek  oat  a  new        ^  Lilley   v.  Elwin,  11    Q.  B.  755; 
service,  so  as  to  reduce  the  damages.  Flanche  v.  Colbam,  8  Bing.  14;  Col- 
26.  bnm  v,  Woodworth,  31  Barb.  381. 
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on  the  doctrine  of  constructive  service ;  *  but  according  to  the 
best  authorities,  this  course  cannot  now  be  adopted;  for  the  dis- 
charged servant  though  wrongfully  dismissed  before  the  agreed 
expiration  of  the  term,  is  bound  to  make  the  best  use  of  his  time 
and  seek  out  some  new  employment.^  The  first  is  the  remedy 
usually  adopted ;  and  here  the  servant  can  recover  wages  for  the 
whole  term,  less  what  he  had  an  opportunity  to  make  by  like 
service  after  his  dismissal,^  and  it  is  damages  rather  than  strict 
wages  that  he  recovers.  To  sustain  this  action,  the  servant  must 
have  been  ready  and  willing  to  serve ;  but  he  need  not  offer  to 
do  so.  The  amount  of  damages  which  he  should  recover  must 
depend  upon  the  nature  of  the  contract  and  the  wages  agreed 
upon ;  the  jury  may  exercise  a  large  discretion ;  and.  where  no 
specific  wages  have  been  agreed  upon,  the  measure  is  fixed  by 
considering  what  is  the  usual  rate  of  wages  for  the  employment 
contracted  for,  and  what  time  would  be  reasonably  lost  before 
another  situation  could  be  obtained.^  The  second  form  of  action 
treats  the  contract  of  service  and  hiring  as  rescinded ;  and  the 

^  Oandall    v.    Pontignj,    1    Stark.  162.     In  case  of   anwarrantable  dis- 

157;  Collins  v.  Price,  5  Bing,  132;  2  charge,  the  serrant's  damages  are  fw-tma 

Smith,  Lead.  Cas.  17,  n.  to  Cutter  v.  facie  the  amoont  of  wages  for  the  fuU 

FoweU;  James  v.  Allen  Co.,  44  Ohio  term.     De   Leon    v.  Echeyerria,    45 

St.  226.  N.  T.  Super.  610;  126  Penn.  St.  171. 

^  Smith,  Mast.  &  Sery.  94,  n.,  and  But  if  employed  meantime  in  a  new 

cases  cited ;  Fewings  u.  Tisdal,  1  Exch.  place,  this  reduces  the  damages,  so  far 

295;  Beckham  v.  Drake,  2  Ho.  Lords  as  maj  he  reasonable.  Anslej  v.  Jordan, 

Cas.    606 ;    Sherman    v.    Champlain  61  Ga.  482.    See  further,  as  to  proof, 

Trans.  Co.,  31  Yt.  162;    Goodman  v,  Howard  v.  Chamberlin,  64  Ga.  684; 

Pocock,    15    Q.  B.    576;     Chamberlin  Bast  v.  Byrne,  51  Wis.  531 ;  Richard- 

V.  Morgan,  68  Penn.  St.  168;  Perry  v.  son  v.  McGoldrick,  43  Mich.  476.     As 

Simpson,  &c.  Co.,  37  Conn.  520 ;    How-  the    servant  is  prima  facie    entitled 

ard  17.  Daly,  61  N.  T.  362 ;  Bennett  i;.  to  compensation  for  the  entire  term 

Morton,  46  Minn.  113.  when    discharged    without     sufficient 

'  Especially  if  he  waits  till  the  fuU  cause,  the  burden  of  proof  is  on  the 

time  expires.    Gardenhire  v.  Smith,  39  defendant  master,  to  show  that  by  re*- 

Ark.  280.    See  rule  as  stated  in  68  Ga.  sonable  efforts  the  plaintiff  might  hare 

169,  where  one  was  allowed  to  sue  at  obtained  similar  employment  elsewhere, 

the  end  of   each  month  of   the  nnex-  Emery  v.  Steckel,  126  Penn.  Sc  171. 

pired  term.  Like   service  is  the  standard  in  eati- 

*  See   Beckham    v.  Drake,  2    Ho.  mating  opportunities,  for  such  servant 

Lords  Cas.  606;  Fewings  v.  Tisdal,  1  is  not  bound    to  accept   employment 

Exch.  295 ;  Smith  v.  Thompson,  8  C.  B.  substantially  different  or  inferior  in  re- 

44;   Given  v.  Charron,  15  Md.  502;  duction   of   damages.      Hinchliffe    «. 

Nations  o.  Cudd,  22  Tex.  550;   Sher-  Koontz,  121  Ind.  422. 
man  v.  Champlain  Trans.  Co.,  31  Vt. 
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ground  on  which  the  servant  sues  is  one  applicable  to  contracts 
in  general ;  namely,  that  when  one  party  to  a  contract  has  abso- 
lutely refused  to  perform  something  essential  on  his  side  of  the 
contract,  the  other  party  is  at  liberty  to  terminate  it,  smd  sue  for 
services  rendered  under  a  qiiantum  meruit}  Where  this  remedy 
is  elected  the  servant  can  only  recover  wages  for  the  period  dur- 
ing which  he  actually  served,^  or  a  reasonable  compensation  for 
such  period  if  no  wages  were  fixed.  But  while  the  servant  may 
elect  either  of  the  two  remedies,  he  cannot  pursue  them  together ; 
and  if  he  sues  on  both  counts  in  his  action  he  must  take  the 
verdict  upon  one  only.^ 

§  473.  The  Same  Subject ;  Rules  for  Payment  of  Wages ;  Off- 
sets ;  Preference ;  Apportionment,  &o.  —  Wages  are  due  in  gen- 
eral for  work  performed;  and  although  the  amount  of  wages 
was  left  to  the  master,  a  reasonable  remuneration  must  be  given.^ 
Unless  the  servant  was  absolutely  worthless,  he  should  have  at 
least  what  his  services  were  worth,  even  though  negligent  and 

^  2  Smith,  Lead.  Cas.  17,  n.  to  Cat-  employment,  he  cannot  defeat  his  right 
ter  17.  Powell,  and  authorities  cited ;  of  action.  Wili^inson  v.  Black,  80  Ala. 
Smith,  Mast.  &  Serr.  99.  See  Good-  329 ;  7  Col.  562. 
man  v.  Focock,  15  Q.  B.  576.  A  contract  to  serve  a  year  on  a 
^  Fewings  v.  Tisdal,  1  Exch.  295 ;  monthly  salary  does  not  oblige  the  em- 
Weed  i;.  Bnrt,  78  N.  Y.  191 ;  Boyle  ».  ployee  to  prove  performance  for  a 
Farker,  46  Vt.  343.  For  services  ren-  year  or  prevention  from  performance, 
dered  under  a  special  contract  which  as  a  condition  precedent  to  recovering 
has  been  wrongfully  terminated,  or  its  anything.  Matthews  v.  Jenkins,  80 
full  performance  prevented  by  the  mas-  Va.  463.  Nor  does  refusal  to  continue 
ter's  fault,  the  servant  may  recover  as  employment  at  reduced  wages  preju- 
upon  an  implied  quantum  meruit.  Ral-  dice  the  discharged  servant's  suit.  77 
ston  V.  Kohl,  30  Ohio  St.  92;  Dobbins  Ala.  387. 

r.  Higgins,  78  111.  440;  Barr  v.  Van         ^  Goodman    v.    Focock,    15   Q.    B. 

Duyn,  45  Iowa,  228.    But  cf.  Frovost  576  ;  Colbum  v.  Wood  worth,  31  Barb., 

o.  Carlin,  28  La.  Ann.  595.    The  father  381. 

may  be  entitled  to  sue  where  putting  ^  Bryant  v.  Flight,  5  M.  &.  W.  114 ; 
his  young  son  to  work.  Harris  v.  Feacock  v.  Feacock,  2  Camp.  45 ;  Law- 
Separks,  71  N.  C.  372;  supra,  Fart  III.  son  v.  Ferry,  Wright,  242.  But  see 
c  3.  Presumptions  that  wages  are  due  Taylor  v.  Brewer,  1  M.  &  S.  290.  See 
are  not  favored  where  a  long  time  Goodman  v.  Focock,  15  Q.  B.  576; 
elapses  after  the  relation  has  termi-  Costigan  v.  Mohawk  R.  R.  Co.,  2 
nated  before  any  demand  is  made.  99  Denio,  609.  The  amount  fixed  by  the 
Fenn.  St.  552.  master,  where  it  is  left  to  him,  is  con- 
Where  a  servant  is  unjustly  dis-  elusive  in  the  absence  of  fraud  or  bad 
charged,  while  the  master  may  reduce  faith.  Butler  v.  Winona  MiU  Co.,  28 
the  damage  by  showing  that  the  ser-  Minn.  205. 
vant  obtained,  or  could  obtain  other 
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unskilful^  The  rule  is,  that  a  servant  discharged  for  good 
reason  is  entitled  to  wages  up  to  the  time  of  discharge,  subject 
to  rules  of  apportionment  to  be  presently  considered,  and  the 
special  terms  of  a  contract;  and  to  no  more.  But  the  mere 
existence  of  a  valid  contract  of  hiring  and  service  does  not 
necessarily  imply  a  contract  to  pay  wages ;  for  board,  lodging, 
clothes,  or  the  opportunity  of  learning  business,  might  be  a  suffi- 
cient compensation ;  particularly  in  case  of  the  youug.^  So  any 
employer  has  a  right  to  judge  for  himself  how  he  will  carry  on 
his  own  business ;  and  workmen,  having  knowledge  of  the  cir- 
cumstances, must  judge  for  themselves  whether  they  will  enter 
his  service.' 

The  master  is  not  bound  to  pay  increased  wages  for  voluntary 
increased  labor,  unless  he  has  conti^ted  to  do  so.^  Special 
terms  must  be  respected,  and  one  who  has  received  for  his  ser- 
vices aU  that  was  bona  fide  agreed  upon,  can  recover  no  more, 
although  the  services  may  have  been  worth  more.*  Nor  is  there 
any  new  implied  contract  to  pay  wages  on  simple  and  lawful 
dissolution  of  a  special  contract.®  The  action  for  wages  should, 
of  course,  be  brought,  not  against  a  third  party,  but  against  the 
person  by  or  for  whom  the  plaintiff  was  hired ;  and  to  ascertain 
this  is  not  always  easy.^ 

The  master  cannot  set  off,  against  the  servant's  claim  for 
wages,  money  paid  by  him  to  his  own  medical  attendant,  unless 
the  servant  so  stipulated.^  Nor  a  gratuity  or  present  to  the 
servant  outside  the  contract  of  employment*    Nor,  in  an  action 

^  McCormick  v.  Ketchnm,  48  Wis.         >  Lambam  v,  Craden,  8  Man.  &  Gr. 

643.  S53. 

s  Smith,  Mast.  &  Sery.  100,  n. ;  Rex         '  See  Smith,  Mast.  &  Serv.  104,  105, 

V.  Shinfield,  14  East,  541;   Davies   v.  and  cases  cited;   Terry  v.  Bailej,  12 

Davies,  9  Car.  &  P.  87  ;  Maltby  v.  liar-  Kan.  539 ;  Compton  v.  Payne,  69  ID. 

wood,  12  Barb.  473 ;  Meredith  u.  Craw-  354.    Where  a  servant  continues  in  his 

ford,  34  Ind.  399  ;  Ansley  v.  Jordan,  61  master's  employment  many  years,  an 

6a.  482.  account  being  kept  up  without  full  set- 

^  Hayden  v,  Smithrille,  &c.  Co.,  29  tlement,  the  statute  of  limitations  is  not 

Conn.  548.  construed  to  apply.    Smith  v.  Yelie,  60 

^  Bell    17.    Drummond,   Peake,   45.  N.  Y.  106. 
Working  voluntarily  during  unseason-         ^  Sellen  v.  Norman,  4  Car.  &  P.  80. 
able  hours  affords  no  legal  right  to  ex-         *  Neal  v,  Gilmore,  79  Penn.  St.  421. 

tra  compensation  beyond  that  agreed  Perquisites  may  have  entered  into  the 

upon.    56  Wis.  671.  contract  of  hiring  by  way  of  lessening 

*  Bradbury  v.  Helms,  92  Bl.  35.  the  wages.    Bennett  v.  Stacy,  48  Vties. 
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for  an  infant's  wages,  money  advanced  for  articles  not  necessa- 
ries ;  or  coach  fare  for  her  mother.^  Nor,  as  it  is  held,  can  he 
set  off,  against  wages,  a  claim  for  articles  lost  or  broken  by  care- 
lessness ;  he  should  sue  in  a  cross-action.^  But,  in  an  action 
of  recompense  for  services,  the  employer  may  show,  by  way  of 
recoupment  of  damages,  loss  sustained  through  the  breach  of  the 
person  employed,  ^  and  in  modern  practice  this  right  to  recoup 
damages  is  liberally  applied. 

Modem  bankruptcy  acts  frequently  provide  that  servants  or 
clerks  shall  be  preferred  to  general  creditors  in  the  distribution 
of  assets.^    It  would  appear  that  the  bankruptcy  of  the  master 
does  not,  per  se,  dissolve  a  contract  of  hiring ;  yet  the  assignees . 
cannot  let  out  personal  services  for  him.^ 

§  473  CL  Effect  of  Death  upon  the  Relation ;  Apportionment,  &o. 
The  death  of  the  master  discharges  his  servant ;  and,  according 
to  the  strict  rule  of  law,  it  would  appear  that  where  the  contract 
is  entire  for  a  yearns  service,  and  neither  custom  nor  statute 
intervenes,  the  death  of  the  master  in  the  middle  of  the  year 
utterly  deprives  the  servant  of  compensation  for  the  broken 
period.^  A  contract  of  apprenticeship,  in  so  far  as  it  was  a  per- 
sonal contract,  is  also  terminated  by  the  master's  deathj  Here 
act  of  God  intervenes,  and  whether  the  death  be  that  of  master 
or  servant,  the  rule  in  all  contracts  where  the  service  may  be 
deemed  purely  personal,  as  it  is  in  household  employment,  should 
be  that  the  contract  relationship  is  dissolved,  leaving  the  survivor 
free  to  engage  or  serve  elsewhere.®    But  the  rule  of  apportion- 


>  Hedgely  v.  Holt,  4  Car.  &  P.  104.  States  bankruptcy  act,  March  2,  1867, 

•  Le  Loir  v.  Bristow,  4  Camp.  134.  §  27  («mce  repealed). 

It  ig  no  bar  to  the  servant's  suit  that         '  See  Thomas  v.  Williams,  1  Ad. 

he  failed  to  account  for  small  sums  of  &  El.  685  ;  Williams  v.  Chambers,  10 

money  that  came  to  his  hands ;  there  Q.  B.  337. 

being  doubt  of  his  criminality.    Turner         *  1  Wms.  Ex'rs,  644 ;  Smith  Mast.  & 

V.  Kouwenhoven,  100  N.  Y.  115.  Serv.  111.    But  see  Jackson  v.  Bridge, 

>  Still  V,  Hall,  20  Wend.  51 ;  Pixler  12  Mod.  650. 

r.  Nichols,  8  Iowa,  106 ;  Hunter  v.  Lit-         ?  Bac.  Abr.  tit.  Master  and  Servant, 

terer,  1  Baxt.  168 ;  Blodgett  v.  Berlin  (G).    But  statutes  are  not  always  to 

Mills,  52  X.  H.  215 ;  English  v.  Wilson,  this  effect.    Phcebe  v.  Jay,  1  Bre.  268. 
84  Ala.  201.     See,  as  to  an  infant,         "  See  Lacy  v.  Qetman,  119  N.  T. 

Meeker  v.  Hurd,  31  Vt.  639.    And  see  109.    Skilled  or  unskilled  labor  must 

Stoddard  v.  Treadwell,  26  Cal.  294.  follow  this  rule. 

*  See  12  &  13  Vict.  c.  106 ;  United 
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ment  is  now  so  much  favored  that  it  is  apprehended  to  he 
unlikely  that  a  construction  so  inequitable  would  in  this  day  be 
permitted  to  apply  to  contracts  which  left  the  intention  of  the 
parties  in  doubt  on  this  point*  And  custom  is  applicable,  in  the 
case  of  domestic  servants  at  least,  so  as  to  give  them  wages  for 
the  whole  time  served,  though. they  do  not  continue  in  service 
for  a  year.^  The  executors  or  administrators  of  the  master  are 
the  persons  to  whom  a  servant  must  look  for  such  arrears ;  not 
an  intermeddler  with  the  estate,  nor  kindred.'  In  some  States 
wages  of  domestic  servants  and  laborers  are  made  preferred 
debts ;  independently  of  statute,  it  is  not  probable  that  they  are 
so  entitled.^  Legacies,  if  actually  bequeathed  to  servants,  are 
sometimes  held  to  extinguish  all  claim  against  the  master's 
estate  for  wages.*  When  therefore  a  servant  keeps  on  in  the 
same  family  after  the  master^s  or  hirer's  death,  it  can  only  safely 
be  by  some  new  contract  of  service  with  the  widow  or  some 
other  responsible  head  or  representative  of  the  household,  for 
though  the  original  contract  were  for  a  longer  time,  the  contract 
when  purely  personal  is  ended. 

On  legal  principle,  moreover,  when  a  servant  dies  in  the  midst 
of  the  term  of  his  engagement,  his  representatives  can,  it  seems, 
claim  nothing ;  but  here  again  might  custom  apply  the  rule  of 
apportionment,^  as  local  codes  sometimes  do.^  And  on  the  other 
hand  the  relation  of  service  being  a  personal  one,  the  master  has, 
on  the  servant's  death,  no  legal  indemnity  not  specially  stipu- 
lated, though  engaging  for  a  definite  time.  As  for  apportioning 
wages,  where  the  servant  leaves  wrongfully,  or  is  dismissed  by  his 
master  for  rightful  cause,  the  periodical  pay-day  not  having  come 

I  Cutter  V.  Powell,  6  T.  R  320 ;  Nimmo  v.  Walker,  14  La.  Ann.  581 ; 

Smith,  Mast.  &  Serv.  112.  Sword  v.  Keith,  31  Mich.  247;  Shake- 

^2  Wms.   Ex'rs,  822,  n.,  3d  ed. ;  speare  v.  Markham,  17  N.  T.  Sapr.311, 

Welchman  v.  Sturgis,  13  Q.  B.  522.  322.    Or  for  breach  of  the  agreement. 

>  2  Wms.  Ex'rs,  lb.    But  see  2  Bl.  Lee  v.  Carter,  52  Ind.  342.    And  see 

Com.  511.  supra.  Part  IIL  c  5.    SemhU,  in  case 

*  See  Booth  v.  Dean,  1  Mjl.  &  E.  of  an  unqualified  legacy  to  a  servant, 

560 ;  Smith,  Mast  &  Serv.  343  et  seq.  the  presumption  is  that  wages  to  the 

But  when  work   is   rendered  in  con-  master's  death  are  due  also, 
sideration  of  a  future  legacy,  and  the         *  Smith,  Mast.  &  Serr.  115;  Cutter 

legacy  is  not  left,  the  servant  may  sue  v,  Powell,  6  T.  R.  320. 
the  estate  on  a  quantum  mendt.    See        *  Diyer  v.  Lewis,  57  Ala.  551. 
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round  and  the  contract  being  an  entire  one,  he  can  claim  nothing 
fro  ratcL}  Yet,  with  regard  to  the  common  case  of  a  hired  ser- 
vant, though  the  hiring  be  in  a  general  way,  the  understanding 
is  common,  or  perhaps  the  custom,  that  the  servant  shall  be 
entitled  to  his  wages  for  the  time  he  serves.^  Unless  some  such 
rule  could  be  enforced,  the  stronger  party  would  be  constantly 
tempted  to  make  dismissal  a  pretext  for  refusing  to  pay  to  the 
weaker  the  little  pittance  which  was  justly  due.  And,  again, 
there  are  circumstances  from  which  a  waiver  of  strict  forfeiture  of 
the  servant's  accrued  wages  will  be  presumed,  even  though  the 
service  was  terminated  by  reason  of  the  servant's  misconduct.^ 

§  474.  The  Same  Subject ;  Change  of  Contract ;  Ezcuae  by 
Act  of  God ;  Justifiable  Termination,  &o.  —  The  original  con- 
tract of  hiring  may  be  changed  without  any  very  formal  contract 
of  the  parties ;  this  change  being  inferred  from  the  facts,  and 
the  master's  liability  for  wages  fixed  accordingly.  Thus,  one 
engaged  to  work  on  half  time  and  receive  half  wages  may 
become  actually  employed  on  full  time,  and  so  may  gain  the 
right  to  recover  full  wagea*  Hence,  too,  wages  may  be  in- 
creased or  diminished,  upon  a  new  understanding,  while  the 
service  goes  on ;  or  one  who  comes  into  a  family  on  the  footing 
of  a  member  without  pay  at  all  may  subsequently  become 
entitled  to  wages.^    And  a  change  of  employers  having  occurred 


^  2  Smitli,  Lead.  Cas.  17,  n.toChitter  week,  or  month,  become  dne  at  the 
V.  Powell;  Spain  v,  Aroott,  2  Stark,  dose  of  each  day,  week,  or  month, 
236 ;  Turner  v.  Robinson,  6  Car.  &  P.  where  there  is  no  contrary  nnderstand- 
15;  Ridgway  r.  Hnngerford  Market  ing.  De  Lappe  v.  Sullivan,  7  Col.  182. 
Co.,  3  Ad.  &  El.  171 ;  Lane  v.  Phillipe,  6  As  to  one's  right  to  an  '*  expert's  **  sal- 
Jones  (Law),  455 ;  Whitley  v.  Murray,  aiy,  see  63  Wis.  132. 
34  Ala.  155;  Marsh  v.  Rulesson,  1  ^  Edrington  t7.  Leach,  34  Tex.  285. 
Wend.  514;  Beach  v.  Mnllin,  5  Vroom,  ^  Generally,  where  one  is  hired  for 
343;  29  Minn.  146,  470.  a  fixed  compensation  for  a  specified 

^  See  remarks  in  Cutter  v.  PoweU,  time  and  continues  afterwards  to  serve, 

gupra;  Smith,  Mast.  &Sery.  116.    And  the  presumption  is  that  compensation 

see  Kessee  r.  Mayfield,  14  La.  Ann.  90;  shaU  continue  at  the  same  rate.    But 

Gates   V,  Davenport,    29    Barb.    160;  the  actual  agreement  of  service  con- 

Massey  v.  Taylor,  5  Cold  447 ;  Costi-  trols  such  questions.    Smith  v.  Velie, 

gan  V.  Mohawk  R.  R.  Co.,  2  Denio,  60   N.   Y.    106.    Notification    by   the 

609 ;  Byerlee  v.  Mendel,  39  Iowa,  382.  master  that  he  will  hereafter  pay  dif- 

"  Patnote    v.  Sanders.  41   Yt.  66 ;  ferently  may  establish  a  new  contract, 

Prentiss  v.  Ledyard,  28  Wis.  131.   The  if  the  servant  goes  on  with  his  work, 

wages  of  one  employed  by  the  day,  Spicer  v.  Earl,  41  Mich.  191.     Some- 
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by  reason  of  death,  casualty,  or  some  change  of  business,  the 
new  employers  may  render  themselves  liable  for  the  new  wages 
of  the  person  employed;  while,  on  the  other  hand,  the  original 
employer  continues  liable  to  the  person  employed,  if  the  latter 
receives  neither  actual  nor  constructive  notice  that  the  change 
has  occurred.^ 

Where  the  performance  of  a  condition  is  prevented  by  the  act 
of  God,  it  is  excused.^  And  where  one  performs  services  under 
a  contract,  and  is,  before  the  expiration  of  the  full  period,  dis- 
abled by  sickness  or  inevitable  accident  from  completing  his 
contract,  he  is  entitled  to  recover  as  upon  a  qtumtum  meruit  for 
the  period  of  such  disability.^  Yet  it  seems  that  where  illness 
or  other  cause  renders  one  permanently  incompetent  to  perform 
his  contract,  this  is  a  sufficient  cause  of  dismissal,  if  the  em- 
ployer choose  so  to  regard  it^  And  if  one  engages  in  service, 
concealing  a  disability  which  must  have  interfered  with  due 
performance,  he  may  be  made  to  bear  the  iU  consequences.^ 

Where  the  agreement  provides  that  either  party  may  termi- 
nate it  at  any  time,  the  servant  may  quit  at  any  time  on  his 
own  motion,  and  recover  on  the  contract  for  services  rendered.^ 
But  if  the  servant  agrees  to  work  for  a  given  time,  with  the 
privilege  of  leaving  if  dissatisfied,  he  cannot  recover  if  he  leaves 
without  alleging  dissatisfaction,  but  merely  to  attend  to  other 
business.^  If  employed  for  a  fixed  period  and  discharged  with- 
out cause,  the  servant  should  be  compensated  for  the  full  unex- 
pired term,  under  the  reservations  already  noted.® 

times  a  contract  of   emp/oyment   re-         »  Wolfe  v.  Howes,  29  N.  Y.  197; 

quires  the  servant  to  give  two  weeks'  Cnckson  v.  Stones,  1   £L  &  El.  S4S ; 

or  other  stated  notice  of  his  desire  to  Fenton  v.  Clark,  11  Vt.  557;  Soaver  v. 

qnit  or  else  forfeit  wages.     IS  R.  I.  Morse,  20  Vt.  620. 

303.     Bnt  if  the  master  notifies  the         *  See  Harmer  o.  Cornelius,  5  C.  R 

servant   that    he  shall  next   day  cnt  k.  s.  236;  Cnckson  v.  Stones,  supra; 

down  his  wages,  whereupon  the  servant  Seaver  v.  Morse,  supra ;  36  La.  Ann. 

leaves  at  once,  sach  a  contract  of  two  201. 

weeks'  notice  does  not  avail  the  master.         >  Jennings  v.  Lyons,  39  Wis.  553. 

54  Conn.  64.  As  where  one's  wife  engaged  to  work 

^  Perry  w.  Simpson,  Ac.  Ca,  37  Conn,  for  a  year  while  pregnant.    Ih, 
408.  «  Evans  p.  Bennett,  7  Wi&  404. 

«  Cruise,   Dig.   Condition,    41,    43.         ▼  Monell  v.  Bums,  4  Denio,  121. 
§  473  a  applies  this  in  case  of  death         ^  ChUes  v.  Nail  Mill  Co.,  68  ID. 

of  master  or  servant.  123. 
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§  475.  The  Same  Babjeot ;  TemUnatloii  by  Mntaal  Conaent ; 
Special  Conditioiia^  &o.  —  If  the  contract,  though  for  a  certain 
period,  be  terminated  by  mutual  consent,  recovery  may  be  had 
on  a  qiuintum  meru/U  for  the  services  actually  performed,  though 
for  nothing  more,  unless  expressly  agreed  to.^  And  work 
accepted  by  the  employer,  though  not  done  according  to  the 
terms  of  the  contract,  must  be  paid  for  at  its  fair  value,  not 
exceeding  the  stipulated  price.^  So  a  person  employed  on  a 
particular  service  by  the  month  or  year,  may  have  a  right  to 
compensation  for  services  rendered  on  request,  out  of  the  range 
of  such  employment,  even  without  express  contract  as  to  the 
terms  of  payment^  Conditions  precedent,  such  as  submission 
of  work  to  inspectors,  performance  according  to  the  estimate  of 
third  parties,  special  stipulations  and  the  like,  may  enter  into 
such  contracts."^  But  all  such  stipulations  call  for  rational 
interpretation;  and  even  if  the  master  reserves  the  right  to 
discharge  or  disapprove  work  at  discretion,  a  captious  exercise 
of  this  right  is  not  allowable  * 

Where  the  agreement  was  that  the  value  of  labor  and  services 
should  be  applied  in  payment  of  laud  for  the  purchase  of  which 
no  written  contract  had  been  made  out,  it  was  held  that  an 
action  for  the  value  of  the  labor  and  services  would  not  lie.® 
But  if  I  sell  land  to  another,  to  be  paid  for  in  work  which  he 
presently  performs,  and  I  then  refuse  to  convey,  he  may  recover 
pay  for  his  work.^  So  it  was  held,  where  the  defendant  had 
contracted  to  sell  the  plaintiff  a  house,  which  the  plaintiff,  with 
the  defendant's  knowledge  and  without  objection  from  him,  put 
in  repair,  besides  performing  labor  in  part-payment ;  and  where 

1  Given  ».  Charron,  15  Md.  502;  *  Sloan  f».  Hayden,  110  Maas.  141 ; 
Patnote  ».  Sanders,  41  Vt.  66.  As  Miller  v.  Cuddy,  43  Mich.  273 ;  Alex- 
where  an  employer  acts  and  speaks  so  ander  v.  Americns,  61  Ga.  36.  Foi^ 
as  to  warrant  the  servant  in  supposing  feitnre  of  wages  in  such  contracts  is 
he  has  his  consent  to  leave.  Boyle  v.  not  to  be  favored ;  but  such  conditions 
Parker,  46  Yt.  343.  plainly  expressed  (as  for  instance,  un- 

2  English  V,  Wilson,  34  Ala.  201 ;  less  the  servant  gives  notice)  are  up. 
Dermott  r.  Jones,  23  How.  (U.  S.)  held.  Walsh  v.  Walley,  L.  R.  9  Q.  B. 
220.  367 ;  Preston  v.  American  Linen  Co. 

*  Cincinnati,  &c.  R.  R.  Co.  v.  Clark-    119  Mass.  400. 

■on,  7  Ind,  595.  •  Congdon  v.  Perry,  13  Gray,  3. 

*  See  Baason  v.  Baehr.  7  Wis.  516 ;         '  Leach  v.  Rogers,  28  Ga.  247. 
Batler  v.  Tacker,  24  Wend.  447. 
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afterwards  he  was  prevented  from  completing  his  contract  by 
the  fault  of  the  defendant,  recovery  was  allowed  for  both  the 
labor  performed  and  the  value  of  the  improvements.^ 

§  476.  Masters  RepresentatioiiB  am  to  Servant's  Character; 
Ouaranty  as  to  Charaoter,  &o.  —  Mr.  Starkie  observes  that  the 
giving  a  character  of  a  servant  is  one  of  the  most  ordinary  com- 
munications which  a  member  of  society  is  called  on  to  make, 
but  is  a  duty  of  great  importance  to  the  interests  of  the  public ; 
that  in  respect  of  that  duty  a  party  offends  grievously  against 
the  interests  of  the  community  in  giving  a  good  character  where 
it  is  not  deserved,  or  against  justice  and  humanity  in  either 
injuriously  refusing  to  give  a  character,  or  in  designedly  mis- 
representing one  to  the  detriment  of  the  individiiaL^  But  in 
the  absence  of  any  specific  agreement  to  that  effect  there  is  no 
legal  obligation  binding  a  person,  who  has  retained  another  as 
a  servant,  to  give  that  person  any  character  at  all  on  dismissal ; 
and  no  action  will  lie  against  him  for  refusing  to  do  so.^  And 
the  decisions  on  this  subject  fuUy  establish  the  principle  that 
representations  of  a  servant's  character,  oral  or  written,  are  on 
the  footing  of  privileged  communications;  and  that  wilful 
misrepresentation  must  appear  on  the  master^s  part  to  render 
him  liable ;  not  merely  wrong  and  unfair  statements  made  in 
good  faith  and  without  malicious  intent.* 

But  a  guaranty  for  the  honesty  of  a  servant  is  sometimes 
given  for  the  master's  protection;  just  as  an  official  will  furnish 
his  bondsmen,  or  as  some  companies  guarantee  the  fidelity  of 
clerks  and  trustees.  In  such  cases,  since  the  rights  of  a  guarantor 
are  carefully  watched,  the  master  must  on  his  part  exercise  due 
caution.  Thus,  on  a  continuing  guaranty  for  the  honesty  of  a 
servant,  if  the  master  discovers  that  the  servant  has  been  guilty 
of  dishonestv  in  the  course  of  the  service,  and  instead  of  dis- 
missing  the  servant  he  chooses  to  continue  him  in  his  employ, 


1  Wright  V,  HaskeU,  45  Me.  489.  son  v.  Scarlett,  1   B.  &  Aid.  240 ;  2 

s  1  Starkie,  Slander,  293.  Starkie,  Slander,  58.    And  see,  as  to 

'  Smith,  Mast.  &  Serv.  222 ;  Carrol  compelliDg  inspection  of  letter  written 

V,  Bird,  3  Esp.  201.  concerning  a  discharged  aerrant,  Hill 

«  Smith,  223-250,  and  cases  cited;  v.  CampbeU,  L.  R.  10  C.  P.  222. 

Fountain  v.  Boodle,  3  Q.  B.  12 ;  Hodg- 
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without  the  knowledge  and  consent  of  the  surety,  express  or 
implied,  he  cannot  afterwards  have  recourse  to  the  surety  to 
make  good  any  loss  which  may  arise  from  the  dishonesty  of  the 
servant  during  the  subsequent  service.^ 

§  477.  ObligatioiiB  resting  spedaUy  upon  the  Servant ;  Per- 
formance of  hia  Bngagement  —  Now,  as  to  the  servant.  Of  the 
mutual  liabilities  of  master  and  servant,  some  are  to  be  dis- 
cussed with  moi*e  especial  reference  to  the  latter  than  the  for- 
mer. Thus  the  servant,  once  engaged  by  a  valid  contract  to 
enter  his  employer's  service,  cannot  refuse  or  neglect  to  enter 
without  becoming  liable  in  damages ;  though  whether  the  mas- 
ter may  care  to  pursue  his  remedy  is  another  matter.^  The 
same  may  be  said  of  one  who  without  sufficient  cause  leaves 
his  employment  before  the  legal  termination  of  the  period 
agreed  upon.^  That  the  service  is  unpleasant  or  the  labor 
severe  would  not  alone  justify  his  departure.*  But  if  the  mas- 
ter's unprovoked  assault  causes  the  servant  to  fear  injury,  the 
latter  may  properly  leave.* 

While  performing  service  under  his  contract  the  servant  is 
bound  to  regard  the  interests  of  his  master.  He  cannot,  it 
would  appear,  solicit  his  master's  customers  into  his  own  busi- 
ness, so  long  as  his  engagement  lasts,  without  rendering  himself 
liable  to  action  ;  but  it  is  held  that  he  can  do  so  when  the  ser- 
vice is  at  an  end,  and  he  sets  up  for  himself.®    He  must  account 

^  FhiUips  V.  Foxall,  L.  R.  7  Q.  B.  placed  without  irreparable  damage,  in- 

666.    As  to  the  master's  liabilities  for  jnDction  is  sometimes  granted  to  compel, 

the  servant's  injuries,  see  infra,  c.  4.  where  such  person  has  no  good  excuse 

3  See  Richards  v.  Hajward,  2  Man.  to  offer  for  non-fulfilment  of  the  con- 

&  Gr.  574 ;   Smith,  Mast.  &  Serv.  64.  tract.    Rogers  Man.  Co.  v.  Rogers,  58 

In  cases  of  hiring  analogous  to  domestic  Conn.  356 ;  57  Hun,  587. 

serrice  injunction  has  sometimes  been  *  Bird  v.  Randall,  3    Burr.   1345; 

considered.    Such  process  would  not  be  Lees  v.  Whitcomb,  5  Bing.  34. 

favored  to  compel  a  reluctant   cook,  *  Angle  v.  Hanna,  22  lU.  429. 

butler,  or  housemaid,  to  keep  an  en-  *  Bishop  v.  Ranney,  59  Vt.  316. 

gagement  to  serve ;  nor  in  any  case,  ^  Nichol  v.  Martyn,  2  £sp.  732.    Yet 

perhaps,  where  it  is  not  very  difficult  to  we  presume  that  this  action  would  lie, 

engage  some  one  else  for  the  vacancy,  if  the  servant  had  availed  himself,  to 

See  also  §  471.    Remedies  at  common  his  master's  injury  and  his  own  profit, 

law  for  damages  should  indemnify  more  of   certain    peculiar  facilities  derived 

appropriately.    But  in  the  case  of  some  under   the   contract   of    employment, 

reluctant  artist,  singer,  or  other  person  though  he  waited  tiU  the  engagement 

engaged  of    extraordinary  fame  and  ended  before  making  use  of  them.    See 

skill,  who  could  not  be  released  or  re-  Adams  Express  Co.  v.  Trego,  35  Md.  47. 
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to  bis  employer,  like  all  other  agents,  for  money  or  other  goods 
received  in  the  line  of  duty,  and,  except  in  certain  cases,  cannot 
set  up  the  right  of  a  third  party  in  opposition  to  the  employer's 
interests.^  He  should  devote  his  time  and  enei^  to  his  master's 
interests  as  those  ordinarily  diligent  in  his  pursuit  are  wont  to 
do  under  the  circumstance&  The  maxim  that  one  cannot  serve 
two  masters  has  especial  force  when  applied  to  domestic  service.^ 
§  478.  Servant  B  Aocountability  to  his  Ikffaster ;  NegUsenoe, 
UnakilfiilneM,  &o.  —  So  is  the  servant  liable  for  gross  negligence 
in  the  care  of  his  master's  property  intrusted  to  him,  and,  as  it 
would  appear,  for  want  of  ordinary  care  and  diligence ;  though 
not  for  ordinary  accidents  where  no  culpable  negligence  ap- 
pears.' Servants  are  also  liable  for  feaud  and  misfeasance,  as 
in  cases  of  simple  bailment  generally.  Suits  of  this  sort,  strictly 
applicable  to  domestic  servants,  are  extremely  rare ;  but  there 
are  instances  to  be  found  in  the  old  books.  Thus  it  is  said  that 
if  a  man  deliver  a  horse  to  his  servant  to  go  to  market,  or  a  bag 
of  money  to  carry  to  London,  which  he  neglects  to  do,  the  mas- 
ter may  have  an  action  of  account  or  detinue  against  him>  An 
employee  or  servant  is  liable  in  a  suit  brought  by  his  master  to 
indemnify  the  latter  from  the  consequences  of  his  negligence  or 
misconduct^  And  this,  too,  notwithstanding  the  concurring 
n^ligence  of  another  servant  not  made  a  defendant  with  him.^ 
And  a  person  employed  to  do  work  requiring  skill  or  involving 
unusuid  hazard,  and  undertaking  to  do  it  for  suitable  compensa- 
tion in  a  skilful  or  careful  manner,  is  bound  to  so  do  it ;  and  he 
is  responsible  to  his  employer  for  injury  occasioned  the  latter  by 
the  negligent  manner  in  which  he  performed  the  workJ    There 

^  See  Story,  Agency,  §  SI  7  and  n. ;  Gr.  165 ;  Smith,  Maat.  ft  Serv.  6S.    But 

Pixon  V.  Hamond,  2  B.  ft  Aid.  310 ;  see  Colbnm  v,  Flatmore,  1  Cr.  IL  ft  B. 

Siuith,  Mast,  ft  Serv.  67,  and   cases  73. 

cited ;  Murray  v.  Mann,  2  Exch.  538 ;        «  Znlkee  v.  Wing,  20  Wis.  408. 
Cheesman  V.  ExaU,  6  Exch.  341.  ^  Willard   v.   Pinard,  44   Yt  34; 

*  See  §  4S8.  Holmes  v.  Onion,  2  C.  B.  k.  b.  790 ;  Pix- 

*  Sarage  v.  Waltbew,  11  Mod.  135;  ler  v.  Nichols,  8  Iowa,  106;  English  v. 
1^.  Abr.  tit.  Master  and  Servant  (M),  Wilson,  34  Ala.  201 ;  Parker  v,  Piatt, 
(I) ;  Smith,  Mast,  ft  Serv.  65.  74  BL  430;  Page  ».  Wells,  37  Mich. 

«  Bac.  Abr.  tit.  Master  and  Servant  415.     See  also  Story,  Bailm.  $  432; 

^M).  Schonler,  Bailm.  107.    But  as  to  an 

A  Gveen  v.  New  River  Co.,  4  T.  R.  infant  servant,  see  Meeker  v.  Hard,  31 

589  i  I'ritchard  v.  Hitchcock,  6  Man.  ft  Vt  639. 
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is  no  reason,  apart  from  some  special  contract  to  which  he  is  a 
a  party,  why  the  servant  of  a  common  carrier  should  be  held 
responsible  to  his  master  on  the  footing  of  an  insurer.^ 

§  479.  NUmter  and  Servant  may  defend  one  another.  —  The 
old  writers  say  that  the  servant  may  justify  a  battery  in  the 
necessary  defence  of  his  master ;  and  the  master,  as  the  weight 
of  argument  goes,  may  do  the  same  on  his  servant's  behalf.^ 

§  480.  Servant  a  Competent  'Witneee  for  hia  Master.  —  A 
mere  agent  or  servant  is  a  competent  vritness  for  his  principal 
or  master,  from  public  convenience  or  necessity.^ 


CHAPTER  ni. 

RIGHTS  AND  LIABILITIES   OF  THE   SERVANT  AS  TO  THIRD 

PERSONS. 

§  481.  Servant  not  peraonaUy  Liable  on  Contracts;  ZSzcep- 
tions.  —  As  a  general  rule,  servants  are  not  liable  personally 
on  contracts  entered  into  by  them  on  behalf  of  their  masters. 
Such  a  principle  would  be  inconsistent  with  the  very  relation. 
But,  like  auy  other  agent,  a  servant  may  make  himself  liable, 
provided  he  contract  on  his  own  and  not  his  master's  behalf.* 
Questions  of  this  sort  turn  upon  circumstances ;  as  to  whom, 
for  instance,  the  credit  was  given.  But  if  there  be  a  wrong  or 
omission  of  right  on  the  servant's  part;  if,  for  instance,  he 
transcends  his  powers,  or  acts  without  authority,  like  all  other 
agents  he  becomes  personally  liable  to  the  person  with  whom 


1  De  Reamer  o.  Pacific  Express  Co.,  Erid.  §  416;  1  Phm.  Erid.  10th  ed. 

84  Mo.  520.  507  et  seq. 

3  See  2  Keot,  Com.  261 ;  I  Bl.  Com.  *  Smith,  Mast  &  Senr.  194 ;  Stor^, 

429.  Agency,  §  261 ;  Owen  v,  Gooch,  2  Esp. 

*  Wftinwright  v.  Straw,  15  Vt  215 ;  567 ;  Thomson  v.  Davenport,  9  B.  &  C 

StringfeUow  v.  Manot,  1  Ala.  573 ;  Doe  88. 
V.  Himelick,  4  Blackf.  494;  1  Greenl. 
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he  deals  in  his  master's  name.^  For,  in  respect  to  such  con- 
tract)  he  is  no  servant  at  all,  but  one  rather  who  wilfully  or 
innocently  misrepresents  himself  as  suck 

Instances  of  this  principle  occur  in  every-day  transactions 
of  life.  A  broker  who  puts  his  own  name  to  a  bill  of  ex- 
change^  without  words  to  imply  an  agency,  renders  himself 
pexsonally  liable  to  a  stranger.^  But  the  receipt  of  a  servant 
is  the  receipt  of  his  master,  for  money  rightfully  paid  him  in 
the  course  of  business.^  And  a  sheriff's  deputy  is  not  liable 
to  a  judgment  creditor  for  money  collected  by  him  under  an 
execution  in  the  creditor's  fiavor.^ 

The  reason  of  the  general  rule  of  exemption  is  that  the  prin- 
cipal or  master,  not  the  agent  or  servant,  shall  answer  for  the 
consequence  of  the  latter^s  contract  The  servant  is  directly 
responsible  to  his  master  and  consequently  not  to  strangers.^ 

§  4S2.  Role  of  Servant's  LiabUity  for  hia  Torta  and  Franda. 
—  I>ut>  as  Lord  Kenyon  has  observed,  the  principle  does  not 
apply  to  cases  where  there  is  corruption  in  the  foundation  of 
the  contract,  or  it  is  bottomed  in  oppression  or  immorality.^ 
Whore  money  is  obtained  by  means  of  trespass  or  tort ;  where 
a  serN-ant  misappropriates  a  fund  intrusted  to  him  to  be  paid 
to  others ;  in  these  and  similar  cases  it  has  been  held  that  the 
st^rvant  is  suable  by  thu*d  persons.^  If,  for  instance,  a  debtor 
^tnuls  by  his  own  servant  money  which  he  owes  his  creditor, 
and  the  servant  refuses  to  deliver  it,  and  retains  it,  an  action 
fvvr  the  money  may  be  maintained  by  the  creditor  against  the 
sorvuut  But  it  is  otherwise  if  the  debtor  countermanded  his 
onlora  and  received  the  money  back  from  the  servant.® 

In  cases  of  tort,  the  rule  is  general  that  all  persons  con- 
ooruod  in  the  wrong  are  chargeable  as  principals.    For  a  mis- 

1  Smont  t\  Ilberiy,  10  M.  &  W.  1 ;  of  agency  applicable  to  the  seiraiif  s 

Ihktenon  i\  Qandaseqoi,  15  East,  62;  acts  on  hiB  master's  behalf . 
i,  c.  S  Smith,  Lead.  Cas.  358.  *  See  Shearm.  ft  Redf.  Negligenoeb 

«  Leadbitter  v.  Farrow,  5  M.  ft  S.  ISS;  Smith,  Mast,  ft  Serv.  194  tt  seq. 
a45 1  Jones  v.  Littledale,  6  Ad.  ft  EL         ^  Miller  v.  Aris,  3  Esp.  232 ;  Smith, 

48e.  Mast.  &  Senr.  204. 

*  Bamford  V.  Shnttleworth,  11  Ad.  &         '  Bnller   v.  Harrison,   Cowp.   565; 

KK  9i}6.  Tngman  v.  Hopkins,  4  Man.  &  Gr.  3S9 ; 

«  Culvin  V.  Holbrook,  2  N.  T.  126.  HoweU  v.  Batt,  5  B.  ft  Ad.  504. 
And  see  infra,  §  489,  as  to  the  doctrine        ^  Lewis  v.  Sawyer,  44  Me.  332. 
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feasance,  therefore,  or  positive  wrong,  which  affects  the  person 
or  property  of  another,  the  servant  cannot  shield  himself  by 
the  excuse  that  he  acted  merely  in  obedience  to  his  master's 
orders,  or  for  his  master^s  benefit^  It  is  said  that  in  such  a 
case  he  is  sued,  not  as  a  deputy  or  servant,  but  as  a  wrong- 
doer.^ Such  distinctions  run  through  the  whole  law  of  service 
or  agency  in  its  broadest  relation,  and  are  constantly  discussed 
outside  the  narrow  range  of  domestic  service. 

But  some  distinguish  between  misfeasance  and  nonfeasance, 
or  rather  between  wrongful  acts  and  those  of  mere  carelessness. 
For  mere  negligence  or  nonfeasance  the  servant  is  not  liable  to 
a  stranger.^  Thus,  where  a  banker  is  employed  to  collect  a  note 
which  he  puts  into  the  hands  of  another  banker,  through  whose 
negligence  the  debt  is  lost,  the  Creditor  cannot  sue  the  latter 
banker,  though  he  was  the  one  actually  at  fault.^  This  same 
principle  is  applied  in  Massachusetts,  to  protect  one  servant 
from  the  injurious  consequences  of  his  own  wrongful  acts  to  a 
fellow-servant  whenever  such  acts  amount  to  nothing  more  than 
mere  negligence  or  carelessness.^  So  the  servant  of  a  carrier  is 
not  generally  responsible  for  the  loss  of  a  parcel,  to  the  owner, 
who  should  rather  look  to  the  master.®  And  a  servant  who  has 
driven  a  stray  horse  from  the  highway  into  his  master's  pasture, 
for  the  purpose  of  preventing  it  from  straying  on  cultivated 
land,  does  not  become  liable  for  its  conversion  by  turning  it  into 
the  highway  again  by  direction  of  his  master.^ 

Perhaps  the  true  principle  is  to  refer  all  such  acts  of  the 
servant  to  the  scope  of  his  employment  in  the  particular  service 
of  his  master.  We  shall  presently  examine  the  doctrine  of 
respondeat  superior  with  reference  to  the  master,  under  which 

^  SoDds  v.  Child,  3  Ley.  352 ;  Lane  v.  *  See  Lane  v.  Cotton,  supra,  per 
Cotton,  12  Mod.  488 ;  Perkins  v.  Smith,    Lord  Holt. 

1  Wils.  328 ;  Smith,  Maat.  &  Sery.  213,  ^  Montgomery  Bank  v.  Albany  Bank, 
214 ;  Bichardson  v.  Kimball,  28  Me.  463  ;•  7  N.  Y.  459. 

Bennett  v.  Ives,  30  Conn.  329  ;  Johnson  ^  Albro  v.  Jaqnith,  4  Gray,  99.  And 
V.  Barber,  5  Gilm.  425.  See  Hill  v,  see  Brown  v.  Lent,  20  Yt.  529.  Bnt 
Caverly,  7  N.  H.  215.  see  Phelps  v.  Wait,  30  N.  Y.  78. 

*  See    Lane  v.  Cotton,  sttpra,  per         ^  WiUiams  v.  Cranstonn,  2  Stark.  82. 
Lord   Holt ;    Hoffman   v.  Gordon,   15    See  Smith,  Mast.  &  Serv.  213  et  seq, 
Ohio  St.  211.  7  Wilson  v.  McLanghlin,  107  Mass. 

587. 
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head  it  is  most  commonly  considered.  For  as  a  master  is  more 
likely  to  be  pecuniarily  responsible  than  his  servant,  so  do  those 
-who  would  sue  for  injuries  incline  most  willingly  to  make  the 
master  the  defendant  in  their  suits  to  recover  damages.^  Where 
a  servant  lawfully  takes  a  chattel  with  its  owner's  consent,  as 
for  instance  a  sewing-machine  for  his  master  to  repair  it,  he  is 
not  liable  if  his  master  wrongfully  converts  the  chattel  to  his 
own  use,  unless  it  be  shown  that  he  personally  was  a  party  to 
the  wrongful  act,^  for  a  servant  is  no  agent  in  his  master's 
torts ;  but  had  the  servant  connived  knowingly  at  the  wrong, 
he,  too,  should  have  been  liable  as  a  wrong-doer. 

§  483.  Torts  and  FraudB  of  Public  Offloen.  —  Government  is 
not  liable  for  the  torts  and  frauds  of  its  agents.  Nor  are  public 
officers  in  general  liable  for  the  misdeeds  of  their  subordinates. 
Thus  the  Postmaster-General  cannot  be  sued  for  the  loss  of  let- 
ters in  the  post-office  through  the  fault  of  his  agents.^  ''As  to 
an  action  lying  against  the  party  really  offending/'  Lord  Mans- 
field, however,  observed,  *'  there  can  be  no  doubt  of  it ;  for 
whoever  does  an  act  by  which  another  person  receives  an  injury, 
is  liable  in  an  action  for  the  injury  sustained."  ^  And  in  sev- 
eral instances  have  deputy-postmasters  been  sued  in  damages  for 
their  own  torts.^  So  are  certain  public  officers,  as  sheriffs  and 
others,  acting  in  a  purely  ministerial  capacity,  frequently  held 
to  answer  the  consequences  of  their  misconduct.^  But  great 
latitude  is  to  be  allowed  one's  official  acts  performed  from  a 
sense  of  duty  as  guardian  of  the  public  interests,  and  with  honr 
orable  motive,  even  though  private  individuals  may  incidentally 
suffer  detriment  thereby ;  and  as  to  mere  negligence  of  a  public 
servant,  the  rule  of  all  service  applies,  that  he  responds  only 
to  his  superior,  and  not  to  the  third  person  injured,  who  must 
always  look  to  the  employer.^  • 

^  See  next  chapter.  ^  Cowp.  765.    And  see  Smith,  Mask. 

a  Silver  v,  Martin,  59  N.  H.  580.        »  &  Serv.  219, 

«  Whitfield  V.  Lord  Le  Despencer,         *  See  5  Borr.  2709,  2711,  2715. 
Cowp.  765.    Nor  should  he  be,  since  he         *  Bac  Abr.  tit.  Sheriff, 
is  bat  the  servant  of  government,  —  the         ^  The  pecnliaritj  of  this  Post-Offioe 

common   employer   of   both   superior  bailment   is    considered  in    Schooler, 

and  subordinate  officials.    See  4  Am.  Bailm.  §§  265-272. 
Law  Rev.  1-17.    And   see   Schouler, 
Bailm.  §§  265-272. 
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§  484.  Criminal  Acoountabillty  of  Servant  —  For  his  unlaw- 
ful acts  knowingly  committed  in  his  master's  service  a  servant  is 
generally  criminally  answerable.^  And  a  hired  hand  who  abets 
his  employer  in  a  crime  with  knowledge  of  the  lattei^s  guilty 
intent  is  himself  accountable.' 


CHAPTEE  IV. 

6ENEBAL  RIGHTS  AND  DISABILITIES  OF  THE  MASTER 

§  485.  Leading  DlTlslon  of  this  Chapter.  —  In  this  chapter  we 
shall  discuss,  ^rs^,  the  general  rights,  second,  the  general  liabili- 
ties, of  the  master  as  concerns  third  persons  and  his  servant 

§  486.  Master's  Right  of  Aotlon  for  Injuries  to  Servant  — 
First,  as  to  his  rights.  The  right  of  action  to  the  master  for 
personal  injuries  sustained  by  his  servant  is  recognized  in  sev- 
eral instances.^  This  right  grows  out  of  the  loss  of  service  sus- 
tained by  the  master,  and  the  same  principle  has  been  noticed 
with  reference  to  parents.  A  service  de  facto  is  sufficient  in  all 
such  cases.^  And  it  cannot  be  pleaded  in  defence  that  the  acts 
complained  of  amounted  to  felony,  and  that  the  person  com- 
mitting them  had  not  been  prosecuted  But,  under  a  familiar 
rule,  the  master  cannot  maintain  an  action  for  injuries  which 
cause  the  immediate  death  of  his  servant.^ 

§  487.  Right  of  Action  for  Beduotlon,  Bntioement,  &o.,  of 
Servant  —  Again,  the  action  for  seduction  depends  upon  the 
existence  of  the  relationship  of  master  and  servant;  and  the 

1  State  r.  Walker,  16  Me.  241  •  caaes  cited;   Bac  Abr.  tit.  Master  & 

«  EDglisht;.  State  (Texas),  Am.  Dig.  Servant    (0).     The  relation  of   maB- 

1891.  ter  and  apprentice  enables  sach  suit  to 

«  See  Duel   v.  Harding,  Stra,  595 ;  be  brought.    Here  the  injury  was  sus- 

HaU  V,  Hollander,  4  B.  &  C.  660 ;  Hod-  tained  while  the  servant  was  a  passen- 

BoU  V.  Stallebrass,  11  Ad.  &  El.  301 ;  ger.   Ames  v.  Union  R.,  117  Mass.  541. 

Dixon  V.  Bell,  1  Stark.  287  ;   Ames  v.  See  §  457,  supra,  n. 
Union  Co.,  117  Mass.  .541.  «  Osbom  v.  GiUett,  L.  R.  8  Ex.  88. 

«  Smith,  Mast  &  Serv.  83-85,  and 
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loss  of  service  gives  the  right  of  action.  This  action  is  usnally 
brought  by  the  parent,  or  one  standing  in  the  stead  of  a  parent ; 
though  the  legal  remedy  is  not  perhaps  confined  to  such 
persons.^ 

For  enticing  away  or  harboring  one's  servant  the  common 
law  also  gives  the  right  of  action  against  the  offending  party ; 
and  where  a  person,  after  notice,  continues  to  employ  another 
man's  servant,  that  other,  it  is  said,  may  maintain  an  action 
against  him,  although  at  the  time  he  hired  him  the  second  mas- 
ter did  not  know  that  he  was  hiring  another  man's  servant; 
whence  it  follows  that  one  who  did  not  entice  may  yet  be  liable 
for  harboring.^  The  mere  attempt  to  entice  a  servant  away, 
no  damage  following,  does  not  entitle  the  master  to  maintain  an 
action.^  Nor  will  the  action  lie  after  the  master  has  recovered 
from  the  servant  a  stipulated  penalty  for  leaving  the  service ;  ^ 
nor  for  inducing  a  servant  to  leave  at  the  expiration  of  the  time 
for  which  he  was  hired,  though  he  had  no  previous  intention  of 
leaving.^  For  causing  his  servants  to  leave  him  by  threats,  a 
master  may  also  sue.^ 

A  genuine  subsisting  contract  of  service  between  the  servant 
and  his  former  master  should,  of  course,  be  shown ;  ^  though 
there  may  be  a  binding  contract  of  service  merely  executory, 
which  one  wilfully  prevents  another  from  entering  upon  so  as 
to  render  himself  liable  in  damages  for  that  offence.^  Nor  can 
the  so-called  master,  where  two,  socially  equal,  occupy  a  rela* 
tion  of  constructive  service,  rely  with  certainty  upon  the  force 


I  See  Parent  and  Child,  Bupra  ;  Noice  *  Bird  v.  Randall,  3  Burr.  1358.    CI 

V.  Brown,  39  N.  J.  L.  569  ;  Smith,  Mast.  Haskins  o.  Rojster,  70  N.  C.  601. 

&  Serv.  85  et  seq. ;   Addison  and  other  ^  lb, 

general  writers  on  Torts.  *  Nichol  ».  Martyn,  2  Esp.  734 ;  Bot- 

s  Fawcet   v.  Beavres,  2    Lev.  63;  ton  Glass  Manufactory  v.  Binnej,  4 

Smith.  Mast.  &  Serv.  79  ;  Bhike  v.  Lan-  Pick.  425. 

yon,  6  T.  R.  221 ;  Bird  v,  RandaU,  3  •  33  La.  Ann.  1261. 

Bnrr.  1352 ;  Reg.  v,  Daniel,  6  Mod.  99,  7  See  Smith,  Mast  &  Seir.  79,  and 

182.    And  see  Lnmley  v.  Gye,  2  £11.  &  cases  dted ;   Sykes  v.  Dixon,  9  Ad.  ft 

Bl.  216,  where  the  qnestion  is  foUy  £1.  693 ;  Campbell  o.  Cooper,  34  N.  H. 

discussed.    But  laches  may  be  impn-  49.    It  is  enough  that  the  serrice  is 

table  to  the  master.    Demyer  v.  Son-  one  at  will,  if  subsisting  when  inte^ 

zer,  6  Wend.  436.    Local  statutes  are  mpted. 

in  aid  of  the  doctrine  of  the  text    11  >  Walker  v.  Cronin,  107  Maas.  555. 
Lea,  259,  271. 
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of  language  to  help  him  through  his  suit  against  a  stranger.  In 
a  late  English  case  some  doubts  were  expressed  whether  this 
remedy  was  to  be  extended  beyond  the  case  of  menial  service 
and  laborers ;  whether^  in  fact,  the  higher  classes  could  claim  its 
benefit  at  all  in  matters  growing  out  of  their  mutual  contracts.^ 
The  general  rule  of  the  law  is  certainly  to  confine  its  remedies 
by  action  to  the  contracting  parties,  and  to  damages  directly  and 
proximately  consequent  on  the  part  of  him  who  is  sued;  the 
case  of  master  and  servant  being  exceptional*  The  right  of 
action  in  such  cases,  founded  upon  the  pure  relation  of  service, 
is  not  greatly  favored  in  this  country,  though  it  is  distinctly  rec- 
ognized.^ And  the  enticement  of  a  servant  in  some  States 
renders  one  liable  to  prosecution.* 

The  general  doctrine  which  upholds  the  master's  action  in  all 
these  torts  is  that  a  valid  and  subsisting  service  owed  to  the 
master  has  been  interrupted,  to  his  injury,  by  another^s  wrong- 
ful act. 

§  488.  "Wliether  Bervanf  b  Oatside  AcqulflltlonB  belong  to  Mas- 
ter, &a  —  What  a  servant  may  acquire  during  the  relation  of 
service,  entirely  without  the  legitimate  consideration  of  such 
service,  does  not  belong  to  the  master.     This  rule  must  be  rea- 

1  Lnmlej  v.  Gje,  2  £U.  &  Bl.  216.  Dnnlap,56N.  H.  456 ;  Morgan  v.  Smith, 
This  sait  was  with  reference  to  the  en-  77  N.  C.  37.  And  see,  as  to  measure  of 
ticement  of  Wagner,  the  vocalist,  from    damages,  Lee  v.  West,  47  Ga.  311. 

one  theatre  to  another     The  majoritj  *  Bryan  v.  State,  44  Ga.  328 ;  Rose- 

oftbe  court  (Coleridge,  J.,  dissenting)  herry  v.  State,  50  Ala.  160;  89  N.  C 

thought    the  action   would    lie,    even  553.    The  old  rule  was  that  a  master 

though  the  parties  were  not  strictly  deprived  of  the  sen'ices  of  an  appren- 

roaster  and  servant.    As  to  one  orally  tice  or  servant  by  the  enticement  or 

contracting  to  serve  as  a  farm  laborer,  harboring  of  another  might  sometimes 

see    Daniel    r.    Swearingen,    6    Rich,  waive  the  tort,  and  sue  for  the  wages 

297.  due  from  the  second  master;  the  maxim 

2  See  Coleridge,  J.,  supra.  And  see  being,  that  the  acquisition  of  the  ser- 
Ashley  v,  Harrison,  1  Esp.  48.  vant  was  the  acquisition  of  the  master ; 

*  See  Sddmore  v.  Smith,  13  Johns,  but  as  Mr.  Smith  has  observed,  this 
322;  Peters  v.  Lord,  18  Conn.  337;  rule  applied  more  strictly  during  the 
Salter  v,  Howard,  43  Ga.  601 ;  Burgess  existence  of  villenage.  See  Smith,  Mast. 
V.  Carpenter,  2  S.  C.  n.  s.  7 ;  Bixby  v.  &  Serv.  80,  81.  ^Io8t  of  the  cases  to 
Dunlap,  56  N.  H.  456 ;  Haskins  v.  Roy-  sustain  this  principle  relate  to  appren- 
ster,  70  N.  C.  601 ;  Noice  v.  Brown,  39  tices  in  a  seafaring  way ;  but  it  is 
N.  J.  L.  569.  In  general,  a  scienter  thought  to  extend  to  servants  in  gen- 
should  appear;  but  where  the  entice-  eraL  Co.  Litt.  117a,  n.;  Smith,  supra, 
ment  was  purely  malicious,  greater  and  cases  cited ;  Lightly  v.  Clonston,  1 
damages   may    be   allowed.    Bixby  t;.  Taunt.  112. 
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sonablj  and  beneficially  applied  according  to  circoinstancea. 
One  may  become  bound  by  a  contract  for  hiring,  but,  if  not  an 
absolute  slave  (and  such  a  class  our  law  does  not  now  recognize), 
he  may  generally  gain  something  for  himself  otherwise  if  he 
choose.  Thus,  if  one  in  the  servioe  of  another,  not  employed  to 
invent,  make  an  invention,  the  patent-right  is  his,  and  not  his 
master's.^  And  the  same  rule  applies  to  salvage  money,  the 
result  of  extraordinary  service  on  his  part.^  And  one  may, 
moreover,  stipulate  that  outside  certain  hours  he  shall  have  his 
own  time.^  But  the  master  shall  have  the  advantage  of  his  ser- 
vant's contracts  as  to  matters  within  the  scope  of  the  service;^ 
and  wherever  the  products  of  one's  brain  in  a  certain  direction 
are  put  to  the  employer's  service,  under  the  express  or  manifest 
intendment  of  a  contract  of  hiring,  all  patents  or  copyrights 
taken  during  the  stipulated  time  as  incidental  to  such  employ- 
ment belong  in  equity  to  the  master.^ 

It  is  held  in  New  Hampshire,  that  if  a  servant,  having  his 
master's  money  for  a  specific  purpose,  make  use  of  it  in  perform- 
ing a  service  which  he,  without  his  master's  privity,  has  under^ 
taken  for  another,  the  master  cannot^  by  afterwards  adopting  the 
servant's  act  as  his  own,  charge  that  other  party  upon  the  con- 
tract made  by  him  with  the  servant^  Where  a  master  seeks  to 
recover  money  corruptly  or  unfaithfully  held  back  by  his  servant^ 
he  should  not  go  into  equity  as  though  the  servant  were  a  trustee, 
but  sue  as  a  creditor  sues  his  debtorJ 

§  489.  Liability  of  Mamtor  upon  Servant's  ContraotB;  Servant's 
Agency.  —  Second,  As  to  the  master's  liabilitie&  A  master  is 
liable  for  the  contract  of  his  servant,  made  in  the  course  of  his 

1  Bloxam  o.  Elsee,  1  Car.  &  P.  558.  17.     On  a  contract   for  flerrices   for 

But  see  Smith,  Mast  &  Serv.  82.  fixed  oompensation,  the  employer  wai 

^  Mason  «.  The  Blairean,  2  Cranch,  held,  prima  facie,  oititled  to  notary's 

240.  fees  eaiBed   in    the  employment.    86 

8  Wallace  v.  De  Yoong,  98  HI.  638.  Mo.  27. 

«  Damon  v.  Osbom,  1  Pick.  481.    A         *  49  N.  J.  Ch.  92. 
servant  who  finds  lost  property  may        «  Webb  9.  Cole,  20  N.  H.  400.    As 

assert  the  legal  rights  of  finder  for  his  to  a  master's  right  to  reeerre  wages 

own  benefit  against  all  bat  the  trae  when  serred  with  garnishment  or  tms- 

owners,  notwithstanding  the  property  tee  process,  see  Dstis  v.  Meredith,  48 

was  found  on  his  master's  premises.  Mo.  263. 

Hamaker  v.  Blanchard,  90  Penn.  St.         ^  Lister  v.  Stnbbs,  45  Ch.  D.  1. 
377.    See  2  Scbonler,  Pers.  Prop.  14-  ^ 
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employment  about  his  master's  business.^  Supposiug  I  have  a 
servant,  and  that  servant  is  in  the  habit  of  purchasing  the  family 
supplies,  in  the  course  of  his  usual  employment ;  his  contracts 
for  such  purchases  will  bind  me.  But  is  that  simply  because  he 
is  my  servant  ?  If  his  usual  employment  be  upon  the  farm,  and 
I  never  gave  him  authority  to  make  purchases,  he  cannot  bind 
me  by  going  to  the  store  merely  because  he  happens  to  be  my 
servant  So  I  can  authorize  others  to  purchase  family  supplies : 
it  may  be  my  wife,  or  my  child,  or  any  friend.  In  all  such  cases, 
then,  I  am  bound,  because,  as  is  commonly  said,  I  have  consti- 
tuted another  my  agent,  not  strictly  because  I  have  a  servant. 
No  power,  therefore,  can  be  inferred  from  the  relation  of  master 
and  servant,  it  is  said,  by  which  the  latter  can  bind  the  former.^ 
Mr.  Smith  states  the  principle  more  correctly,  when  he  says  that 
the  power  which  a  servant  possesses  of  binding  his  master  by 
contracts  is  founded  upon,  or  rather  is  the  basis  of,  the  general 
law  of  principal  and  s^ent.^  For,  in  truth,  it  would  seem  that 
the  relation  of  master  and  servant  is  the  older  at  the  law.  How- 
ever this  may  be,  the  rule  is  properly  stated,  at  the  present  day, 
to  be  that  the  servant  can  only  bind  his  master  as  his  agent ;  and 
this  on  the  piinciple,  common  to  both  branches  of  the  law,  that 
the  act  of  the  servant  or  agent  is,  in  fact,  the  act  of  his  master 
or  principal:  the  maxim  being,  Quifadtper  aliumfacit  per  se,^ 
The  well-known  rules  of  agency  need  not,  then,  be  set  out 
here  at  any  length.  We  only  observe  that  the  contract  of  a  ser- 
vant, in  order  to  bind  the  master,  must  be  within  the  scope  of 
his  authority ;  that  this  authority  may  be  expressly  conferred,  or 
may  be  implied  from  the  master's  conduct ;  that  subsequent  rati- 
fication of  the  servant's  acts  is  as  binding  as  a  previous  author- 
ity ;  that  the  authority  of  a  servant  is  coextensive  with  his  usual 
employment ;  and  that  the  scope  of  his  authority  is  to  be  meas- 
ured by  the  extent  of  his  employment.^  All  these  principles  the 
reader  will  expect  to  find  much  more  fully  illustrated  in  any 

I  Helyear  v.  Hawka,  5  Esp.  72.  •  See  Story.  Agency,  §§  74,  75  ;  lb, 

*  Moore  v.  Tickle,  3  Dey.  244.  §  239  et  seq. ;  Bird  v.  Brown,  4  £xch. 

>  Smith,  Mart.  &  Senr.   122.     See  798;  Smith,  Mast  &Serv.  123-126;  Co. 

Bac.  Abr.  tit.  Master  and  Servant  (K).  Litt.  207  a;  Bac.   Abr.  tit.  Anthoritj 

«  lb.    And  see  Co.  Litt.  52a ;  Story,  (B) ;  2  Kent,  Com.  612  et  seq, 
Agney,  SS  ?» 8. 
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treatise  upon  agency  than  in  one  which  professes  to  take  up 
simply  the  law  of  the  domestic  relations.  There  may  be  servants 
for  a  variety  of  purposes ;  there  may  be  agents,  too,  for  a  variety 
of  purposes ;  and  between  servant  and  agent  is  as  yet  no  strict 
line  of  legal  demarcation.  In  geneml,  a  master  is  not  considered 
liable  on  the  contract  of  his  servant,  unless  the  servant,  at  the 
time  he  entered  into  it,  assumed  to  act  as  his  agent^  But  this 
principle  is  not  artificially  applied,  the  question  of  actual  or 
apparent  intent  prevailing.^ 

Where  a  servant  is  employed  to  transact  business,  and  has  no 
particular  orders  with  reference  to  the  manner  in  which  that 
business  is  to  be  transacted,  he  is  considered  as  invested  with  all 
the  authority  necessary  for  transacting  the  business  intrusted  to 
him  and  which  is  usually  intrusted  to  agents  employed  in  simi- 
lar matters.  In  every  case  such  authority  embraces  the  appro- 
priate means  to  accomplish  the  desired  end.*  Thus,  a  servant 
sent  without  money  to  buy  goods  has  implied  authority  to  pledge 
his  master's  credit.^  And  in  numerous  instances  the  master  has 
been  considered  bound  by  his  servant's  warranty,  that  being  usual 
in  effecting  certain  sales ;  though  not  where  the  warranty  is  sub- 
sequent to  the  sale  and  not  pai*t  of  the  same  transaction  ;  ^  for 
the  rule  is  geneml  that  acts  and  admissions  by  the  servant  out  of 
the  course  of  his  employment  .will  not  bind  the  master.^  If  the 
master  intends  limiting  his  responsibility  for  the  servant's  acts 
performed  in  the  usual  scope  of  employment,  he  should  give  due 
notice  to  those  dealing  with  the  servant.^ 

There  is  an  important  legal  distinction  between  general  agents 

1  Wilson  t;.  Turn  man,  6  M.&  0.236;  Alexander  »*.  Oibson,  2  Campb.  555; 

4  Inst.  317  ;  Walker  v,  Hanter,  2  C.  &  Ilelvear  v.  Hawke,  5  Esp.  72 ;  Woodin 

B.  334.  r.  Burford,  2  Or.  &  M.  391 ;  Saander- 

3  See   Trueman  v.  Loder,   11   Ad.  son  v.  Bell,  2  Cr.  &M.  304;  and  other 

&  El.  594,  595  ;  Smith,  Mast.  &  Serr.  cases  cited  in  Smith,  Mast.  &  Senr.  129, 

132.  130. 

«  Story,  Agency,  §§  60,  85;  Smith,         *  Fairlie  v.  Hastings,  10  Vea.  128; 
Mast.  &  Serv.  128;    Cox  v.  Midland  Story,  Agency,  §  136;  Garth  v.  How- 
Counties  R.  R.  Co.,  3  Exch.  278 ;  How-  ard,  8  Bing.  451. 
ard  V.  Baillie,  2  H.  Bl.  618.  ^  As  where  one  intends  that  parties 

*  Tobin  V.  Crawford,  9  M.  &  W.  dealing  with  his  clerk  or  servant  in  a 

718.    And  see  Weisger  i;.  Graham,  3  particnlar  line  of  transactions  should 

Bibb,  313.  look  to  the  latter  alone  for  payment. 

^  See  Murrsv  r.  Mann,  2  Exch.  538 ;  Pardridge  v.  La  Pries,  84  HL  51. 
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aud  special  agents ;  hence  comes  the  rule  that  wherever  a  master 
has  held  out  his  servant  as  his  general  agent,  whether  in  all  kinds 
of  business,  or  in  transacting  all  business  of  a  particular  kind,  the 
master,  in  the  absence  of  contrary  notice,  will  be  bound  by  the 
servant's  act,  if  within  the  scope  of  his  usual  employment,  not- 
withstanding the  servant  has  acted  contrary  to  his  master's 
orders,^  This  is  a  principle  of  frequent  application.^  But  where 
a  servant  is  employed  by  his  master  to  act  for  him  in  a  single 
transaction,  he  must  be  regarded  as  the  special  agent  of  his  mas- 
ter ;  and  in  such  case  it  is  incumbent  upon  every  one  dealing 
with  him,  who  wishes  to  charge  his  master  upon  his  contracts,  to 
inquire  into  the  extent  of  his  authority ;  as,  should  he  exceed  it, 
his  master  will  not  be  bound.' 

Since  the  nature  of  the  usual  employment  of  a  servant  is  the 
measure  of  his  implied  authority,  it  follows  that  this  authority 
can  neither  be  limited  by  the  private  instructions  of  the  master 
nor  controlled  by  any  secret  agreement  between  him  and  his 
servant.  "  If  this  could  be  done,"  says  a  recent  writer,  "  in 
what  a  perilous  predicament  would  the  world  stand  in  respect  of 
their  dealings  with  persons  who  may  have  secret  communications 
with  their  principal  There  would  be  an  end  of  all  dealing  but 
with  the  master."  *  But  if  a  third  party  knows  of  private  agree- 
ments or  instructions,  he  cannot,  of  course,  charge  the  master 
upon  any  inconsistent  contract ;  for  it  enters  as  an  element  into 
his  own  dealings  with  that  servant.* 

§  490.  Masters  ClvU  UabiUty  to  Others  for  Servant s  Torts. 
—  Hitherto  we  have  spoken  of  the  master  s  liability  on  his  ser- 
vant's contracts;  now  we  come  to  his  civil  liability  for  the  ser- 
vant's torts,  whether  to  third  parties  or  to  the  servant  himself. 
This  subject  receives  at  the  present  day  more  attention  in  the 
courts  than  any  other  topic  of  the  so-called  law  of  master  and 
servant ;  perhaps  more  than  all  the  other  topics  together ;  but 

1  Smith,  Mast.  &  Serv.  132-135  ;  v.  Evans,  2  Ld.  Kajm.  928 ;  Waters  v. 
Story,  Agency,  §§  126,  127.  Brogden,  1  Y.  &  J.  457. 

2  See  Nici^son  v.  Brohan,  10  Mod.  «  Smith,  Mast.  &  Serv.  133 ;  10  Mod. 
109;  Kimell  t;.  Sampayo,  1  Car.  &  P.  110. 

255 ;  Jordan  v.  Norton,  4  M.  &  W.  ^  Howard  v.  Braithwaite,  1  Yes.  & 
155.  B.  209. 

<  Smith,  Mast.  &  Serv.  137 ;  Ward 
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the  illustrations  so  utterly  transcend  the  relation  of  domestic 
service,  being  borrowed  in  great  part  from  the  analogies  of 
modern  business  corporations  and  servants  in  such  employ,  that 
we  shall  make  no  effort  to  follow  these  doctrines  into  their 
minute  details.  Here  we  find  not  only  the  maxim  qui/acitper 
alium  facit  per  se  cited  (so  well  applied  to  the  law  of  agency), 
but  that  other,  more  strictly  appropriate  to  the  present  relation, 
respondeat  superior.  The  universal  rule  is  that  whether  the  act 
of  the  servant  be  of  omission  or  commission,  whether  his  nesrli- 
gence,  fraud,  deceit,  or  perhaps  even  wiKul  misconduct,  occasion 
the  injury,  so  long  as  it  be  done  in  the  course  and  scope  of  his 
employment,  his  master  is  responsible  in  damages  to  third  per- 
sons.^ And  it  makes  no  difference  that  the  master  did  not  give 
special  orders ;  that  he  did  not  authorize,  or  even  know,  of  the 
servant's  act  or  neglect ;  for  even  though  he  disapproved  or  for- 
bade it,  so  long  as  the  act  was  done  in  the  course  of  the  servant's 
employment,  he  is  none  the  less  liable.^ 

So  far  is  this  doctrine  carried  that  a  master  is  even  held  liable 
for  an  injury  occasioned  by  what  might  to  many  minds  appear 
the  wanton  and  violent  conduct  of  his  servant  in  the  perform- 
ance of  an  act  within  the  scope  of  his  employment.*  We  should 
say,  however,  that  a  proper  analysis  of  the  cases  where  a  master 
is  held  responsible  for  his  servant's  torts  would  show  either  that 
the  servant  was  negligent  within  the  scope  of  his  employment ; 
or  else  that  he  displayed  a  wanton  or  reckless  purpose  to  accom- 
plish his  master's  employment  in  a  wrongful  manner;*  for  if  he 
wilfully  gratified  his  ow«  malice  under  the  pretext  of  serving 
his  master,  he  alone  should  be  answerable  for  his  violence. 

^  Story,-   Agtencj,    §    452  ;  Smith,  threw  him  apon  the  groand,  so  that  he 

Mast  &  Serv.   151,   152;    Shearm.  &  was  serioasly  injured,  it  was  held  that 

Redf.  Negligence,  65.  the  proprietor  was  liable.    Sejmonr  v, 

^  Smith,  i6.      A  principal   may  be  Greenwood,  7  Hurl.  &  Nor.  355.    And 

answerable  where  he  has  received  the  for  a  servant's  assault  in  the  bona  jidt 

benefit  of  his  agent's  fraud  committed  performance  of  the  senice,  the  master, 

within  the  scope  of  authority.    Mackay  though  in  no  manner   consenting  or 

V.  Commercial  Bank,  L.  R.  5  F.  C.410.  aiding,  has  been  held  liable.     Wade  ». 

Cf.  Church  v.  Mansfield,  20  Conn.  284.  Thayer,  40  Cal.  578. 

'  llius,  where  the  conductor  of  an  ^  See  Howe  v.  Newmarch,  IS  Allen, 

omnibus,  in  removing  therefrom  a  pas-  49  ;  Cohen  v.  Dry  Dock  R.,  69  N.  Y. 

senger  whom  he  deemed  to  be  intoxi-  170;  Rounds  v.  Delaware  R.,  64  N.  Y. 

cated,  forcibly  dragged   him  out  and  129,  per  Andrews,  J. 
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Whether  an  act  amounts  to  negligence,  misfeasance,  and  the 
like  is  to  be  determined  in  each  case  by  its  own  circumstances.^ 
The  injury  occasioned  may  be  to  person  or  property.* 

A  master  is  liable,  though  the  act  of  the  servant  was  not 
necessary  for  the  proper  performance  of  his  master's  orders, 
or  was  really  contrary  thereto;  so  long  as  the  servant  was  acting 
in  substantial  execution  of  his  master's  orders.^  Perhaps  this 
may  not  readily  be  understood.  But  take  the  common  instance 
of  negligent  driving;  where,  we  shall  suppose,  a  coachman  or 
driver,  or  some  member  of  the  paternal  household,  injudiciously 
or  recklessly,  or  even  intentionally,  but  not  wantonly,  turns  or 

^  See  Crofts  v.  Waterhonse,  3  Bing.  the  dog*B  ferocity  is  the  knowledge  of 

319.  the  master.    Baldwin  r.  Casella,  Ii.  R. 

s  Bat  among  the  many  instances  7  Ex.  325.  The  rule  may  apply  like- 
which  have  been  considered  as  falling  wise  where  a  servant  leaves  the  bars 
within  the  rule  are  these :  Negligent  down,  or  a  gate  or  door  negligently 
driving  by  a  servant.  Michael  v.  Ales-  open.  See  Chapman  v.  New  York,  &c. 
tree,  2  Lev.  172;  Jones  v.  Hart,  2  Salk.  R.  R.  Co.  33  N.  Y.  369.  Or  throws  his 
441.  Though  not  inevitable  accident  master's  things  out  of  a  window  care- 
without  fault.  Hohnes  r.  Mather,  L.  R.  lessly  upon  a  passer-by.  Corrigan  v. 
10  Ex.  261.  The  negligent  kindling  of  Union  Sugar  Refinery,  98  Mass.  577. 
a  fire.  Filllter  u.  Phippard,  11  Q.  B.  Cf.  139  Mass.  556;  105  Fenn.  St.  169. 
347.  This  principle  is  frequently  ap>  And  it  is  to  be  observed  that  the  mas- 
plied  to  fires  caused  by  locomotive  ter's  responsibility  is  not  confined  to 
engines.  See  Smith,  Mast.  &  Serv.  those  who  work  under  his  immediate 
153,  n.  Piling  up  wood  improperly,  supervision,  but  extends  to  all  others 
Harlow  i;.  Humiston,  6  Cow.  189.  Mis-  whom  he  selects  to  do  any  work  or 
management  of  a  boat,  whereby  an-  superintend  any  business  for  him.  Rex 
other  is  injured.  Page  v.  Defries,  7  v.  Hofl^i?7n,  14  East,  606  ;  Laughter  v. 
Best  &  vS.  137  ;  Iluzzey  v.  Field,  2  Ct.  J^^^^^Tb  B.  &  C.  554 ;  Wayland  v. 
M.  &  R.  432.  Negligent  manage ment^^HBllllwC^^ark.  272.  As  if  he  should 
of  gas  by  a  servant  of  the  gas  com-  emdM^^iailiff,  steward,  or  superin- 
pany.  82  Ky.  432.  Negligence  in  tenfleJt  How  far  this  principle  might 
leaving  a  cellar  hole  open.  76  Me.  be  extended,  it  is  useless  to  speculate. 
100.  Fraud  committed  in  the  course  Where  the  injury  was  the  combined 
of  the  servant's  employment,  accord-  carelessness  of  master  and  servant,  the 
ing  to  some  authorities.  Story,  Agency,  master  ought  the  more  to  be  held 
§  264  ;  Southern  u.  How,  Cro.  Jac.  471.  liable.  Tuel  r.  Weston,  47  Vt.  634. 
Mistaken  arrest  under  certain  circum-  But  unless  the  master  was  more  than 
stances.  Moore  i;.  Metropolitan  R.  R.  ordinarily  careless,  and  chargeable  in 
Co.,  L.  R.  8  Q.  B.  36.  But  see  Allen  fact  with  gross  misconduct,  he  ought 
V.  London,  &c.  R.  R.  Co.,  L.  R.  6  Q.  B.  not  to  be  held  liable  for  punitory  dam- 
65.  Infringement  of  a  patent  by  work-  ages,  but  only  so  as  to  compensate  the 
men.  Betts  u,  De  Vitre,  L.  R.  3  Ch.  party  injured.  Cleghorn  v.  N.  Y.  Cen- 
429.  Unskilful  workmanship.  Gil-  tral  R.,  56  N.  Y.  44 ;  Hawes  v.  Enowles, 
martin  v.  New  York,  55  Barb.  239.  If  114  Mass.  518. 
the  owner  of  a  dog  appoints  a  servant  «  Smith,  Mast.  &  Serv.  157. 
to  keep  it,  the  servant's  knowledge  of 

791 


§  491  THE  DOMESTIC  BELATIONS.  [PABT  VI. 

races  his  horses  so  as  to  run  down  another's  carriage.^  Unless 
the  rule  of  liability  were  carried  to  such  an  extent,  we  should 
find  masters  constantly  escaping  the  consequences  of  their  ser- 
vant's behavior. 

§  491.  The  Same  Subject;  Umltatioiia  of  Rule.  —  But  a 
master  is  not  responsible  for  any  act  or  omission  of  his  servants 
which  is  not  connected  with  the  business  in  which  they  serve 
him»  and  does  not  happen  in  the  course  or  the  scope  of  their 
employment^  Beyond  the  scope  of  his  authority,  the  servant 
is  as  much  a  stranger  as  any  other  person.  Thus,  where  a  ser- 
vant is  employed  only  to  harrow  one  field  and  watch  a  fire  in 
another,  and  he  undertakes  besides  to  bum  a  pile  of  rubbish.^ 
So,  where  one,  who  is  authorized  to  distrain  cattle  trespassing 
on  his  master's  land,  drives  the  horses  of  a  neighbor  on  to  the 
land  and  then  distrains  them.^  Or  where  the  servant  is  driving 
his  master's  team,  not  in  the  master's  business,  but  in  the  ser- 
vant's own  private  or  unpermitted  business.^  Or  where  one 
performs  a  task  outside  of  his  ordinary  and  proper  employment, 
or  turns  aside  from  a  journey  in  which  he  was  employed,  to 
take  a  different  one,  and  thereby  commits  the  injury.^    Or  where 

1  Croft  V.  Alison,  4  B.  &  Aid.  590 ;         ^  26    Fed.  R.  912;   Way  v.  Powers, 

Joel    V.  Morrison,  6  Car.  &   P.  501 ;  57  Vt.  135. 

Sleath  o.  Wilson,  9  Car.  &  P.  607.  And         •  Storej  v.  Ashton,  L.  R.  4  Q.  B. 

see  niidge  v,  Goodwin,  5  Car.  &  P.  190 ;  476 ;    Rayner  v,  MitcheU,  2  C.  P.  D. 

McDonald  v.  Snelling.  14  Allen,  290.  So  357  ;    Sheridan  v,    Charlick,    4    Daly, 

with  one  of  a  father's  family  who  may  338 ;  Cavanaugh  o.  Dinsmore,  19  N.  Y. 

be  deemed  his  servant.    Schaefer  v.  Os-  Snpr.  465  ;  Stone  v.  Hills,  45  Conn.  44. 

terbrink,  67  Wis.  495.  ^/f <«r,  as  to  a  run-  See  also  Schooler,  Bailm.  135,  for  the 

away  horse,  where  the  driver  is  not  care-  application  of  this  doctrine  to  the  hirer 

less.  Hohnes  V.Mather,  L.R.  10  Ex.  261.  of  a  horse.     Allegation  of   malicious 

^  Smith,  Mast.  &  Serv.  160;  Shaw  assaalt  and  battery  by  a  servant  does  not 

V.  Reed,  9  W.   &   S.   72 ;  Harriss    v.  state  a  jnst  canse  of  action  against  the 

Mabry,  I  Ired.  240;  LoweU  v.  Boston  master.     140  Mass.  327.     Korof  aser* 

&    Ix>well    R.   R.   Co.,  23  Pick.  24 ;  vant's  cmelty  to  an  animal  without  the 

Shearm.  &  Redf.  Negligence,  69 ;  Foster  presence,  order,  or  direction  of  the  maa- 

V.  Essex  Bank,  17  Mass.  500 ;  Brown  v.  ter.    47  N.  J.  L.  237.    Bnt  as  to  in  jury 

Pnrviance,  2  Har.  and  Gill,  31 6.  done  by  ahorse,  whose  master  was  aware 

•  Wilson  V.  Peverly,  2  N.  H.  548.  of  the  servant's  long  habit  of  leaving  the 

And  see  Oxford  v.  Peter,  28  111.  434.  animal  unhitched  in  the  street,  see  54 

^  Lyons  v.  Martin,  8  Ad.  &  El.  512 ;  Mich.  73.    The  distinction  of  the  text 

Goodman  v.  KenneU,  3  Car.  &  P.  167 ;  is  applied  to  ejection  from  a  passenger 

Lamb  v.  Lady  Palk,  9  Car.  &  P.  629 ;  car  by  a  railroad  condactor.     Schooler, 

M'Keuzie    v.  McLeod,  10  Biug.  385 ;  Bailm.  §  658. 
Oxford  V.  Peter,  28  111.  434. 
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a  servant  in  bis  excessive  zeal  and  withoat  any  authority  pro- 
cures the  arrest  of  some  third  party  and  his  false  imprisonment.^ 
The  distinction  in  such  cases  is  not  always  clear,  as  their 
examination  will  show ;  but  we  should  hardly  expect  to  see  the 
rule  of  respondeat  superior  applied  where  a  wrong  is  done  wholly 
for  one's  own  purpose  and  in  his  own  concerns,  disconnected 
from  the  employment  of  the  master  in  question.^ 

It  has  been  ruled  that  a  servant  could  have  no  implied 
authority  to  do  that  which  it  would  not  be  lawful,  under  any 
circumstances,  for  either  him  or  his  employer  to  do.*  Nor,  on 
general  principles,  is  the  master  liable  if  the  person  injured  was 
not  in  the  exercise  of  ordinary  care  at  the  time  of  the  injury,  and 
so  aided  in  effect  in  bringing  on  his  suffering.^  Many  decisions 
indicate  the  doctrine  that  for  wilful  acts  of  the  servant  the 
master  is  not  responsible ;  but  this  exemption  usually  seems  to 
rest  in  reality  upon  the  ground  that  the  acts  complained  of  were 
not  done  in  the  course  and  scope  of  the  servant's  employment.* 
To  apply  these  and  analogous  rules  is  not  easy.  After  all,  the 
principle  of  scope  of  the  servant's  employment  seems  most  often 
to  explain  the  extent  of  the  master's  liability  for  his  tort ;  and  the 
American  cases  appear  to  have  brought  it  to  bear,  whatever  the 
nature  of  the  injury,  and  however  difficult  it  might  sometimes 
be  found  to  apply  the  principle  understandingly  to  a  particular 
state  of  facts.® 

§  492.  Master  a  Reaponslbility  for  Tort  to  his  own  Servants  ; 
Bxoeption  as  to  Fellow-Servants,  &o.  —  In  contrast  with  the 
master's  responsibility  to  others  for  the  acts  of  his  servant  is 
the  rule,  now  well  settled  in  England  and  America,  that  a 
master  is  not  in  general  responsible  to  his  own  servant  for 
any  injury  which  the  latter  may  sustain   through  the   negli- 

1  [1891],  1  Q.  B.  516.  Illinois  C.  R.  K.  Co.  v.  Baches,  55  BL 

*  Stevens  v.  Armstrong,  6  N.  Y.    379. 

435;  Yates   v.   Sqaires,  19  Iowa,  26;         ^  See  Shearm.  &  Redf.  Negligence, 

Little  Miami  R.  R.  Co.  v.  Wetmore,  19  73;  Harris  u,  Nicholas,  5  Mnnf.  483; 

Ohio  St.  110.  Moore    v,    Sanbome,    2    Mich.    519^ 

*  Fonlton  v.  South-Westem  R.  R.  Wright  ».  Wilcox,  19  Wend.  343. 

Co.,  L.  R.  2  Q.  B.  534.    See  Rossell  o.         «  See  further,  Shearm.  &  Redf.  Neg- 

Irby,  13  Ala.  131.  ]igence,  72 ;  Mott  v.  Consumers'  Ice  Co., 

*  Smith,  Mast.  &  Serv.  161 ;  But-  73  N.  Y.  543;  Snyder  v,  Hannibal  R., 
terfield    v.    Forrester,    11    East,    60;  60  Mo.  413. 
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gence  or  wrongful  act  of  a  fellow-servant,  unless  the  master  has 
been  negligent  in  his  selection  or  retention  of  the  servant  at 
fault.^  The  application  of  this  rule  is  usually  to  railway  com- 
panies and  other  common  carriers,  not  often  to  domestic  ser- 
vants ;  but  all  who  occupy  the  relation  of  master  and  servant 
come  within  its  scope.*  The  converse  of  our  rule  holds  good ; 
namely,  that  the  master  is  responsible  for  the  injury  sustained 
by  a  servant  through  the  negligence  or  misconduct  of  a  fellow- 
servant,  as  for  an  injury  committed  by  himself,  where  he  was 
negligent  in  selecting  the  fellow-servant,  or  in  continuing  him 
in  employment  after  that  fellow-servant  proved  incompetent.' 

1  Smith,  Ma«t.  &  Serv.  187 ;  Priest-  v.  Erie  R.  R.  Co.,  49  Barb.  324 ;  Shearm. 
ley  t;.  Fowler,  3  M.  &  W.  1 ;  Hntchinson  &  Redf.  Negligence,  115;  Feltham  p. 
v.'  York,  &c.  R.  R.  Co.,  5  Exch.  343 ;  England,  L.  R.  2  Q.  B.  33;  Wigmore 
FarweU  v.  Boston  &  Worcester  R.  R.  v.  Jay,  5  Exch.  354 ;  Shanck  v.  North- 
Co.,  4  Met.  49 ;  BartonsbiU  Coal  Co.  v.  em,  &c.  R.  R.  Co.,  25  Md.  462 ;  Mnr- 
Reid,  3  Macq.  H.  L.  266 ;  Abnun  v,  lay  v.  Cnrrie,  L.  R.  6  C.  P.  24 ;  Mc- 
Reynolds,  5  Harl.  &  Nor.  143 ;  Shearm.  Andrews  v.  Boms,  39  N.  J.  L.  117. 
&  Redf.  Negligence,  101,  and  cases  Though  where  the  superior  serrant's 
cited  ;  Sherman  i7.  Rochester  R.  R.  Co.,  direction  was  outside  his  own  scope  <rf 
17  N.  Y.  153  ;  Chapman  v,  Erie  R.,  55  authority,  other  considerations  apply. 
N.  Y.  579.  Railroad  Co.  v.   Fort,  17   Wall.  553. 

3  See  Wilson  v.  Merry,  L.  R.  1  Sc  But  in  some  States  this  rule  of  a  supe- 

App,  326;  Felch  v.  Allen,  98  Mass.  nor  "  f eUow-eervant "    appears   to   be 

572 ;  Durgin  v.  Mnnson,  9  Allen,  396 ;  relaxed  somewhat  for  the  injured  ser^ 

Hoben  v,  Burlington,  &c  R.  R.  Co.,  20  vaut's  benefit.    Louisville  &  Nashville 

Iowa,  562.  R.  R.  Co.  v,  Collins,  2  Dut.  114;  Little 

^  Weger  V.  Penn.  R.  R.  Co.,  55  Penn.  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio, 

St.  460;    McMahon    v.  Davidson,   12  415 ;  86   Mo.  221;  23   S.   C.   526;  33 

Minn.  357;  Coppins  v.  N.  Y.  Central  Min.  311.    A  master  who  injures  his 

R.,  122  N.  Y.  557.    See  Chicago,  &c  own  servant  cannot  claim  immunity  as 

R.  R.  Co.  r.  Jackson,  55  HI.  492.    Where  a  '*  fellow-servant,"  though  joining  in 

the  injury  to  an  inferior  servant  was  the  work.    Ash  worth  v.  Stanwix,  3  EL 

caused  by  the  negligence  of  a  superior  &  El.  701 ;  Wilson  v.  Merry,  L.  R.  I 

servant,  placed  in  some  sort  of  charge  Sc.  App.  326.    Of  course,  the   mere 

by  the  common  master,  this  rule  ap-  fact  that  two  persons  are  engaged  in 

plies  as  well  as  though  they  were  equal  ministering  to  the  wants  of  one  indi- 

and  performing  the  same  work.    Berea  vidnal  does  not  make  them  neoeoBarily 

Stone  Co.  V.  Kraft,  31  Ohio  St.  287;  fellow-servants. 

Lehigh  Valley  Co.  v.  Jones,  86  Penn.         Where  one  takes  the  master's  own 

St.  432 ;  Howells  v.  Landore  Steel  Co.,  place  and  supervision,  as   "  vice-prin- 

L.  R.  10  Q.  B.  62.    In  fact,  a  "  fellow-  cipal,"  so  to  speak,  his  negligence  has 

servant,"  within  the  meaning  of  the  been  deemed,  in  various  late  instances, 

rule  of  our  text,  is  usually  understood  the  negligence  of   the  master  rather 

to  be  any  one  serving  thiB  same  master,  than  that  of  a  feUow-eervant ;    as  if 

and  under  his  control,  whether  equal,  one  should  be  appointed  with  a  snper> 

inferior,  or  superior  to  the  injured  per-  intending   control    of   the  work,  and 

son  in  his  grade  or  standing.    Faulkner  with  power  to  employ  and  discharge 
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It  might  be  a  question  whether  the  master  is  not  in  such  latter 
cases  held  responsible,  as  substantially  a  party  whose  negli- 
gence caused  or  contributed  to  the  injuiy ;  if  so,  this  principle 
could  be  pushed  still  further.^ 

So  it  is  held  on  like  grounds^  irrespective  of  the  question  of 
fellow-servants,  that  a  master  is  not  liable  to  his  servant  for 
any  defects  in  the  materials  furnished  to  the  latter  for  use  in 
the  master's  service,  unless  he  was  negligent  in  providing  such 
materials  or  in  pointing  out  their  defects.^  Nor  for  injuries 
caused  his  servant  by  latent  defects  in  the  structures  of  em- 
ployment where  he  had  appointed  suitable  inspectors  who 
failed  to  discover  and  report  them,  and  he  received  no  other 
information  that  the  defects  in  fact  existed.^  In  short,  ordinary 
and  reasonable  care  and  diligence  on  his  part  will  protect  the 
master  from  liability  to  his  own  servants ;  and  ordinary  care  is 
usually  presumed  to  exist  in  absence  of  proof  to  the  contrary.* 
But  for  his  own  culpable  negligence,  on  the  other  hand,  a  master 
is  liable  to  his  own  servant  as  to  any  one  else ;  that  is  to  say^ 
provided  the  servant  on  his  part  exercised  ordinary  care,^  and 

hands,  and  to  direct  and  control  their  v.  Jackson,  55  lU.  492 ;  Faulmier  r. 

movemeDts.    Stephens  v.  Hannibal  R.,  Erie  R.  R.  Co.,  34  N.  J.  L.  151.    Where 

86  Mo.  221 ;  67  Wis.  24 ;  23  Fed.  R.  the  master  employs  persons  who  are  to 

363.    Bntcf.  Reese  V  Biddle,  112Penn.  fnmish  each  his  own  tools  or  appli- 

St.  72 ;  Conley  v.  Portland,  78  Me.  217.  ances,  he  is  not  answerable  for  defects 

Indeed,  in  yarions  States  the  latest  de-  in  such  tools  or  appliances.    Harkins 

cisions  show  a  disposition  to  favor  the  r.  Sngar  Refinery,  122  Mass.  400.    But 

injured  servant,  by  denying  that  ser-  a  master  is  responsible  for  an  accident 

vants  of  a  corporation  who  are  engaged  who  furnishes  a  defective  and  danger- 

in  various  departments  of  a  complex  ous  appliance,  by  reason  of  which  the 

and  extensive  business  should  be  classed  injury  occurred,  even  though  a  fellow- 

as  "  fellow-servants "   in    the    present  servant's  negligence  contributed  to  the 

sense.    And  see  Chicago  R.  i;.  Ross,  injury.    100  N.  Y.  516.    These  princi- 

112  U.  S.  377,  where  a  railroad  conduo-  pies  are  applied  in  a  number  of  railway 

tor  was  treated  as  a  sort  of  "  vice-prin-  and  other  cases  which  a  treatise  like  the 

cipal "  with  reference  to  the  engineer  present  cannot  well  enumerate, 
and  other  train  servants.    See  author-         *  Shearm.  &  Redf.  104;  Roberts  v. 

itiee  here  examined ;  23  Q.  B.  D.  508.  Smith,  2  Hurl.  &  Kor.  213 ;  Brydon 

1  See  Davis  v.  Detroit,  &c.  R.  R.  v.  Stewart,  2  Macq.  H.  L.  30 ;  Cayzer  v. 

Co.,  20  Mich.  105.  Taylor,  10    Gray,  274;    Ashworth  p. 

'  Shearm.  &  Redf.  Negligence,  103,  Stanwix,  3  El.  &  El.   701 ;   Johnson 

and  cases  cited ;  Hayden  v.  Smithville,  v.  Bruner,  61   Penn.  St.  58 ;  Probst  v. 

&c.  Co.,  29  Conn.  548.  Delamater,  100  N.  Y.  266  ;  27  W.  Va. 

»  Warner  v.  Erie  R.  R.  Co.,  39  N.  Y.  285. 
468.    But  see  Chicago,  &c.  R.  R.  Co.         *  Chicago  R.  v.  Donahue,  75  HI.  106. 
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not  otherwise.  Though  not  a  guarantor,^  it  is  incumbent  upon 
the  master  to  use  ordinary  and  reasonable  care  in  selection  of 
servants,^  and  in  the  procurement  of  materials,  and  in  keeping 
the  premises  of  usual  employment  in  repair  and  safe  condition,* 
and  in  remedying  defects  which  are  brought  to  his  notice.*  But 
a  master  does  not  insure  his  servant  against  accidents,^  nor  as 
against  the  servant's  own  risks  or  carelessness.  Peculiar  terms 
of  the  employment  have  a  bearing  upon  such  issues;^  and  in 
domestic  or  household  service,  where  the  risk  of  personal  injury 
is  small,  the  master  should  not  be  held  very  rigidly  account- 
able for  primitive  implements  used  about  the  house  ;  especially 
as  there  are  certain  risks  of  all  employment,  which  the  servant 
who  can  appreciate  them  is  supposed  to  take  upon  himself.^ 


^  Hoagh  V,  Texaa  R.,  100  U.  S.  213.  would  appear  to  apply  in  some  caaes 

As  to  facts  which  constitate  contriba-  where  a  feUow-serrant  contributed  to 

torj  negligence  on  the  servant's  part,  the  injury.    Paulmier  v.  Erie  R.  R.  Co., 

see  123  U.  S.  710.  34  N.  J.  L.  161. 

a  Gilman  v.  Eastern  R.  R.  Co.,  10  *  Flynn  v.  Beebe,  98  Mass.  575,  per 

Allen,  233 ;  Faulkner  r.  Erie  R.  R.  Co.,  Hoar,  J.    See  also  MarshaU  v,  Stew- 

49  Barb.  324 ;  Moss  o.  Pacific  R.  R.  Co.,  art,  2  Macq.  Ho.  Lords,  30,  33,  £.  L.  & 

49  Mo.  167.    The  English  statement  of  Eq.  1. 

the  rule  is  that  **  negligence  cannot  ex-  •  Where  the  serrant  knows  his  mas- 

ist  if  the  master  does  his  best  to  employ  ter's  rules  and  violates  them,  it  is  held 

competent  persons ;  he  cannot  warrant  that  he  must  suffer  the  consequences ; 

the  competency  of  his  servants."    Tar-  for  of  the  reasonableness  of  the  rule  his 

rant  v.  Webb,  25  Law  J.  K.  8.  C.  P.  master  must  be  the  sole  judge.    Wol- 

263.    The  master  cannot  delegate  his  sey  v.  Lake  Shore  R.,  33  Ohio  St.  227. 

responsibility  so  as  to  divest  himself  of  It  seems  to  the  present  writer,  how- 

the  necessity  of  using  ordinary  care,  ever,  that  if  the  servant  showed  that 

See  Fuller   v.  Jewett,  80  N.   Y.  46;  ^^  exercised  ordinary  care  he  ought 

Mitchell  V.  Robinson,  80  Ind.  281.    In-  to  recover,  though  even  in  the  act  of 

toxication  of  the  fellow-«ervant  when  transgressing  an  unreasonable  rule  of 

the  injury  occurred    may    be    shown,  his  employer.    See  dissenting  opinions 

100  N.  Y.  266;   85   Mo.  95.    But  the  in  Wolsey  p.  Lake  Shore  R.,  supra.    As 

burden  of  showing  the  master  at  fault  to  warning  a  child  or  inexperienced 

is  on  the  injured  party.     114  111.  244;  person  against  the  dangers  of  the  task 

44  Ark.  52.  committed  to  him,  those  latent  but  not 

»  Ryan  v.  Fowler,  24  N.  Y.  410;  those  patent,  see  Sullivan  ».  India  Man. 

Williams  v.  Clough,  3  Hurl.  &  Nor.  258 ;  Co.,  1 13  Mass.  396  ;  O'Connor  p.  Adams, 

Buzzell    V.  Laconia,  &c.   Co.,  48   Me.  120  Mass.  427  ;  Hill  p.  Gust,  55  Ind.  45  ; 

113;    Allerton   Packing  Co.   v.  Egan,  39  Ark.  17. 

86   111.  253 ;  Fairbank  v.  Haentzsche,  '  As  in  falling  down  a  ladder  or  a 

73  111.  236;   137   Mass.  204;  99  Ind.  flight  of  stairs.     The  questions  of  a 

Igg,  master's  negligence,  of  a  servant *s  con- 

*  Perry  v.  Ricketts,  55  111.  234.    And  tributory  carelessness,  and  of  the  ser- 

this  liability  for   his  own  negligence  vant's  assumption  of  certain  risks,  under 
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The  rule  that  a  master  is  not  responsible  to  one  servant  for 
the  negligence  of  a  fellow-servant  [applies  to  the  case  of  a  person 
who  is  injured  while  voluntarily  assisting  the  servant.  A  guest, 
a  friend,  a  relative,  any  one  engaged  in  the  same  common  work, 
comes  witliin  the  principle.^  And,  in  general,  where  a  danger 
is  obvious,  it  is  treated  as  incident  to  the  employment.  And 
the  servant  who  is  killed  or  injured  while  encountering  it  must 
be  deemed  to  have  assumed  the  risk.* 

§  493.  Master  not  Criminally  Responsible  for  Servant,  but 
only  for  EUmself .  —  As  a  general  rule,  the  master  is  not  crimi- 
nally liable  for  the  acts  of  his  servants,  unless  he  expressly 
command  or  personally  co-operate  in  them.  Each  offender 
against  public  justice  must  answer  for  himself.*  Where  one, 
however,  procures  innocent  agents  to  do  acts  amounting  to  a 
felony,  the  employer,  and  not  the  innocent  agent,  is  held  ac- 
countable ;  for  this  is  his  own  act.^  As  to  penalties,  the  rule 
in  this  country  is  sometimes  understood  to  be  the  same.^  Yet 
penal  actions  in  general  have  more  the  character  of  civil  suits 
than  of  criminal  proceedings;  and,  under  the  revenue  laws, 
penalties  are  frequently  imposed  upon  the  master.®  So,  again, 
have  masters  been  indicted  for  public  nuisances  committed  by 

the  circumstauceB  of  a  particalar  case,  333 ;   Tattle  v,  Detroit  R.,  122  U.  S. 

are  all  nsuaUy  for  submissiou  to  the  189.    Where  a  master  orders  his  iuex- 

jnry.    Mahoney  t;.  Dore,  155  Mass.  513;  perienced  servant  to  do  some  nnasual 

Steinhauser  V.  Spranl  j(1894),  Mo.  work  of  a  dangerous  kind,  not  well 

^  Degg  V,  Midland  R.  R.  Co.,  40  E.  L.  anderstood  by  the  servant,  he  owes  the 

&  Eq.  370 ;  Potter  v.  Faulkner,  1  Best  latter  a  warning,  or  instruction,  besides 

&  Smith,  SCO;  Althorf  v.  Wolfe,  22  furnishing    suitable    appliances;    but 

N.  Y.  355 ;   Abraham  v.  Reynolds,  5  otherwise  if  the  danger  is  obvious,  and 

Hurl.  &  Nor.  143  ;  Ohio,  &c.  R  R.  Co.  v.  the  servant  voluntarily  takes  the  risk. 

Hammersley,  28  Ind.  371 ;   Stewart  v,  105  Ind.  151 ;  Tuttle  v.  Detroit  R.,  122 

Harvard  College,  12  Allen,  58 ;  Wash-  U.  S.  189.    And  a  servant  may  do  such 

bum  V.  Nashville,  &c.  R.   R.   Co.,  3  work  reluctantly  and  yet  voluntarily. 

Head,  638.    For  the  case  where  a  ser-  139  Mass.  580. 

vant,  not  authorized  to  do  so,  gets  an-  '  Smith,  Mast.  &  Serv.  143 ;  Story, 

other  to  help  him   in  his  work,  see  Agency,  §  452 ;  Rex  v.  Hnggins,  2  Ld. 

Jewell  V.  Grand  Trunk  R.,  55  N.  H.  84.  Raym.  1574 ;  Sloan  v.  State,  8  Ind.  312. 

«  A  servant  not  apparently  unfit  for  *  Reg.  v.  Bleasdale,  2  Car.  &  K.  166. 

hazardous  duties,  and  accepting  such  an  ^  Deerfield  v.  Delano,  1  Pick.  465 ; 

employment,  takes  upon    himself  the  Goodhue  v.  Dix,  2  Gray,  181. 

natural  risks  of  that  service.     Howd  ^  See  Smith,  Mast.  &    Senr.   145- 

V.  Miss.    Central    R.,  50    Miss.   178;  147 ;  Attorney-General  t;.  Siddon,  1  Cr. 

Gibson    v.   Erie   R.,    63    N.   Y.   449;  &  J.  220;  Atcheson  v.  Everitt,  Cowp. 

Pennsylvania    R.    v.    Lynch,    90    HI.  391. 
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their  servants,^  according  to  the  English  rule ;  though  modem 
cases  disfavor  such  a  conviction.^  Some  of  the  proceedings 
authorized  by  statute  against  corporations  in  this  countiy  for 
damages  caused  by  the  negligence  of  their  servants  will  be  found 
to  contain  a  like  principle.* 

§  494.  Final  ObservationB  on  Law  of  Domeatio  Bervanta.  ^— 
The  foregoing  brief  statement  of  doctrines  concerning  the  law 
of  master  and  servant  may  suffice  for  the  present  treatise  in  its 
limited  space  and  scope.  To  enter  upon  the  law  further,  or  to 
attempt  in  these  pages  an  analysis  of  the  numerous  and  conflict- 
ing cases  which  constantly  arise  at  the  present  day  under  what 
might  be  called  the  analogies  of  master  and  servant,  would  be 
at  present  impossible.  We  trust  in  time  to  see  the  topic  of 
''master  and  servant"  confined  to  its  l^itimate  and  proper 
limits,  as  one  of  the  domestic  relations,  and  some  new  and  more 
comprehensive  title  applied  to  such  decisions  as  clearly  affect 
mankind  in  the  external  concerns  of  life. 

A  1  Bl.  Com.  431, 432 ;  TurbenriUe  v.  ferred  to  such  general  works  as  Shear- 

Stampe,  1  Ld.  Ra/m.  264.  xpan    and    Redfield    on    Negligence, 

«  22  Q.  B.  D.  736.  Story   or   Wharton    on   Agencj,  and 

'  For  further  discussion  of  the  broad  Woo^  on  Master  and  Servant.    The 

principles  underlying  a  master's  liabil-  decisions  which  relate  to  domestic  sei^ 

ity  for  the  negligence  of  his  servants,  vice  constitute  a  very  small  proportion 

as  illustrated  in  the  modem  English  of  those  which  properly  belong  to  this 

and  American  cases,  the  reader  is  re-  head. 
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ABANDONMENT, 

gives  wife  rights  tAfeme  idle 219 

ABDUCTION, 

of  child 260 

ACCOUNTS, 

of  guardian  in  English  chancery  practice 371 

distinction  between  final  and  intermediate  accoonts     .    .    .    372 

practice  in  the  United  States 872-374,388 

items  allowed  the  guardian 874 

compensation  of  guardians 375 

ACTIONS,  —  Husband  and  Wife. 

for  enticement 41 

breach  of  marital  obligations 48 

mutual  disability 52 

on  wife's  antenuptial  debts 57 

with  reference  to  wife's  torts     ........  75-79,  170  n. 

as  to  wife's  separate  estate 158 

as  to  wife^s  separate  trade 169 

wife*s  modern  right  to  sue,  &o 170  n, 

where  wife  is  abandoned  by  husband 219 

mutual  right  of  husband  and  wife  to  sue 194  a 

Parent  and  Child, 

parent  for  child's  services 252 

per  quod  for  child's  injuries,  seduction,  &c 257,  260 

as  to  illegitimate  children 279,  281 

as  between  parent  and  child 275 

Guardian  and  Ward. 
by  or  against  guardian  or  ward  in  general  ......     843  &  n. 

guardians  sued  on  their  bonds 876,  377 

ward's  suit  against  grnardian 881 

ward's  action  of  account 882 

Infancy. 

suits  must  be  brought  by  guardian  or />rocAetn  omt  ....    449 
infants  cannot  sue  by  attorney  or  in  person 449 
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ACTIONS  —  corUinued, 

how  the  prochein  ami  is  appointed 450 

his  liabilities,  costs,  &c 450 

infants  must  defend  by  guardian  only 451 

guardians  ad  lilem 451 

matters  of  practice 451,  452 

chancery  proceedings  are  similar 452 

binding  effect  of  decree  or  judgment  upon  infant      ....  453 
See  also  Master  and  Servant;  Torts. 

ADHERENCE 36 

See  Husband  and  Wifb. 

ADMINISTRATION, 

on  estate  of  deceased  wife 196 

on  estate  of  deceased  husband 204 

See  Death. 
durante  minore  estate 325 

See  Executor  and  Administrator. 

ADOPTION, 

of  children 232,  273 

ADULTERY, 

effect  on  wife^s  necessaries 66 

divorce  for 220  b 

ADVANCEMENT, 

from  parent  to  child 272 

AFFINITY, 

marriage  disqualification  of 16 

AGENCY, 

wife's  contract;  necessaries 61 

of  wife  for  husband 60,  72 

of  husband  for  wife  in  separate  property 153-155 

of  wife  after  husband's  death 212 

of  child 241,  446  a 

of  guardians 346 

of  servants 488 

See  Contract. 
ALIENAGE, 

of  either  spouse 39,  222  n. 

ANTENUPTIAL  DEBTS, 

of  wife,  husband's  liability  at  oommon  law;  liability  only 

while  coverture  lasts 56 

where  wife  was  infant 56 

effect  where  wife  survives  husband 56 

strictly  legal  demands;  admissions  by  either  spouse      ...      57 

actions ;  judgment,  &c 57 

of  antenuptial  contract;  special  contract,  &c 57 

under  separate  use 109,  128 

statute  changes Ill,  170  n. 

on  death 198,  199 
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ANTENUPTIAL   SETTLEMENTS 171,  173 

See  SETTLEME2YT8. 

ANTICIPATION, 

clause  of  restraint  upon 110,  129, 139 

See  Separate  Property. 

APPOINTMENT, 

power  of,  in  married  women 136  a 

of  guardians  — 

guardians  of  infants  generally  appointed 297 

but  not  natural  and  socage  guardians ;  authority  under  law   .  298 

testamentary  guardians  appointed  by  parent 299 

what  language  suffices  as 299 

extent  of  power  of  appointment  and  authority 300 

whether  infant  can  appoint 301 

rule  as  to  illegitimate  children 282 

chancery  and  probate  guardians  judicially  appointed    .     .     .  302 

what  tribunal  exercises  jurisdiction  and  when 303 

what  person  is  selected  as  guardian 304 

leading  considerations 304,  305 

appointment  of  married  women  and  non-residents    ....  306 

method  of  appointment 307 

effect  of  chancery  or  probate  appointment 308 

civil-law  principles 309 

liability  after  appointment,  before  qualification 326 

APPRENTICE, 

whether  guardian  may  bind  out  ward     ........    335 

legislation  in  England  and  America 457 

mutual  rights  and  duties  of  master  and  apprentice   .     .  457  n.,  487 

ASSAULT  AND  BATTERY, 

of  husband  or  wife 48,  77 

as  to  a  child 262,  263 

as  to  master  and  servant 479 

AVOIDANCE.     See  Infants;  Ratification. 


B. 

BANKRUPTCY, 

in  wife's  separate  trade 163,  169 

as  affecting  voluntary  settlements 186 

BASTARDS 276-282 

See  Illegitimate  Children. 

BIGAMY 21 

BOND,  —  of  guardians^ 

English  practice ;  receiver's  duties 365 

American  rule  as  to  probate  and  other  guardians 366 

liability  of  sureties 367 

general  principles  applicable  to  bonds 367,  368 

51 
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BOHJD  —  continued, 

suits  on  probate  bonds 807,  368,  376 

enforcement  of  sureties'  liability 868,  376 

indemnity  of  sureties 868,  376 

special  bond  in  sales  of  real  estate 369 

BURIAL.     See  Death. 


C. 

CHASTISEMENT, 

right  of,  in  a  husband,  parent,  or  master     ....    44,  244,  467 
CHATTELS  REAL  OF  WIFE, 

effect  of  coverture;  husband's  interest 87,88 

his  right  to  alienate 88 

acts  defeating  wife's  rights 88 

sui*yivorship  of  wife 88 

CHILDREN, 

consent  to  marriage  of ' 30 

parental  custody  of 47 

custody  of,  under  separation  deed  .    . ' 218  n. 

legitimate  children  in  general 223  et  seq. 

See  Legitimacy. 

agency  of  child  for  necessaries 241 

whether  there  is  implied  authority;  agency 241 

agency  in  general  transactions 241 

liability  for  injuries 262 

duties  of  children  to  parents 264 

extent  of  obligation  to  maintain  ;  Stat.  Eliz.,  &o 265 

rights  of,  in  general 266 

right  of  child  to  his  earnings ;  emancipation    ......    267 

See  Earnings;  Emancipation. 

full-grown  children  remaining  at  home 269 

gifts  and  transactions  between  parent  and  child  .    .    .      270,  271 

advancements ;  sale  of  expectant  estates  by  heir 272 

legacies  of  children ;  rights  by  descent  and  distribution    .    .    272 
stepchildren  ;  quasi  relation  of  parent  and  child    237, 239,  261,  273 

claims  against  the  parental  estate 274 

suit  between  child  and  parent 275 

illegitimate  children  (see  Illegitimate  Children)    .    .    .    276 
See  also  Custody;  Infants;  Parent. 

CHOSES, 

of  wife  in  possession  or  action 82 

See  Personal  Property  of  Wife. 

CIVIL  LAW, 

theory  of  marriage  and  property 6 

as  to  separate  trade 170 

as  to  legitimacy 226-229 

as  to  guardianship 292,  309,  358 
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COERCION.    See  Crimes;  Torts. 

COLOR, 

as  marriage  disqualification 17 

COMMUNITY 7 

CONCILIATION,  COUNCILS  OF.    See  Workmen     ....    456 

CONFLICT  OF  LAWS, 

relative  to  marriage,  marital  property  rights,  and  divorce      222  n. 

as  to  domicile  of  child 231 

as  to  legitimacy 231 

as  to  ward's  person 327,  328 

as  to  ward's  property 3*29 

as  to  age  of  majority 393 

CONSANGUINITY, 

marriage  disqualification  of 16 

CONSTITUTION, 

questions  as  to  marriage  relation 31,  114 

questions  under,  as  to  legitimacy  and  adoption      .    .     .      229,  232 

as  to  acts  interfering  with  parental  rights  and  duties    .     .     .  256 

as  to  matters  of  guardianship 330 

as  to  master  and  servant 456 

CONTRACT, 

of  wife  under  coverture  or  common-law  doctrine 68 

of  wife,  general  coverture  disability 58 

contracts  void  at  common  law 58 

disability  illustrated 58 

disability  extends  beyond  death  of  spouse  or  divorce     ...  59 

wife  binds  htisbaiid  as  agent ;  effect  of  his  assent  or  joinder  ...  60 

wife^s  necessaries ;  foundation  of  husband's  obligation  ....  61 

wife  may  pledge  husband's  credit 61 

what  are  such 61 

what  are  not  such 61 

wife* s  necessaries:  (\)  living  together ;  or  (^)  separate     ....  62 

(1)  presumption  from  cohabitation ;  husband's  permission  .  63 
wife's  agency  controlled  by  fact  of  husband's  supply  ...  63 
wife's  unauthorized  purchase  may  be  ratified;  assent  and 

dissent 64 

wife's  necessaries  supplied  upon  wife's  or  third  person's  credit  64 

wife's  necessaries  where  husband  neglects  to  supply  ....  65 

(2)  where  spouses  live  apart 66 

wife's  reasons  for  leaving  husband;  return       66 

where  spouses  live  apart  and  wife  commits  adultery  ....  66 

wife's  necessaries ;  effect  of  receiving  wife  back 67 

when  spouses  live  apart,  binding  wife  herself    ....  67 

one  spouse  being  in  asylum  or  prison 67 

in  case  of  voluntary  separation ;  allowance 68 

legalized  separation,  and  alimony 68 

presumptions  when  spouses  live  apart ;  rule  of  good  faith  69 

modern  rule  summed  up 70 
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CONTRACT  —  continued, 

marriage  reputed  or  rfe/arfo 71 

where  one  spouse  is  a  minor    .     ; 71 

family  necessaries ;  children ;  relatives 71 

wife's  necessaries;  parental  claims 71 

wife's  own  claims  fornecessaries;  raising  funds,  &c.     ...  71 

wife's  necessaries;  leading  elements;  partial  claims      ...  71 

wife^s  general  agency  for  her  husband 72 

ratification,  &c 72 

effect  of  creditor's  marriage  with  debtor 73 

changes  under  married  women's  acts 170  fi. 

general  transactions  between  husband  and  wife 191 

See  Husband  and  Wifb. 

of  wife  after  husband's  death 212 

See  Death. 

transferring  parental  rights 251 

of  guardian  for  his  ward 509 

for  hire  of  servant 458-463 

CONVERSION, 

of  ward's  estate .      347,  355 

CONVEYANCE, 

of  wife's  lands 90,  94 

husband's  joinder 133,  150 

from  one  spouse  to  another 192 

to  husband  and  wife ;  its  effect 193 

See  Real  Estate  of  Wife. 

COVERTURE, 

general  principles  of  old  law 4-10 

affecting  private  wrongs  and  public  wrongs 49 

general  inequalities  of  old  law  stated 54 

what  each  spouse  yields  as  to  property 54 

husband's  liability  for  wife's  contracts ;  wife's  immunity  .    .      54 

wife's  immunity,  &c.,  as  to  torts ,      54 

when  wife  is  treated  aafeme  sole 55 

husband  liable  for  wife's  antenuptial  debts 66,  57 

See  Antenuptial  Debts. 

wife's  disability  to  contract •••      58 

See  Contract. 

effect  upon  wife's  injuries,  and  frauds  committed  upon  or  by 
her 74 

See  Torts. 

effect  upon  wife's  personal  property 80  6/  seq. 

See  Personal  Property  of  Wife. 

effect  upon  wife's  chattels  real,  leases,  &c 87,  88 

See  Chattels  Real  of  Wife. 

effect  upon  wife's  real  estate •    •     .     89-90 

See  Real  Estate  of  Wife. 
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CRIMES. 

of  husband  or  wife ;  coercion,  &c 49 

against  property 51 

of  one  spouse  affecting  the  other 170  n. 

of  parent 244 

of  infant 395 

infant  as  criminal  prosecutor ;  crimes  against  infanta    .    .    .    396 

of  servant 484,  493 

CRIMINAL  INTERCOURSE.    See  Seduction 41 

CRUELTY 44,  220  6,  244 

CURTESY, 

its  nature  and  incidents 201,  202 

CUSTODY, 

of  children,  common-law  rule  47,  245 

mother's  rights  disregarded  at  common  law      ....     245,  333 

chancery  jurisdiction ;  common  law  overruled 246 

on  what  grounds  the  English  chancery  court  interferes      .     .    246 

oommon-law  courts  interfere  on  habeas  corpus 246  n. 

Justice  Talfourd's  act;  English  rule        247 

doctrine  of  custody  in  the  United  States 248 

child's  welfare  the  primary  object 248 

custody  under  divorce  and  other  statutes 249 

child's  wishes  sometimes  regarded 250 

agreements  to  transfer  custody 251 

guardian's  right  of  custody 332,  333 


D. 
DEATH, 

of  spouse,  effect  on  wife's  antenuptial  debts 56 

as  to  wife's  contract  disability 59 

survival  of  action  for  damages  to  wife 77 

effect  upon  wife's  personal  property 80 

•  coverture ;  effect  on  wife's  chattels  real ;  survivorship   .     .     87,  88 

coverture ;  effect  on  wife's  real  estate 89,  96 

effect  on  wife's  separate  estate        107 

affecting  continuance  of  separate  estate 107,  127 

widowhood  and  remarriage  as  to  separate  use  ....      107,  127 

survivor's  rights  controlled  by  antenuptial  settlement   .     .     183  n. 

dissolution  of  marriage  relation  by:  (1)  husband  as  survivor.    • 

husband's  common-law  right  to  administer 196 

purposes  of  husband's  administration ;  assets  for  his  creditors   197 

husband's  sarvivorship  affecting  wife's  personalty    ....    198 

administration  for  his  own  benefit 198 

husband  bound  to  bury  wife ;  his  wishes  respected   .     .     .     .     199 

husband's  personal  liability  for  deceased  wife's  debts,  &c.     .     199 

death  pending  settlement  of  deceased  wife's  estate    200 

death  of  female  administratrix  leaving  a  husband    ....    200 
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DEATH  —  continued, 

hasband*8  freehold  by  marriage  in  wife's  real  estate      .    .    .    201 

husband's  enlarged  freehold  as  tenant  by  curtesy      ....    202 

abatement  of  real-estate  suits  by  death 203 

surviving  husband's  claims  against  wife's  real  estate    .     .    .    203 

(2)  toi/e  as  survivor. 

widow's  rights  of  administration 204 

distributive  share 205 

waiver  of  provision  under  husband's  will    ....    206 

allowance 207 

paraphernalia 208 

wife's  letters  belong  to  her 208  n. 

widow's  equity  of  redemption  of  mortgage 209 

exoneration 209 

controversies  with  administrator 210 

right  and  duty  to  bury  husband 211 

wife's  agency  for  husband  after  his  death 212 

rights  in  deceased  husband's  real  estate 213 

dower  and  curtesy  compared 213 

homestead  system 214 

simultaneous  death  of  husband  and  wife;  ownership  of  fund  214  a 

wills  of  married  women 203  n. 

effect  of  divorce 221,222 

o/ mmor  cAt/(/ ;  funeral  expenses 242  a 

of  parent ;  child's  inheritance 272,  277 

of  ward  or  guardian 312,314 

of  ward's  funeral  expenses 337  n. 

of  master  or  servant 473  a,  474 

DEBT.     See  Antenuptial  Debts:  Contract. 

DESERTION, 

as  a  breach  of  the  duty  of  spouses 86 

as  cause  for  divorce 220  h 

DIVORCE, 

in  connection  with  annulling  marriage 19 

impediments  following 22 

effect  on  wife's  contract  disability 59 

costs,  fees,  &c.,  whether  necessaries 61 

as  to  wife's  necessaries 68 

effect  upon  husband's  suit  for  loss  of  wife's  services     ...      77 

effect  upon  wife's  personal  property 80 

effect  on  wife's  real  estate  and  coverture  rights    ....     80,  96 

whether  separation  deed  bars 218n. 

divorce  legislation  in  general 48,  220 

from  bed  and  board;  from  matrimony 220  a 

causes:  adultery;  cruelty;  desertion;  miscellaneous      •     .      220  h 

effect  of  absolute  divorce  upon  property  rights 221 

effect  of  partial  divorce  upon  property  rights 222 

conflict  of  laws  in  divorce 222  n. 

as  to  children 227  a,  237,  239,  364 
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DOMESTIC  RELATIONS, 

defined  and  classified 1,  2 

its  leading  topics 1,  2 

classification  by  other  writers 1 

antiquity  of  the  law 3 

its  supremacy 3 

universal  in  its  scope 3 

See  Husband  and  Wife;  Guardianship;  Masteb  and  Sebvant; 

Parent  and  Child. 

DOMICILE, 

assigned  by  law  to  every  one 3 

the  matrimonial 37 

relative  to  alien  and  citizen  marrying 39 

in  conflict  of  laws 222  n. 

of  children 230 

guardian's  right  to  change  it 334 

See  Conflict  of  Laws. 

DOWER, 

its  nature  and  incidents 213 

guardian  may  assign  ward's  dower .    350 

DRUNKENNESS  (or  INTOXICATION), 

marriage  disqualification  of 18 

as  a  cause  of  divorce        220  b 
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EARNINGS, 

of  wife  at  common  law 81 

under  modern  equity  and  statutes 162 

rule  with  statutory  changes 162 

apart  from  statute 162 

gift  of,  in  wife's  favor 162 

where  husband  deserts  or  neglects 162 

of  minor  children  belong  to  parent 252 

the  rule  limited  in  practice 252  a 

parent  may  sue  for  earnings 252 

may  relinquish  right 252  a 

prize-money,  pay,  seaman's  wages,  &c 252  a 

mother's  rights  to  child's  services  and  earnings 254 

o/u^ord' do  not  belong  to  guardian 336 

of  infant ;  his  contract  of  service  construed 421 

whether  money  is  due  when  infant  avoids  it    ...     .      443,  444 

of  servant 472,  488 

See  Emancipation;  Pin-money;  Trade. 
EDUCATION, 

parents  should  educate  children 235 

questions  under  father's  will ;  religious  education     ....    235 
jurisdiction  and  practice  of  chancery  in  such  matters    .    .     .    235 
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EDUCATION—  continued, 

parent's  right  where  child  is  excluded  from  school  ....    235 

value  considered 242  b 

as  to  guardian  and  ward 340 

as  to  master  and  servant 4G7 

ELECTION 370,432,448 

See  Ward. 

EMANCIPATION, 

of  children  by  the  parent 253,  267 

how  emancipation  is  effected 267  a 

by  indenture  and  parol 267  a 

emancipation  must  be  proved 267  a 

emancipation  by  abandonment  or  marriage      ....  260,  267  a 

effect  of  emancipation 268 

earnings  of  child  then  belong  to  him 268 

emancipation  on  arriving  at  full  age 269 

full-grown  children  may  remain  at  home 269,  421 

their  rights  and  duties  in  such  case 269 

legislative  emancipation 392 

ENLISTMENT, 

infant's  contract 419 

ENTICEMENT, 

of  wife 41 

of  child 260 

of  servant 487 

EQUITY,  WIFE'S 

to  settlement ^ 85 

EQUITY, 

modifying  coverture 100  et  seq- 

See  Separate  Property. 
EVIDENCE, 

husband  and  wife  disqualified  as  witnesses 53 

exceptions  to  rule 53 

capacity  of  infants  to  testify 398 

servants  may  be  witnesses 480 

EXECUTOR  AND  ADMINISTRATOR, 

wife  as  executrix,  &c 86 

husband  of  female  executrix,  &c 86 

See  Death. 
EXONERATION, 

wife's  right 209 

F. 

FATHER.     See  Parent. 
FORCE, 

in  marriage 23,  24 

FRAUD, 

in  maiTiage 23,  24,  76,  77, 183 

See  Torts. 
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FRAUDS,   STATUTE  OF, 

as  to  settlements 172,  179 

applied  to  guardian's  promise 345 

applied  to  couti*act  of  hiring  a  servant 459 


G. 

GIFTS, 

in  restraint  of  marriage 32 

to  husband  or  wife,  or  both 189,  193  n. 

between  husband  and  wife,  or  postnuptial  settlements  .     .     .  1S4 

to  child 255 

between  parent  and  child 270 

See  Guardian  ;  Infants  ;  Settlements. 

GOVERNMENT, 

not  liable  for  torts  of  servants 483 

GUARDIAN.     (See  Guardianship.) 

consent  of,  to  marriage 30 

mamage  with  female  guardian,  its  elfect 86,  326 

eifect  of  female  guardian's  marriage 318 

rights  and  duties  of  socage  guardian 320 

rights  and  duties  of  testamentary  guardian 320 

nature  of  guardian's  estate;  whether  a  trustee 321 

authority  over  person  and  estate 320 

chancery  and  probate  control  of  ward's  property  contrasted  .  323 

joint  guardians 322 

guardian  liolding  other  trusts 324,  373 

cannot  blend  distinct  trust 324 

where  legacy  is  left  to  an  infant 324 

administrator  durante  minore  celate 325 

quasi  guardianship  where  no  regular  appointment    ....  326 

rights  as  to  ward^s  person 331 

guardian's  right  of  custody 332,  333 

rule  as  between  guardian  and  parent;  mother's  rights  .      332,  333 

whether  guardian  may  change  ward's  domicile 334 

or  carry  ward  beyond  the  jurisdiction 334 

guardian  cannot  claim  ward's  personal  services 335 

other  rights  relating  to  ward's  person 335 

duties  as  to  ward^s  person 336 

general  rule  of  protection,  education,  and  maintenance     .  337 

guardian  not  bound  to  expend  his  own  fortunes 837 

when  he  incurs  personal  liability       337 

appropriation  of  ward's  property  for  his  support       •     •    •     .  337 

when  income  may  be  exceeded •     •     .     .  338 

allowance  to  parent  for  ward's  support       .     .     •     •          .     .  339 

maintenance  in  chancery 838,  339 

guardian's  right  to  control  ward's  education 340 
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GUARDIAN  —  continued, 

r-ights  and  duties  as  to  toard^s  estate 341 

general  rules  of  management 341,  342 

right  to  sue  and  arbitrate 343 

guardian  cannot  bind  ward  by  contract 344 

but  may  be  reimbursed  from  ward's  estate 344 

title  to  promissory  notes,  &c 345 

application  of  statute  of  frauds  to  guardian's  contract  .     .     .     345 

agents  or  attorneys  employed  by  guardian 346 

changes  in  character  of  ward's  property ;  sales,  exchanges,  &c.  347 

conversions  of  property  not  favored 347 

but  practical  conversion  sometimes  takes  place 347 

sales,  exchanges,  mortgages,  &c 347 

unauthorized  acts  are  at  guardian's  peril 348 

limit  of  guardian's  responsibility 348 

he  must  not  derive  undue  advantage 349 

limit  of  guardian's  liability 349 

duties  as  to  ward's  real  estate ;  rents,  leases,  &c 350 

authority  over  real  estate  limited ;  easements,  dower,  &c.   350,  351 

right  to  mortgage,  execute  deeds,  &c 351 

duties  as  to  personal  estate 352 

must  secure  property,  collect  debts,  deposit,  &c 352 

whether  guardian  may  pledge 852  a 

investment  of  ward's  funds , 353 

when  guardian  is  chargeable  with  interest 354 

speculations  with  ward's  money 854 

lUce  other  fiduciaries 354  a 

sales  of  ward's  personal  estate 347,  355 

sales  of  ward's  real  estate 847,  351,  356-363 

sales  of  lands  under  American  statutes;  essentials,  &c.      .  359-363 

mortgage  of  lands  under  statutes,  &c 361  a 

guardian's  own  sale  not  binding;  usually  sale  must  be  public    364 

criminal  responsibility 381 

his  bond,  inventory,  and  accounts 365-377 

dealings  with  his  ward ;  settlement,  &c 878-390 

See  Accounts;  Bond;  Inventory;  Ward.    And  see  Guardianship. 

GUARDIAN  AD  LITEM, 

in  suits  against  infanta 296,  449,  451 

GUARDIANSHIP, 

in  general 2,  11,  283,  320 

defined;  applied  to  person  and  estate 283 

ancient  species  of  guardianship 284 

by  nature  and  nurture 285,  290 

in  socage 286,  290 

testamentary  guardianship 287,  290 

chancery  guardianship 288,  291 

by  infant's  election 289 

probate  guardianship 291 

at  civil  law 292 
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GUARDIANSHIP  —  continued, 

of  illegitimate  children 282 

of  insane  persons 283,  293,  379,  380 

of  spendthrifts 293,379,380 

of  married  women 294 

for  special  purposes 295 

guardians  ad  litem 296,  451 

quasi  relation  established  where  no  appointment      ....    326 

conflict  of  laws ;  ward's  person  or  property 327-329 

constitutional  questions 330 

See  Appointment;  Ouabdian;  Termination;  Wabd. 


H. 

HABEAS  CORPUS, 

as  to  husband  and  wife 48 

as  to  custody  of  child 246,  248 

HOMESTEAD      ....-...• 214 

HOUSEKEEPING  ALLOWANCE 161 

See  Separate  Property. 

HUSBAND  AND  WIFE, 

general  remarks  as  to  systems  of  legislation,  &c 4-10 

outline  of  examination 33 

person  of  the  spouse;  coverture  doctrine;  husband  head  of 

family 34 

duty  of  spouses  to  adhere  or  live  together 35 

breach  by  desertion,  &c. ;  duty  of  making  cohabitation  toler- 
able        36 

the  matrimonial  domicile 37 

husband's  right  to  establish  the  domicile 38 

domicile  relative  to  alien  and  citizen 39 

woman's  name  changed  by  marriage 40 

right  of  one  spouse  to  the  other's  society;   suit  for  entice- 
ment       41 

husband's  duty  to  render  support 42 

wife's  duty  to  render  services 43 

right  of  chastisement  and  correction 44 

husband's  right  of  gentle  restraint .  45 

regulation  of  household,  visitors,  &c 46 

castody  of  children 47 

remedies  against  one  another  for  breach  of  matrimonial  obli- 
gations      48 

right  of  divorce,  indictment,  &c 48 

hire  of  servants 461  a 

coverture  affecting  public  wrongs  and  private  wrongs 49 

spouse  as  a  criminal ;  presumption  of  husband's  coercion  and 

wife's  innocence 50 

offences  aguiust  the  property  of  either  s(x>use 51 
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HUSBAND  AND  WIFE  —  con/ifiu^cf, 

general  rights  and  disabilities  of  the  spouses f 

coverture  and  mutual  disabilities .    •    •    •      52 

mutual  disability  to  contract,  sue,  &c 52 

mutual  disqualification  as  witnesses 53 

See  Coverture. 

equity  and  late  legislative  changes 100-102 

See  Married  Women's  Acts;  Separate  Property. 

prevalent  tendency  to  equalize  the  sexes 100-102 

settlements  and  transactions  between  husband  and  wife      171,  184 

See  Settlements. 

general  contracts  between 191 

husband  as  borrower  from  wife 191 

promissory  note  from  one  spouse  to  the  other 192 

conveyance  from  one  spouse  to  another;  lease,  &c 192 

of  lands  to  husband  and  wife 193 

promissory  note  or  security  payable  to  husband  and  wife  .     .     193 
gift,  &c.,  to  husband  and  wife;  their  joint  deposit  or  invest- 
ment    • 192,  193  n. 

resulting  trust  as  to  fund  in  husband's  or  wife's  favor  .     .     .     194 
equitable  relief  for  fraud,  &c.,  of  oue  upon  the  other     .     .     .     194 

insurance  on  husband's  life  for  wife's  benefit 195 

dissolution  of  marriage  relation  by  death ;  rights  and  duties 

of  sui-vivor        196,  204 

See  Death. 

wills  of  married  women 203  n. 

effect  of  divorce  upon  property  rights 221,  222 

See  Separation;  Divorce. 

conflict  of  laws  as  to  marital  rights 222  n. 

wife  as  guardian '.••....    306 


I. 

•ILLEGITIMATE  CHILDREN, 

rights  and  disabilities  in  general ;  their  peculiar  footing  ,    .  276 

disability  of  inheritance 277 

common-law  and  civil-law  doctrines 277 

inheritance  permitted  in  the  United  States 277 

preference  as  between  mother  and  father 278 

putative  father's  right  of  custody 278 

statutes  affecting  the  subject 278 

whether  putative  father  must  maintain 279 

seduction  may  support  promise  to  mother 279 

general  rights  of  action  as  to  such  children 280 

persons  in  loco  parentis ;  distant  relatives 280 

bequests  to  illegitimate  children 281 

extent  of  doctrine  in  England  and  America 281 

guardianship  of  illegitimate  child 282,  298 
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IMPOTENCE, 

as  marriage  disqualification 19 

INFANCY, 

in  general;  classification •    •    • 2 

considered  as  impediment  to  marriage     .......    20,  30 

See  Infants. 

as  to  antenuptial  debts 56 

as  applied  to  wife's  necessaries 71 

conveyance  of  lands 96,  447 

And  see  Guardianship. 

INFANTS, 

husband  bound  as  adult 69,  74,  87 

election  of  guardian 289,  301 

election  of  ward 379 

guardian  sometimes  holds  infant's  legacy 324 

or  administers  in  his  stead 325 

sale  of  infant's  lands;  statute  provisions 856-363 

when  the  age  of  majority  is  reached 391 

general  incapacity  to  contract 392 

growing  capacity  during  non-age 880,  392 

legislative  relief  from  non-age 392 

conflict  of  laws  as  to  the  tnie  age  of  majority 893 

right  of  infant  to  hold  office  and  perform  official  functions    894, 416 

responsibility  for  crimes 395 

infant's  criminal  complaint;  infant  as  prosecutor      ....     396 

discretion  against  peril 396 

wills  of  infants •     .     •     .     .     397 

testimony  of  infants 898 

their  marriage  settlements 399 

their  exercise  of  a  power 399  a 

acts  void  and  voidable 400 

general  doctrine  of  binding  acts  and  contracts 400 

test  of  void  and  voidable  contracts 401 

privilege  of  avoiding  not  extended  to  others 402 

modern  tendency  to  regard  all  acts  as  voidable  only ;  instances    403 

acts  and  contracts  excepted  as  void 403 

bonds,  notes,  &c. ;  voidable  purchase 404,  405 

deeds,  leases,  exchanges,  &c. ;  rule  of  Zouch  v.  Parsons     .     .    405 

letters  of  attorney,  cognovits,  &c 406 

miscellaneous  voidable  acts  and  contracts 407 

infant  shareholder's  liability 407 

gifts  of  infant 407 

infant's  trading  and  partnership  contracts 408 

summary  of  doctrine  as  to  void  and  voidable 409 

usual  period  of  ratification,  that  of  majority 409. 

disaffirmance  of  contracts  dunng  minority 409 

acts  binding  upon  the  in/ant 410 

general  principle  of  binding  acts 410 

contracts  for  necessaries 411 

See  Necessaries. 


814  INDEX. 

Sbcixob 
INFANTS  —  continued, 

contracts  relative  to  marriage  state 415 

infant's  acts  which  do  not  touch  his  interest;  where  trustee, 

officer,  &c 416 

infant  shareholders  and  defendants  in  equity 417 

acts  which  the  law  would  have  compelled 418 

infant's  contract  of  enlistment ;  contracts  hindiug  because  of 

statute 419 

indentures  of  apprenticeship 419 

infant's  recognizance  on  criminal  charge      .    .    .    ;       404  n.,  420 

contracts  of  service  construed ;  whether  binding 421 

whether  compensation  is  due  when  infant  avoids 421 

injuiies  and  frauds  of  infants 422-431 

See  Torts. 
ratification  and  avoidance  of  acts  and  contracts    .     .     .      432-448 

See  !Ratification. 

actions  by  and  against 449-451 

chancery  practice  relative  to  infants 452 

binding  effect  of  decree  or  judgment  upon  infant      ....     453 
See  Actions.    See  also  Children;  Domicile;  Guardian. 
INJURIES.    See  Torts. 

INSANE  PERSONS, 

disqualification  for  marriage 18 

See  Guardianship. 
INSURANCE, 

of  husband's  life  for  wife's  benefit 195,  198  n. 

of  parent  on  child's  life 253 

INTEREST 354,374 

See  Guardian. 
INVENTORY. 

of  ward*s  estate  to  be  filed  by  guardian 870 

INVESTMENT 853 

See  Guardian. 


J. 

JOINT  GUARDIANS 322,  850,  868 

See  Guardian. 
JOINT  TENANCY 98,  193 


L. 

LEASE 88,  90,  133,  150,  192,  860 

See  Chattels  Real;  Guardian;  Real  Estate. 
LEGACY.    See  Personal  Property. 
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LEGITIMACY, 

definition *    ....    224 

presumption  of  legitimacy 225 

legitimation  of  illicit  ofEspring  by  sabsequent  marriage      226,  227 

status  of  children  born  after  divorce 227  a 

doctrine  in  mari-iages  null,  but  bona  fidt  contracted     .    .    .    228 

legitimation  by  sovereign  or  legislative  acts 229 

conflict  of  laws  as  to  legitimacy 231 

See  Illegitimate  Children. 

LETTERS, 

of  husband,  wife's  title 208  n. 

as  basis  of  marriage  settlement , 177 

LIFE  ESTATE, 

of  wife,  afEected  by  coverture 98 


M. 

MAINTENANCE, 

nature  and  definition ;  wife  and  children 42,  236 

how  far  the  parental  duty  extends  at  common  law    ....    237 

statute  43  Eliz.  applied,  &c 237 

maintenance  of  stepchildren 237,  273 

children  of  separated  or  divorced  parents    237,  239 

maintenance  ordered  in  chancery 238 

circumstances  considered  by  the  court  of  chancery    ....    238 

father  unable  to  support  fully,  &c 238 

rule  applied  to  mother 109,  239 

restriction  applied  to  maintenance ;  past  maintenance    .      238,  239 

rules  in  chancery,  income,  fund,  &c 239 

value  estimated 242  h 

of  illegitimate  children 279 

rule  applied  to  guardian 837-339,  874 

See  Neckssarieb. 

MAJORITY.     See  Infants. 

MARRIAGE, 

its  primitive  institution,  &c 9,  10 

general  conclusions  as  to  marital  relation 10 

definition  of 12 

more  than  a  civil  contract;  an  institution 13 

void  and  voidable;  nullity 14,228 

essentials  of 15 

disqualification  of  blood;  consanguinity  and  affinity      ...       16 

civil  condition ;  race,  color,  &c 17 

religion 17  n. 

mental  capacity;  insane  persons,  &o.  .* 18 

drunkenness;  deaf  and  dumb  persons,  &c 18 

physical  capacity  of  parties;  impotence  ........      19 

disqualification  of  infancy 20,  415 
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MARRIED  WOMEN'S  ACTS -^ continued, 

torts  and  cnmes  by  one  spouse  affecting  the  other    .    .    .     170  n. 

changes  concerning  the  wife's  property 170  n. 

equity  to  settlement   .     .    .     170  n. 

wife's  right  to  sue,  submit  to  arbitration,  &c 170  n. 

general  conclusions 170  n. 

general  transactions  between  husband  and  wife  ....     170  n. 

guardiauship'of  wife,  under 294 

See  Husband  and  Wife. 

MASTER, 

obligations  as  to  discipline,  education,  &c 467 

duty  to  furnish  nece!^sa^ies   .     .     .     ; 468 

whether  he  must  find  work 469 

must  indemnify  servant 470 

duty  to  receive  into  service  the  person  engaged 471 

remedies  against  master  for  breach  of  contract     .     .     .      471,  472 

obligation  to  pay  wages 472 

apportionment  and  quantum  meruit ;  offsets,  &c 473 

wages:  effect  of  change  of  contract,  excuse  by  act  of  God, 

justifiable  termination,  &c 474 

where  termination  is  by  mutual  consent,  conditions,  &c.    .     .    475 
representations  as  to  servant's  character,  guaranty,  &c.      .     .    476 
general  rights  of  master^ 

right  to  protect  and  defend 479 

right  of  action  for  injuries  to  servant 486 

seduction,  enticing  away,  and  harboring 487 

right  to  servant's  acquisitions ;  how  far  respected     .    .    «    .    488 
general  liabilities  of  master, 

bound  by  servant's  acts  and  contracts  as  agent 489 

application  of  rule  to  contracts 489 

agents,  genera]  and  special 489 

civil  liability  for  servant's  torts 490 

not  for  acts  wanton  and  beyond  scope  of  employment   .    .    .    490 

limitations  of  rule 491 

not  liable  to  servant  for  tort  of  fellow-servant 492 

but  liable  for  his  own  negligence 492 

who  are  servants  and  fellow-servants 492 

not  criminally  responsible  for  servant's  misconduct,  but  only 

for  his  own 493 

See  Servant. 

MASTER   AND  SERVANT, 

nature  and  origin  of  the  relation 2, 454 

limitations  of  the  subject 254,  461 

rule  of  classification 455 

final  observations  on  this  topic 494 

See  Apprentice;  Master;  Servant;  Workmen. 

MORTGAGE, 

of  wife's  lands 91,  94 
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MORTGAGE  —  continued, 

by  wife  for  husband's  debts 137,152 

of  wife's  separate  lands 137,  152 

wife's  equity  of  redemption 209 

exoneration 209 

by  gaardian,  of  ward's  property 347,  351,  361  a 

MOTHER.    See  Pakent. 


N. 
NAME, 

wife's  by  marriage 40 

NECESSARIES, 

of  wife 61-71 

under  equity  and  modern  legislation   .     .    .  109, 128, 144  a,  170  n. 

See  Contract. 

ofchMren 241,  241  a,  269,  337,  411 

whether  child  may  bind  parent 241 

whether  child  must  supply  parent 265 

whether  guardian  must  supply  ward 337,  374 

leading  principles  as  to  infants 411 

what  are  classed  as  necessaries  for  an  infant 41 1 

question,  one  of  mixed  law  and  fact 412,  413 

education,  house-repairs,  legal  expenses 412 

trading  contracts  not  included 412 

limitation  of  liability  for  necessaries   ....      255  a,  413,  414  a 

money  advanced  for  necessaries 414 

infant's  bond,  no£e,  &c.,  for  necessaries 414 

of  a  servant,  and  master's  liability 468 

NEGLIGENCE.    See  Torts. 

NULLITY, 

of  marriage,  suits  for 14 


P. 

PARAPHERNALIA 208 

PARENT, 

consent  of,  in  marriage 80 

rule  as  to  family  necessaries 71 

See  Children;  Infancy. 
duties  in  general. 

leading  duties  to  children  enumerated 233 

duty  of  protection 234 

duty  of  education 235 

See  Education. 

duty  of  maintenance 236,  338 

See  Maintenance. 
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PARENT  —  continued, 

duty  to  provide  t>rofefi8ion  or  trade 242 

liability  for  minor  child's  barial 242  a 

rights  in  general, 

general  authority  of  the  parent 243 

right  of  chastisement;  indictment  for  cruelty  .     .    .    .     244,332 

right  of  custody 245 

See  Custody. 

right  to  child's  labor  and  services 252 

See  Earnings 

right  to  clothing,  money,  and  other  effects 253 

mother's  rights  to  child's  services  and  earnings 254 

no  right  to  child's  general  property 255 

how  far  legislature  may  interfere  with  parents'  rights  and  duties  256 
rights  as  to  child's  injuries 257 

See  Torts. 
liabilities  as  to  child's  torts 263 

See  Torts. 

transactions  between  parent  and  child 270,  271 

rule  of  advancements ;  expectant  estates      .....      272-275 
legacies  to  children ;  descent  and  distribution  ....      272-275 

claims  of  child  upon  estate •    .    274 

suits  between  parent  and  child - 275 

PARENT  AND  CHILD, 

nature  of  the  relation 11,  223 

See  Children;  Illegitimate  Children;  Legitimacy;  Parent. 
PERSONAL  PROPERTY, 

oftoife:  coverture  or  common  law  doctrine, 

marriage  a  gift  to  husband 80 

extent  of  gift  considered ;  effect  of  divorce,  &c 80 

earnings  of  wife  vest  in  husband 81 

wife's  personal  property  in  possession,  or  corporeal  personalty      82 
incorporeal  personal  property,  or  chases  in  action  ; 

reduction  by  husband  requisite 83 

what  are  the  wife's  choses  in  action 83 

money  rights  or  claims 83 

choses  in  action,  &c.,  what  constitutes  reduction  into  possession      84 
wife's  equity  to  settlement,  where  chancery  is  sought    ...      85 

modern  changes ;  married  women's  acts 170  n. 

See  Separate  Property. 

of  child 255,281 

qfward 352-354,355 

of  servant 488 

PIN-MONEY 160 

See  Separate  Property. 

POLYGAMY 21 

See  Marriage. 
PORTIONS 183  fi- 

See  Settlements. 
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POSTNUPTIAL  SETTLEMENTS 1»4 

See  Settlements. 

PRESUMPTION, 

of  wife's  coercion  by  husband 49,  75 

in  wife's  necessaries 63,  69 

as  to  ownership;  wife's  separate  property 120  a 


of  legitimacy 


225 


P  ROC  HE  IN  AMI, 

in  suits  by  infants 449 

PROFESSION, 

married  woman's 162-170 

See  Earnings,  Trade. 
PROTECTION 234 


R. 


« 


RATIFICATION, 

of  voidable  acts  and  contracts ;  infants  may  ratify  or  disaffirm  432 

Lord  Tenterden's  act  construed 433 

other  statutes  on  this  point 433 

American  doctrine  of  ratification  independent  of  statute   .     .  434 

conflicting  decisions ;  instances 434,  435 

whether  acknowledgment  of  debt  suffices ;  conflicting  dicta   .  436 

summary  of  American  doctrine 437 

express  repudiation  and  disaffirmance 437 

ratification  as  to  real  estate;  his  conveyance;  lease;  mort- 
gage, &c 438,  439 

whether  entry  upon  the  land  is  necessary 440 

rule  as  to  an  infant's  purchases 441 

executoiy  contracts,  &c.,  voidable  during  infancy;  how  af- 
firmed or  disaffirmed 442 

rule  applied  to  infant's  contract  of  service 443 

parents,  guardians,  &c.,  cannot  render  contract  obligatory  on 

infant 444 

miscellaneous  points  in  ratification ;  new  promise ;  knowledge 

of  rights 445 

whether  infant  must  place  other  party  in  statu  quo  if  dis- 
affirming   446 

by  intervention  of  agent 446  a 

ratification,  &c.,  as  to  infant  married  woman 447 

how  far  chancery  may  elect  for  the  infant 448 

REAL  ESTATE, 

of  wife;  effect  of  coverture , 

general  rule;  husband's  freehold 89 

curtesy 89,201,202 

husband\s  interest,  how  lost 89 

where  no  life  interest  is  acquired  by.  him     .......  89 

husband's  right  to  convey  or  lease 90 

mortgage 91 

dissent  to  purchase 92 


822  INDEX. 

REAL  EST  ATE --continued^ 

waste,  conversion,  &c.    .  ' 92 

agreement  to  convey 03 

wife's  agreement  to  convey,  and  her  conveyance 94 

mortgage 94 

statute  formalities,  &c.,  in  conveyance 94 

in  mortgage 94 

covenants  in  statute  conveyance,  mortgage,  &c 95 

conveyance,  &c.,  of  infant  wife's  lands 96 

estoppel  applied;  general  lands  and  separate  lands  distin- 
guished     97 

wife's  life  estate;  hushand's  interest;  joint  tenancy,  &C.    .     .  98 

husband's  freehold  interest  in  land,  not  devisable     ....  99 

equitable  conveyance  of  wife's  separate 133 

encumbrance  by  mortgage,  &c 137,  152 

changes  by  married  women's  acts 170  n. 

See  Separate  Property;  Death.      » 

of  child 255 

of  infant  toard ;  how  sold,  mortgaged,  &c.     347, 350, 351, 356-363, 369 
REDUCTION  INTO  POSSESSION, 

under  coverture  doctrine 84 

See  Personal  Property  of  Wife. 

RELIGION, 

marriage  disqualification  of 17  n. 

See  Education. 

RESTITUTION, 

of  conjugal  rights;  suit  for •    •    •    .    .     218  n. 


S. 

SEDUCTION, 

marriage  of  seducer  and  seduced 23,  24 

of  wife 41 

of  child 261 

of  ward 335 

of  servant 261,  487 

See  Illegitimate  Children. 

SEPARATE  PROPERTY, 

of  married  women,  its  nature  and  creation 6 

prevalent  tendency  to  equalize  the  sexes 100 

wife's  consideration  promoted;  idea  of  domestic  government 

weakened 101 

separate  property  of  wife  in  general 102 

equitable  and  statutory  separate  estate 102 

English  chancery  doctrine^ 

origin  and  nature  of  separate  estate  in  English  chancery   .     .  103 

whether  appointment  of  trustee  is  needful 103 
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SEPARATE  TROFEKTY  —  continued, 

coverture  applies  prima  facie  ;  how  separate  estate  is  created  106 

admission  of,  by  suit,  &c.,  by  husband 105 

separate  use  binds  produce  of  fund .106 

continues  only  during  marriage  state ;  exceptions  107 

husband's  rights  on  wife's  decease 107 

separate  use  may  be  ambulatory;  case  of  marriage;  widow- 
hood; remarriage 107 

wife's  power  to  renounce 108 

husband's  disposition  to  bona  fide  purchasers 108 

whether  affects  husband's  obligations 109 

clause  of  restraint  upon  anticipation 110 

separate  use  in  common-law  courts ;  English  legislation    .     .  Ill 

See  Married  Women's  Acts. 
American  doctrine, 

in  general ;  equity  and  legislation 112 

American  equity  doctrine, 

statutory  separate  property  and  equitable  separate  property  .  122 

American  equity  doctrines  borrowed  from  England  .     .     .     .  123 

whether  trustee  need  be  appointed 123 

creation  of  separate  use  in  equity ;  what  words  and  acts  suffice  124 

acquisition  by  contract;  produce  and  income 125 

as  to  preserving  identity  of  wife's  separate  funds      .     .     .     .  126 

separate  use  continues  only  during  marriage  state    .     .     .     .  127 

ambulatory  operation;  widowhood;  remarriage 127 

whether  husband's  obligations  are  affected 128 

restraint  upon  anticipation 129 

Wi/e^s  dominion  over,  Sfc, 

general  principle  of  wife's  dominion 130 

unless  restrained,  wife  takes  with  power  to  dispose  ....  131 

same  principle  applies  to  income,  profits,  &c 132 

technical  difficulties  as  to  real  estate 133 

English  doctrine  of  liability  of  separate  estate     .     .     .    134  et  seq. 

liability  for  wife's  engagements 184 

latest  English  modification  of  rule 135 

liability  in  England;  engagements  not  beneficial  .     .     .  135 

liability  for  engagements,  &c. ;  American  rule 136 

property  with  power  of  appointment 136  a 

wife's  right  to  bestow  on  husband,  bind  for  his  debts,  &c.     .  137 

concurrence  of  trustees  in  wife's  disposition 138 

as  to  precluding  wife's  dominion 139 

wife's  participation  in  breach  of  trust;  husband's  misconduct  140 

income  from  separate  estate  to  husband;  arrears 141 

See  Married  Women's  Acts. 

wife's  pin-money;  nature  and  incidents 160 

housekeeping  allowance 161 

earnings 162 

See  Earnings. 
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SEPARATE  PROPERTY  —  continued, 

separate  trade 163  et  seq. 

See  Trade. 

resulting  trust  as  to  fund  in  husband's  or  wife's  favor  .     .     .  194 

See  Husband  and  Wife;  Settlements. 

purchasing  spouse's  propeii^y  on  sheriff's,  &c.,  sale    ....  194 

equitable  relief  for  fraud 194 

insurance  for  wife's  benefit 195 

rights  after  death 196,  203  n.,  204 

SEPARATION, 

wife,  when  treated  as  feme  sole 55 

deed  and  expenses,  whether  necessaries 61 

rule  as  to  wife's  necessaries 62,  66  e<  seq. 

eifect  upon  husband's  suit  for  loss  of  wife's  services  ....      77 

effect  on  wife's  real  estate  and  coverture  rights 89 

in  general 215 

deeds  of,  their  history  in  England 215,  216 

in  the  United  States 217 

intervention  of  trustee 218 

what  covenants  upheld 218 

latest  English  doctrine  upholds  deed 218  ». 

custody  and  maintenance  of  offspring  under    .     .     .      218  n.,  239 
whether  deed  bars  restitution  of  conjugal  rights  ....     218  n. 

specific  performance  of  covenant  to  separate 218  n. 

separate  maintenance  from  unfaithful  husband 219 

abandonment;  wife's  right  to  earn,  contract,  &c 219 

SERVANT, 

relation  arises  upon  the  hiring 458,  461 

the  contract  of  hiring 458 

distinction  between  menial  and  other  servants 458 

contract  affected  by  statute  of  frauds 459 

in  restraint  of  trade 460 

contracts  for  life;  oppressive  length  of  term 460 

creating  the  relation  of  service:  ^uo^t  servants 461 

service  and  agency 461 

how  contract  is  terminated 462 

withdrawal  or  resignation 462,  463 

causes  of  discharge,  &c 462,  463 

termination  of  service  by  mutual  consent 464 

special  terms  of  service,  &c 464 

servant  does  not  occupy  premises  as  tenant 465 

servant's  right  to  wages;  his  own  property 472,  488 

liabilities  as  to  master^ 

bound  to  perform  engagement 477 

accountability  to  master;  negligence,  unskilfulness,  &c.     .     .  478 

battery  in  defence  of  master 470 

he  may  be  a  witness  for  his  master 480 
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SERVANT  —  continued, 

liaUlities  as  to  third  persons, 

not  personally  liable  on  contract  for  master ;  exceptions    .     .  481 

otherwise  in  case  of  fraud  and  corruption 482 

liability  for  his  torts 482 

misfeasance  and  nonfeasance 482 

government  and  its  servants ;  public  officers 483 

servant  criminally  accountable 484 

See  Master. 

SETTLEMENT, 

wife's  equity  to 85 

SETTLEMENTS,  MARRIAGE, 

.  nature  of  antenuptial  and  postnuptial 171 

promises  to  marry  and  promises  in  consideration  of  marriage    172 

effect  of  divorce  upon 221 

I.  Antenuptial :  e^ect  on  YfHe* 8  debts  dum  sola 57 

marriage  here  a  supporting  consideration 173 

extent  of  support;  consideration  as  to  collatei*al  parties,  &c.  .     174 
settlement  good  in  pursuance  of  agreement  before  marriage  .     175 

form  of  settlement;  liberal  effect  to  intent 175,  176 

marriage  articles ;  letters  preliminary  to  deed 177 

settlement  by  father,  or  other  third  party 177 

statute  of  frauds  ;  promises  **  in  consideration  of  marriage  "  172, 179 

lost  settlements      .     .    .     .     « 179 

authenticity  of  settlement  must  be  established 180 

whether  trustee  must  be  designated;  tnistee's  concurrence     .     180 

secret  transfer;  fraud  of  intended  spouse 181 

reforming  settlements  framed  on  articles 182 

portions  and  provisions  for  children,  &c 183 

mistakes,  fraud,  improvidence,  &c.,  in  settlement     .     .     .     183  n. 

construction  of,  intent  upheld 183  ». 

clauses  barring  rights  of  survivor 183  n.,  198  n. 

covenant  to  settle  after-acquired  property 183  n. 

in  United  States;  registry  and  other  statutory  provisions  .     183  n. 

rescission  or  avoidance 183  a 

II.  Po^mupa'oZ;  distinguished. from  antenuptial 184 

binding  upon  parties ;  otherwise  as  to  creditors,  &c.      ...    184 

English  statutes,  13  &  27  Eliz 185 

effect  of  13  Eliz.  as  to  creditors;  English  rule 186 

American  rule 18') 

effect  of  bankrupt  acts  .    .  - 186 

27  Eliz.  as  to  purchasers ;  English  doctrine     .    ^    .     187 

American  doctrine  .  .  .  187 
valuable  consideration  sustains  against  creditors,  &c.  .  .  .  188 
statutory  requirements ;  registry,  &c.     .     .    ^     .     .     .     .     188  n. 

by  wife  upon  husband 188  a 

as  between  the  spouses, 
voluntary  conveyance  or  gift  good  against  grantor  or  donor  .     189 
effect  of  mere  promise  or  assignment;  declaration  of  trust      •     189 
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SETTLEMENTS,  MARRIAGE  ^  continued, 

husband's  voluntary  conveyance  to  wife  sustained    •    .    .    .    189 

gift  or  settlement ;  instances 189  n. 

husband's  transfer  not  intending  a  gift 190 

gift  or  conveyance ;  wife  to  husband 190 

postnuptial  settlement  or  transfer  upon  consideration   .    .    .    190 

trustees  in  postnuptial  settlements 190 

III.  Settlements  of  Infants 890,399 

SPENDTHRIFTS.    See  Guardianship. 
SPOUSE.    See  Husband  and  Wife. 
STEP-CHILDREN, 

rights  and  liabilities 237,239,261,273 

SURVIVORSHIP 88 

See  Dbath. 


T. 

TERMINATION, 

of  guardianship  in  general 810 

its  natural  expiration  as  to  minors,  ward  of  age,  &a     ...  311 

as  to  insane  persons  and  spendthrifts 311 

death  of  the  ward 312 

marriage  of  the  ward 813 

death  of  the  guardian 314 

resignation  of  the  guardian 815 

removal  and  supersedure  of  guardian 316,  317 

marriage  of  female  guardian 318 

other  instances  where  a  new  guardian  may  be  appointed  .    .  319 

of  servanVs  contract 462-464, 474 

TORTS, 

of  one  spouse  upon  another 49,  51 

committed  by  the  wife 74 

coverture  principle 74 

husband  and  wife  sued  together,  or  husband  alone  ....  75 

coercion  presumed 75 

limitation  of  husband's  liability 75 

instances;  management  of  defence 75 

where  basis  of  fraud  is  wife's  contract 76 

replevin  in ;  equity  proceedings,  &o 76 

committed  upon  the  wife •     •  77 

general  rule ;  practice 77 

damages ;  survival  of  action 77 

husband's  separate  cause  of  action 77 

instantaneous  death ;  statutes,  &c 78 

committed  upon  both  husband  and  wife 79 

as  to  torts  in  general ;  marriage  essential 79 

under  equity  and  married  women's  acts 170  n. 
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of  children  considered 257 

parent  may  sue  for  loss  of  child's  services 257 

limitations  of  the  rule 258 

statutes  affecting  the  right  of  action 259 

incidents  of  such  suits 259 

assault  and  battery  of  child 259 

enticement  and  abduction 260 

cases  where  right  of  action  is  not  sustained 260 

seduction  of  child 261 

amount  of  damages  recoverable 262,  430 

liability  of  parent  for  torts  or  frauds  committed  by  his  infant 

child  .    .    , 263 

child  himself  is  answerable 263 

but  not  necessarily  the  parent 263 

as  between  guardian  and  ward 381 

committed  by  infants 423 

rule  of  infant's  liability ;  civilly  liable 423 

where  parent  expressly  commands 423 

not  responsible  for  torts  arising  from  contracts 424 

equitable  principle  of  later  cases 424,  425 

embezzlement  and  deceit 425 

infant's  fraudulent  representation  as  to  age,  &c 425 

chancery,  civil  law ;  and  statutory  rules 426 

suffered  by  infants 427 

general  right  to  sue 427 

except  where  a  trespasser,  or  contributing  to  injury  ....  428 

contributory  negligence  of  child's  parent,  protector,  &c.     .    .  429 

employment  of  minor  injured  in  service 492  n. 

joint  wrong-doers 429 

suit  of  parent  and  child  for  injury ;  loss  of  services  reckoned  430 

arbitration  and  compromise  and  settlement  of  torts  committed  or 

suffered 431 

torts  and  frauds  of  servant 482-484 

of  government  agents 483 

liability  of  master  for  servant's  torts 490-492 

See  also  Guardianship;    Master  and  Servant. 

TRADE, 

separate,  by  married  woman 163 

earlier  English  doctrine 163 

by  custom  of  London,  &c 163 

not  common  in  England 163 

American  equity  doctrine 164 

assent  of  husband,  American  custom,  &c 164 

repudiated  in  some  States 164 

American  equity  rule,  general  conclusions 165 

under  recent  English  statutes 166 

American  statutes 166,  167 

statute  requirements^  registry,  &c 1C7 


• 
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TRADE  —  continued, 

wife's  capacity  for  carrying  it  on 1(J7 

selling  out  the  business 167 

husband's  participation,  bis  agency,  &c 168 

husband  and  wife  as  copartners 169 

wife's  copartnership  with  third  persons 169 

suits  by  or  against  wife  as  trader 169 

trading  under  civil  codes 170 

of  a  ward 349 

of  an  infant 242, 408,  412,  442 

TRUSTEE, 

in  separate  property 103,  120,  123,  188,  140 

mttrried  woman  as 86,  156 

'  in  antenuptial  settlement 180 

in  separation  deed 218 

whether  guardian  is 821 


W. 

WAGES.    See  Earnings. 

WARD, 

judicial  control  of  ward's  property .    823 

property  followed  whenever  wrongfully  disposed  of  ...     .    349 

as  to  ward^s  real  estate 347,  349 

constitutional  questions  concerning  sales 330 

extent  of  guardian's  control 350,  351 

sales  not  allowed  in  chancery 355,  356 

purchases  on  ward's  behalf 356 

civil  law  rule 358 

legislative  authority  may  intervene 359 

American  statutes  permit  sales 359,  360 

disposition  of  proceeds 360 

essentials  of  purchaser's  title 361 

immaterial  irregularities;  those  which  make  sale  voidable; 

those  which  make  sale  void 361 

mortgages  of  ward's  land  under  statute 361 

sales  of  land  by  non-residents 362 

New  York  chancery  rule;  American  equity  rule 368 

general  rights  of  the  ward 378 

doctrine  of  election  as  to  wards,  insane  or  infant .     .     .      379,  380 

remedies  against  his  guardian 381 

action  or  bill  for  account  after  guardianship;  limitations,  &c.     382 

right  to  recover  embezzled  property 883 

right  to  have  fraudulent  transactions  set  aside 884 

may  repudiate  or  confirm  unauthorized  acts  at  his  election         385 
election  as  to  guardian's  bargains  with  ward's  funds           385,  386 
resulting  trusts;  guardian's  misuse  of  funds  or  purchase  of 
property 386 
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WARD  —  contintiedf 

transactions  between  guardian  and  ward;  undue  influence,  &c.  387 

gifts  to  guardian  treated  with  suspicion 387 

such  questions  determined  on  final  settlement  of  accounts  388 

ward's  right  to  reopen  accounts 388 

transactions  after  guardianship  is  ended 389 

marriage  of  ward  in  chancery 390 

See  Guardian. 

WASTE 92 

See  Real  Estate. 

WIDOW.     See  Death. 

WIFE.     See  Husband  and  Wife. 

WILLS, 

freehold  interest  of  husband;  wife  cannot  devise 99 

of  husband,  widow's  waiver,  election,  &c 206 

of  married  women 208  n. 

foill  of  person  under  guardianship 379,  380 

incapacity  of  infants 397 

WITNESSES.     See  Evidence. 

WORKMEN, 

English  legislation 456 

councils  or  courts  of  conciliation 456 

American  legislation 456 

trade  associations 456 
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